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pon of EN ‘Court | ‘Kant 27 

l 2 Banking ris os 
Bank Guarantee — See ‘Contract Aet 
(872), S. 26 ° hy 1 x  ° Delti 128 
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. Mad of 


#0. 21, "Rr. 10, Sys ©. 34, R. 1B i ' Decree 
= Exeéution — Charge created: p ‘decree 


~ 
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Civil P. C. (contd. - 
against movable property — Decree holder 
can proceed either against property charged 
or personally against judgment-debtcr 
Order 34, Rule 15 not attracted © 

Madh Pra 42 


——QO. 21, R. 16 and S. 35 — Costs of litiga- 
tion — Nature of All 98 
C, 21, R. 21 — See Ibid, O. 21, F. 10 


Madh Pra 42 
——QO. 21, R. 50 (2) — Decree against firm 
— Right of partner to challenge decree on 
ground of fraud or collusion when he is not 
party to a suit in which said decree is pass- 
ed J and K 29 B 


=O. 21, R. 90 and S. 47 — Reduction of 
upset price without notice to judgment- 


debtor — Irregularity falls within scope of 
Order 21, Rule 80 and not under S. 47 
Mad 61 (NOC) 


-——QO. 21, Rr. 97, 100 — Execution of cecree 
— Third party cannot claim investigation 


under R. 97. into its title to property aleen, 


ing possession in its own right 
Madh Pra 44 


——0. 21, R. 100 — See Ibid, O. 21, R 97 


Madh Pra 44 

——0O. 21, R. 105 (2) — See Ibid, S. 181 l 
Pat 66 

=O; 21, R. 106 (1) (3) — See Ibid, €, 151 
Pat 66 


—{(). 22, R. $: (3) — Death of respoadent 
during -pendency of appeal — Delayed ap- 
plication for substitution of L, Rs. and for 
setting aside abatement, if any’ — -Concona- 
tion of delay... Second Appeal No. 287 of 1973, 
D/- 16- 12-1981 (M. P.), Reversed. SC 186 


‘——-(), 23, R. 1 — Withdrawal of suit after 


entrustment of suit property with a reciver 
and on compromise by plaintiff with only 
some defendants — Permissibility of _ .- 
`e J and K- 17 
=O, 23, R1 — Withdrawal of ‘suit 
When not permitted Orissa 50 A 
——O. 34, R. 15 — See Ibid, O. 21, R: 10° 
Madh Pra 42 
=—O, 39, R, 1 — See 


mo) Banking Regulation Act (1949), S 6 
Cal, 106 
0) Contract i (1872), S.126 Delh: 128 
39; R. 2 — See Banking BRE 


—7 


Act’ (1949), . S. ee Cal i 
O, 39, R. 5.41) — See ‘Contract Act 
(1872), S. 126 Delhi 128 


770. 40, R. 1 — See ‘also. Ibid, S. 151 : 
‘Bom 73 
9, 40, R. 1 — Title suit — Party ta the 
suit appointed as receiver’ of property `` til! 
disposal of suit with ‘condition. te reader 
accounts wa Duty of receiver, _ Orissa 59 


eee 41, R. 19- ' See. Limitation Act 
(1963), & 5, 0° "Cal 14 A 


M=O. 41, R21 — See. Ibid, S; i15 SC 318 


=O, 41, R, 22.:— - See Motor’ Vehicles Act 
(1939), S. 110-A... E . ANR 115 


<6. 41, R, 23. — ; See. _Tbid, o: 4, R. 26-A - 


tare “al: na ix 
sO.: 4 R. 282A: = ‘See: a 
, Aq) Tbid,- a #1 R. 26-A- @al. 164: € é 
a (2); Ibid. ©,. Ad; B: i- fu) G PA Plt Eal. 123. an 


‘stitution of India, ee, 309, 


' No ground. 


Civil P, C. (conid.) 
——Q,. -41, R. 25 — See 
(1) Ibid, O. 41, R. 26-A Cal 124 C 
(2) Easements Act (1882), S. 33 ' 
Kant 57 (NOC) 


Rajasthan Premises 
(17 of 


——O. 41, R. 26 
{Control of Rent and Eviction) Act 


pec 


- 1950), S. 14 — Finding of lower Court, on 


remand, that greater hardship would be 
caused to tenant by passing decree for evic- 
tion — Omission of landlord to file objec- 
tion to finding despite opportunities — Effect 

Raj 35 
——O. 41, Rr. 26A, 23, 23A and 25 — Case 
remitted back after disposal of appeal — 
Rule 26A of O. 41 not attracted, as case was 
not remanded under Rr. 23, 23A or 25 of 


O. 41 Cal 124 C 
—O. 41, R. 27 — - Application under — 
Additional evidence — Admissibility -— 
Test Delhi 120 A 


—O. 43, R. 1 (u), O. 41, R. 23-A, S. 115 (2) 
— Remand under R. 23-A —— Appellate court 
reversing finding only on some of the issues 
and remanding the case with direction to 
try the suit on those issues — Order of re- 
mand is appealable within meaning of R. 1 


(u) —_ Application for revision does not lie 
under S. 115 (2). ~ Cal 123 
——Q. 47, R. 1 — See Municipalities - — 


Corporation Act (1957), 


Delhi ‘Municipal 
Delhi 150 B 


S.'171, Proviso ° 
Civil ‘Servants 


——Confirmation — Quotae rule — See. ‘Con- 
Proviso 
‘SC 514 


Coking Coal Mines Maonan) ‘Act 
- (36 of 1972) . 
— Pre. — See 
Constitution of India, Art. 14 - i 
SC 239 I 


(2) Constitution of' India, Art. 31-C : 

~ SC 239 F 
——S. 3 (b) — See Ibid, S. 3 (j) SC 239 A 
— Ss. 3 (j); 3 (b), 4 (D) — “Mine” as defin- 

ed in Section: 3 (j) does include’ “coke oven 
plant. AIR 1980 SC 1682, Overruled 
=- SC 239 A 
—s, 4 aj ~- See Ibid, 5.3 (0) SC 239 A 


Commissions of ‘Inquiry Act (60 of 1952) 


—S.5 — Enquiry -before Commission - — 
under . the Act -—- Not quasi judicial in . 
nature .- l Andh Pra 69 A 


— Š. 5 — Enquiry under — ` Matters. refer- 
red subject-matter of civil suits’ by ‘person 
whose conduct is referred for enquiry — 
to challenge. , jurisdiction of 
Commission on ground that there would 
be adjudication of title as there is- no lis and 


. definite EER in the enquiry 


< Andh Pra 69 C 
aS: §.— - See Ibid, S. 8- B Andh’ Pra 69 B 


——Ss. 8B, 8C and 8 — Inquiry. under the 
Act — Right of person likely to be prejudi- 


` ¢ially.- affected: to cross-examine witness — | 
‘Nature of —. “Rules. of natural - 


justice. =. 
Appijeabitiy.- cue oo Pra. 69 k:a 
—. AE: =r ‘See ‘Teia,- So 

ea O27 ae Manda Pia. 69 Ba 
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Companies Act 41 of 1958) $ 


—— Ss. .397, 398, 483 — Bombay High Conrt 
‘Rules, R. 966-4 — Company petition under 
os. ‘397, 398 for relief against oppression 
and mismanagement — Dismissal of — Ap- 
peal against — Maintainable under Section 
483 — Cannot ‘be dismissesd in limine ‘but 
has to be admifted as a matter of course. 
‘Decision of Bombay High Court in Comp, A. 
No. .30 of 1981, DJ- 12-10-1981, Reversed 


SC 269 
——S 398 — ` See Ibid, S. 397 SC 269 
—— 5S. 483 — See ibid, 8. 397 . SC 269 


Ss. 543, 634 and 635 — Civil P. C. (1908), 
Ss. 2 (11) and 50 — Misfeasance proceedings 
under .S. 543 against Director of Company 
an liquidation — Death of Director during 
pendency of proceedings —- Proceedings can 
be continued against his legal representa- 
itive — His liability, however, would be limit- 
ed to value-of deceased’s estate in his hands. 





41975) 79 Cal WN 972, Reversefl SC 188 
——5. 634 — See Ibid, S. 543 © SC 188 
——S. 635 — See Ibid, S.,. 543° SE 188 


Boisa vation of. Foreign Exchange and Pre- 
n= vention of Smuggling Activities „Aet bo 
(52 of 1974) 

See winder Putlic. Safety. fe: Ee e 


-Constitutional (Sixteenth Amendment) Aet 
(1963) — 


rc —S,.3.— See Constitution Of -Intia.: Arbi- 

cle 28 (1) Andh Pra 95 B 

.——5. 4 — See Constitution of India, Arti- 

ee a — l _Andh Pra “96 B 
' Constitution e India aa 

ow—Art, 14 —-«See also. - ee : gS ee 

: @& Ibid. Art. 29 (1) Andh Pra 96 B 


. 


(2) Ibid, Art. 3140. C (SC 239. P F 
me Ibid, Art. 226 SC 277 


4): Bihar ‘Coal Control eee (056), CL 5 


. - Pat 55 
(5) Debt oo — Tamil Nadu “Debt Relief 
Act- (t976), GS.2 7- +, Miad $3 A 


l (6): Education — U., P, State Universities 

- Act ee Act t973), ‘S. 13 Mla) 

(4) and (6) - All 128 B 

4) Public Safety - — Conservation of- Fore- 

ign Exchange and Prevention of Smug- 

P Sling Activities Act (1974), SS. 8 w). 

ek 7 SC 181 B 

8) Rajasthan Land Revenue (Allotment, 

' Cenversion and Regularisation of Agri- 

‘cultural Land for ‘Residential and 

_ ‘Commercial Purposes ‘in Urban Areas) 

0 Rules (1981), R. 11 Raj 39 B 

“@) Rajasthan: Land Revenue “(ATlotment, 

Conversion .and Regularisation of Agri- 

eultural ` Land for Residential and 

T Commercial Purposes. in Urban, Areas) 
Rules aen, R 11> ($) Proviso ° 


Raj: ‘39 C 
Fao pore Sere “oe the “People eos 
(1951), 5.62 45) ° SC 299 


=—— Art: 14 — Colksing Toal Mines (Nationalli- 

sation) Act {86 of 1972), Pre, — Att- a4 | -mot 

wiolative -of Article. H Of Meee ca at 
-SC 239 4 


- tively more active part in hooliganism 


tion order.. passed by Home.- Secretary, 


Constitution of India (contd, 

——Arts. 144, 226 — Validity of Jegislation ~= 
Determination — Test Courts are not 
concemed . with self-condemnatory nature of 
statements made iin affidavits SC 239 5 


Arts. 14, 166 — Rules for Admission to 
Post-Graduation ‘Courses in Medicine framed 
by Maharashtra Government under Ress- 
tion Dt. 18-6-71, R.2 — Validity. W. P. 
Wo. 670 of 1981, B/- 30-6-1981 (Bom), Over- 
ruled Bom 76 C dR) 
——Art. 14 — Report. of Superintendent of 
centre stating that petifiorers were vividly 
recognized because they had taken compara- 


a 





Held: subjecting petitioners alone te hostile 
discrimination cannot arise in circumstances 
of case J and K JISE 


ATES. 14, 238 — Ponisb Government In- 
struchions No. 47/12/82-5 Edu(5)/2417 dated 
20-5-1982, Ci 9 — Admissions to Medical 
College —.Reserved qguota.for sportsmen — 
Status as spertsman. established ‘by ‘sports 
gradation cerhifirate’ — issuance of serthi- 
cate mestricied by Clause 9 to children of 
Government employees alone — Clause 9 is 
violative of Art. 14 ` Punj 31 
ATE £9 —- See . 

.(1) Debt Laws — Tamil’ Nadu ‘Debt Relief 


AcE (1976), S. 2, Mad 83 A 
(2) Sales Tax Punjab General Sales 
Tax (Haryana Amendment and 


- Validation). Act (Haryana Act No. 19 

of 4972), Pre. .. Panj 65 NGC). AFB) 
-ArT 22 (5) — See also. . 

(i) Putlie -Safety |— National Security Aet 

 (1980).. S 2 (3) aes 

(2) Public Safety anm National Sanurite Act 


7>SO 317. 


. (1980), S. 3 SC 320 
„È Public Safety © — National Security’ Act , 
(4980); 53 (2y ` acre 300 
LAA 99 (3) ~~ P E gE ‘Foreign 


Exchange ‘and Prevention of Smuggling 
Activities Act (S2.o0f 1974), Ss 3,3 — gre 
detaining authority — «Representation cOn- 
sidered and rejected by Home Minister 
Validity : v SC 311 A 


——Arts, 29- (1) and 14'~- Election symbol — 
"Telugu Desam’ cannot be denied election 
symbol “on ground _ that use of: the . word 
Telugu- Desant: afouses ichauviriism ‘and see- 
tarian tendencies — 16th Constitutional: Am- 
endment,'S. 123 (3) of Representation of: the 
People | Act and S. ae of 1. PB. C.rnot at- 
tracted -~ © ot --Andh Pra.36 B 


——Art. 31-B See Tenancy Laws 
Orissa Land. Reforms “Act (1966). S. 37 (6) - 
Orissa ‘54 (FB) 
Se 31- c and’ Art. 39 = “Article 31-C 
with its extended protection is ‘éonstitutional- 
hy, valid re Observations to the-contrary in 
AIR: 1980: “SC 1789 held coner -SC 229 G 


Art, 31 re ‘and ‘Art. qe “Scope of ` 
Law. Seeking protection” under Article 31C 
- Fulfilment of requirement- of Article H 
— Not a -cendition precedent . .. SC 239 D 
Arts, 31-C, 39 (b), 14 Coking Coal 
‘Mines (Nationalisatien) Act-438 of -1972); Pre. 
— Act: ‘gives effect. te -State’s..policy towards 
sepuring. principle specified in Art. 33 {b)— 


a 


`~ 
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Constitution of rdis (eontdy 

Wader Art. J-C, Aet is immune from ehal- 

lenge on ground of violation of Article rE 
_S€ 239 F 


——Art. 32. — "See also Publie Safely — 
National Security Act (1980), S. 2 (3). 

SE Sr? 
~—Arfs. 32. 226 — Nature and scope of pro~ 
ceedings under — Constitutional Isus — 


Courts not authorised to make disembodied- 


pronouncements SE 239 B 


—— Art. 39 — See Ibid, Art. 3I- SC 339 Œ 
—— Art. 39 (b) — See also. Ibid, Art. 3=-C 
SE 335 F 
— Art. 39 (hy — Expression "materiai re- 
seurces of the community” — It. means and: 
includes: all resources, natural and mnan- 
made, public and’ private-owned SE Bt G 
—— Art. 134 — Penal Code 41860), Ss- 302,. 
149° — Deceased {unarmed} shot dead br aec- 
eused with gun at the exħortation of esther 
gx accused., who too. were armed — AI” at- 
cused’ convicted’ — Acquittal by High Court 
in appeal — Sole ground on which testi- 
mony of eye-witnesses rejected by digh 
Ceurt found to be baseless — Order of ac- 
quittal. set. aside. Criminal Appeal No. 4£0° of 
1871. D/- 10-1-1975 (AN), Reversed SE IS? 


——Art. 194-A — Leave to appeal to. Sup 
reme Court — Matter covered! by earlier de- 
cisions of Supreme Court in relation to 
other Acts having same provisions — Leave 
cannot be granted Mad . 39 B 
——Art. 136 — See also l 
él). Criminal PF. €. (378), S 24 (8): 
Sc Iff B 
(3) Criminal P. C. 0974, S: 301 Se mF 
. @) Punjab Town Improvement Act (1422), 
S. 36 SC 282 
—~—Art, 136 — New plea — Questior of 
fact. requiring investigation cannot Be al- 
lewed te be raised for Biest time im appeal 
by special leave SE IM È 


—— Art. 136 — Cwil E € (1908), S Wa — 


Appeal — Interference — Suit ‘for specife 
performante’ SE 27€ 
——Art: 136 — Appeal against PE t itt 
murder case — Appellant aged IF years or 
date of offence — Evidence as to: sharing. of 
common: intention by appellant neither em- 
vincing. nor reliable — Conviction of ap- 
pellant, unsustainable, 198% Cri LJ 138 
(AT), Reversed _ SC 292 B 
——Art. 166 — See also Ibid. Art. 14 

' Bom 76 C (FB) 


——-Art. 166 — Rules for Admission to Pest- 
Graduation Courses tr Medicine framed by 
Maharashtra Government under Resolution 
EH. 16-6~-71, R. F — Benefit of — Govern 
pent - notification Dt. [3-23-78 recosnissng 
converts from: Sekreduled Caste as ‘other’ 
Backward Class® — Does not entitle cer 
verts to avail’ of benefit of R. Z providing. 


for admissiom against reserved? seats ds acti-. 


fication is not retrospective in. operation 
Bort: 76 & (EBP 
—_ Art, 166 — Rules for Admission to Po at- 
Graduate Courses ñr Medicine framed >y 
Maharashtra Government under Resolution 
Dt. 18-6-7F — Rules: have a statutory force 
ang are net mere guidelines -or executive 


Constitution of India. (contdiy 


instructions. W. F. No: 670 of 1981, D= 30-3- 


18s? (Bory, Overruled Bom: 76 B: (FEP 
— Ärt. 226 — See also 
(1Y IDIS, Art. 14 Punj 80 
(2) Ibid, Art. 32 SE: 239 È 


By Commissions: of Inquiry Act (1952), 
S -B Andh. Pra 69 B 
(4): Co-operative Soeieties — A. Pi Co- 
operative: Societies Aet (1964), S.. 21-A 
Andrr Pra 83 È 
6} Debt Laws — Tamil Nadu. Debt Relief 
Act (2976), S 2 . Mad 83 A 
(&) Municipalities. — poe Municipal’ Cor- 
poration Act (1957); Sv 464° 
Delhi 150° A 
CR Public Safety — Conservation. of Fore~ 
igi Exchange and: Prevention of Smug- 
gling Activities Act: (1974), S: 5 (cy 


SC’ 181 E 
- (8) Stamp -Duty — Stamp Act (1899), Sec- 
tiom 57 Mad: 89: 


——Art, 226;— Nature and? scope: of proceed- 
ing under — Scheme of nationalisation — 
Hts extent end' range are essentially matters: 
of State policy —- Subjects, inappropriate 
for judicial review . SC. 23% IE 
——Arts.. 226 and 14 — Export of Niger 
seeds during 1982-83 — Policy guidelines: 
issued by Government of India on 23-6-1982% 
allowing export. withim ceiling of 10-000: ton- 
nes: through National Agricultural Co-opera- 
tive Marketing Federation (NAFED) — Pri- 
vate parties also allowed! ta export as asso- 
ciate of WAFED subject to’ availability: of 
ceiling — Right of private exporters: 
SC: 277 
Art, 226. — Writ petition — Locus standi 
Andh Pra 96° A 


——Art. 226 — Civil P. ©. (19087, OF ¥, R. P 
— Writ petition of civil nature — Civil 
P. €. applies — Petitioners punished’ for 


sane incident, on same allegations and: by, 
same order — One petition by all of them 
maintainable J and K 19 A 
——Art. 226: — Alternative remedy — Not. 
availed: of — Writ petition if barred? 

Jand K 19 BR 
— Art 296 — Parties — Impugned’ notifi- 
eations issued by University through an- 
other — Both made parties’ to: petition — 
Writ petition properly constituted though 
Competent Authority which made inquiry’ 
inta charges is: not joined as: party 

E and K 19: €. 
—— Art, 296 — Finding of fact — Interfer- 
ence ~~ 'Permissibility J. and’ K 19. B. 


——A;rt.. 226 — Mala fides — Party alleging: 
mala fides. has. not. only to- set. out full parti 
culars: thereof im its pleadings, buz is further 
required fo substantiate the same. by sup- 
plying proof J and K 19 EF 


— Art. 246 — Principles of natural justice 
— Applicability — Apple to enquiry’ inte 
misconduct Held by University Tt carp 
prescribe its own procedure following’ those: 
principles J and E 19 JF 


——Art, 226 — Mala fides — Burden: of proof. 
— Allegation: of mala‘ fides demands: proof: 
oF & kigi: erder of credibility Orissa’ 66. B 
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Constitution of India (contd.) 
Art, 226 — Nature of jurisdiction —~ 
Question of fact Orissa 73 A 


——- Art, 226 — Who can apply — More 
than, ceiling area allotted to petitioner -— 
His wife and children alleging to be sepa- 
rated from him claimed separate ceiling but 
not granted — They alone are persons ag- 
grieved and are entitled to apply 

Orissa 73 B 
~- Art. 226 — Writ petition — Maintain- 
ability Pat 71 
——mATt. 226 — Writ petition against elec- 
tion of panches — Alternative remedy under 
Section 13-B of- Punjab Gram Panchayat 
Act — Writ petition if maintainable 

Punj 90 A 
Art, 226 — Writ petition on ground of 
denial of elected office of panch — Specific 


averment of injustice being caused, is not 
necessary Puni 90 B 
——~Art. 226 — Land Acquisition Act (1894), 


Section 18 — Reference under S. 18 —~ 
Written application is a must — Absence of 
finding. that any such application had at all 
been filed within prescribed time — High 
Court’s direction to file fresh application 
under S. 18 — Illegal. C. W, P. No. 4229 of 
1981, D/- 23-11-1981 (Punj and Har); C. W. P. 
No, 3593 of 1980, D/- 16-12-1980 (Punj and 
Har) and C. W. P. No. 69 of 1981, D/- 2-6- 
1981 ie and Har), Overruled 

Punj 107 A (FB) 


oe 226 — Question of fact — Question 
whether an application under S. 18 of Land 
Acquisition Act was duly filed. — High 
Court cannot consider disputed facts 
Punj 107 C (FB) 
———-AYt, 296 — Petitioner challenging part 
of a statutory provision as ultra vires and 
seeking benefit under other part of it — 
If doctrine of severability can be applied 
Raj 39 D 
——-Art. 226 — Locus standi in public inter- 
est litigation J and K 55 A (NOC) 
“Aft, 226 — Delay and latches — Peti- 
tion challenging certain transaction of. ex- 
change of land belonging to Jammu Deve- 
lopment Authority — Petition filed after 
lapse of almost two years — Petition if 
could be dismissed J and K 55 C (NOC) 


~——-Art. 226 — Procedure — Petition con~ 


taining allegations of mala fides — Affidavit © 


in support must contain in verification 
nature and source of knowledge 

J and K 55 D (NOC) 

Art 226 — Locus standi — Grant of 

lease of municipal land by municipality — 

Residents and rate payers of municipality 
have locus standi to challenge lease 

Kant 56.A (NOC) 

Art. 245 — See Tenancy Laws — Orissa 
Land Reforms Act (1960), S. 37 (b) 

Orissa 54 (FB) 

Art. 309, Proviso — Punjab Police Ser- 

vice Rules (1959), Rr. 3, 6, 8 and 10 — De- 


puty Superintendents of Police — Fixation 
of inter se seniority of promotees and direct 
recruits — Proper procedure SC 314 
——-Sch. 9 — See Tenancy Laws — Orissa 


Land Reforms Act (19690), S. 37 (b) > 
o Orissa `54 (FB) 
d 


b 


Constitution of Jammu and Kashmir (1956) 
~——S. 103 — See Constitution of India, 
Art. 226 J and K 55 A. C, D (NOC) 


Contract Act (9 of 1872) 


——S. 23 — See Houses and Rents — U. P. 
Urban Buildings (Regulation of Letting, Rent 
and Eviction) Act (1972), S. 11 All 116 


~——-Ss, 32, 56 — Kerala Forest Act (4 of 
1962), Section 79 -— Auction of forest 
coupe — Highest bidder’s offer accepted — 
Bidder depositing earnest money and under- 
taking to execute formal contract and also 
to be bound by terms of sale notice — 
Failure by him to execute formal contract 
— Held loss to Govt. by resale of the coupe 
could be realised from him under Revenue 


Recovery Act Ker 73 
——5. 56 — See Ibid, S. 32 Ker 73 
——S 65 — See Houses and Rents ~—~ 


Bihar Buildings oe Rent and Eviction) 
Control Act (1947), S. 11 (1) (da) Pat 50 


——S. 126 — Application for permission to 
invoke bank guaraniee — Permission can- 
not be withheld by granting temporary in- 
junction on ground of existence of dispute 
between party to the contract and bank’s 


client. I. A. No. 2987 of 1980, D/- 1-12-1980 
(Delhi), Reversed ` Delhi 128 
~~, 126 — Contract of guarantee — Ex- 


press participation or implied assent among 
the three parties necessary Kant 73 A 
—-——-5, 126 — Letter of guarantee by A in 
favour of B assigned to C — Letter not be- 
ing a negotiable instrument C should prove 
its assignment with absolute terms 


Kant 72 B 
9, 171 — See also Major Port Trusts 
Act (1963), S. 42- ; Bom 88C 


——-——, 171 — General lien of a wharfinger 
-= Contractual bailment cannot be spelled 
out from receipt issued under S. 42 (2) of 
Major Port Trusts Act, 1963 — Receipt is 
issued for enforcement of liability under 
S. 43 (i) and not as evidence of any agree- 
ment or contract Bom 88B 


9, 171 — Right of general lien confer- 
red on wharfinger — Whether it is limited 
only to cases of contractual relationship or 
also extends to -the possessory bailment 
Bom 88 D 


CO-OPERATIVE SOCIETIES 
Andhra Pradesh Co-operative Societies 
Act (7 of 1964) 

-95 2 (b), 31 (1) (a), 21A — Members of 
Managing Committee declared elected — 
Committee comes into existence and be- 
comes entrusted with management, of af- 
fairs of society — Its existence does not de~- 
pend on election. by office bearers — Nor 
such election is condition precedent for en- 
quiring into allegation of disqualification. —~ 
W. P. No. 4676. of 1982,. dated 5-8-1982 

(Andhra, SR Reversed 
Andh Pra 83 C 


—s. 21-A > — See also. Tbid, S. 2 (b) 


s Andh -Pra 83-C 


j 


. under: S,-107 - 
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Co-operative Societies — A. P. Co-operative 
Societies Act (contd.) 

——Ss. 21A, 61, 62 — Member of. Managing 
Committee ‘whether disqualified — Dispute 
raised by another member -— Competent 
authority must hold enquiry after rotice to 
concerned party. W. P. No. 4676 of 1982, 
D/- 5-8-1982 (Andh Pra), Reversed 


Andh Pra 83 B 
-—§, 21-A (1B) — See Co-operative So- 
cieties — A. P. Co-operative Societies Rules 
(1964), R. 22 (9) Andh Pra 83.4 


——S. 31 (1) (a) — See Ibid, S. 2 (D) 
Andh Pra 83 C 


——S. 61 — See 
(1) Ibid, S..21-A Andh Pra 83 B 
— (2) Co-operative Societies — A. >. 
operative Societies Rules (19644, 
22 (9) _Andh Pra 83 A 
S. 62 —, See ; bien t 
Andh Pra 83 B 


(1) Ibid, S. 21-A 
(2) A. P. Co-operative. Societies Rules 
(1964), R. 22 (9) Andh Pra 83 A 


—Andhra Pradesh Co-operative Societies 


Rules (1964) 


——-R. 22 (1) (a) — See Co-operative So- 
cieties — A. P. Co-operative Societies Act 
(1964), S. 2 (b) Andh Pra 83 C 


——R. 22 (9) — Election Officer — Powers 
of. W. P. No.-4676 of _ 1982, D/- =8-1982 
(Andh Pra), Reversed. (A. P. Co-operative 
Societies Act (7 of 1964), Ss. 21A . (1B), 61, 
62) Andh Pra 83 A 


——-R. 24 (3) — See Co-operative Societies 
— A. P, Co-operative Societies Act (1964), 
S. 21-A Andh Pra 83 B 


Court-fees Act (7 of 1870) 
See under Court~fees & Suits Vauation. 


' Court-fees & ‘Buits Valuation 
-~—Court-fees Act a of 1870) 


——S. 7 (iv) (b) and’ (c) — Suit falling 
under S. 7 (iv) (b) or S. 7 (iv) (c) —-: Valua- 
tion given by plaintiff in the plaint 6 final 
and conclusive. AIR 1944 Pat 17; AIR 1970 
Pat 317; AIR 1932 Pat 9: AIR 1957 Pat 560, 
held not good Jaw in view of AIR 1958 SC 
a. Ri 69 


e + 
Seeman 





Se denen 
Pas 


Criminal Procedure Code (2 of 1974) 


= 24 (8) and 321 — `- Appointment of 
Special Public. Prosecutor to . conduct the 
case in question without cancelling.th= ap- 
pointment of Special, Public Prosectar ap- 
pointed earlier to conduct that case — ,Lat- 
ter Public Prosecutor is competent officer 
to apply for withdrawal’ from _ Prosecution 
of that case under S. 321 i ‘SC I9. A 


——Ss. 24 (8) and 321 — Appointment of 
S as Special Public Prosecutor. to conduct 
the case without cancelling appointm=2nt of 
D who was earlier appointed to -cenduct 


. that case, — Appointment if could be chal- 


‘lenged parkeu in, appeal by special 
leave SC 194 B 
——S. 107 — \ Proceedings “under — Past 


conduct can be, the basis. for- procezdings 


Ker 58 A (NOC. (FB; 


constitutionally valid © 


w 
f; 
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Criminal P. C. (contd) eono : 
—-—S, 107 — Proceedings under — Events 


which, are subject of investigation by po- 
lice or which are subject of trials in Courts 
— Whether can -form basis for action 
under S, 107. 1970 Ker LJ 61, Overruled . 

Ker 58 B (NOC) (FB) 


——S. 107 — Proceedings under — General 
statement does not by itself justify action 
under S. 107 against workers of either 
group Ker .58 C: (NOC) (FB) 


——S. 107 — Mere fact that counter-peti- 
tioners are R.S.S. workers or that they as- 
sembled together would not be a ground to 
invoke Section 107 against them even if 
there is rivalry” between R.S.S. and Marx- 
ist workers Ker 58 D (NOC) (FB) 


—-—S. 319 — Application under — Evidence 
of eye witness giving sufficient details 
about participation of four persons in crime 
— Sessions Judge impleading these per- 


sons as accused — Order is not illegal 
SC 288 
S, sal — See also Ibid, S. 24 (8) 
SC 194 A, B 
| 321 — Withdrawal from prosecution 


— Scope and nature of power under S, 321 
— Public Prosecutor whether discharged 
his executive function independently as a 


free agent — Interference by Court 

Sc 194 C 
ee $31. Scope and object of — With- 
drawal from prosecution SC 194 D 
>S. 321 — Withdrawal from prosecution 


— Permission to withdraw granted and 
confirmed by High Court — No interfer- 


ence by Supreme -Court SC 194 F 
——S. 360, Probation of Offenders Act 
(1958), Ss. 3, 4 — Benefit under — Grant 


of. Criminal Appeal No. 1334 of 1973, D/- 
25-3-1975 (Bom), Reversed SC 291 
——Ss, 378, 386 — Appeal against acquittal 
— Finding reached by trial Court not un- 
reasonable — Appellate Court should not 
disturb it merely because another view is 


possible . SC 308 
——S. 386 — See Ibid, S. 378 SC 308 
——S. 4068 — Transfer of sessions case — 
Solitary ground that complainants safety 


would be in danger, if transfer not granted 
— That was too nebulous a ground for 
transferring the case SC 292 


DEBT LAWS 
—Gujarat Rural Debtors Relief Act (Presi- 
‘dent’s Act 35 of 1976) 
—-——S, 8 — Bombay. Land Revenue Code (5 
of 1879), Sections 195 & 196 —. Procedure — 
Absence of notice to interested parties — 


Effect of A Guj 75 A 
—-—S. 13 (2) — Judgment of appellate auth- 
ority -- Contents of — It must state rea~ 
sons Gui 75 B 


——S, 13. (2) — Powers of appellate auth- 
ority — It can, order , handing over. of pos- 
session to debtor i “Guj 7 C 
—Tamil Nadu Debt. Relief Act BL of 1976) 
——S. 2 — Constitution of India, Arts. 226, 
14, 19 — -Provisions of the T. N. Act are 
Mad 83% 


10 


Debt Laws (contd,.)} 

—Tamil Nadu Debi Reef Set (48 of 19797 
——S. 21 — Expression “notwithstanding 
anything contained in the Limitation Act’ 
was only intended to offset the effect of 
Art. 127 of that Act — S. & Limitatiom Aef 
could be invoked Mad 100A 


—Tamil Nadu Debt Relief Act (13 of 1980) 
——S, 12 @) — Loan advanced by peti- 
tioner (creditor), to: respondent (debtor) to 
save property from being sold in Court auc 
tion at the instance of earlier creditor — It 
cannot be treated as purchase: price of pro~ 
perty — Debtor cannot come within exemp- 
tion provided in S IZ (Y Mad 1ẸF 








Delli and Ajmer Rent. Control Aet 
(38 of 1952) 
See under Houses and Rents. 


Delis Municinak Corporation. Aet 
(66 of 1957} 
See under Municipalities. 


Delhi Rent Control Act (55 of %958)- 
See under Houses and Rents. 

Displaced Persons - (Compensation: and 
Rehabilitation) Act (44 cf 1954F 
——S, I2 — Notifieation under — Publica- 
tien. of — Right, title or interest im eva- 
cuee properties. Vested absolutely in 
Central Government free from al? encum- 

brances in view. of Section 12 (2) 
SE 259. B 

Divorcee Aet (4 of 1869F 
aS, 18, IF and 20'— Wife seeking de. 
eree off nullity on ground of subsisting: for- 
mer marriage of respondent-hushand: 
Evidence —- Proof Punj I06 (SB} 

——S. 19 — See ibid. S. IF 

Pury 106 (SB) 
——S, 20 — See Ibid, S f8 Punj, 106 (SBY 


Fasements Act (5 af 1882y- 

——-S, 33 — Specific Relief Act (1963); Sec- 
tion 38 — Suit. for permanent. injunction re— 
straining defendant from obstructing’ plain- 
tiff’s easementary right to free access of 
light and air — Mere diminution of lght 
and air not sufficient to: form cause of at- 
tior Kant 57 (NOCY: 
——S. 60 — Permanent superstructure 
What is — Circumstances under which li- 
censce permitted’ to built superstructure 
ought to. be considered: 


——_ 


l Guj 54 B (NOC) 
East Punjab Holdings. (Consolidation and 
Prevention of Fragmentatiow Act 
{56 of 1948} 
See under Tenancy Laws. 


EDUCATION. 


——Appoimirent of Administrator — See 
Education — WU F State Universities Act 
(Presidents Act 1973), S. 13 (1) (a) (4) ard! 
(6) All IIFA 
—Jammy and’ Kashmir Universtiy. Act (f 
of 2065. Smvt.) 
——S, 26 — See Constitutiom of India, Arti 
ele 226 F&E IFF 
——S: 26 — Statutes framed under — Uni 
versity of Jammu Statutes; Statute 5; ane 
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Edneation — J, & K. University Act (contd y 
clauses (a). and (b) — ‘Candidate’ Who 
are candidates in: terms of Statute 5 against 
wEom- action ean be taken thereunder 

J and K 19 &. 


——S. 26 — Statutes. framed! under — Uni- 
versity of Jammu: Statutes, Statute 3.. Cl. (a¥ 
— Directory in nature — Failure to report 
on the day of occurrence of misconduct. 
(reported: on. next. day in. present case) will! 
not vitiate entire proceedings unless such’ 
failure is traceable to bias or it otherwise 
materially affects outcome of enquiry 

J and K 19 H 


—— 5. 26. — Statutes framed’ under — Uni- 
versity of Jammu. Statutes, Statute 5, Cl. (a) 
— Clause (a) in. so far as it relates to fix- 
mg of period of notice or of date of hear- 
ing before Enquiry Committee is directory 
— Its breach will not vitiate enquiry. urn- 
Jess it can he attributed tœ malice or it has. 
materially affected! result of enquiry 

J and K 19.1]. 


— 


—< Orissa. Education. Cade 
——-Art. 287 — Exercise of powers under— 


Validity — De facto doctrine Orissa 80: 
—Statutes: of Utkal University: 

—— Part IT — See Education — Utkal 
University Aef (1966),. S 4 Orissa 66 A; 


—WUniversity: of Jammu: Statutes: 


——Statute 3, Ch. (a) — See Education ~ 
Jd. & K. University Aet (2005 Smvt.), S. 26: 

J & K 19 H- 
-——Statute 5 — See Education. — J.. and K 
University Act (2005. Smvt.y, S. 26 

J&K wat 
——Statuts 5. (a), — Constitution of 
India, Art. 226° J&K wJ 
——Staute 5, Clauses (a) & (b) — See Edu- 
cation — J. and W. University Act. (2005 
Smvt.), S 26 L&K 19 C4 
—Utkal University Act. (20 of 15966) 
——Ss.. 4, 10:-— Statutes of Utkal University. 
Part. IIT — Examination. of University. 
Cancellation. of results. of an. examination 
im respect of a centre — University has: 
power to do: sa Orissa 66 AS 
——S: 10 — See Ibid; S: 4 Orissa 66 & 
— Uttar Pradesh State Universities Act (Pre- 

sidents Act 10 of 1973) 

——Ss: 13 (1) (ay (4) and (6), 57, 58 — Edu- 
cational institution — Appointment of Ad- 
ministrator Vice-Ghancellor has such 
power in urgent cases — Power of State 
Government. under’ Ss. 57; 58 to appoint — 


See 


wires + 


Authorised Controller does not bar Vice~ 
€hancellor’s power ATL 128 A 
—— S; 13 (i) (a) (4) and (6) — ° Powers: 


under — Not arbitrary: as. same are subject: 
to final order of Executive Council 

AN 128 E 

e 57 — See Thid; S. 13 (4). (ay a & (6). 

l 128 &. 

——S; 58: — See Wid! S. 43 (1). (ay a & (6G): 

All 128: A 


Evidence Act. of 1872) 


——S§: F — See alsa: Penal Cade (1860). Sea- 
tom WE . S293: &: 
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Evidence Act {conti} f 
——S. 3 — Criminal trial — Appreciation 
‘of evidence. Criminal Appeal No. 466 ‘vf 
1970, D/- 8-11-1974 (Pat), Reversed 


C 239 
--—S. 18 -- Admission after cessetion Of 
‘interest — Tt is ‘highly unjust and impro- 


per to divest a person of his right in pro- 
perty, lawfully acquired: by him from an- 
other, on basis of latter’s. admission, after 
‘his own interest in ‘property has c2ased to 
exist Jand K 29D 
——§, 32 — Dying declaration — It can be 
sole ‘basis of conviction provided it ts truth- 
ful — Murder case — Declaration found 
untruthful — High Court held was right in 
setting aside conviction based on if ecg 


-——S, 68 — Execution of duly registered 
Gift deed, not denied — Executant examin- 
ed himself — No need of examin ng t- 
ittestants , "Guj 54 4 (NOC) 
——S, 115. re Constitution of India, Arti- 
cle. 226 Raj, 39 D 


Fatal Accidents Act 403 of i855) > 
— See Motor Vehicles Arz (1939), 


== TA 

S. 110-B Pi - Punj 94 (FB) 
‘mmm, ‘2 —- See Motor Vehicles Aci {1939}, 
S 110-B «à Punj 94. (EB) 
Foreign Exchange Regulation Act « (7 of 1947) 
+——§, 5 (1) (a) (aay —' ‘Person’ charged for 


receiving certain amount on instructions of 
her non-resident son, “from A — Person 
subsequently charged at appellate stage for 
feceiving same amount “on the instructions 
‘of A’s son ‘by altering’ charge — Mo wop- 
portunity given ‘to meet:'the altered charge 
=- Conviction of :percon. for- ‘contravention of 
S. 5 (1) {ay (aa) invalid ` Mad ‘92 
——§, 5 (1) (aa) — Restrictions on payment 
oe Mlustrative case Mac 102 A 
urepe i Fosidy 4 ne 3 
“Foreign Pokak "Rézulation: Aei ` 
' €46 of 2973) - - . - 
“og 9 a (b) — See also Foreign ` VEX- 
change, perDang: Aei, (1947), & .5 (4).-(aa) 
- : .Mad-102.A 
-——S§; 8 -{i) (b) — ‘Explanation , — Amount 
not shown to have been received. -by order 
‘or on behalf of authorized -dealer — Expla- 
mation has no application,, :..° Mad ,402:C 
~——m—S. 81..(3) — Violation :of provisiens:. of 
the Act prior to coming into force of : the 
@rt — Held by virtue of S. 6 of the Gen- 
eral Clauses Act provisions of the oid? -Aet 
ef 1947..could ‘be invoked: Mad 102 B 


General Clauses ‘Act (10 of 1897: 


sS Ge ee Foreign Exchange- Fegula- 
tion Aet (1973), S. 81 (3) ., Mad 102.B 
——S. 10 — Rent Controller appointed under 
Delhi Rent Contro! Act ‘though: cannot be 
treated” “Court” under S: 4n Limitation ‘ Act 
is a "Court” within the meaning ' oft “S. 49, 
General Clauses Act °' ‘Delhi 143 A 
——S 21 — See ‘Kerala’: ‘Gand Acquisition 
Act (1894). 6.52 0 ot “Ker 59' (NOC) 


Guardians and Wands E. (8. af 1850) 


——Ss, 17, 25 —. Minors welfare — Duty of 
Court — “Matters te Be weonsidered ` ; 


“Delhi 120 -B 
——S, 25 — See bid, sS, 47° -Delhi 120-B 


Gujarat Kurat Bebtors Relief Act 
ao {Presitient’s Act 35 of 1975) 
-See under Debt Laws. 
Gujarat Sales Tax Act T of 1976) 
See under Sales ‘Tax. 


Haryana Urban (Controt of Rent and 
Eviction) Act (11 of 1973) 
See under Houses and Rents. 


HIGH COURT RULES AND ORDERS 
-—Bombay High Coumt Rones 
——R, 3665-A — mee Companies Act (1956), 
S. 397 l SC 263 


—Calcutta High Court Civii Rules and 
Orders 

———R, 370 (2), Note 1 — Case set down be- 

fore conri after remand — Lawyers whe 

represented parties in such court before re- 

mand should be informed Cal 124 B 


‘ 
SS mie D 


Himachal -Pradesh Urhan Rest Control 
. Aet (23 of 1971) 
See under Honses and Rents. 


Hindu Marriage Act (25 of 1955) 
~——§s. 24,26 — Beneficial provisions —~ 
Construction. AIR 1981 J & K 5, Diss. from 

l ‘Orissa: 74 A 
~——S. 26 — See Ibid, S. 24 Orissa 74 A 


- Hindu Succession Aet (30 of 1956) 

——§ 4 {H e Women's Rights - to 
Property Art (1937), S. 3 — Pre-1937 Act 
widow receiving only maintenance but not 
poses any property im dieu of mainten- 
ance — S5, 14 (1), -mot attracted . 
Orissa 1 
s, 14 1) and (2).— Acquisition of pro- 
perty iby female | Hindu by virtue of her 
pre-existing right in properties — Sub-sec- 
tion (1) and not .sub-sec. (2) would be ap- 
plicable Kant 67 


- Hindu Minority ana: Guardianship Act - 
(32 of. 1956), . 
PERE 6 — See Guandians and Wards Act 
ae S. 17 Delhi 126 B 
—S, 13 — :See Guardians ‘end Wards Act 
(890); S. 17 Delhi 120 B 
‘Hindu. ‘Women’s Rights to - Property Act 
`. {A8 of 1937) 
——S.'3 — See Hindu Succession Act (1956), 
S. 14 (1) i Orissa 7I 
——8, 3 2) — Joint family — Widow’s 
right — Death of husband’ — Widow ` gets 
interests in property’ ‘but not his status er 
‘position in jeint famil y ‘Pat 64° (NOC) 


HOUSES AND BENTS 
—Bihar Buildings (Lease Rent and Eviction} 
Control Act {3 of 1947) - 
S, 3 —- -See Thid, SS. il {i)- @ 
oe - Pat 50- 
s5. . D, ‘& (3) - — See Thig, £. 11 
Pat 50 
i DS 1 €) (d), 3, 8 (2) and (8) — Suit 


for evietion on “ground ‘of default - -in pay 


ment of rent — Defenee that rent was paid 

in. excess — “Tenant OSEEE van escape 

from eviefion - . ` Pat 50 
--Pihar ‘Buildings tease, Rent aia: . Evic- 
tion) Control Act (16 of 1977) ` ~ 

—~———S, 13 a „Interpretation of sore Suit | i: 

eviction. by Jandiord ; "Pat F 
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Wouses’‘& Rents (contd) . 
—Bombay Kents, Hotel & Lodging House 
Rates Control Act (57 of 1947) 


=S. 5 (8) (b) (i) — Lease of room on 
first floor of building — Open space on 
ground floor in the compound of the build- 
ing — Not appurtenant to the leased room 
as to constitute ‘premises’ within S. 5 (8) 
(b) — Hence tenant could not claim any 
statutory right u/s. 5 (8) (b) to park his 
car in the building compound. AIR 1979 
Bom 49, Reversed Bom 68 A 


——S. 24 (1) — ‘Essential supply or service’ 
— Car parking is not an essential supply 
or service. AIR 1979 Bom 49, Reversed 

Bom 68 B 


—Delhi and Ajmer Rent Control Act (88 of 
1952) 
—S. 2 (j) — Delhi Rent Control Act (59 
of 1958), Ss. 2 (1) and 14 — Suit for eject- 
ment decreed against tenant — Right to 
remain in possession’ thereafter 
Delhi 114 B 
=S, 13 — Suit for ejectment of tenant — 
Notice under S. 106 T. P. Act — Necessity 
Delhi 114 A 


—Delhi Rent Control Act (59 of 1958) 
S, 2 (1) — See : 
-(1) Ibid, S. 14 Delhi 114 D 
-.(2) Ibid, S. 14 (1) Delhi 114 E 
' (3) Houses and Rents — Delhi and Ajmer 
Rent Control Act (1952), S. 2 (j) 
ae Delhi 114 B 

=S. 14 — See also 

“ (1) Civil P. C. (1908), S. 
Delhi 114 C 
@) Houses and Rents — Delhi and Rank 
mer Rent Control Act (1852), S. 2 {) 
Delhi 114 B 
——Ss. 14 and 2 fD — Slum Areas (Im- 
provement and Clearance) Act (1958), Sec- 
tion 19 — Suit for ejectment of tenant de- 
creed — Tenant ceases to be a tenant — 


Death of tenant — Effect Delhi 114 D 
——Ss. 14 (1) and 2 (1) — Suit for eject- 
ment decreed against tenant ~ Tenant 


ceases to be tenant — Heirs and legal re- 
presentatives of tenant continuing in pos- 
session — They do not acquire status of 
tenant by mere payment of rent ` 

Delhi 114 E 


——S. 14 (1) Proviso (e) — Eviction peti- 
tion on, ground of bona fide requirement of 
premises by landlord for residence — Pre- 
Mises whether let out for residential pur- 
poses — _ Determination l . Delhi 143 B 


=S i4 (1). Proviso (e) — Eviction peti- 
tion on ground of bona fide personal re- 
quirement of premises for residence — 
Averment in petition that ‘premises were let 
out for residential purpose ig necessary 

-. .Delhi 143 C 
——Ss. 14 (1) Proviso (e), 25-B’ (5) — Evic- 
tion petition on- ground of .bona- fide re- 
quirement of premises for Þbusiness- as well 
-ás health — Matters. require consideration . 


~- Tenant be granted ian to. defend. eyil- . 


tion" petition - Delhi .143,D 
* SG ee (2) - <: See: General Clauses: Act 


‘@s97):: S -o Dethi 143 A | 


_=—§..31 .@) — See Ibid, S. H.. 


Houses & Rents — .Delhi. Rent Control Act 


{contd.) 
——S. 25-B (5) — ‘See Ibid, S. 14 (1) Pro- 
viso (e) Delhi 143 D 
——§, 35 — See Generol Clauses Act (1897), 
S. 10 Delhi 143 A 
——S, 36 — See General Clauses Act 
(1397), S. 10 Delhi 143 A 
——S. 50 —. See Civil P, C. oe 47 
Defhi 114 C 


—Haryana Urban (Control of Rent and 
Eviction) Aet (11 of 1973) 
—-—S. 4 — See Ibid, 3. 15 
Punj 67’ A (NOC) 
——-S. 4 (2) (b) — Perties agreeing for a 
certain quantum of rent for 11! months — 
— Tenant holding over beyond that period 
was a statutory tenant —- Petition for fixa- 
tion of fais rent filed subsequently was 
maintainable Punj 67 B (NOC) 
—-Ss. 15 and 4 — Deficit court-fee paid 
on petition for fixaticn of fair rent — 
Ground pleaded for the first time in revi- 
sion was disallowed Punj 67 A (NOC) 


—Himachal Pradesh Urban Rent Control 
Act (23 of 1971) 
——S. 14 (2), Proviso (2) — See also Ibid, 
S. 21 (1) Him Pra 36 B 
——S. 14 (2) Proviso (2) — Order of evic- 
tion, on ground of non-payment of rent — 
Period of 30 days allowed under S. 14 (2) 
proviso 2. for depositing arrears of rent — 
It cannot be extended by any authority 
under the Act Him Pra 36 A 


—-—Ss, 21 (1), 14 (2) Proviso 2 — Order of 
eviction for non-payment of rent — Bene- 
fit of 30 days granted under S. 14 (2} Pro- 
viso 2 for depositing arrears of rent — 
Cannot be allowed to tenant ordered to be 
evicted by appellate authority 
' Him Pra 36 B 
—Rajasthan Premises {Control of Rent and 
Eviction): Act (17 of 1950) ` 
——S, 14 — See Civil P. C. O. 41, 
R. 26 Raj 35 


—Tamil Nadu Buildings (Lease and Rent 
Control) Act (8 of 1960) 

——S. 10 (2) Gi) — Eviction petition on 
ground of wilful default in payment of 
rent'— No reasons given for non-payment 
of rent — Tender cf rent subsequent’ to 
filing of. eviction :petition did not. relieve 
tenant of charge- of “wilful default’ 

Mad 97 
anne - 10 (2) @ — Landlord of housing 
toärd premises with dues to Board: enter- 
ing into agreement of sale with tèhant’s 
wife — Landlord receiving lump sum from 
ker — Eviction justified for default of ten- 
ant to pay rent -Mad 98 


—Uttar Pradesh Urban Buildings merila- 
tion of Letting, Rent and Eviction) Act 
. (13. of- 1972) . vi 

——Ss. 11, 13 and 3 (1); —.. Contract: of 

tenancy entered into:'in breach of. S. 11 — 

Contract is. void —— Plaintiff landlord:- not 

entitled: to any relief... AIR 1986 Andh. Pra 


(1908), 


181 (FB), Dissented from All 116 
=S, 13. —- See. Ibid, S. 11... . , A 116 
A FG. 
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- Interpretation -of Statutes - 


-——See 
(1) Arbitration Act (1940), S. 39 (L (v) 
Xant 77 
(2) Hindu Marriage Act (1955), S. 24 
Orisza 74 A 
oa Reeves -— Use of — Rule cf con- 
struction SC 239 E 
-—-—Constitutional Statutes — See Constitu- 


tion of India, Art. 29 (1) 

Andh Pra 96 B 
—— Language of — Statute — See Houses 
and Rents — Bihar Buildings (Leas Rent 
and Eviction) Control Act (1977), S. 13 


Pat 79 
-—-Question whether a particular provision 
is mandatory or directory — Determination 
of -— Criteria for SE 303 A 
Jammu and Kashmir Development Act 
(18 of 1970 Smvt.) 
—-—Ss 16, 17 and 18 (3) — Trarsaction 


of exchange of lease-hold rights — Trans- 
action is authorised by Section 18 (3) — 
Sections 16 and 17 have no application to 
such transaction 

J and K 55 B (NOC) 
——S. 17 — See Ibid, S. 16 

J&K 55 B (NOC) 
——S. 18 (3) — See Ibid, S. 16 

J&K 55 B (NOC) 


Jammu. and Kashmir University Act 
(1 of 2005 Smvt.) 
‘See under Education, 


Junagadh State Evacuee (Administration 
of Property) Act (12 of 1948) 

——S. 4 — See Administration of Fvacuee 
ae OEY: Act (1950). S. 8 (2) SC 259 A 

—S. 7 — See Administration of .Evacuee 
Property Act (1950), S. 8 SC 259 A 
--—S. 16 — See Administration of Evacuee 
Property’ Act (1950), S. 8 SC 259 A 


Karnataka Civil Courts Act (21 of 1964) 
-~-—S. 19 — See Arbitration Act (1940), 
S. 39 {1) (v) , Kant 77 


Karnataka Hirsh Court Act (5 of 1362) 
-—-—S, 5 —. See Arbitration Act (1940. Sec- 
tion 38 (1) Kant 77 
——S, 10 (v) — See Arbitration Act (1940), 
39 (1) (y) ‘Kant 77 


- Karnataka Municipal Corporation Act 
(14 of 1977) 
n ` See under Municipalities. 


~ Karnataka Municipalities, (Guidance of — 

-Officers Grant of Copies and Mi= ` 
„ - Cellaneous Provisions) Rules (19€6) 
"See under Municipalities. 


È Kerala Forest Act (4 of 1962). 
~—-—S, 79 — See Contract Act. (1872), S. 32 
ne ‘ Xer 73 


Kerala Land RETETE Aet (21 of 1962) 
+~—S. 18 — See Ibid, S. 52 . 
Ker 59 (NOC) 


—i— Ss, 52; 18 — Acquisition proceedings-.-—— 

Possession surrendered-— -Land vests .in 
State Govt. even if. award under. S.. 18. is 
passed“. subsequently- —.: Withdrawal o-- ac- 
quisition: proceedings» -:subsequently, could 
not: be permitted. even by invoking .:S. 21 of 
General Clauses: Act ise > 


Ker 59 NOC) 


Land Acquisition Act (1 of 1894) 


te G4 (1) — See Punjab Town Improve- 
ment Act (1922), S. 36 SC 282 
——S. 6 — See Punjab Town Improvement 
Act (1922), S. 36 SC 282 
—-—S. 18 — See also 
(1) Ibid, S. 31 (2) Punj 107 D (FB) 
(2) Constitution of India, Art. 226 
Punj 107 A, C (FB) 
——S, 18 — Jurisdiction of Court under — 
District Judge can go behind reference and 
examine its validity Punj 107 B {FB} 
—--S. 23 — See Punjab Town Improve- 
ment Act (1922), S. 36 SC 28% 
——Ss. 31 (2) 18 — Filing application 
under S. 18 for reference — It must be 
deemed as a protest against compensation 
awarded —- Subsequent acceptance thereof 
would in no way bar the claim of enhance- 
ment thereof. AIR 1964 Cal 283, Diss. from 
Punj 107 D (FB) 


Legal Practitioners’ Rules (1973) 
——R, 3 (2) (ce) Proviso (3) — Fee under — 
Award of Mad oT 

Letiers Patent. 


~—— Cl. 10 (Himachal Pradesh) — Letters 
patent appeal — Cross-objections — Main- 
tainability — Condition precedent 

Him Pra 35 
—--Cl, 19 (Pat) (as made applicable to 
Orissa High Court by Orissa High Court 
Order, 1948) -- Letters patent appeal — 
Order of single Judge granting review of 
judgment of the first Appellate Court is 
a “judgment” within the meaning of Cl. 10 
— Letters patent appeal. against — Main- 
tainable Orissa 52 


Limitation Act (36 of 1963) . - 
—--——-S, 2 th) — See Ibid, S.-21, Proviso 


SC 271 
——-S§, 4 — See General Clauses Act (1897), 
S. 10 Delhi 143 A 


—-S,. 5 — See also 
(1) Debt Laws —— Tamil Nadu Debt Re- 
lief Act (1979), S. 21 Mad 100 A 
(2) Tenancy Laws — Orissa -Land Re- 
forms Act (1960), S. 57-A Proviso (bì 
Orissa 63 
—§. 5 — Civil P. C. (1908), O. 41. R. 19 
— Readmission of appeal dismissed for de- 


fault — Sufficient cause -- Mistake of 
counsel, bona fide | — Mistake should be 
condoned in Cal 124 A 
——S. 5. — Application under — In. a pro- 


per case applicant could be allowed to fur- 
nish further details in explaining the delay . 
in’ filing the application Mad 100B 


.——S; 12 (2) — . See Special, Marriage Act 
(1954), S. 39 . . Delhi 148 
——Ss.° 21, Proviso; - 2. (h): and- .Art.:97 — 
Civil P, C. (1908), O. 1, R: 10 — Suit for 


possession on--basis of ‘pre-emption. right — 
One of. vendees - not impleaded -- Mistake 
of. plaintiff found :to Bias made in. good faith 
— Held, Proviso to S, 21 applied.. S.-A.° Na. 


2140 -of 1981, De 22-1-1982. (Puni, :6¢ Har), . 
’ Reversed:.. sot a 
sae Art, 54. — ` Bar. ‘of suk aiei: ‘Mining ‘lease 


os SC 271 


= -Notice to lessee that he would , chot, „19e 
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Limitation Act -{eontd.) . 
entitied te rights. under the le — Suit 
‘to enforee rights ‘filed beyond 3 years from 
date of notice — Is barred under Art. 54 

: Bom ‘82 -C 
—— Arts, 64 and 65 — Co-sharers — Ali- 


enation of. entire property. by one eo-sharer' 


— Title of other -co-sharer recognised in 
sale deed and alienee required to satisfy 
claim of other co-sharer — Possession of 
transferee is not “adverse to non-dlienating 
.co-sharer Ker .66 


——Art. 64 — Tacking of adverse possession - 


— One epea deriving interesi from 
another trespasser can claim tacking of 
periods of possession of both the trespassers 


Pat ‘77 
——S§, 65 — See also Ibid, 8. 64 

Ker 66 
——Art, 65 -—— Adverse possession — Suit 


for possession of land — Admission ‘by 
plaintiff that defendant was in possession of 
suit land for mere than 12 years — Such 
admission by itself does not prove..defend- 
ant's. adverse possession Punj 83 
——Art. 97 — See Constitution of India, 


Art, 136 SC 271 

——Art, 127 —-See Debt Laws — Tamil 

Wadu DEDI Relief Act -(1979), :5. 79 -. 
Mac 4100. A 


‘Major Port Trusts Act (38 of 1963) 
-——S. ‘34 - — ‘See ‘Contract Act. (1872), S, 171 





' Bom 88 -B 
—— Ss. 42, 49, 61, -63, 131 — Recovery’ ‘of 
rates and charges: ‘for services- performed 
under S, 42 — Rights conferred on “Board 
under Ss. 59, °61,:63, 1317 ‘Bom 88 C 
2—9, 42 (2) —iSee Contract Act (1872), 
S. 171-5 Bom ‘88 1B 
—-—_S, 43 y= | See Contract . Act (1872) 
S. 171 t “Bom 88B 
——S§; 49 —— See Thid, S. 49 . Bom Be Cc 

—Ss. 59 (1), 61 (1) (a), 63 (1) {e) — 
Board’s lien -—-, Words “in respect of any 


goods” ån :S. 58 (1) — Interpretation — Lien 
conferred on Board is not, a general - lien 
but isca lien an specific goods. > Bom 88 A 
+—§, 61 — See Ibid; S. 42> —,, Bom 883C 
9, -61 @) fa) -= See Thid, S..59 -@) : 
Bom 88 A 
meee: 63 — See Ibid, S. 42 ‘Bom 38 C 
=——S, 63 (1) (e)-— See ibid, ‘S. 59 :(1): 
n . Bom :B8A 
V4 930m 88 Ce 


~. Mineral: ‘Concession Rules i960)" i 
Ree 5 — Scope — Agreements ` ‘of 
Jedses — Are outside -purview of “Rules: and 
cannot be -specifically enforced “Bom 82-A 
——R, 44 (ii) — ‘Bar under —” Right ‘for 
prospecting licence with regard -to silica’ for 
gommercial purposes — Cannot be enforced 
in, view of bar under R. 44 (ii) Bom 42 B 


Motor ‘Vehicles Act -(4-.of 1939) 
——Ss: -2 (24), 42 1) — “Public place’ '— 
Where access ‘to. -particular road: or -place ‘is 
permissive, it -cannot be -said that . public 
have right :of :access -to :such road -or place 
=s tenee suth::road: or place. cannol ‘be re- 
garded . as ‘publieiplace = ih Maa -Ker CSA 
Ss, 2 (24), 42 (iy — Public Nace — Any 

ace or. ‘stand at" whieh spassengers arè 
Wicked up or :set:‘down ‘by ‘stage -carriagé 


—s: A31- — See Ibid, S. AD, 


Motor Vehicles Act {contd - 
can be regarded as public ines only if 
public ‘have right of access to such place -or 


stand - Ker 69B 
——§, 49 (1) — Seealso ibid, S. 2 (24) 
Ker 69 A, B 


=S. 42 (1) — Penmit to ply vehicle — Tf 
certain road or place is not public “place 
and äs not wart of highway, mo permit ‘is 
necessary to ply vehicle On that road or ite 
reach that wlace Ker 69C 
——S. 45 — Stage -carriage permit tte ply 
‘vehicles in one ‘State granted — Holder 
plying vehicles across ‘State ‘border to an- 
other ‘State on strength of permit obtained 
from other ‘State — ‘Contravenes 5, 45 

SC 281 
ay 410-A, 110-B and 410-D —- Collision 
of truck and mini bus and death of X — 
Claim far compensation — Enhancement ' Of 


All 115 
ees, T10-B -~- See also Tbid, S. TI0-A 

AU T15 
BARE 110B. — Taxi driven on lear, «wide 
oad — No impediment to ‘traffic — “Taxi 


dashing against road side tree mesulting án 
death of passenger — ‘Burden is on driver 
or owner to explain. reason fer accident — 
fn ‘absence of that rash and negligent -driv- 
ing can be presumed : ' AU 112 A 
—-—§S, 140B — Deceased killed in motor ac- 


cident. — Deceased aged 35. employed as 
Co-operative | Supervisor drawing Rs. 300 
p.m. — Assessment © of compensation -— 
Mode indicated Au 112 B 
—~—Ss, 1408 and roc —- ' Campensation 
amount — .Claimants are, entitled to inter- 
est from. date -of -claim petition . 

All 112 © 


s u0“ Claim arising out of. death 
of -businessman - — Evidence and proof, 


Gui 68 B 
ae ¥10-B — Scooter sold in’ contraven- 
tion’ of provisions iof: Jaw — ‘“Transferor 
continuing to «bė. registered ' or ostensible 


awner’— Accident caused by transferee or 
his. agent er. servant in course of £mploy- 
ment —; Registered :ar ~ostensible owner is 
Jiable - Madh Pra 34 


-> S, T10-B —. fatal Accidents Act (13 of 
4855), Ss. 1-A and 2 -~ Motor accident — 
Death ef victim — Compensation to, depen- 
dants .—  Bènëfits. af life insurance, provi- 
dent fund, pension or gratuity received - iby 
dependents are to be excluded. 1977 Ace CJ 
72 (Kant), 1979 Ace iCJ 45: (Orissa), Dissent- 
ed from; ATR 19617 Punj 490.* 1967 -Ace CJ 
150 (Punj) -and | 1968 “ACC: CI “848 4Puni), 
Overruled = Punj ki tFS) 
nS, oec _ See. Thid, S 140B > 


ai 112 C 

RSS 110-1 m ' See also- Ibid, S, 110-A 
AN 115 
— 8, 16-B —' Appeal’ under “High 


Court -can -consider evidence and record its 
‘findings en’ ‘controversies arising for deci- 
sion ‘therein ` All 224 A 
——S, 110-9 — Appeal «under — Record -óf 
‘Gourt destroyed by fire — Court must re- 
-gonstruct the- ‘same “in exercise of: its inbher- 
ant’ pagodas ra “ld: 104 & 

S.110-B “—~ Qiiantiin of “compensation 
cee — Interference in. -appeal ` Guj G8 A 


a" 


wh 
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MUNICIPALITIES: 
—Delhi Municipal: Gorpua Aet (66° of 
-IFFY - 
Se. 113;, 114 — Property; tax: — Levy: off 
tatmine Corporation: can: levy itt only for fult- 
ment of its: mandatory. and? discretionary: 
functions ; Bethi 152 
——S; P4 — See Ibid, S. 1735 Deihi 152: 
=—SS, 171, Proviso; 457; 464 —- Pover of 
review by the District Judge of itz owm 
order im appeal Dellš: 150B 
——S. 457 — See. Ibid; S. 174). Proviso 
Delhf 150 B- 
~—S, 464 -— See. also: Ibid, S: 171;. Pravisa- 
Delhi. 150; B: 
~—S: 464 — Import of goods into Delhi — 
Misdeclaration by Ai in. respect ob the -im- 
pert. —- Order intposing. penalty on. Æ 
No- intention of evading payment. ef tax 
established’.— Appellate: Court. setting. the 
order aside — High Court. wilh -not inter 
fere witk the order under Article 226 of 
the Constitution -~ Delhi 150 A 


— Karnataka. Municipal: Corporation. Eet at 
OF EPY 

m——Ss. 174 F75 and 176: — Land tants 
by Government to Corporation: for public 
garden or publie park — Cease of leerd: By: 
Corporation in favour of another persom 
for purpose of construction of theatre for 
exhibition- of dramas: — Lease iy illegal 

Kant. 56 B- “(NOeY 
——S: 175 — See Mit Si IE 

Kant 56 È (NOCY 
— sS: 176 — See also Ibid, S: 174: 

Rant 56° B ( NOE): 
~——Ss 176° and 50S (2): Proviso — Lease’ of 
Corporation land! for period! of 12 mortHs:— 
Commissioner is competent. ta grant lease 
under Section WE — Provisions: of Fule 3& 
of 1966 Rules do: not. apply 


——S: 503° (2),. Proviso: — me THR “ge ISO 
Kant: 56 C {NOC} 
--Karmataks Municipalities: (Guidance of: 
Officers Grant of Copies’ and! Miscellaneous: 
Provisions): Rules: (1966); 
—— R, 38 — See Municipalities: — Karnataka 
Municipal Corporations: Act €977); S: 176 
Kant! 56° e -NOEF 
—Pumjab Municipal Act ( of TULL, i 
——S_ 238 (1) Expression “Buse” in 
Si. 238: (1) — Meaning of, -—— Suspensi: of. 
Municipal Committee om charge. relating to 
only one: activity of auctioning plots: — Lack 
of bona fides not found — Order of sispen- 
sion: af Committee held unsustainable’ 
Punj :87 A 
=S 238 (1) — Suspension: of Munivcipatity: 
~~ Grounds for nt 87: B 


Beem paana 


` 


man 


w 


National Security: Act. (65. of. 15864 
See under Public Safety: 


Negotiable Instranrents: Act (26 of: 1381) 
mS. 13 — See Contract Act (138372). S. 126 
Kant .73°B 
Orissa, duration Gude 
See under Education. - 
Orissa. Lands Reforms. Act, (16: of: a 
. See under Tenancy: Laws... no 


. SA 


IS 


Ori issa Survey and Settlement: Aet 

(3° of E959) z 

pa 4D; see: Civil PF.. C. (1908), ©- 1, R. g 
Orissa: 50 B 


PANCHAYATS: 


-Punjab Graur Panchayats. Act (£ of 1953) 
~——_S;. 6 (4) (4-B) — Gram Panchayat: Elec- 
tion- Rules; Rule & (8),— Election: of panchas: 
— €andidates. belonging to- Scheduled’ Caste 
not: declaring. Himself ta be member’ of Sche- 


dule. Caste in- nomination form — Effect’ 

Punj 90 € 
—S§'. 13-B — See Constitution of India 
Art? 226: Punj 90° a 


—-Punjab Gram Fanchayat Election: Rules 
———-R, § — Sew pica bagel — Punjab Grant 
Panehayat Act (1953); S Se (5) aR 

Punj g0. € 





Partnership Aet (9: of 1932) 
"=S. 69':—- Partnership firm: not registered! 
— Wissolution. — Petition. under S:. 20: for 
enforcement: of right for accounts. of such 
} ~— NMon-registration: is ne-Bbar ‘to such 
petition. F. A. E O. 19 of 1981, D/- 15-4-66' 


(AID; ATR 1977? AI 352 andr - (TOTO) - 8¥ Pun 
ER 673. Dissent. front- Delhi 134 


Penal Code- (45 of. 1860) 


e 345 ——- Seer 
“(ZY Bid: S: 302’ 


- SE: 293 €: 
(2) Constitution of Thain. ATE f 


P36: 

SE 293 B 
— 145; — See also Sonsaewon aff India,’ 
Ast... 184: - SE. 18% 


——— Si. 149: —- awiu en oe - Common 
object — Test. to determine: Criminali Ap- 
peab No.. 428 of 1981,,. Dj- -8-1981 (Bom), 
Reversed’ SC. 179 
——S:. 153-4 — Sbe - Constitution ef India, 
Art, ZF 4) Andh Pra 96 B 


—— Sk. 299; 360 and 302 — Murder — Cir- 
cumstantial evidence — Guilt of accused not 
proved? satisfactorily: beyond! reasonable 
deubt — Conviction ang! sentence set aside. 
Criminal’ Appeals: Nos.. 1288 and: 1290 of 197% 
(AID. . Reversed! SC: 295 
—— Si. 300 — See Ibid} S 295 SC 295. 


—— Gs: 360, Para.. 3,. 302, 304; Part II — Mur- 
der — Intention — When- camot Be attri- 
buted- to. accused. Criminal Appeal No.. 381 


of 198% D/L 27-11-1981 Pimy and? Har): Re- 
versed. sc 284 
——S. 302? — Ste alse 
(1) Ibid, S 29% SEO 295 
(2)! Ibid, S: 300, Para; EH SC’ 284 


(37 Constitution. of" Ifidia; Art, 134 SC 18% 
(4)? Constitution: of Thdia. Art. 136 | 
'  §@° 293 B 
— Ss. 202° and: 304 — Single blow- dealt in 
heat of altercation — Intention to kil? not 
apparent — Conviction under: -S. 302 is not 


- proper — Offence: is: one under second. part. 


of S: JOY, Cri A.No 597 ef 197%, dated: 24-2- 
1975 (uny and’ Har} Partly Reversed. 

SC: 185. 
SS: 302.. 34° — Murder. — Commen. in~ 
tention: — aig: of. 3982: Cri EF 138: (AN), 
Reversed. 2  SE°2 293° €. 
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Penal Code (contd.) 


——~S, 304 — See Ibid, S. 302 SC 185 
——S. 304, Part IT — See Ibid, S. 300, 
Para. 3 SC 284 


——5S. 307 — Offence under — Ingredients 
— Acguittal on ground that injuries inflict- 
ed were in nature of simple hurt cannot be 


sustained SC 305 
——5S. 320 — See Evidence Act (1872), S. 32 

SC 274 
—--S, 379 —, See Criminal P. C. (1974), Sec- 
tion 360 SC 291 
~S, 394 — See Eodenee Act (1872), Sec- 
tion 3 ; SC 289 
-—_——-S. 466 — See Criminal P, C. (1974), Sec- 
tion 321 SC 194 F 


Pondicherry Cultivating Tenants Protection 
Act (8 of 1971) 
See under Tenancy Laws. 


Precedents 
—-——-Decision of Division Bench rendered per 
incuriam — Single Bench not bound to fol- 
low it Orissa 74 B 


Prevention of Corruption Act (2 of 1947) 
——§. 5 (1) (d) — See Criminal P. C. (1974), 
S. 321 Sc 194 F 


Prevention of Food Adultéeration Act 

(37 of 1954) 

——S. 13 — See Ibid, S. 23 
—-~—~Ss. 23, 13 — Prevention of Food Adul- 
teration Rules (1955), R. 9 (j) (since omitted 
with effect from 4-1-1977) — Rule 9 (j) was 
directory and not mandatory. 1977 Cri LJ 
1634 (Andh Pra) and 1977 Cri LJ 154 (Cal), 
Overruled SC 303 B 


Prevention of Food Aduiteration Rules (1955) 
—-—R. 9 (j) — See Prevention of Food Adul- 
teration Act (1954), 5. 23 SC 303 B 


-Frobanon of Offenders Act (20 of 1958) 
—S. 3 — See Criminal P. C. (1974), S. 360 
SC 291 
——S, 4 — See Criminal P. C. (1974), S. 360 
SC 291 


Provincial Insolvency Act (5 of 1920) 
—-—-Ss. 18, 20, 21 — Admission of petition 
— Petitioner alsc filing application restrain- 
ing creditor from realising certain amount 


from him — Procedure All 123 
=. 20 — See Ibid, S. 18 All 123 
——S. 21 — See Ibid, S. 18 . AN 123 


Public Premises (Eviction of Unauthorised 
Occupants) Act (40 of 1971) 


-—-Ss. 4, 5 — Person occupying Railway 
property unauthorisedly — Eviction — Order 
under S. 5 — Validity 
ae, 5 — See Ibid, S. 4 Madh Pra 39 B 
-——-Ss. 9, 10 — Order of District Judge. in 
appeal under S. 9 — Revision against — 
Maintainable . Madh Pra 39 A 
-——5S. 10 — See Ibid, S.9 Madh Pra 29 A 


PUBLIC SAFETY 
—Conservation of Foreign Exchange and 
Prevention 
(1974) 
a——S. 3 — See also 
(1) Ibid, S. 8 -(e) | K 
e 2 Constitution of India, Art. ‘22° (5) 
SC S11 A 


SC 303 B 


Madh Pra 39.B 


of | Smuggling Activities Act 


SC 181 (FB) 


Public Safety — Conservation of Foreign 
Exchange and Prevention of Smuggling 
Activities Act (contd.) 

——Ss. 3, 8 — Detenu, a highly qualified 

and highly placed person — Detenu himself 

appeared before Advisory Board — Fact that 


retraction letter was not placed before 
Board — Detention order was not, on that 
account, vitiated C 311 B 
EE 8 — See 

(1) Ibid, S. 3 SC 311 B 


(2) Constitution of India, Art. 22 (5) ` 
S 


C 311 A 
——Ss 8 (ec), 3 — Detention — Review of ~ 
Procedure SC 181 B 


——Ss. 8 (f), 9,10 — Detention under Act, 
where S. 9 is not applicable — Maximum 
period of detention in view of Sec. 10, is 
one year — Mere non-mention of period of 
detention in order of confirmation under 
S. 8 (f) — Order is not thereby vitiated 


SC 181 A 
——S. 8 (f) — Detention order passed by 
Secretary — Confirmation order passed by 
Minister of State for Home — Notification 


No. SPL-3 (A)/PSA. 1182, dated 20-2-1982 — 
Minister of State was duly authorised by 
Chief Minister to pass requisite confirma- 
tion order — Confirmation order is valid 


SC 181 C 
——S. 9 — See Ibid, S. 8 (f) SC 181 A 
-——S. 10 — See Ibid, S. 8 (£) SC 181 A 


—National Security Act (65 of 1980) 

——Ss. 2 (3) and 8 — Detention under — 
Grounds .of detention based upon confes- 
sional statements of detenu -— Copies of 
those statements not furnished to detenu 
along with grounds — Detenu denied oppor- 
tunity of making- proper ree en _ 
Entitled to be released SC 317 


——Ss. 3, 8 — Detention under S. 3, by Dis- 
trict Magistrate — Representation of detenu 
not considered by him but by appropriate 
Government viz.. State Government — No 
contravention of Article 22 (5) — However 
order of detention quashed on account of 
inordinate delay of 28 days in considering 
the representation of the detenu SC 320 


——S, 3 (2) — Detention under, for diversion 
of Government funds to unlawful organisa- 
tion — Justification. Civil Rule (H. C.) 950 
of 1981, D/- 17-2-1982 (Gau),. Reyer. sii 


——5, 8 — See 
(1) Ibid. S. 2 (3) 
' (2) Ibid, S. 3 


4 
TE na ete eats td 


SC 317 
SC 320 


Punjab General Sales Tax (Haryana Amend-« 
ment and Validation) Act (Haryana Act 
No. 19 of 1972) 
See under Sales Tax. 


Punjab Gram Panchayat Act (4 of 1953) 
See under Panchayats. 


Punjab Gram Panchayat Election Rules 
See under Panchayats. 


J 
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Punjab Police Service Rules (1952) 
=R. 3 — See Constitution of India Arti- 
cle 309, Proviso a SC 314 
——R. 6 — See Constitution of India. Arti- 
cle 309, Proviso sC 314 
——R. 8 — See Constitution of India. Arti- 
cle 309, Proviso EC 314 
——R. 10 — See Constitution of India Arti- 
cle 309, Proviso ` © EC 314 


Punjab Town Improvement Act (4 of 1922) 
——Ss. 36, 42, 59, Sch. Cls. 1 and 2 — Land 
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Acquisition Act (1 of 1894), Ss. 4 (1), 6. 23 —- 


Acquisition of land by Trust for scheme — 


Compensation — Determination SC 282 
——S. 42 — See Ibid, S. 36 SC 282 
—-+-S. 59 — See Ibid, S. 36 SC 282 


——Sch., Cls. 1 and 2 — See Ibid, S. 36 


SC 282° 


Rajasthan Land Revenue Act (15 of 2956) 


——S. 90-A — See Rajasthan Land Revenue 


(Allotment, Conversion and Regularisation of’ 


Agricultural Land for Residential and Com- 
mercial Purposes in Urban Areas) Rules 
(1981), R. 1 Raj 39 A 


——S. 102 — See Rājasthan Land Revenue 


(Allotment, Conversion and Regularšsation , 


of Agricultural Land for Residential and 
Commercial Purposes _ in Urban Areas) 
Rules (1981), R. 1 


——S, 260 — See Rajasthan Land Revenue 
(Allotment, Conversion and RegularBation 
of Agricultural Land for Residential and 
Commercial Purposes in Urban Areas) Rules 
(1981), R. 1 Raf 39 A 

—S, 261 — See Rajasthan Land Revenue 
Ps Notment, Conversion and Regularisation 
of Agricultural Land for Residentia. and 
Commercial Purposes in Urban Areas) Rules 
(1981), R. 1 Raj 39 A 


Rajasthan Land Revenue (Allotment, Con- 

version and Regularisation of Agricul-ural 

Land for Residential and Commercial Pur- 
poses in Urban Areas) Rules (1981: 


——R, 1 — Validity of Rules — Competence 
of State Government to make 1981 Rales 
Raj 39 A 


——R. 11 — Validity — Rate of -conversion 
charges for agricultural land —- Divisicn of 
nrunicipal towns in five categories -= Zhal- 
lenge on basis that no principles or guide- 
lines have been laid down in Rules — Not 
sustainable — Placing Sri Ganganager in 
category 1 — Not arbitrary 
——R. 11 (4) Proviso —  Concessional rate 
in case of conversion prior to 20-8-1981 
Provision not violative of Art, 14 of Censti- 
tution Raj 39 C 


— 


Rajasthan Premises (Control of Rent and 
Eviction) Act (17 of 1950) 
See under Houses and Kents. 


Representation of the People Act (43 of 1951) 
——S, 62 (5) — Validity — Provision is rea- 
sonable and in public interest — No arbi- 


(March) 1983 A.L R. Indexes/2 (1) | . 


- Raj 39 A’ 


Raj 39 B 


1? 
Representation of the People Act (contd.) ` 
trariness or discrimination involved 

SC 299 


——5S. 123 (3) — See Constitution of India, 
Art. 29 (1). us Andh Pra 96 B 


SALES TAX 


—Bombay Sales Tax Act (51 of 1959) 
——S. 14-B — Co-operative society manu- 


facturing sugar — Supply of sugarcane by- 
members to society — Interpretation of bye-. 
laws —— Transaction whether one of agency’ 


or of purchase of sugarcane by society from 


members Guj 53 A. (NOC) (FB) 
—S, 14-B — Co-operative society manu- 
facturing sugar —- Sugarcane grown by so-. 


ciety on land of member under agreement 
to share profit — Held, agreement did not 
amount to partnership and as such there 
could be no sale of sugarcane by partner- 


ship to society and society was not liable to- 


purchase tax. Gui 53 B (NOC) (FB) 


—Gujarat Sales Tax Act (1 of 1970) 
——S. 18 — See Sales Tax — Bombay Sales 
Tax Act (1959), S. 14-B 

Guj 53 A, B (NOC) (FB) 


—Punjab Genera] Sales Tax (Haryana Am- 
endment and Validation) Act (Haryana Act 
No. 19 of 1972) 


——Pre, — Retrospective imposition of sales . 


tax on wheat thresher discs, pumping sets 


is valid — Act is not ultra vires of Consti- 


tution. ~- Punj 65 (NOC) (FB) 


Special Marriage Act (43 of 1954). 


——S, 34 (4) — See Ibid, S. 3@ Delhi 148 


~—Ss. 39 and 34 (4) — Limitation Act (1963), 
S. 12 (2) — Decree of divorce 
Specia] Marriage Act — Copy of the judg- 
ment and of the decree applied for and ob- 
tained separately one after the-other 


Second copy application filed in appeal time 


— Time for obtaining decree copy was ex- 
cludable under S. 12 (2) — Fact that copy is 
given free of cost was not material. AIR 
1920: All 31, no longer good law in view of 
AIR 1928 PC 103, AIR 1982 NOC 281 (Delhi), 
Reversed 


Specific Relief Act (47 of 1963) 
——S, 38 — See Easements Act (1882), S. 33 


Kant 57 (NOC) 
- Stamp Act (2 of’ 1899) 
See under Stamp Duty. a 
- ae & 
STAMP DUTY PE 


—Stamp Act (2 of 1899) 


——5S, 57 — Reference under — Writ peti- 


_. tion filed without asking for reference 
~ under S. 57 — Petitioner still has remedy 
to ask for reference under S. 57 





under the. 


Delhi 148 _ 


Mad 89. 


~~ 
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State Financial Corporations Act (63 of 1951) 
——S. 32 (6) — Investigation under — 
scope of investigation is very limited 

Him Pra 43 


Statutes of Utkal University 
See under Education. 


Succession Act (39 of 1925) 


——S. 263 — Procedure — Application for 
revocation — Court finding probate granted 
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Tamil Nadu Debt Relief Act (13 of 1980) ` 


“See under Debt Laws. 


Tamil Nadu Occupants of Kudiyiruppu (Con- 
ferment of Ownership) Act (40 of 1971) 
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Abolition and Conversion into Ryotwari 


Act (37 of 1956) 


——S. 3 (e) — Notice under for appearance 
in suo motu enquiry for determining nature 
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—Orissa Land Reforms Act (16 of 1960) 
——S. 3 — See Ibid, 5. 37 (b) 
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Tenancy Laws — Orissa. Land Reforms Act 
(contd.) l : 
55, 37 (b), 37-B, 3 — Expression ‘family’ 
— Artificial definition given is within legis- 
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Arts. 245, 31-B, Sch. 9) Orissa 54 (FB) 

"D, 87~B — See Ibid, S. 37 (b) 

Orissa 54 (FB) 
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—-——-Ss. 10, 3 (4) (a) — Revision — Impugned 
order in favour of petitioner and interim in 
nature — Revision not maintainable 
l Mad 81 
—Tamil Nadu Agricultural Lands (Record of 
Tenancy Rights) Act (10 of 1969) 
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T Delhi 114 A 
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S, 18 Delhi 114 
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Punj 94 (FB). . 
KERALA 
1970 Ker LJ 61 — Over. 
Ker 58 B (FB). 
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Acts oł the Indian Parliament" 


ACTS OF 1982 


“THE APPROPRIATION (No. 2) ACT, 1982. 


(Act No. 19 of 1682) 
[11th May, 1982] 


„An Act to authorise payment and appropria- 
tion of certain sums from and out >f the 
Consolidated und of India for the services 
of the financial year. 1982-83. 


[Text of the Act Not Printed.] 





“THE PENSIONS (AMENDMENT) ACT 1982 
(Act No. 20 of 1982)t 

| 118th May, 1982] 

An Act further to amend the Pensions Act, 

1871. , 

Be it enacted by Parliament in the Thirty- 
‘third Year of the Republic of India æa fol- 
lows :— 

4. Short title. — This Act may be 2alled 
(AMENDMENT) AOT, 
1982. 

2. Amendment of section í. — Ir sec- 
‘tion 1 of the Pensions Act, 1871 (hereinafter 
referred to as the principal Act), fœ the 
words “it extends’? the words ‘In so far as it 


‘Yelates to Union pensions, it extends ro the 


whole of India and in so far as it relases to 


-Other pensions, it extends’’ shall be substitut- 


ede ‘ 


- {}] Received the assent of the President on 
18-5-1982, Act published in Gaz, of India 
19-5-1982, Part [I-S. 1, Ext. P. 1 (No. 16). 

For Statement of Objects and Reasoms, see. 
ers India, 18-€-1981 Part II — S. 2, Ext, 
. 440. 


a 


8.-Insertion of new section 12A,— After 
section 12 of the principal Act, the following 
section shall be inserted, namely :— 

“124. Nomination by pensioner to re. 
ceive Moneys outstanding on. account of 
pension. — Notwithstanding anything con. 
tained in section 12 or in any other law for 
the time being in force,— 

(a) any person to whom any pension men. 
tioned in section 11 is payable by the Govern. 
ment of India or out of the Consolidated 
Fund of India (such person being hereinafter 
referred to as the pensioner) may nominate 
any other person (hereinafter referred to as 
the nominee), in such manner and in such 
form as may be prescribed Ly the Central 
Government by rules, to receive after the 
death of the pensioner, all monsays payable to 
the pensioner on account of such pension at, 
before or after the date of such nomination: 
and which remain unpaid immediately before 
the death of the pensioner, and 
- (b) the nominee shall be entitled, on the 
death of the pensioner, to receive to the ex. 
clusion of all other persons, all such moneys 
which have so remained unpaid; 

Provided thai if the nominee predeceases 
the pensioner, the nomination shall, so far as 
it relates to the right conferred upon the said 


` nominee, become void and of no effect: 


Provided further that where provision hag 
been duly made in the nomination, in accord- 
ance with the rules made by the Central 
Government, conferring upon some other 
person the right to receive all such moneys 
which have so remained unpaid, in the even; 





(*) The Acts are not published in th= Journal under the direction of the Government of India 
and Government is not responsibbke for the accuracy of reproduction, 
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of the nominee predeceasging the pensioner, 
such right shall, upon the decease as aforesaid 
of the nominee, pass to such other person.”’. 


4%, Insertion of new sections 15 and 16.— 
After section 14 of the principal Act, the 
following sections shall be inserted, namely:— 

"45, Power of Gentral Government to 
make rules.— The Central Government may, 
by notification in the Official Gazette, make 
rules to provide for all or any of the follow. 
ing matters, namely :— 

(a) the manner and form in which any 
nomination may be made under section 12A 
‘and the manner and form in which such 
nomination may be cancelled or varied by 
another nomination: 

(b) the manner in which provision may be 
made, for the purposes of the second proviso 
to section 12A, in any sueh nomination for 
conferring on some person other than the 
nominee the right to receive moneys payable 
to the nominee if such nominee predeceases 
the pensioner. | 

46, Laying of rules. — SiN rule made 
by the Central Government under this Act 
and every rule made under section 14 by a 
Chief Controlling Revenue Authority with 
the consent of the Central Government, shall 
be laid, as soon as may be after it is made, 
before each House of Parliament, while it is 
in session, for a total period of thirty days 
which may be cemprised in one session or in 
two or more successive sessions, and if, be. 
fore the expiry of the session immediately 
following the session or the successive sessions 
-aforegaid, both Houses agree in making any 
‘modification in the rule or both Houses agree 
that the rule should not be made, the rule 
shall thereafter have effect only in such 
modified form or be of no effect, as the case 
_ may. be: so, however, that any such modifica. 
.tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that rule.”’, 

THE ARCHITECTS (AMENDMENT) ACT, 
1982 
(Act No. 21 of 1982)* - 
[18th May, 1982.] 

An Act to amend the Architects Act, 1972. 

Be it enacted by Parliament in the Thirty. 
third Year of the Republic of India as fol. 
lows :— 

4, Short title. — This Act may be called 
THE ARCHITECTS (AMENDMENT) ACT, 
1982. 

“(%) Received the assent of the President on 18-5- 

1982, Act published in Gaz, of [ndia, 19-5- 
1982 Part II-S, 1, Ext. p. 1 (No, 17), 

For Statement of Objects and Reasons, see 
sare India; 20-11-1980 Part II-S. 2, Ext. 
p. 


The Pharmacy (Amendment) Act, 1982 


A. 1. Ro 


2. Amendment of section 45. — In soc. 
tion 45 of the Architects Act, 1972,— 


(i) in sub-section (1), after the words ` ‘the 
Central Government, ”, the words ` ‘by noti- 
feation in the Official Gazette,” shall be in. 
serted ; 


(ii) after sub-section (2), the following: 
sub-section shall be inserted, namely :— ` 


(3) Every regulation made under thie 
section shall be laid, as soon as may be after 
it is made, before each House of Parliament, 
while it isin session, for a total period of 
thirty days which may be comprised in one 
session or in two or more successive sessions, 
and if, before the expiry of the session im. 
mediately following the session or the suc.. 
cessive sessions aforesaid, both Houses agree 
in making any modification in the regulatiom 
or both Houses agree that the regulation 
should not be made, the regulation shalk 
thereafter have éffect only in'such modifie® 
form or be of no effect, as the case may bes 
30, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything. previously done under 
that regulation.”. 


iP 


THE PHARMAOY (AMENDMENT) ACT.., 
1962 


(Act No, 22 of 1982)t 
[18th May, 1982] 


An Act further to amend the 
Act, 1948. 
Be it enacted by Parliament in the Thirty.. 
third Year of the Republic of India as fol. 
lows :— 


Pharmacy: 


4. Short title and commencement.—(1): 
This Act may be called THE PHARMACY: 
(AMENDMENT) ACT, 1982. 


(2) It shall be deemed to have come inte» 
force on the Ist day of September, 1981. 


2. Ametidment of Section 42.—In section. 
42 of the Pharmacy Act, 1948, in the second 
proviso to sub-section ), for the words ' ‘five- 
years’, the words “eight years” shall be 
substituted, 

(+) rare the assent of the President or, 
8-5.1982.° Act published in Gaz. of: 
india 19-5.1982 Part II-S. 1 Ext. P. | 
(No, 18). 
For Statement of Objects and Reasons, see- 
gr of India; 7-9-1981 Part ILS, 2, Ext.. 
P- A 
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THE AIR CORPORATIONS arenes 
ACT, 1982. 
(Act No. 24 ot 1982)* 
f ‘(21st May, 1982] 


An Act farther to emend the Air Corpora- 
tions Act, 1953, 


Be it enacted by Parliament in the Thirty. 
third Year of the Republic of India as 


follows : — 


' 4. Short title. — This Act may ba called 
THE ATR CORPORATIONS (AMENDMENT) 


ACT, 1982. 


2. Amendment of section 33, — In sec- 


tion 35 of the Air Corporations Act, 1953 


(hereinafter referred to as the principal 
Act);— 

‘(i) in clause (a), for the words 
forty lakhs’, the words ‘‘such amourt ag the 
Central Government may, from time to time, 
by order, fix in this behalf” shall be substi- 
tuted: | 


(ii) in clause (c), for the words 
ten lakhs’, the words 
Central Government may from time to time, 


a4 


“rupees 


by order, fix in this behalf”? shall be substi.. 


tuted. 


3. Amendment of section 44. — In gsc. 
tion 44 of the principal Act, in sub-section (3), 
for the words “‘two successive sessions, and if 
before the -expiry of the session in which it 
is s0 laid or the session immediately follow- 
ing,”, the words “two or more successive 
Sessions, and if, before the expiry of the 
- session immediately following the session or 
the successive sessions,’ shall be subsiituted. 


4, Amendment of section 45. — In sec. 
tion 45 of the principal Act, after sub-seo. 
tion (3), the following sub-section ghall be 
inserted, namely :— 


''(4) Every regulation made under this 
section shall be laid, as soon as may te after 
it is made, before each House of Parlament, 
while it is in session, for a total period of 
thirty days which may be comprised in one 
session or in two or more successive s3asions, 
and if, before the expiry of the session 
immediately following the session or the 
successive séssions aforesaid, both Houses 
agree in making any modification in the 
regulation or both Houses agree that the 
regulation should not be made, the regulation 
shall thereafter have effect only in such 
modified form or be of no effect, as tne case 
may be; so, however, that any such modifica- 

[*] Received the assent of the Pr President on 


215-82, Act published in Gaz. oZ India, 
22..§-82, Part II-S, 1, Ext., pl (No, 20). 


The Assam State Legislature (Delegation of Powers) Act, 19&2 


rupees 


“guch amount as the. 
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tion or annulment shall be without prejudice, 
to the validity. of anything previously done. 
under that REG OIANGDY 


e 


THE ASSAM STATE LEGISLATURE 
(DELEGATION OF POWERS) 
ACT, 1982, ` 


(Act No. 25 of 1982)t -* 


[21st May, 1982] 
An Act to confer on the President the power 
of the Legislature of the State of Assam 
‘to make laws.' 


Be it enacted by Parliament in the Thirty- 
third Year of the Republic of India as ToL 
lows :— 


4. Short title. — This Act may be called 
THE ASSAM STATE LEGISLATURE (DR. 
LEGATION OF POWERS) ACT, 1982." "' 


2. Definition. — In this Act, ‘“‘Proclama. 
tion” means the proclamation issued on the 
19th day of March, 1982 under Article 356 
of the Constitution, by the President, and. 
published with the notification of the Govern.. 
ment of India in the Ministry of Home 
Affairs, No. G.S.R. 256 (E) of the said date. 


3. Conferment on the President of tho. 
Power of the State Legislature to make 
laws. — (1) The power of the Legislature 
of the State of Assam to make laws, which ` 
hag been declared by the Proclamation to ba. 
exercisable by or under the authority, of 
i is hereby conferred on the Presi. 

ent 


(2) In the exercise of the said power, tie 
President may, from time to time, whether 
Parliament is or is not in session, enact; ag a 
President’s Act, a Bill containing such pro- 
visions as he considers necessary : , 


Provided that before enacting any gach 
Act, the President shall, whenever he con. 
siders if practicable to ‘do so, consul a 
Committee constituted for the purpose, con. 
sisting of thirty members of the House of the 
People nominated by the Speaker and fifteen 
members of the Council of States nominated 
by the Chairman. 


(3) Every Act enacted by the President 
under sub-section (2) shall, as sooa as may be 
after enaciment, be laid before each aie 
of Parliament. ou 


(4) Eicher House of Parliament may, by 
resolution passed within thirty days from the 


iS Ae cE te, SS Aa Se NNO 
- [H] Received the assent ef the President on 
21-5-1982, Act published in:Gaz. of India, 
22-5-1982, Part II-S, 1, Ext., p. 1 (No, 3). 
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date on which the Act has been laid before it 
under sub-section (3), which period may be 
comprised in one session or in two successive 
sessions, direct any modifications to be made 
in the Act and if the modifications are agreed 
to by the other House of Parliament. during 
the session in which the Act has been so laid 
before it or the session succeeding, such 
modifications shall be given effect to by the 
President by enacting an amending Act under 
gub.section (2) : 

Provided that nothing in this sub-section 
shall affect the validity of the Act or ol 
any action taken thereunder before it is so 
amended. -> 

THE PREVENTION OF CRUELTY TO 

ANIMALS (AMENDMENT) 
AOT, 1982. 
(Act No. 26 of 1982)* — 
[30th July, 1982] 
An Act to amend the Prevention of Cruelty 

to Animals Act, 1960. 

Be it enacted by Parliament in the Thirty 
third Year of the Republic of India as 
follows :— 

4, Short title. — This Act may be called 
THE PREVENTION OF CRUELTY TO ANI. 
MALS (AMENDMENT) ACT, 1982. 


9. Amendment of section 2. — In sec- 
tion 2 of the Prevention of Cruelty to Ani- 
mals Act, 1960 (hereinafter ‘referred to as 
the principal Act), for clause (b), the follow- 
ings clause shall be substituted, namely t — 

‘(b) ‘‘Board”’ means the Board established 
under section 4, and as reconstituted from 
time to time under section 5A,’. 


2. Substitution of new heading for 
heading of Chapter II. — In the principal 
Act, in Chapter IT, for the heading the follow- 
ing heading shall be substitued namely :— ` 


“ Awraral Waurars Boarp oF Lapra.”, 

&, Amendment of section 4..— In sec- 
tion 4 of the principal Act, in sub-section (1), 
for the words ‘‘Animal Welfare Board,” the 
words “Animal Welfare Board of India” 
shall be substituted. 

5; Amendment of sastion 3. — In sac. 
tion 5 of the principal Act, — 

(a) in sub-section (1),— 


(i) after clause (b), the following clauses 


shall be inserted, namely :— 


[*] Received the assent of the President on 
30-7-1982. Act published in Gaz. of India; 
30-7-1982, Part II-S, 1, Ext., p. 1 (No. 22), 

For Statement of Objects and Reasons, see Gaz, 

w Of India, 30-11-1981, Part II-S. 2, Ext., 
p. 789. 





The Prevention of Oruelty to Animals (Amdt.) Act, 1982 


A.L R. 


(ba) two persons to represent respectively 
the Ministries of the Central Government 
dealing with home affairs and education, to 
be appointed by the Central Government; 

‘(bb) one person to‘ represent the Indian 
Board for: Wild Life, to be appointed by the 
Central Government; 

(be) three persons who, in the opinion of 
the Central Government, are or have been 
actively engaged in animal welfare work and 
are well-known humanitarians, to be nomi- 
nated by the Central Government;”’; 

(ii) for clause (c), the following clause 
shall be substituted, namely :— 

““{c) one person to represent each of such 
two municipal corporations as in the opinion 
of the Central Government ought to be re- 
presented on the Board, to be elected by each 
of the said corporations in the prescribed 
manner;’’; . 

(b) in sub-section (2), for the word, bra- 
ckets and letter ‘clause (b),” the words, bra- 
ckets and letters “clause (b) or clause (ba) or 
clause (bb)” shall be substituted; 

(e) for sub-section (3); the following sub- 
section shall be substituted, namely :— 

(3) The Central Government shall nomi- 
nase one of the members of the Board to be 
its Chairman and another member of the 
Board to be its Vice-Chairman,”’. 


8. Insertion of new section 5.A — After 
section 5 of the principal Act. the following 
section shall be inserted, namely :— 


“5A. Reconstitution. of the Board. — 
(1: In order that the Chairman and other 
members of the Board hold office till the 
same date and that their terms of office come 
to an end on the same date, the Central Gov- 
ernment may, by notification in the Official 
Gazette, reconstitute, as soon as may be 
after the Prevention of Cruelty to Animals 
(Amendment) Act, 1982 comes into force, the 
Board. ` 


(2) The Board as reconstituted under sub- 
sestion (1) sball be reconstituted from time ` 
to time on the expiration of every third year 
from the date of its reconstitution under sub- 
section (1). 


. (3) There ghall be included amongst the 
members of the Board reconstituted under 
sub-section (1), all persons who immediately 
before the date on which such reconstitution 
is to take effect, are members of the Board 
but such persons shall hold office only for the 
unexpired portion of the term for which 
they would have held office if such reconsti- 
tution had not been made and the vacancies 
arising as a result of their ceasing to be 
members of the Board shall be filled ‘up as 
casual vacancies for the remaining period of 
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the term of the Board ag so econsti- 
tuted ; 

Provided that nine in this sub-section 
shall apply in relation to any person who 
ceases to be a member of the Board by virtue 
of the amendment made in sub-section (1) 
of Section 5 by sub-clause (ii) of Clause (a) 
of Section 5 of the Prevention of Cruelty to 
Animals (Amendment) Act, 1982.”. 

7. Substitution of new section for Sec. 
tion 6.—For Section 6 of the principal Act, 
the following section shall be sukstituted, 
namely oy s 

"6. Term of office and conditions of 
service of members of the Board.— (1) The 
term for which the Board may be <econsti. 
tuted under Section 5A shall be three years 
from the date of the reconstitution and the 
Chairman and other members of tha Board 
as so reconstituted shall hold office till the 
expiry of the term for whieh the Board hag 
been so reconstituted. 

(2) Notwithstanding anything conrained 1 in 
sub-section (1),— 

(a) the term of office of an ex officio mem. 
ber shall continue so long as he Folds the 
‘a by virtue of which he is such a mem- 

er; \ 

(b) the term of office of a member elected 
or ehosen under clause (e), clause (e), ey 
(f£), clause (g), clause (h) or claus (i) o 
Section 5 to represent any body ol he 
shall come fo an end as soon as he ceases to 
be a member of the body which elecied him 
or in respect of which he was chosen; 

(e) the term of office of a member appoint- 
ed, nominated, elected or chosen 30, fill a 
casual vacancy shall continue for the remain- 
der of the term of office of the member in 
whose place he is appointed. nominated, 
elected or chosen; 

(d) the Central Government may at any 
time, remove for reasons to be recorded in 
writing # member from office afte? giving 
him a reasonable opportunity of showing 
cause against the proposed removal and any 
vacancy caused by such removal. shall be 
treated as casual vacancy for the purpose of 
clause (c). 

(3) The members of the Board shall receive 
such allowances, if any, as the Board may, 
subject to the previous approval of tae Cen. 
tral Government, provide by regulations 
made in this behalf. 

(4) No act done or proceeding taken by 
the Board shall be questioned on the ground 
merely of the existence of any vacency in, 
er defect in the constitution of the Board 
and in particular, and without prejudice to 
the generality of the foregoing, during the 
period intervening between the expir~ of the 
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term for which the Board has been reconsti- 
tuted under Section 5A and its further re. 
constitution under that section, the ex officio 
members of the Board shall discharge all the 
powers and functions of the Board.. 

8. Amendment of Sastion 7, — In Sec- 
tion 7-of the principal Act, in sub-section (1), 
the words ‘‘one of its officers to be” shall be 
omitted. 


9. Amendment of Saction 9.— In Section 
9 of the principal Act, — 

(a) in clause (d), for the words ‘ ‘amelio- 
rating the condition of beasts of burden,” 
the words ‘amelioration of animals” shall. be 
substituted; 

(b) in clause (g ), for the words “the for. 
mation of pinjrapoles, sanctuaries and the 
like,” the words “the formation or establish. 
ment of pinjrapoles, rescue homes, animal 
shelters, sanctuaries and the like” shall be 
substituted. 


10. Amendment of Section 14. — In Sec. 
tion 11 of the principal Act, — 

(a) in sub-section (1), — 

(i) in clause (b), for the words ‘ P 
in any work or laboùr any animal which, 
by reason of any disease,” the words “em- 
ploys in any work or labour or for any pur- 
pose any animal which, by reason of its age 
or any disease” shall be substituted; 

(ii) in clause (e), for the words “any 
domestic or captive animal,” at both the 
places where they occur, the words ‘ ‘any 
animal” shall be substituted; ; 


(iii) in clause (h), for the words ‘‘any cap- 
tive animal,” the words “any animal” shall 
be substituted; 

(iv) for clause (1), the following clause 
shall be substituted, namely :— 

“(1) mutilates any animal or kills any 
animal (including stray dogs) by using the 
method. of strychnine injections in the heart 
or in any other unnecessarily cruel manner; 
or 
'(v) for clause (m), the following clause 
shall be substituted, namely: — 

(m) solely with a view to providing 
entertainment 

(i) confines or causes to be confined any 
animal (including tying of an animal ag a 
bait in a tiger or other sanctuary) so as to 
make if an object of prey for any other 
animal; or 

(ii) incites any animal to fight or bait any 
other animal; or”’ 

_ (vi) in clause (n), the words “'for the pur. 
poses of his business”, shall te omitted; 

(vii) for the portion beginning with the 
words ‘‘in the casa of a first offence’™..and 
ending with the words “or with both’, 
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occurring at the end, the following shall be 
substituted, namely :— 

‘in the case of a first offence, with fine 
which shall not be less than ten rupees but 
which may extend to fifty rupees, and in 
the case of a second or subsequent offence 
committed within three years of the previous 
offence, with fine which shall not be less 
than twenty-five rupees but which may extend 
to one hundred rupees or with imprisonment 
for a term which may extend to three 
months, or with both.”; 


{b} in sub-section (3), in clauge (b), for 
the words ‘‘by other methods with a mini- 
mum of suffering”, the words ‘‘by such other 
methods as may be prescribed” shall be 
substituted. 

11. Amendmout of section 42. — In 
section 12 of the principal Act, for the words 

“doom dev”, the words and brackets ‘doom 
dev or any other operation (including injec- 
tion of any substance) to improve lactation 
which is injurious to the health of the 
animal” shall be substituted. 

42. Amendment of section 43, — Tn 
section 13 of the principal Act, in sub-sec- 
tion (3), the words "in such manner as may 
be prescribed” shall be inserted at the end. 


. 43. Insertion of new section 45A.—Aftar 
section 15 of the princival Act, the following 
section shall be inserted, namely :— 

"15A. Sub-committaas, — (1) The Com. 
mittee may constitute as many sub-com- 
miittees as it thinks fit for exercising any 
power or discharging any duty of the Com. 
mittee or for inquiring into or reporting and 
advising on any måtter which the Committee 
may refer, 

(2) A sub-committee shall consist exclu- 
sively of the members of the Committee.”’. 

A%.-Amentment of saction 17. — In 
section 17 of the principal Act, after sub- 
section (1), the following sub-section shall be 
inserted, namely :— 

(1A) In particular, and without prejudice 
to the generality of the foregoing power, 
such rules may provide for the following 
matters, namely :— 

(a) the registration of persons or institu- 
tions carrying on experiments on animals; 

{b):the reports and other information 
which shall be forwarded to the. Committee 
by persons and institutions carrying on ex. 
periments on animals.” 

15, Amendment of section 33 — In 
section 32 of the principal, Act, in sub-.gec- 
tion (2), for the words “doom dev”, the 
words and figures “doom dev or any other 
operation of the natare referred to in gec- 
tion 12” shall be substituted. 
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-46. Amendmant of section 38, — In gec- 
tion 38 of the principal Act,— 
(a) in sub-section (2),— 
(i) in clause (a), the words “terms and” 
shall be omitted; 


(ii) after clause (a), the following clause 
shall be inserted, namely : 

(aa) the manner in which the persons to 
represent municipal corporations are to be 
elected under clause (e) of sub-section (1) of 
section 5;’"; 

(iii) after clause (e), the following clauses 
shall be inserted, namely :— 

““(ea) the other methods of destruction of 
stray dogs referred to in clause (b) of sub. 
section (3) of section 11; 

(eb) the methods by which any animal 
which cannot be removed without cruelty 
may be destroyed under sub-section (3) of 
section 13;”; 

(iv) after clause (j), the following clause 
shall be inserted, namely :— 


“(ja) the fees which may ba charged by 
the Committee constituted under section 15 
for the registration of persons or institutions 
Carrying on experimenis on animals or for 
any other purpose;’’: 

'b) sub-section (4) shall be omitted. 

17. Insertion of new sastion 384.—After 
section 38 of the principal Act, the following 
gection shall be inserted, namely.: — 


“38A. Rules and radalations to be laid 
balora Parliamant. — Every rule made by 
the Central Government or by the Committee 
constituted under section 15 and every regu. 
lation made by the Board shall be laid,- ag 
goon as may be after it is made, before each 
House of Parliament, while it is in session, 
for a total period of thirty days which may 
be comprised in one session or in two or 
more successive sessions, and if, before the 
expiry of the session immediately following 
ths session or the successive sessions afore- 
gaid, both Houses agree in making any modi. 
fication in tha rule or regulation, ag the case 
may be, or both Houses agree that the rule 
or regulation, as the -cease may be, should 
not be made, the rule or regulation shall 
thereafter have effect only in such modified 
form or be of no effect, as the case may be 
so, however, that any such modification or 
annulment shall be without prejudice to the 
validity of anything previously done under 
that rule or regulation. ”. 

18. Change of name of Animal Welfare 
Board not to affect any rights oz obliga. 
tions, atc. — The change of name of the 
Animal Welfare Board by section 4 shall not 
affect any rights and obligations of. that 
Board or render defective any legal proceed - 
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ings by or against it and any legal proceed. 
ings which might have been continted or 
sommenced by or against that Board by its 
former name may be continued or commenc. 
ad by or against it by its new name. ` 
THE PREVENTION OF BLACKMAR. 
KETING AND MAINTENANCE CF 
‘SUPPLIES OF ESSENTIAL OOM. 
‘MODITIES (AMENDMENT) ACT, 1982 


(Act No. 27 of 1932)* 
(5th August, 1982.] 
fn Act further to amend the Prevention of 
Blackmarketing and Maintenance of Sup. 
plies of Essential Commodities Act, 1980. 


Be it enacted by Parliament in the Thirty. 
third Year of the Republic of India a9 fol. 
flows :— 

1, Short title. — This Act may be called 
THE PREVENTION OF BLACKMARKBET. 
ANG AND MAINTENANCE OF SUP2LIES 
OF ESSENTIAL :;COMMODITIES (AMEND. 
MENT) ACT, 1982. 

2. Amendment of section 7. — In sectio® 
T of the Prevention of Blackmarketimg: and 
Maintenance of Supplies of Essential Oom- 
modities Act, 1980, in sub. section (1), — 


(a) for the words ‘appropriate Covern. 
ment”, the words, brackets and figures ‘‘the 
appropriate Government ‘or.an officer men- 
éioned in sub-section (2) of section 3, as the 
@ase may be,” shall be substituted; 

(b) after the words “that Government’, 
Ghe words ‘‘or officer” shall be insertec. 


THE EAR DRUMS AND EAR BOWES 
(AUTHORITY FOR USE FOR THERA. 
PEUTIC PURPOSES) ACT, 192 
(Act No. 28 of 1982) 

[7th August, 1932.] 
An Act to provide’ for the use of ears of de. 

Ceased persons for therapeutic purposes 

and for matters connected therewith. 

Be it enacted by Parliamant in the Thirty- 
third Year of the Republic of India as fol. 
dows : ~ 

1. Short title, extent and commence. 
ment. — (1) This Act may be called THE 


(*) Received the assent of the President on 


5-8-1982, Act published in Gaz. f India; 
6-8-1982 Part II-S. 1, Ext. p. 1 (Nc, 28). 
For Statement of Objects and Reasons, see 
feet India, 23-2.1982 Part II-S, 2, Ext, 

p. 44, 

(¢t) Received the assent of the. President on 
7-8-1982, Act published in Gaz. o India, 
9-8-1982 Part IL-S, 1, Ext, p. 1 (No. 24). 

- For Statement of Objects and Reasons, see 
Gaz. 3 India, 1-8-1980 Part a 2, Ext, 
p. í i 
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to them in the Indian Succession Act, ` 
and degrees of relationship shell be computed 
in the manner laid down in that Act; 
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EAR DRUMS AND EAR BONES (AUTH. 
ORITY FOR USE FOR THERAPEUTIO 
PURPOSES) ACT, 1982. . 


(2) It extends to the whole of the Union 
torri oiy of Delhi. 


- (3) It shall come into force on such date 
as the Administrator may, by notification in 
the Official Gazette, appoint. =.‘ - * | 


_ 2, Definitions: —-Tn this Act, unless the 
context other wise requiras,— 

(a) ‘Administrator’ means the Aaa: 
trator of jhe Union territory of Delhi - ap. 
pointed by the President’ undar- ape 239 
of the Constitution; 

(b) oar” includes ear drums and ‘eat 
bones} 

(e) “near relative’, in eaten to a de. 
ceased person, means any person related to 
him ag spouse, parent, son, daughter, brother 
or sister and- includes any other person who 
is related to him—' | e A 

(i) by. lineal consanguinity: within threas 
degrees or by collateral sousenelaity with. 
1n six degrees; or 

(ii) by marriage with any of the relatives 
aforesaid... 


Explanation. — The expregsion ‘lineal con. 
sanguinity” and ‘‘collateral consanguinity” 
shall have the meanings respectively assigned 
1925, 


(d) ‘prescribed’? means Pe by 
rules made under this Act; 

(e) ‘registered medical practitioner” maans 
a medical practitioner who possesses any re. 
cognised medical qualification as defined: in 


clause (h) of section 2 of the Indian Medical 


Council Act, 1956, and who is enrolled on a 
State Medical Register as defined in clause 


'(k) of that section. 


3. Authority for removal of ears of-de. 


'caased parsons. — If any pezson had, either 


in writing or orally. inthe presence of twe 
or more witnesses (at least one of whom is 


_& neat relative of such person) unequivocally 
‘authorised, at any time before his death, the 
“use of his ears, after his death, for thera. 


peutic purposes (such person being hereafter 
in this sub-section referred to as the donor), 


‘the person lawfully in possession of the dead 
body of the donor shall, unless he has any 


reaso’ to believe that the denor had subse- 


‘quently revoked the authorisation aforesaid, 
‘grant to a registered medical practitioner, all 


reasonable facilities for the removal, for 
therapeutic purposes, of the ears from the 
dead body of the donor. 


(2) Where no such authorisation ag is re. 


‘ferred to in sub-section (I). was made ‘by’ any 
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person before his death but: no objection was 
also expressed by, such person to his ears 
being used after his death for therapeutic 
purposes, the person lawfully in possession 
of the dead body of such person may, unless 
he hag reason to believe that any near rela- 
tive of the deceased person has objection to 
the deceased person’s ears being used for 
therapeutic purposes, authorise the removal 
of the ears of the deceased person for their 
use for therapeutic purposes. 

(3) The authority given under sub-section 
(1)'or, as the caze may be, under sub-section 
(2), shall be sufficient warrant for the removal, 
for therapeutic purposes, of the ears from 
the body of the deceased person; but 
no such removal shall be made by any person 
other than a registered medical. practitioner, 
who had satisfied himself, before such re. 
moval, by a personal examination of the body 
{rom which ears are to be removed, that life 
is extinct in such body. 


4. Bemoval of ears not to be auth. 
orised in certain cases. — (1) No facilities 
shall be granted under sub-section (1) of sec- 
tion 3 and no authority shall be given under 
sub-section (2) of that section for the re- 
moval of ears from the body of a deceased 
person, if the person required to grant such 
facilities. or empowered to give such auth. 
ority, has reason to believe that an inquest 
may be required to be heldin relation to 
such body in pursuance of the provisions of 
any law for the time being in force. 


(2) No authority for the removal of ears 
from the body of a deceased person shall be 
given by @ person to whom such body hag 
been entrusted solely for the purpose of in- 
ternment, cremation or other disposal. 


5. Authority for removal of ears in 
case of unclaimed bodies in hospital or 
prison.—(1) In the case of a dead body lying 
in a hospital or prison and not claimed by any 
of the near relatives of the deceased person 
within sixteen hours from the time of the 
death of the concerned person, the authority 
for the removal of the ears from the 
dead body which so remains unclaimed 
may be given, in the prescribed form, by the 
‘person in charge, for the time being of the 
management or contro] of the hospital or 
‘prison or by an employee of such hospital or 
prison, authorised in this behalf by ‘the per. 
son in charge of the eae or control 
thereof. 

(2) No authority shall be given under gub- 
section (1) if the person empowered to give 
such authority has reason to believe that any 
near relative of the deceased is likely to 
claim the dead body even though such near 
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relative has not come forward to claim the- 
body of the deceased within the time specified 
in sub-section (1). 


Hzvlanation.—For the purposes of this 
section, ‘hospital’ includes a nursing home, 
medical or taaching institution for therapeutic: 
purposes or other like institution. 


G. Authovity for removal of ears from 
bodies sent for,;post-mortem examination 
for medico.legal or pathological purposes. 
— Where tha body of a person has been sent. 
for post-mortem examination ~ 

(a) for medico-legal purposes by reason of _ 
the death of such person having been caused 
by accident or any other unnatural cause; or 

(b) for pashological purposes, 
the person competent under this Act to give- 
authority for the removal of the ears from. 
such dead body may, if he has reason to believe 
that the ears will not be required for the pur. 
pose for which such body hag been sent for post- 
mortem examination, authorise the removals 
for therapeutic purposes of the ears of such. 
deceased person provided that he is satisfed:. 
that the deceased person had not expressed, 
before his death, any objection to his ears 
being used for therapeutic purposes after his. 
death or, where he had granted an authority 
for the use of his ears for therapeutic pur- 
poses after his death, such authority had not. 
been revoked by him before his death. 


7. Preservation of ears removed from 
dead bodies. — After the removal of the ears» 
f-om the body of the deceased person, the 
registered medical practitioner shall take 
such steps for the preservation of the ears so- 
ramoved as may be prescribed. 

8. Savings. —(1) Nothing in the foregoing: 
provisions of this Act shall be construed as~ 
rendering unlawful any dealing with the body - 
or with any part of the body ‘of a deceased 
person if such dealing would have been lawful 


if this Act had not been passed. 


(2) Neither the grant of any facility or- 
authority for the removal of ears from the 
body of a deceased person in accordance with 
tae provisions of this Act nor the removal of 
ears from the body of a deceased person ins 
pursuance of such authority shall be deemed 
to be an offence punishable under section 297” 
of the Indian Penal Code. 


9. Protection of action ‘taken in good 
faith.—No suit, prosecution or other legal 
proceedings shall lie against any person fer 
anything which is in good faith done or 
intended to be done under this Act. 


40. Power to make rules, — (1) The Ad. 


‘ ministrator may, by notification in the Official 


Gazette, make rules for carrying out the pro-. 
visions of this Act. 


A.I Re i 
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- (2) In particular, and without prejadice to 
the generality of the foregoing powsr, such 
rules may provide for all or any of the 
following matters, namely :— 

- (a) the form in which removal of eurs from 
unclaimed bodies may be authorised, ag re. 
' quired by section 5; 

(b) the preservation of removed ars, as 
required by section 7; 

(e) the publicity which may be given to the 
provisions and objects of this Act; 

(d) any other matter which is required to 
be or may be prescribed. 


(3) Every rule made under this Ast shall 
be laid, ag soon as may be after it 3 made, 
before each House of Parliament, while it is 
ig session, for a total period of thir-y days 
which may be comprised in one session or in 
two or more successive sessions, and if before 
the expiry of the session immediately follow. 
ing the session or the successive sessions 
aforesaid, both Houses agree in mak ng any 
modification i in the rule or both Houses agree 
that the rule should not be made, he rule 
shall thereafter. have effect only n such 
modified form or be of no effect, as the case 
may be; so, however, that any such modifica. 
tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that rule. . 
THE EYES. (AUTHORITY FOR US2 FOR 

THERAPEUTIC PURPOSES) ACT, 1982 

(Act No. 29 of 1982)* 
[7th August, 1382.] 
An Act to provide for the use of syəs of 
deceased persons for therapeutic parposes 
and for matters connected therewith. 

Be it enacted by Parliament in the Thirty- 
third Year of the Republic of Inia as 
follows :— 

1. Short title, extent and commence. 
ment. — (1) This Act may be called THE 
HYES (AUTHORITY FOR USE FOR 
THERAPEUTIC PURPOSES) ACT, 1£82. 

(2) It extends to the whole of the Union 
territory of Delhi. 

(3) It shall come into force on such date as 
the Administrator may, by notification in the 
Official Gazette, appoint. 

2. Definitions, — In this Act, unless the 
context otherwise requires, — 


(a)- “Administrator”? means the £dmin- 


[*] Received the assent of the President on 
7-8-1982, Act published in Gez. of 
ne 9-8-1982, Part II-S. 1l, Ext, P.1 


For Statement of Objects and Reasoas, see 
H India; 1-12-1980. Part II-S. 2, Ext., 
F 
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istrator of the Union territory of Delhi ap.. 
pointed by the President under Article 239» 
of the Constitution ; 


(b) “near relative’, in ralation toa de-- 
ceased person, means any parson related te. 
him as spouse, parent, son, daughter, brother 
or sister and includes any other person who. 
is related to him — 

(i) by lineal consanguinity within three. 
degrees or by collateral consanguinity within. 
gix degrees ; or 

(ii) by marriage with any of the relatives: 
aforesaid. 


Evplanation,— The expressions “lineal con. 
sanguinisy’ and ‘‘collateral consanguinity?” 
shall have the meanings respectively assigned 
to them in the Indian Succession Act, 1925,. 
and degrees of relationship shall be computed. 
in the manner laid down in that Act ; 

(e) “prescribed” means prescribed by rules: 
made under this Act ; 

(d) “registered medical practitioner (oph. 
thalmic)’’ means a medical practitioner whe- 
possesses any recognised medical qualification: 
as defined in clause (h).of section 2 of the: 
Indian Medical Council Act, 1956, and posses. 
ses a post-graduate qualification in Ophthal. 
mology or a certificate showing that he had 
received training in enucleation procedure im 
the Ophthalmic Department of a hospital or 
teaching institution for therapeutic: purposes: 
approved by the Administrator in this behalf 
and who is enrolled onia State Medical Regis. 
ter as defined in clause (k) of the said section. 


8. Authority for removal of eyes of” 
deceased persons. — (1) If any person’ had, 
either in writing or orally, in the presence- 
of two or more witnesses (at least one of 
whom is a near relative of such person) un. 
equivocally authorised, at any time before- 
his death, the use of his eyes, after his death,, 
for therapeutic purposes (such person being- 
hereafter in this sub-section referred to as- 
the donor), the person lawfully in possessiom 
of the dead body of the donor shall, unless: 
he has any reagon to believe that the donor- 
had subsequently revoked. the authorisation, 
aforesaid, grant to a registered medical prac. 
titioner (ophthalmic) all reasonable facilities: 
for the removal, for therapeutic purposes, of 
the eyes from the dead body of the donor. 

(2) Where no such authorisation as is re-. 
ferred to in sub-section (1) was made by any- 
person before his death but no objection was 
also expressed by such person to his eyes- 


-being used after his death for therapeutic: 
‘purposes, the person lawfully in possession of- 


the body of the deceased person may, unless 

he has ‘reagon to believe that any near rela. 

tive of the deceased person has objection tc 
° 
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the deceased person’s eyes being used for 
therapeutic purposes, authorise the removal 
.of the eyes of the deceased person for their 
‘use for therapeutic purposes. 


(3) The authority given under sub-sec- 
tion (1) or, as the case may be, under sub-sec. 
‘tion (2), shall be sufficient warrant for the 
Temoyal, for therapeutic purposes, of the eyes 
from the body of the deceased person ; but 
no such removal shall be made by any person 
‘other than a registered medical practitioner 
(ophthalmic) who had satisfied himself, before 
such removal, by a personal examination of 
the body from which eyes are to ba removed, 
that life is extinct in such body. 


%. Removal of eyes not to be auth. 
orised in certain cases, — (1) No facilities 
shall be granted under sub-section (1) of sec- 
‘tion 3 and no authority shall be given under 
gub.section (2) of that section for the removal 
of eyes from the body of a deceased person 
if the person required to grant stich faci- 
ilities, or empowered to give such authority, 
has reason to believe that an inquest may be 
required to be held in relation to such body 
in pursuance of the provisions of any law for 
the time being in force. 


(2) No authority for the removal of eyes 
from the body of a deceased person shall be 
given by a person to whom such body has 
been entrusted solely for the purpose of 
internment, cremation or other disposal. 


5. Authority for ramoval of eyes in 
case of unclaimed bodies in hospital or 
prison. — (1) In the case of a dead body 
lying in a hospital or prison and not claimed 
by any of the near relatives of the deceased 
person, the authority for the removal of the 
eyes from the dead body which so remains 
unclaimed may be given, subject to the pro. 
visions of sub-section (2), in the prescribed 
form, by the person in charge, for the time 
being, of the management or control of the 
hospital or prison or by an employee of such 
hospital or prison, authorised in this behalf 
by the person in charge of the management 
or control thereof. 


(2) The authority referred to in sub. 
‘section (1) shall not be given except after 
the expiry of— 

(i) half an hour from the ie of the death 
of the concerned person, in cases where’ no 
‘facility for cold storage of the dead body is 
‘available in the hospital or prison; or 

(ii) two hours from the time of the death 
‘of the concerned person, in Gases where faci. 
‘lity for cold storage of the dead body is 
-available in the -hospital or prison. 

-. (3) No authority shall be given under sub. 
-vgection (1) if the: person empowered to give 
® 
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guca authority has reason to believe that any 
near relative of the deceased: is likely to 
claim the dead body even though such near 
relative has not come forward to claim the 
body of the deceased within the time speci- 
fied in clause (i) or, a3 the case may be, 
clause (ii) of sub. section (2). 


Hanlanation. — For the purposes of this 
section “hospital” includes a nursjng home, 
moiical or teaching institution for therapeu. 
tic purpoges or other like institution. 


6. Authority for removal of ayes from 
bodies sent for post-mortem examination 
for medice-legal oe pathological pue- 
poses. — Where the body of a person has 
bean sent for post-mortem examination - 

(a) for medico-legal purposes by reason of 
the death of such person having been caused 
by accident or any other unnatural cause; or 

(b) for pathological purposes. 
tha person competent under this Act to give 
authority for the removal of the eyes from 
such dead body may, if he has reason to be- 
lieve that the eyes will not be required for 
the purpose for which such body has been 
sent for post-mortem examination, authorise 
the removal for therapeutic purposes, of the 
eyes of such deceased person provided that 
he is satisfied that the deceased person had 
not expressed, before hig death, any objection 
to his eyes being used for therapeutic pur. 
poses ‘after: his death or, where he. had 
granted an authority for the use of: his eyes 
for therapeutic purposes after hig death, such 
authority had not been revoked by him 
before his death. 


la Prasarvation o? ayes removed from 
dead bodies.— After the removal of the eyes 
from the body of the deceased person, the 
registered medical practitioner (ophthalmic) 
shall take such steps for the preservation of 
the eyes so removed as may be prescribed. 


8. Savings. — (1) Nothing in the fore. 
going provisions of this Act’ shall be con. 
girued as rendering unlawful any dealing 
with the body or with any part‘of the body of 
a deceased person if such dealing would have 
been lawful if this Act had not been passed. 


(2) Neither the grant of any facility or 
authority for the removal of eyes from the 


/body of a deceased person in accordance with 


the provisions of this Act nor the removal .of 
syes from the body of a deceused person in 


‘pursuance of such authority shall be deemed 


to be an offence punishable under section 297 
of the Indian Penal Code, 


9. Protection of action taken in good 


faith. — No suit, prosecution or other legal 


proceeding shall lie against any person for 
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anything which is in good faith done or in- 
tended to be done under this Act. 

` 10. Cessation of oparation of Bombay 
Aot 33 of 1957. ~(1) On the commencement 
of this Act, the Bombay Corneal Graftina Act, 
1957, as in force in the Union territory of 
Delhi, shall cease to be in force in the ames 
territory of Delhi: 


Provided that such cesser shall not affect 
the previous operation of the enactment afore- 
said and anything done or any action taken 
{including any authority granted, any direc. 
tion or notice issued) under any provision of 
auch enactment shall, in so far as.it & not 
inconsistent with the provisions of this Act, 
‘continue to be in force unless and until cuper- 
seded by anything done or any ad3tion taken 
ander this Act. 


(2) Any reference, in the enactment so 
ceasing to ba in force, to any officer, suth- 
ority or person entrusted with any functions 
thereunder, shall ba construed, where eces- 
sary, ag a reference to the corresponding 


officer, authority or person functioning ander 
this Act. 


14, Powar to make rules.—(1) The Ad. 
ministrator may, by notification in the Oficial 
Gazette, make rules for carrying ou the 
provisions of this Act. 


(2) In particular and without prejudiae to 
the generality of the foregoing power such 
rules may provide for all or any ct the 
following matters, namely : 

(a) the form in which removal of eyes 
from unclaimed bodies may be authorised, as 
maquired by section 5; 

(b) the preservation of removed eyes, as 
requirsd by section 7; 

(e) the publicity which may be given to 
the provisions and objects of this Act:- 

(d) any other matter which is required to 
be or may be prescribed, 


(3) Every rule made under this Act shall 
be laid, as soon ag may be after it is made, 
before each House of Parliament, while it is 
in session, for a total period of thirty days 
which may be comprised in one session or in 
wo of more successive sessions, ard if, 
‘before tha expiry of, the session immediately 
following the session or the successive 
sessions aforesaid, both Houses. agree in 
making any modification in the rule or both 
Houses agree that the rule should nct he 
made, the rule shall thereafter have sect 
only in such modified form or.be of no effect, 
ag the case may be;- so, however, that any 
guch modification or annulment shal be 
without prejulice to the validity of anyshing 

previously done under that rule, 


foo munene i 
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‘THE MONOPOLIES AND RESTRICTIVE 
TRADE PRACTICES (AMENDMENT) 
ACT, 1982 
(Act No. 30 of 1982.)* 

[7th August, 1982.] 


An Act further to amend the Monopolies and 
_ Restrictive Trade Practices Act, 1969. 


.. Be it enacted by Parliament in the Thirty- 
third Year of the Republic of India as fol. 
lows :— 


4. Short title and commencement. — (1) 
This Act may be called THE MONOPOLIES 
AND RESTRICTIVE TRADE PRACTICES 
(AMENDMENT) ACT, 1982. 


- (2) It shall come into force on such date ag 
the Central Government may, by notification 
in the Official Gazette, appoint. 


9. Amendment of section 2.—In section 2 
of the Monopolies and Restrictive Trade 
Practices Act, 1969 (hereinafter referred to 
as the principal Act), — 

(a) in clause (d) — 

(i) for | the portion beginning with the 
words * “dominant undertaking” means’ and 
ending with the words ' tendered in India or 
any substantial part thereof;”, the following 
shall be substituted, namely: 

“dominant undertaking” means — 
(i) an undertaking which has all the follow- 


‘ing three features, that is to say, — 


(ai) it is an undertaking within aie nir: 
view of the Industries Act; - 

(bi) it has a licensed capacity for the pro. 
duction of goods of any description, and 

(ci) its licensed capacity for the production 
of such goods or the aggregate of its licensed 


capacity and of the licensed capacity of mter- 


connected undertakings for the production of 
such goods is not less than one-fourth of the 
total installed capacity in India for the pro- 


duction of such goods: or, ° 


(ii) an undertaking which bas sll the fol- 
lowing three features, that ig to say,— 

(aii) it is an undertaking within the pur- 
view of tha Industries Act; 

(bii) it, by itself or along with inter. 
connected undertakings produces, supplies, 


‘distributés-or otherwise controls not less than 


one-fourth of the total goods of any descrip. 
tion that are produced, supplied or distribui. 


‘ed in India or any substantial part thereof; 


and. 

(cii) it has no licensed capacity foe the 
production of such goods; or 

[*] Received the assent of ths President‘ on 


7-8-1982 Act published in Gaz of India, 
' 9.8 1932, Part 11-S. 1, Ext. P, 1 (No. 26). 


i. For Statement of Objects and Reasons, see 
3 Gaz. of. India; 27-4. 1982, Part IL-S, i2 Ezt, 
P. 308. 
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(iii) an undertaking which has both the 
following features, that is to say,— 
(aiii) at is not an undertaking within the 
. purview of the Industries Act: and 
(biii) it, by itself or along with inter. 
connected undertaking produces, supplies, dis. 
tributes or otherwise controls not less than 
one-fourth of the total goods of any descrip. 
tion that are produced, supplied or distribut- 
ed in India or any substantial part thereof; or 


(iv) an undertaking which provides or 
otherwise controls not less than one-fourth of 
any services that are rendered in India or 
any substantial part thereof;”; 

(ii) in the proviso, for the words “this 
clause’, the words, brackets and figures ‘‘sub- 
clauses (ii) and (iii) of this clause” shall be 
substituted; 

(iii) in Explanation I, for the words ‘‘not 
less than one-third of” the words “the licens- 
ed capacity of inter-connected undertakings 
for the production of any goods is not less 
than one.fourth of the installed capacity for 
the production of such goods or not less than 
one-fourth of” shall be substituted, and for 
the words “‘any service”, the words ‘any 
service, as the case may be”, shall be sub- 
stituted; 

(iv) for Haplanation ITI, the following 
Explanation shall be substituted, namely :— 

“Haplanation III. — The question as to 
whether any undertaking, either by itself or 
along with inter-connected undertakings, pro- 
duces, supplies, distributes or controls one. 
fourth of any goods or provides or controls 
one-fourth of any services may be determined 
aceording to any of the following criteria, 
namely, value, cost, price, quantity or capa. 
city of the goods or services.”’; 

(v) in Beplanation IV, for the words ‘In 
determining”, the words, brackets and figures 
"In determining with reference to the fea. 
_tures specified in sub-clause (ii), (iii) or (iv), 
as the case may be,” shall be substituted; 

(b) after clause (e), the following clause 
shall be inserted, namely.:— 

‘(ee) ‘goods of any description” in relation 
to an undertaking within the purview of the 
Industries Act, means any article which falls 
under an item in the First Schedule to that 
Act;’ 

(e) after clause (f), the following clauses 
shall be inserted, namely :— 

‘(ff) ‘Industries Act” means the Industries 
(Development and Regulation) Act, 1951, 
and includes any rules, notifications or orderg 
thereunder; 

(fff) ‘installed capacity”? means installed 
capacity as recognised under the Industries 
Act or any returns thereunder,’; 

e 
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_(d) after clause (g), the following claus 
shall be inserted, namely :— 

‘(gg) “licensed capacity”, in relation to 
goods of any description and with respect to- 
an undertaking within the purview of the 
Industries Act, means the licensed or produc- 
tive capacity of such undertaking in relation. 
to such goods, in accordance with the certi- 
ficate of registration, licence, letter of intent. 
or permission granted to it under the Indus- 
tries Act and includes any increase in such - 
capacity as may be approved by Government» 
under that Act;’; 

(e) after clause (1), the following clause 
shall be inserted. namely : - 

(11) “produce” ineludes manufacture and. 
all its grammatical variations and cognate- 
expressions ghall be construed accordingly;’;. 

(i) after clause (v), the following clause- 
shall be inserted, namely :— 

‘(vv) undertaking within the purview of 
the Industries Act” means an undertaking: 
pertaining to a scheduled industry as defined 
in that Act;’. 


3. Amendment of section 21. — In sec.. 
tion 21 of the principal Act, — ; 

(a) in sub-section (2), for the Explanation, 
the following Explanation shall be substi-. 
tuted, namely :— 


 Hanlanation. — For the purposes of this~ 
section, an undertaking shall be deemed to» 
expand substantially in any manner if, as a. 
result of such expansion, ~- 

(a) in the case of an undertaking withir- 
the purview of the Industries Act and having 
a licensed capacity for the production of 
goods. of any description, there would be am» 
increase of such licensed capacity by not less: 
than twenty.five per cent. thereof; 

(b) in the case of an undertaking to which 
clause (b) of section 20 applies but to which- 


clause (a) of this Explanation does not apply, 


the production, marketing, supply, distribu- 
tion or control of any goods or the provision» 
of any services would increase by not less: 
than twenty-five per cent. of the goods pro- 
duced, marketed, supplied, distributed or 
controlled or services provided, by it imme-. 
diately before such expansion; 

(c) in the cage of any other undertaking, — 

(i) it would have additional assets of a.” 
value of not less than twenty-five per cent. ` 
of the value of its assets immediately before. 
such expansion; or 

(ii) the production, marketing, supply,. 
distribution or control of any goods or the. 
provision of any services wonld increase by 
not less than twenty-five per cent. of the goods. 
produced, marketed, supplied, distributed or: 


controlled, or services provided, by it ime- 


mediately before such expansion. ”; 


1933 


(b) for sub-section (4), the following sub. 
Section shall be substituted, namely :— . 


‘(4) Nothing in this section shall aply to 
:any undertaking in so far as the expansion 
is effected by the replacement, renovat on or 
modernisation’ of the whole or any part of 
ithe machinery or other equipment cf the 
undertaking or by the installation ci any 
tbalancing equipment. 

Exptanateon. ~ For the purposes- f this 
‘gub-seotion ‘balancing equipment” mesas any 
-aquipment or device needed for removing 
<any production bottleneck, and includas the 
installation of any equipment or devisein the 
tool room, ancillary services or inspection 
‘department where such installation aaa a 
bearing on the quantum and quality of pro. 
«duction to be achieved.’. 


4. Amendment of section 22. — In BEC. 
tion 23 of the principal Act, in sub-secticn (1), 
‘for the words, brackets, letter and fgures 

*‘to which clause (a) of section 20 aprlies’’, 
‘the words ‘to which this Part applies’ shall 
be substituted. 


5, Insertion of new section 22A.—After 
-gection 22 of the principal Act, the following 
-section shall be inserted, namely : = 


‘224. Power to exempt 
Government may, by notification in the off- 
-cial Gazette, direct that subject to such terms 
and conditions as may be specified in the 
notification-all or any of the provisions cf gec- 
‘sion 21 or section 22 shall not apply tc any 
proposal — 


(a) in respect of an industry or service 


‘Specified in the notification :. 

‘. Provided that no industry or. service shall 
be so specified unless the Central Goverrment 
ais satished having regard to all relevant fac. 
- ‘tors that it is-of high national priority; - 

(b) for the increase in the productien of 
any goods or the provision of any services 
which are meant exclusively for export out- 
-gide India; or 

(e) which relates to an undertaking agtab-. 
lished or proposed to be established in @ free 
‘trade zone, 


| Eaplanation. —In this pub. section, ‘tree 
trade zone” has the same meaning as in 
-glause (i) of the Explanation to section 10A 
of the Income-tax Act, 1961. 


(2) Every notification issied under gub- 
section (1) shall have effect for such pariod 
‘not exceeding five years at a time as mèy be 
-specified in the notification. 


(3) Every notification issued under sub. 
-section (1) shall be laid as soon as may be 
:after it is issued, before each House of Parlia- 
ment, while it is in session, for a total pariod 
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of thirty days which may be comprised in. 
One session or in two or more successive ses- 
sions. and if, before ths expiry of the session 
immediately following the session or the 
successive sessions aforesaid, ‘both Houses 
agres in making any modification in the noti- 
fication or both Houses agree that the notif- 
cation should not be made, the notification 
shall thereafter have effect only in such 
modified form or be of no effect, as the case 
may be, so, however, that any such modifica- 
tion or annulment shall be without prejudice 
to the validity of anything previously done 
under that notification.’. 


THE ESTATE DUTY (AMENDMENT) 
ACT, 1982 


(ACT No. 31 of 1982)* 
, [10th August, 1982.] 


An Act further to amend the Estate Duty 
‘Act, 1953. 


Ba it enacted by Parliament in the Thirty. 
third Year of the Republic of India as fol- 
lows; — 


1. Short title — This Act may be called 
THE ESTATE DUTY (AMENDMENT) ACT, 
1982. 


2. Amendment of Section 54. — In Sec- 
tion 5A of the Estate. Duty Act, 1953 (here- 
inafter refarred to as the principal Act), after 
sub-section (2A), the following. sub-section 
shall be inserted, namely: - 


“(2B) The amendments made to this Act 
by Sections.3 to6 of the Estate Duty (Am- 
endment) Act, 1982, shall apply, and sball 
be deemed to have applied, on and from the 
lst day of March, 1981, to estate duty in 
respect of agricultural lands situate in the 
territories comprised in— 


(a) the States of Bihar, Gujarat, Haryana, 
Himachal Pradesh, Madhya Pradesh, Maha. 
raghtra, Orissa and Tamil } Nadu; and 

(b) any other States which the Central 
Government may, by notification in the Off. 
cial Gazetie, specify -in this behalf after 
resolutions have been passed by the Legisla- 
tures of those States adopting the proposals 
with respect to such amendments or the said 
amendments, as the case may be, under 
clause (1) of article 252 of the Constitution.”’. 


- 3. Insertion of new Saction 165.—<After 
Section 16 of the principal Act and before the 
heading “.special provisions relating to trans- 
fers to companies,” the following section shall 

[*] Received the assent of the President on 


10-8-1982 Act published in:Gaz of India, 
11-8-1982, Part II-S. 1, Ext., P, 1 (No, 1). 
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be inserted and shall’be deemed to have been 
inserted with effect from the ist day of 
Mareh, 1981, namely:— 


“16A. Interest of the deceased in build. 


ing allotted or leased to him by a co.ope- 


rative society, — Where at the time of his 
death, the deceased was # member of & co- 
operative society, being a co-operative hous. 
ing society, and a building or part thereof 
allowed or leased to him under a house 
building scheme of the society, continued to 
remain allotted or leased to him at the time 


of his death, he shall notwithstanding any.. 


thing contained in this Act or any other law 
for the time being in force, be deemed to be 
the owner of such building or part at the 
time of his death and such building or part 
shall be deemed to pass on his death and, 
in determining the value of such building or 
part, the value of any outstanding instal- 
ments of the amount payable under such 
scheme by the deceased at the time of hig 
death to the society towards the cost of such 
building or part and the land appurtenant 
thereto shall, whether the amount so payable 
is described as such or in any other manner 
in such scheme, be allowed as a debt owed 
by him in relation to such building or part. 


Explanation. — For the purposes of this 
section and Section 33, “co-operative society” 
means & Co-Operative society registered under 
the Co-operative Societies Act, 1912 or under 
any other law for the time being in force 
in any State for the registration of co.ope- 
rative societies. ”. 


ž. Amesdment of Section 33. — In Sac. 
tion 33 of the principal Act, in sub-section (1), 
after clause (n), the following clause shall 
be inserted and shall be deemed to have 
been inserted with effect from the Ist day of 
March, 1981, namely:-— 

“(nn) any deposits with a co-operative 
society, being a co-operative housing society, 
made by the deceased who was a member 
of the society to whom a building or part 
thereof was allotted or leased under a house 
building scheme of the society, where such 
deposits had been made under such scheme;”’. 


5. Amendment of : Section 36. — In Sec. 
tion 36 of the principal Act, after sub-sec. 
tion (2), the following sub-section shall be 
inserted and shall be deemed to have been 
inserted with effect from the 1st day of 
March, 1981, namely:— 


(3) Notwithstanding anything contained 
in sub-section (1) or sub-section (2), the 
principal value of one residential house or 
part thereof belonging to the deceased (which 


The Estate Duty (Amendment) Act, 1982 
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the accountable person may at his option. 
specify in:writing in thig behalf) shall be— 


(a) where the value of such house or part 
is included in computing, the net wealth of. 
the deceased for the purposes of making an. 
assessment under the Wealth-iax Act, 1957 
(hereafter in this sub-section referred to ae- 
the Wealth-tax Act) in respect of his net 
wealth on the valuation date immediately. 
preceding the date of his death, the value as 
taken by the Wealth.iax Officer for the pur- 


_ poses of such assessment; and 


(b) in any other case, the value of guch 
house or part,— 


(i) on the said valuation date; or 


(ii) where such house or part was construct. 
ed, acquired or otherwise became. the proper... ` 
ty of the deceased after the said valuation 
date, on the date of his death, ` 
ag determined by the Coniroller in accor. 
dance with the provisions of the Wealth.tax. 
Act and the rules made thereunder; and, for 
this purpose, in a case where the provisions of 
sub-section (4) of section 7 of that Act apply, 
the provisions of that sub-section shall have 
effect as if the words ‘throughout the period 
twelve months immediately preceding the 
valuation date”, occurring therein, had beer 
omitted and as if the references therein to 
the option of the assessee had been references 
to the option of the accountable person. 


Explanation 1.—Where the value adopted 
to be the value of a house or part in accor. 
dance with the provisions of clause (a) of this 
sub-section is subsequently varied by an order 
in any proceeding under the Wealth-tax Act, 
the value asso adopted shall be deemed to 
be a mistake apparent from the record within 
the meaning of section 61 and the Controller 
shall rectify the order, if any, passed by him, 
by substituting for the value as so adopted 
the value as so varied and the provisions of 
the said section shall apply accordingly, the 
period of five years specified in that section 
being reckoned from the date of the order 
under the Wealth-tax Act varying the value 
of the house or part. 


Explanation 2.— For the purposes of this 
sub-section, the expressions “net wealth’’, 
"valuation date’? and ““Waealth.tax Officer” 
shall have the same meanings as in the 
Wealth-tax Aci. 


6. Amendment of Second Schedule.— In 
the Second Schedule to the principal Act, for 
Part 1, the following Part shall be substituted 
and shall be deemed to have been substituted 
with effect from the ist day of March, 1981: 
namely: — 
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“PART I 


In the case of any property which passes or ig deemed to pass on the death of the- 


deceased. | 


(1) where the principal value of the estate 
does not exceed Rs. 1,50,000 


(2) where the principal value of the estate 
exceeds- Rs. 1,50,000 but does not exceed 
Rs. 2,00,000 


( 3) where the principal value of the estate 
exceeds Rs. 2,00,000 but does not exceed 
Bs. 3,50,000 


(4) where the principal value of the estate 
exceeds Rs. 3,50,000 but does not exceed 
Rs. 5,00,000 


(5) where the prinzipal value of the estate 
exceeds Rs. 5,006,000 but does not exceed 
Rs. 10,00,000 


(6) where the principal value of the estate 
exceeds Rs. 10,00,000 but does not exceed 
Ra, 15,00,000 


(7) where the principal value of the estate 
exceeds Rs. 15,00,000 but does not exceed 
Rs. 20,00,000 


(8) where the principal value of the estate 
exceeds Rs. 20,00,C00 


Nil; 


10 per cent. of the amount by which the prinic- 
_ pal value of the estate exceeds Rs.1,50,000; 


Rs. 5,000 plus 15 per cent. of the amount by 
which the principal value of. the estate 
exceeds Rs. 2,00,000;. 


Rs. 27,500 plus 25 per cent. of the amount 
by which the principal value of the estate 
exceeds Rg. 3,50,000; 


‘Rs. 65.000 plus 30 per cent. of the amount 
by which the principal value of the estate- 
exceeds Rs. 5,00,000; 


Rs. 2,15,000 plus 40 per cent. of the amount. 
by which the principal value of the estate 
exceeds Rs, 10,060,000; 


Rs. 4,15,000 plus 50 per cent. of the amount 
by which the principal value of the estate 
exceeds Rs. 15,00,000; 


Rs. 6,65,000 plus 85 per cent. of the amount 
by which the principal = of the estate- 
-exceeds Rs. 20,00.000.”’ 


THE APPROPRIATION (RAILWAYS) 
No.3 ACT, 1982 
[Act No. 32 of 19€2.] 
[10th August, 1982.] 

An Act to authorise payment and appropria- 
tion of certain further sums from and out 
of the Consolidated Fund of India for the 
Services of the financial year 1982.83 for 
the purposes of Railways. 


[Text of the Act not printed.] 


_ 


THE APPROPRIATION (No. A ACT, 1982 
[Act No. 33 of 1982. 


[10th a 1982.1 
An Act to authorise payment and appropria. 


. tion of certain further sums from and out . 


of the Consolidated Fund of India for the 
services of the financial year, 1982.83. 
[Text of the Act not printed. ] 


THE SPECIAL COURTS (REPEAL): 
ACT, 1982 


[Act No. 34 of 1982,]* 
[17th August, 1982.} 


An Act to repeal the Special Courts Act, 
1979, l 


Be it enacted by Parliament in the Thirty. 


-third Year of the Republic of India as fol- 
lows:— 


4. Short title. — This Act may be called 
the Special Courts (Repeal) Act, 1982. 


2. Repeal of Ast 32 of 1979. — The Spe- 
cial Courts Act, 1979, is hereby repealed. 





[+] poe the assent of the President on 
17-38-1982, Act published in Gaz. of India 
11-8-1982, Part If-Sec, 1, Ext.;P, 1 (No, 30). 

For Statement of Objects :and Reasons, see 
Gaz. of India, 1-2-1980 Part If.-S, 2, Ext,> 
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“THE SALARY, ALLOWANCES AND PEN. 


SION OF MEMBERS OF PARLIA- 
MENT (AMENDMENT) ACT, 1982. 
(Act No. 35 of 1982)* 
[17th August, 1982.] 
An Act further to amend the Salary, Allow- 
ances and Pension of Members of Parlia- 
ment Act, 1954. 
Be it enacted by Parliament in the Thirty- 
-third Year of the Republic of India as fol- 
OWS i 


4. Short title, — This Act may be called 
THE SALARY, ALLOWANCES AND PEN. 
“SION OF MEMBERS OF PARLIAMENT 
AMENDMENT) ACT, 1982, 

9. Amendment of section 8.A. — In sec. 
‘tion 8.A of the Salary, Allowances and Pen- 

siop of Members of Parliament Act, 1954, in 
: sub-section (3), the following proviso shall be 
inserted at the end, namely :— 

“Provided that any pension (whether known 
vas Swatantrata Sainik Samman pension or by 
any other name) received by such person as 
a freedom fighter shall not be taken into 
account for the purposes of this sub-section 
: and such person shall be entitled to receive 
-guch pension in addition to the pension to 
-which he is entitled under sub-section (1).”. 





“THE CHAPARMUKH.SILGHAT RAILWAY 
LINE AND THE KATAKHAL-.LADA- 
BAZAR RAILWAY LINE (NATIONA. 
LISATION) ACT, 1982. 


(Act No. 36 of 1982)t 
(17th August, 1982.] 
-An Act to provide for the acquisition of the 


undertaking of the Chaparmukh.Silghat 
Railway Company Limited in relation 


to the Chaparmukh-Silghat Railway 
Line and the  andertakings of the 
Katakhal-Lalabazar Railway Company 


Limited in relation to the Katekhal. Lala. 
bazar Railway Line with a view to secur. 
ing the efficient operation of the said 
Railway lines so as to subserve the needs 
of the north-eastern areas of India and to 
protect the links of communication between 
the said areas and the rest of the country 


\*] Received the assent of the President ‘on 
17-8-1982, Act published in Gaz. of India, 
17-8-1982, Part II-S. L, Ext., p. 1 (No. 31). 

For Statement of Obiects and Reasons, see 
Gaz. of India, 8-8-1980, Part II-S. 2, Ext., 
D, 835. ; 

. {4 Received the assent of the President on 
17-8-1982. Act published in Gaz. of India, 
17-8-1982, Part I1-S.1, Ext.. p. 1 (No. 32). 

For Statement of Objects and Reasons, see 
Gaz. of India, 7-9-1981, Part II-S., 2, Ext., 
p. 574.3 ; 


and for matters connected therewith or 
incidental thereto. 


Whereas the Chaparmukh-Silghat Railway 
Line owned by the Chaparmukh.Silghat Rail- 
way Company Limited and the Katakhal- 
Lalabazar Railway Line owned by the 
Katakhal.Lalabazar Railway Company 
Limited, ara vital communication links 
between the north-eastern areas of India and 
the rest of the country; : 


And whereas the said Railway Lines are 
integrated with the metre gauge system of 
the contiguous North-East Frontier Railway; 

And whereas the condition of agsets of the 
aforesaid companies has reached such a stage 
that it may not be possible to operate train 
services for long on the railway lines owned 
by them; 


. And whereas it is necessary to secure the 
efficient operation of the said Railway lines; 

Be it enacted by Parliament in the Thirty- 
third Year of the Republic of India ag fol- 


lows:— 
CHAPTER I- 
PRELIMINARY 


1. Short title. — This Act may be called 
THE CHAPARMUKH-SILGHAT RAILWaY 
LINE AND THE KATAKHAL- LALABAZaAR 
RAILWAY LINE (NATIONALISATION) 
ACT, 1982. 


2. Definitions. — In this Act, unless the 
context otherwise requires,— 

(a) “appointed day’ means the day on 
which this Act comes into force; 

(b) “notification” means a notification 
published in the Official Gazette; 

(c) ‘‘specified company” meuns a company 
specified in clause (d); 

(d) “two specified companies” means — 

(i) the Chaparmukh.Silghat Railway Com- 
pany Limited, being a company as defined 
in the Companies Act, 1956 and having its 
registered office at 12, Mission Row, Cal- 
cutta; and R 

(ii) the Katakhal.Lalabazar Railway Com- 
pany Limited, being a company as defined in 
the Companies Act, 1956 and having its regis- 
tered office at Mcleod House, 3, Netaji 
Subhash Road, Caleutta; 

(e) ‘undertaking’ means,— 

(i) in relation to the Chaparmukh-Silghat 
Railway Company Limited, the Chaparmukh- 
Silghat Railway Line and all other under. 
takings of that company relating to that Rail- 
wey line; 

(ii) in relation to the Katakhal-Lalabazar 
Railway Company Limited, the Katakhal. 
LalabazarzRailway line and all other under- 
takings of that company relating to that 
Railway line; 


“SUPREME COURT ON BIGAMY” 
By: Mr. Justice, A. M. Bhattacharjee. 


At least from 1869 when the Privy 
Counci) decided Inderun vy. Ramaswamy 
(1869-70) 13 Moo Ind App 141 (158), the 
law appears to be well-settled for more 
than a century that “if there was a mar- 
riage in fact, there would be a presump- 
tion in favour of there being a merriage 
in law”. In 1911, the Privy Council again 
declared in Mouji Lal v. Chancrabati 
(1911) ILR 38 Cal 700 (707) that to “mat- 
ters of form and ceremony, the estzblish- 
ed presumption in favour of merriage 
undoubtedly applies”. In 1947, the Privy 
Council in Kashi Nath v. Bhagwan Das 
AIR 1947 PC 168 referreq to ard re- 
affirmed what it declared in Inderun, 
And in 1962, the Supreme Court in 
Veerappa v. Michael AIR 1963 SC 933 


(945) referred to Mouji Lal and ruled ` 


that “where it is proved that the mar- 
riage was performed in fact, the Court 
will also presume that the necessary 
ceremonies have been performed”. All 
these might lead one to conclude that in 
any proceeding involving the quastion 
relating to the validity of a marriege in 
the sense as to whether the ceremonies 
necessary to constitute the marriage 
were performed, the proof of the fact of 
going through a form of marriage would 
lead to the presumption that the cere- 
monies necessary to constitute such mar- 
riage were also performed. One might 
also get the impression that such a pre- 
sumption can be raised and acted upon 
in prosecutions for bigamy also, notwith- 
standing Section 50, Evidence Act be- 
cause all that the Proviso to that Sec 
tion provides in respect of prosecution 
for bigamy under Sections 494 and 495, 
Indian Penal Code, is that the opinien of 
others, expressed by conduct, shal. not 
be sufficient to prove a marriage, but 
nothing in that Section or in the Proviso 
thereto militates or’ has anything to do 
against any presumption asto the due ob- 
servance of forms and ceremonies arising 
from the proof of performance of a nar- 
riage in fact, And if the Court will have 
to presume due observance of forms and 


performance of ceremonies, then one 
might have thought further that the 
Court will have to regard such observ- 
ance and performance as proved, waless 
they are disproved, in accordance with 
the principles of the law of evidence as 
embodied in Section 4, Evidence Act, 
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But the matter appears to have been 
concluded by a series of Supreme Court 
decisions rendered during the last two 
decades and such a presumption would 
appear to be impermissible in a prosecu- 
tion for bigamy. In Bhaurao AIR 1965 
SC 1564 and Kanwal Ram AIR 1966 SC 
614, both decided in 1965, in Priya Bala 
AIR 1971 SC 1153, decided in 1971, and 
in Lingari Obulamma AIR 1979 SC 848 
decided in 1979, it has been categorically 
ruled by the Supreme Court that in a 
bigamy case, a marriage is not proved 


unless. the essential ceremonies required 
for its solemnisation are also proved to 


have been performed. If one queries as 
to whether there should be a difference 
between a case where there is no evi- 


dence that essentia] ceremonies were 
performed and a case where there is evi- 
dence that essential ceremonies were not 
and whether the pre- 


sumption, noted above, in fa- 
vour of due performance of -cere- 
monies would sustain a prosecution 
for bigamy in the former case, the ans- 
wer, in view of the abovenoteg decisions, 
would appear to be in the negative 
though it is not the law that a criminal 
conviction on presumptive evidence is 
illegal and a criminal conviction solely 
on the basis of presumptive evidence has 
been upheld by the Privy Council, the 
Supreme Court and the High Courts 
times without number, Under the law 
there is a permissible presumption (Vide, 
Section 114 (1), Evidence Act) that a 
person found to be in possession of re- 
cently stolen articles is, in the absence 
of any reasonable explanation, either the 
thief or has received the articles knowing 
them tobestolen. And in Otto George 
Gfeller v. King AIR 1943 PC 211 (214), 
the Privy Counci] ruled that an accused 
could legally be held to be guilty on 
such presumption. This ruling has been 
relied on by the Supreme Court in Kar- 
nal Singh v. State of Maharashtra AIR 
1976 SC 1097 (1099, 1100) and in Nagappa 
Dondiba v. State of Karnataka AIR 1980 
SC 1753 (1754) the Supreme Court- has 
again convicted the accused under Sec- 
tion 411, Indian Penal Code on the basis 
of such presumption. Sarkaria, J. has 


very recently observed in the Supreme 
Court decision in State of Maharashtra 
v. Mohd, Yakub AIR 1980 SC 111 


26 Journal 


(1114) that in respect of proof of guilt in 
a criminal prosecution, the law of evi- 
‘dence does not make any distinction be- 
tween circumstantial ang other evidence 
and if the circumstances established such 
a degree of probability that a prudent 
man ought under the circumstances to 
act under the supposition that the accus- 
ed committed the offence, that would be 
sufficient proof. But accepting the law as 
declared by the Supreme Court on earlier 
occasions (See, e, g. Hanumant v. State 
AIR 1952 SC 343 (345, 346), Eradu v. 
State, AIR 1956 SC 316 (318), Chandmal 
v. State, AIR 1976 SC 917 (919, 920) S. P. 
Bhatnagar v, State, AIR 1979 Sc 826 
(836) to the effect that circumstantial 
evidence requires q different and stricter 
approach and such evidence should point 
inevitably to the conclusion as to the 


guilt of the accused ang should be in-. 


compatible with and exclude all hy- 
pothesis of innocence of the accused, is 
not circumstantial evidence, in effect, 
evidence of presumptions and supposi- 
tions and inferences from circumstances? 
As pointed out in Halsbury (Halsbury — 
Laws of England — 3rd Ed. Vol. 15, 
p. 263), facts which lead to a conclusion 
necessary to prove or disprove q fact in 
issue may be established directly or by 
inference and “evidence of facts which 
inferentially leads to such a conclusion 
is described as presumptive or circum- 
stantial”, Circumstantial evidence is 
nothing but evidence of some facts, 
other than the fact in issue, leading to a 
presumption or inference of the principal 


fact (Sarkar on Evidence — 13th Ed. 
Vol. 1, p. 37. (Sometimes, circumstantial 
evidence is treated as a genus 
with presumptive evidence as a 
Species, the other species being 
labelled as conclusive evidence, 
But both are presumptive with variation 
in degree) ). In fact, presumption as to 
due performance of the requisite cere- 
monies from the celebration of q mar- 
viage in fact is also very much a pre- 
sumption authorized under Section 114, 
Evidence Act, whereunder g “Court may 
presume the existence of any fact which 
- it thinks likely to have happened, regard 
being had to the common course of na- 
tural events, human conduct, public and 
private business, in their relation to the 
facts of the particular case”, and under 


section 4, the Court may regard aS prov- 
ed what it mav_presume under Sec- 
etion 114, Though Section 114, Evidence 
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Act merely permits and'does not man- 
date any presumption, yet presumption 
in favour of everything necessary to 
validate a marriage having been regard- 
ed by the Courts to be of very exceptional 
strength (See, e. g., Lopez v. Lopez, 
(1886) ILR 12 Cal 706 (732)), the Courts 
have issued a self-imposed command to 
themselves to the effect that “the court 
will presume” due performances of all 
requisite ceremonies from the circum- 
stances of a marriage celebration. Such 
a finding as to a marriage being valid in 
form from the proof of its celebration 
in fact would obviously be a finding on 
circumstantia] evidence, and i¢ is not, as 
it cannot be the law that there cannot 
be a criminal conviction on circum- 
stantial evidence. But, as already noted, 
a conviction for bigamy on such a pre- 
sumption as to due performance of cere- 
monies, has, however, been ruled out by 
the Supreme Court in the abovenoted 
decisions ang a case for bigamy, there- 
fore, (unless any of the marriages under 
the Special Marriage Act) would entirely 
depend on the positive proof of the 
observance and performance of cere- 
monies, It is generally said that the all- 
pervading fear-psychosis of the primi- 
tive men resulted in believing that the 
union between the sexes was also im- 
pregnated with danger and in their effort 
to avert such danger, all the resorces of 
magic had to be utiliseq leading to the 
development of this. elaborate code of 
nuptial rites and ceremonies (Crawley — 
The Mystic Rose, p. 222) and it seems 
that even at this distant day we are to 
attach great weight to the mysterious 
forces of these rituals and ceremonies, 


In Bhaurao AIR 1965 SC 1564, it was 
observed by the Supreme Court that the 
expression “whoever — marries” in Sec- 
tion 494 must mean “whoever ...... Mar- 
ries validly” or “whoever ...... marries 
and whose marriage is a valid one”, þe- 
cause “if the marrige is not a valid one 
according to the law applicable to the 
parties, no question of its being void by 
reason of its taking place during the life 
of the husband or wife of the person 
marrying arises’, These observations 
were quoted with approval in Priya Bala 
AIR 1971 SC 1153 and it was ruled that 
‘ig is clear that if the alleged second 
marriage is not a valid one according to 


law applicable to the parties”, if would 


not attract Section 494, Indian Penal 
Code, In Lingari Obulamma AIR 1979 SC 


h. 
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848 also, it has been observed tha, “it is 
well-settled that before a convictien can 
be recorded under Section 494”, it “must 
be proved — that both the marriages 
were valid and strictly according -o law 


governing the parties’. These okserva- 
tions, though apparently unqualified, 
cannot, however, be taken to mean 
that in order to constitute the offence of 
bigamy under Section 494, Indian Penal 
Code, the bigamous marriage mus: be a 
valid one, for that would amourt to a 
blatant contradiction in terms, as Sec- 
tion 494 can be attracted only when the 
bigamous marriage is yoiqd under tke law. 
The expression “valid” in the okserva-~ 
tions quoted above cannot also be con- 
strued to mean “valid but for the sub- 
sistence of a former valid marriage” or 
“otherwise valid and according %to law 
but for its being bigamous”; becase so 


construed, a bigamous marriage, -which 
is also otherwise void, e.g., bigamous 


marriage within the prohibited degrees, 
would not constitute an offence of biga- 
my. Such a construction would be egainst 
R. v. Allen (1872) LR 1 CCR 367 and 
R. v. Robinson (1938) 1 All ER.3C1, ac~- 
cording to which it is immaterial that 
there are other grounds also invalMating 
the marriage in addition to its being 
bigamous and that the second merriage 
would have been otherwise invalid even 
if it were not bigamous (Halsbury’s Laws 
of England — 3rd Ed. Vol. 10, wp. 664. 
Smith & Hogan — Criminal Law — 2nd 
Ed. p. 478) and this view appears te have 
found approval of the Supreme Caurt in 
Kanwal Ram AIR 1966 SC 614 where the 
abovenoted English cases have been re- 
ferred to. As pointed out in Halsbury, 
“a person already married who, Laving 
the intention of appearing to contract a 
second marriage, goes through a form 
known to and recognised by the law as 
capable of producing a valig marriage, 
is guilty of bigamy, although the second 
marriage, even if it were not bigamous, 
would be otherwise invalid’. The ex- 
pression “whoever marries validky” in 
the observations of the Supreme ourt 
should, therefore, be construed to mean 
“whoever goes through a form of mar- 
riage known to and recognised bs the 
law as capable of producing a valid 
marriage” anq the expression “marriage” 
in Section 494, Indian Penal Code would 
accordingly mean marriage valid in form, 
though not in law and the expression 
“marries” in that Section would thus 
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mean going through such a form of mar- 
riage, It should, however, be noted that 
in Gopal Lal AIR 1979 SC 713 (714, 715), 
decided a few days after Lingari Obul- 
amma AIR 1979 SC 848 by the same 
Bench of the Supreme Court, this aspect 
has been clarified and it has been ob- 
served that what is to be proved is that 
“the second marriage was a valid one in 
the sense that the necessary ceremonies 
required by law or custom have been 
actually performed”, A  “solemnised” 
marriage, that is, a marriage “celebrated 
Or performed with proper ceremonies 
and due form”, a marriage valid in form 
only, is all that is necessary and not a 
marriage valid in law, which a bigamous 
marriage cannot obviously be. 


In all] the four Supreme Court deci- 
sions, namely, in Bhaurao AIR 1965 SC 
1564, Kanwal Ram AIR 1966 SC 614, 
Priya Bala AIR 1971 SC 1153 and Lingari 
Obulamma AIR 1979 SC 848, the pro- 
secution failed as it was not proved that 
the essential ceremonies necessary for 
the solemnisation of a marriage were 
performed, even though there was suff- 
cient evidence to show that a marriage 
ceremony was celebrated. To be more 
precise, in Bhaurao, Priya Bala, and 
Lingarj Obulamma, the prosecution fail- 
ed as it was not proved that the Vivaha 
Homa and the Saptapadi, the two most 
essentially required ceremonies for a 
Hindu marriage, were performed, Grant- 
ing. that a marriage according to the 
Hindu rites is not complete and binding 
‘until the seventh step is teken (About 
this, however, there is scope for a good 
deal of academic debate, See, fop in- 
stance, (a) Sir Gooroodass Banerjee— 
Hindu Law of Marriage and Stridhana— 
2nd Ed., p. 97; (b) Gour — Hindu Code 
—~ 5th Ed. Vol I, pp. 217-218; (e) M. L. 
Jain’s Article in AIR 1961 Journal 84; 
(d) K. S. Mathur’s Article in AIR 1962 
J ournal 27; (e) Dr. Paras Diwan’s Article 
In 1977 (2) SCC (Journal) 22: ete) ang a 
person cannot be convicted for commit- 
ting the offence of bigamy for perform- 
ing such an incomplete marriage, the 
question, which still remains ang which 
does not appear to have been considered 
by the Supreme Court in those decisions, - 
is whether the accused in those cases 
were liable to be convicted for attempt 


to commit bigamy and were thus punish- 
able under Section 494 read with Sec- 


‘tion 511 of the Penal Code? For, an in- 


complete offence may still, and very 
r ® 


98 Journal 


often does, amount to an “attempt” to 
commit that offence and wunder Sec- 
tions 238 (2A) of the old and 222 (3) of 
the new Code of Criminal Procedure, a 
person charged with an offence could 
and can be convicted of an attempt to 
commit such offence without any sepa- 
rate charge to that effect. 


As pointed out by the Supreme Court 
in State of Maharashtra v. Mohd. Yakub 
AIR 1980 SC 1111 (1114, 1115) (supra), 
“attempt” may defy a precise and exact 
definition and an attempt to define “at- 
tempt” may be a frustrating exercise. 
But through a series of decisidns spread- 
ing over the last two decades in Abha- 
yananda AIR 1961 SC 1968, Malkiat 
Singh AIR 1970 SC 713, Sudhir Kumar 
AIR 1973 SC 2655 and Mohd. Yakub, the 


Supreme Court has finally settled that a. 


person shall be guilty of an attempt to 
commit an offence if “he, having made 
preparations and with the intention to 
commit the offence, does an act towards 
its commission; such an act need not be 
the penultimate act towards the com- 
mission of that offence, but must be an 
act during the course of committing that 
offence”. “The term ‘any act’ excludes 
the notion that the final act short of ac- 
tual commission is alone punishable”. 
The earlier notion that the act in order 
to constitute an “attempt” must be the 
act which would have immediately led 
to the commission of the offence, if not 
interrupted, was rejected by-the Sup- 
reme Court as “entirely unacceptable”. 
In that view, the question that becomes 
very much pertinent is whether or not a 
person who, having intended and made 
preparations to contract a bigamous mar- 


riage, goes through some ceremonies of 
marriage, would be pumishable for at- 
tempt to commit bigamy, even though 
all the requisite ceremonies, like Vivaha 
Homa or Saptapadi, are not affirmatively 
proved to have been performed and the 
offence of bigamy is thus not proved to 
be complete, In Priya Bala AIR 1971 SC 
1153 and also in Kanwal Ram AIR 1966 
SC 614, it has been ruled that “admis- 
sion of marriage by an accused is not 
evidence of marriage for the purpose of 
proving an offence of bigamy”, But such 
admission may. clearly indicate that the 
accused had the intention to marry and 
if coupled with that it is proved that 


Supreme Court on Bigamy 


perform some 


A. I. R. 


such intention was sought to be translat- 
ed by the accuseg into action by going 
through a ceremony of marriage, would 
or would not the accused be guilty of an 
attempt to commit bigamy, even though 
the performance of al] the essential cere- 
monies has not been affirmatively prov- 
ed? Then again, even if in respect of the 
second marriage it is not proved that 
some of the essential ceremonies were 
performed or it is proved that some ‘of 
the essential ceremonies were not per- 
formed, such omission may be due to 
inadvertence or ignorance of the parties 
or even of the officiating priest or due to 
haste and hurry in which such marriage 
iS Sometimes performed to keep it a se- 
cret as long as possible. In such a case, 
intention and preparation having been 
proved by the performance of the. mar- 
Tage ceremony, would or would not the 
party be punishable for attempt to com-. 
mit bigamy, even though some of the es- 
sential ceremonies are not proved to have 
been performed or are proved not to have 
been performed? And if the omission to 
c of the essential cere- 
monies by the accused was deliberate and 
with intent to-be protected from: the 
punishment of bigamy, which, according 
to the Supreme Court decisions, noted 
hereinbefore, requires a marriage to be 
celebrated with proper ceremonies and 
in due form, would or would not he still 
be liable to be punished under Sec- 
tion 496, Penal Code whereunder a per- 
son is punishable for dishonestly going 
through some ceremonies of marriage, 
knowing that such ceremonies cannot 
constitute a marriage valid in form and 
he cannot be validly married thereby? 
Referring again to the four Supreme 
Court decisions, namely, Bhaurao AIR 
1965 SC 1564, Kanwal Ram AIR 1966 SC 
614, Priya Bala AIR 1971 SC 1153 and 
in Lingari Obulamma AIR 1979 SC 848, 
where the prosecutions for bigamy failed 
because of the absence of proof of per- 
formance of essential ceremonies neces- 
sary to solemnise q marriage, can it or 
can it not be contended that if the omis- 
sion to perform such ceremonies was 
neither deliberate nor intended, the ac- 
cused were still guilty for attempt to 
commit bigamy and that if such omission 
was deliberately made, the accused were 
nevertheless guilty under Section 496, 
Pena] Code? 


Cee. 
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CITIZEN AND THE LAW: 18ST ELITION 
1982; By V. K. Varadachari. Advocate 16, 
1st Main Road, Jayamahal Ex-ensicn, 
Bangalore-46. Published by B. V. Gupta, 
Managing Director, Metropolitan Book 
Co. (P.) Ltd., 1 Netaji Subhash Mas, New 
Delhi-110002. Pages 167. Price Rs. 75/-. 
This book is the work of a well known 

author who has written extensively on a 

variety of subjects. As the title of the book 

indicates, the author does not pretenc to be 
exhaustive on law or even the subjecs dealt 
with. We are familiar with foreign books 
written by those acquainted with law for the 
laymen. This type of literature is mirsing in 
India. Mr. Varadachari has covered a wide 
spectrum of subjects, These include tke basic 
freedoms together with the limitaticns in- 
corporated in the Constitution, and a variety 
of matters which fall within the law f con- 
tract, torts, crime, administration and family 
affairs. Specially, interesting, is the chapter 
narrating the restraints on freedom of speech. 

The narrative of the subject “contempt of 

Court” is specially instructive. 

The usefulness of the book for ths com- 
mon man is undeniable. It will also be of 
assistance to junior lawyers and law students, 
as an. easy-to-read substitute for the tomes 
prescribed for mastering the complex sub- 
ject “jurisprudence”. A. Shridharan. 


LAW, MORALITY AND POLITY TS Ist 
Edition 1981: By Justice Gumanmal Lodha 
with a foreword by Justice V. R. Krishna 
Iyer, Published by Unique Traders, Jaipur 
for Law Society Rajasthan, Jaipur. Pp. 39 
+ 263 Price Rs. 70/« £4/- $9/-, 

The Book is a lecture on Law, Morality 
and Politics, delivered by the author and 
transmuted into print with the hope that it 
would live much longer, and would reach 
innumerable readers. Whether it is _aw or 
politics, it can serve the masses only when it 
is blended with morality. The author’s 
treatment of the three postulates, Law, 
Morality and Politics is as logical as 
scientific. The three topics covered ty the 
broad rubric are distinct yet allied The 
author has covered a large field and con- 
troversial points without outrunninm the 
traditional proprieties of the judicial profes- 
sion. The enlightening feature of the Book 
is that the author has brought to bear his 
own judgments delivered as a High Court 
Judge, to support his propositions throughout 
the treatise. 

The panorama spread in the bcok is 
variegated and inviting. The wide ccverage 


of the Book can very well be gathered from 
the words of Justice V. R. Krishna Iyer in 
his foreword to the Book. He says that, “All 
the way from the “Concept of Law, of 
Morality and of Politics” the author traces 
the Relations between Law and Morality and 
Politics” and proceeds to consider “Politics 
in Law Courts” and the “Effort to Keep 
Morality Alive in Law.” The application of 


` blend of law, Morality and Politics takes 


Justice Lodha to such subjects as prohibition 
and the case-law on it, the prohibition of 
dowry and compensation for workmen and 
victims of air crash and a miscellany of 
other matters. There as profusion of in- 
formation in the book and I am sure, on 
further reflection at leisure the mass of 
material will be marshalled when the next 
edition comes out. What is impressive is the 
heavy dose of ancient Indian texts and other 
like indigenous sources, rather than a garbled 
Indo-Anglian re-hash of extant material’. 
The Book also gives the Bibliography of 
persons, Books and cases referred to in the 
treatise. The chapter headings are quite ex- 
planatory of the precise topics dealt therein. 
It also includes reflections, opinions and 
comments of some of the eminent Jurists, 
Professors and Judges expressed in respect of 
the lecture. There is a table of cases at the 
beginning and subject index at the end. The 
book will be of great use to members of the 
legal profession. M. V.J. 


M. R. ACHAR, ON “FACTORIES ACT”, 
WITH KARNATAKA RULES, WEL- 
FARE OFFICERS RULES; EXEMPTION 
OF WORKERS RULES, 1976 AND 
NOTIFICATIONS (AS ON 1-8-1980), Pub- 
lished by Law Guide Publishers, 59 ist 
Main Seshadripuram, Bangalore. Pages- 
Part I, Factories Act and Commentary 
xi + 210; Part H, Karnataka Factories 
Rules; 1969, and other Rules and Notifica- 
tions, Pages viii + 262. Price, Ordinary 
Rs. 50/-, Full Calico bound Rs. 60/-. 
The main object of the Factories Act is to 

ensure safety, health and welfare of the 
workers. There have been many amend- 
ments from time to time which were direct- 
ed towards providing more and more ameni- 
ties and vetter deal in all possible manners 
for the workmen. However Supreme Court 
has observed that the provisions of the 
Factories Act should not be used, merely to 
harass the employer. The Courts have often 
found fault with the workers when they fail- 
ed to do their legitimate duties which were 
cast on them for their own good and for the 
prosperity of the factory. 
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The author in this book has very carefully 
analysed the recent amendments to keep the 
book correct up to 1-8-1980. He has dis- 
cussed case law under each section exhaus- 
tively, expressing opinion where he felt it was 
necessary and that too in appropriate places. 
Each section is provided with a synopsis 
which facilitates easy reference to the sub- 
ject involved. Similarly the index at the end 
would be useful to locate the page on which 
the wanted subject is dealt with. 


This book would be useful to the emplo- 
yees and the employers, and labour leaders 
and the lawyers to get conversant with the 
correct law and to know the rights and liabili- 
ties of each one concerned in the profitable 
and smooth running of the factories and to 
safeguard the well being of the workers who 
run them. L. K.K. 


THE QUEST FOR SECURITY: EMPLO-. 


YEES, TENANTS, WIVES (THE 
HAMLYN LECTURES: THIRTY- 
FOURTH SERIES, 1982) by Mr. Tony 
Honore, Regius Professor of Civil Law in 
the University of Oxford, Published by 
Stevens and Sons Ltd., Fetter Lane, 
London, (Distributed in India by N. M. 
Tripathi Pvt. Ltd., 164, Shamaldas Gandhi 
Marg, Bombay-2), Pages 14 + 128, Price 
£5=80. | 
The author in this book makes a compara- 
tive study of the legal systems in England, 
France and Germany in so far as they pro- 
vide security for the weaker party in three 
of the most central relationships of their 
lives. This creative work not merely as- 
sesses the impact of law on ordinary people, 
but affords some insight into ethnic ways. 
In the postscript the author concludes that 
England, unlike France and Germany does 
not possess a genuine legal culture in parti- 
cular, it lacks a legislative culture. The ex- 
tensive and lucid discussion in this book will 
be of absorbing interest to teachers and 
students in law and the social sciences. In 
addition legislators, administrators and the 
general public will. value its original and 
thought-provoking approach, S.S. G. 


SNELL’S PRINCIPLES OF EQUITY: 
28th Edition, 1982 : Edited by P. V. Baker, 
Q.C., B.C. L, M.A. and P. St. J, Langan 
M. A. LL. B., Ph.D. Published by Sweet 
and Maxwell Ltd., London (Distributed in 
India by N. M. Tripathi Pvt. Ltd, 164, 
Shamaldas Gandhi Marg, Bombay-400 002). 
P2ges CLV and 703. Price £18.75. 
Equity in origin represents the attempt of 
the English legal system to meet a problem 
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which confronts all legal systems reaching 
certain stage of development. It is no part 
of the law, but a moral virtue, which quali- 
fies, moderates, and reforms the rigour, hard- 
ness and edge of the law and is a universal 
truth. Equity, enforced rights which the 
common law Courts failed to enforce . and. 
developed a wide range of remedies for the 
enforcement of common law rights. 

This is the twenty-eighth edition of the 
century old reputed work of Snell thoroughly 
revised by the present editors. It will not 
be an exaggeration to State that this is an 
acknowledgement of the universal recognition 
of the masterly work on the subject. The 
book has been divided into seven parts with 
table of cases and useful index. The Chap- 
ter on equitable estoppel has been exten- ` 
sively rewritten so also the sections relating 
to interlocutory injunctions, breach of trust 
and specific performance. The section of 
married women has been eliminated having 
passed out of the sphere of equity and as- 
signed to Family Division of the High Court 
(p. 524). The section on implied or result- 
ing trusts have been completely rewritten and 
enlarged. 

The book is scholarly and of academic 
value for those who desire to study “Equity” 
in detail and will also guide Members of the 
Bench and Bar. A. Shridharan 


“A CASE BOOK ON CONTRACT” 7th Edi- 
tion (1982): by Prof. J. C. Smith Q.C. 
M.A. LL. D, F. B. A. & The Late Prof. 
J. A. C Thomas, M. A., LL. B. formerly of 
Gray’s Inn, Barrister; Published by Sweet 
and Maxwell, London (Distributed in India 
by N. M. Tripathi Pvt. Ltd., 164, Shamal- 
das Gandhi Marg, Bombay-2): Pages xxi 
plus 604, Price £12.95, 

As its title itself indicates, this book deals 
with the principles of the law of contract 
primarily through the medium of case law. 
As a text book for students, it has by its ear- 
lier editions acquired a classic status. It 
provides extensive extracts from leading cases 
and source materials with explanatory and 
informative notes designed to give to the 


Students a clear insight as to the applicability 


of the law of contract. In this new edition 
the authors have made substantial changes 
not only by incorporating new developments 
but also by revising and recasting the earlier 
material and shifting of materials from one 
chapter to another so as to facilitate a full 
discussion of the subjective and objective 
elements of the law dealt with. 

The book is divided into five parts. Part I 
deals with the Formation of a Contract 
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covering discussions and case law om pro- 
mises, offer and acceptance, contrect as 
- agreement, etc, Part II contains disc.ssions 
and case law on Consideration and Privity 
of Contract explaining, inter alia, the concept 
of consideration (executed, executory and 
post) and sufficiency of consideration. 
Part II deals with obligations arising from 
the Contract and its formation expkining, 
among other things, the provisions cf the 
Misrepresentation Act, 1967 relating ~o re- 
scission of contract, damages ete. Then 
comes Part IV containing discussions and 
case law regarding the rights and remedies of 
the injured party, performance and rescission 
of contracts, right of specific performance 
damages etc. The last Part i.e. Par- V is 
devoted to the discussion of the v-tiating 
factors such as incapacity, duress, uncue in- 
fluence, void and illegal contracts. 


The book also contains ar Appendix. giving 


the text of the Misrepresentation Act. 1967 


and the Unfair Contract Terms Act, 1°77. 
Though the book is primarily intended for 

students in the U. K. studying for courses 

in Contract law, it can be of considerable 


help to the students and law teachers in 
India also. U. S. D. 


. 


INTERNATIONAL CARRIAGE OF 
GOODS BY ROAD: CMR ist Edition, 
1982: By Malcolm A. Clarke, M. A. 
LL. B., Ph. D. Published in 1982 by Stevens 
and Sons Ltd. of 11 New Fetter Lane, 
London. Distributed by N. M. Tripathi 
Pyt. Ltd., 164, Shamaldas Gandhi Marg, 


Bombay-400 002. Pp. 26 + 212 Price 
` £19.50. 


CMR is a subsidiary organ of the Inland 
Transport Committee of the United Nations 
Economic Commission for Europe. CMR 
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was largely the work of a Committee set up 
by a working party on Legal Questions. 

After taking into consideration the needs 
of standardising the conditions governing the 
contract for the international carriage of 
goods by road, particularly with respect to 
the documents used for such carriage and to 
the carrier’s liability, nine European States 
signed the convention on the contract for 
the International Carriage of Goods ‘by 
Road. The convention is generally known 
by the acronym for its fresh title CMR. The 
CMR came into force as regards those States 
which had ratified or acceded to it. ` 

The book under review refers to the ap- 
plication of CMR in England. The trade 
between the United Kingdom and other 
member States of European Communities 
has greatly expanded. All these have been 
governed by the Jaw of carriage of goods by 
road and the rules framed thereunder. CMR 
has become the subject of an increasing 
number of cases brought before the English 
Courts. The author has endeavoured com- 
parative study of Buchanan case and multi- 
modal transport. The author with the aid of 
references to leading cases brought forth the 
importance of CMR. Throughout the book 
the author has discussed case law Up to a 
great extent, originating from different 
signatory States, such as France, Nether- 
lands, Belgium, West Germany etc. Appendix 
gives the up-to-date text of various Acts. 

The author of the book is a great scholar 
of law. This book is thought provoking for 
the students studying International carriage 
of Goods Law. This book should find a de- 
serving place in all the libraries. The book 
is immensely useful for the commercial and 
shipping practising lawyer as well as to the 
exporting agencies and insurance broker, - 


Mrs. K. J.K. 
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“CENTRAL SALES TAX LAW IN PUN- 
JAB AND HARYANA” FIRST ED_TION 
1982, by Shri. B. L. Gulati, Addifional Dis- 
trict and Sessions Judge, Published by 
Legal Book Centre S. G, O. 575S Sec- 


tor 17-G. Chandigarh- 160017. Pages 395 

Price Rs. 70/-. This book deals w:th pro- 

blems of assessment ete. of Central Sales 

Tax in the States of Punjab and Haryana.” 
i ' B. D.B, 
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The Hon’ble Mr. Justice 
BHARGAVA, Judge, 
Rajasthan High Court. 


Born on 11-2.1934 at Mathura. Obtained 
degrees in M.§8c. and LL.B. Practised in 
District Court, Revenue Board and other lower 
Courts from 1957 to 60, and in High Court 
and Supreme Court since 1960. Practised on 
General Side including Income-tax, Sales 
Tax, Customs, Excise, Company matterss 
Criminal, Civil, Labour, Constitutional and 
Election matters. Appointed Central Govern. 
ment Standing Counsel in High Court of 
Rajasthan at Jaipur w.e. f. 1.4.1982, Had the 
advantage of guidance from his father- 
Pi. Mutut Behari Lal Bhargava since 1956. 
Was President Rajasthan High Court Bar 
Association. Was Associated with Scouting, N. O. O. and was office bearer of College 
Union and various other Associations and Bar Association. Published Ajmer 
Merwara Regulations IT of 1877. Was associated with publication of eyclostyled 
judgments of Rajasthan High Court and actively associated with Legai Aid Mission. 
Was founder member Bar Association. Was appointed Judge of Rajasthan High 
Court on 29.10.1982, 









The Hon’ble Mr. Justice | 
KARAM PAL SINGH SANDHU, Judge 
Punjab and Haryana High Court. ; 


Born on 12.3.1924 in District Lyallpur 
(West Pakistan). Graduated from Lyall. 
pur Khalsa College, Lyallpur. Did Law 
in 1948 from Punjab University at Simla 
and joined Bar in 1949 at Jullundur. RR ; 
Practised up to 1968 at District Court ae oe 
and then shifted to High Court. Elected = : 
Chairman of the Bar Council of Punjab 
and Haryana in 1970 for a term of two 
years. Headed various Oommitiees of 
Bar Council of Punjab and Haryana. 
Was appointed as Member of Advisory 
Board under National Security Act. 
Resigned from that membership in June, 
.1982 on appointment as Additional Advocate General, Punjab. Appointed Judge 
of High Oourt of Punjab and Haryana. 





dd Lt en dd 


1983 Notes of Cases 53 25 


AIR 1983 NOC 53 (GUJ. 
FULL BENCH 
B. J. DIVAN, C. J., P. D. DESAI AND 
-© B. K. MEHTA, JI. 


M/s. Sahakari Khanc Udyog Mandali Ltd. 
and etc., Applicants v. State of Gujerat, Re- 
spondent, 

Sales Tax References Nos, 4, 7, 8 10 of 


1976 and 24 of 1977, DJ- 15-11-1979. 


(A) Bombay Sales Tax Act (51 of 1959), 
S. 14-B —- Co-operative society marufactur- 
ing sugar — Supply of sugarcane by mem- 
bers to society — Interpretation of bye-laws — 
Transaction whether ore of agency or of 
purchase of sugarcane by society from mem- 
bers. (Gujarat Sales Tax Act, 1969 (1 of 
1970), S. 18). 


In the instant case, (1) the asseSzee co- 
operative society obtains supplies of sugar- 
cane not; only from producer-members, but 
from others as well. Such other persons 
may be ordinary members or may even be 
outsiders. (2) The price to be paid to the 
supplier of sugarcane is fixed at the end of 
the season by the Board of Directcrs and 
that purchase price has to be fixed in the 


light of the Government regulations in force. 


from time to time regazding. fixation of price 
of agricultural commodities includirg that 
of sugarcane. (3) The price at which sugar 
is sold by the society acting through its Ex- 
ecutive Committee is not controlled by tha 
members, nor have the members anr voice 
as to whom these goods are sold. Barring 
the provisions in the case of Chalthan society 
(one of the other applicants), in al’ othep 
bye-laws there is a maximum limit fixed for 
the purchase price of sugarcane, namely, 
that the purchase price must not exreed by 
more- than Rs. 10/- the average per maund 
price of sugar realised by the society during 
a particular season. The mention of this 
maximum in the light əf the correlazion be- 
tween the price per ton of sugarcane and the 


average price per maund of sugar solc by the 


society does not and cannot mean that the 
Board of Directors is Lound to fix the price 
of sugarcane at a particular figure correlat- 
ed to the price per maund of sugar sold by 
the society. The bye-laws make it clear, 
under clause (4) of bye-law 2, that ths sugar- 
cane may be grown and supplied >y the 
members of the society and others and from 
the sugarcane thus supplied by the members 
and others, the society has to mannzfacture 
sugar, jaggery and other by-products and to 
sell the same to the best advantage. Barring 
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the requirement that the end products manu- 
factured by the society, namely, sugar, jag- 
gery and other by-products, are to be sold 
to the best advantage, no other restriction 
is placed on the society, as to at what price 
or at what rate sugar or other commodities 
manufactured by the society are to be sold 
to outsiders. (4) The liability of the mem- 
bers for the losses incurred by the society in 
its overall- transactions cannot be passed on 
to the members. The members’ liability is 
limited by clause (6) so far as producers 
members are concerned to twice the face 
value of shares held by them during the 
pendency of the loan of the Industrial 
Finance Corporation of India, given to the 
society, which loan is guaranteed by the 
Government and for the specific purpose of 
repayment of this amount, the members’ 
liability shall extend to thrice the face value 
of the shares held by such member and the 
liability of an ordinary member shall be 
limited to the amount unpaid, if any, in re- 
spect of the shares held by him. Thus, 
though the liability of an ordinary member 
and a producer-member is not limited in the 
same manner, it is a limited liability. More- 
over, in the instant case, the bye-laws do not 
disclose a scheme under which the goods 
supplied to the society are to be treated as 
belonging to the members of the society, the 
society merely acting as an agent in process- 
ing sugarcane of its members and selling the 
final end-product to the outside world as the 
agent of the.members. Though we are deal- 
ing with a co-operative society with the 
‘brooding presence’ of the co-operative prin- 
ciples, we must not overlook the fact that 
in determining the liability of the society to 
tax the Court cannot ignore the form and 
merely look -at what is called the substance 
of the transaction. Ex facie the transaction 
by which sugarcane is supplied by producers 
members, ordinary members and non-mem-~ 
bers to the society is one in which the legal 
owner of the property transfers it to tha 
society pursuant to the agreement set out 
in the bye-laws and that too for a price. 
(5) It is true that clause (6) of bye-law 2 
mentioned as one of its objects to make 
advances to members on security of sugar« 
Cane or sugar made out of that sugarcane 
and advance loans for raising other crops 
and development of agriculture. It has been 
found by the Tribunal in the instant case of 
Bardoli Society (one of the other applicants) 
— and that holds good in the case of the 
other societies also — that interest was not 
in fact being charged to the members when 
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a portion of the price was being paid in 
advance to the members. That feature goes 
a long way to explain the real purport and 
object of making the advance to members. 
The Board of Directors have the power to 
fix the price for the purchase of sugarcane 
and the terms and conditions thereof, and 
by the operation of bye-law 32, it necessarily 
means that the Board has to fix the price 
at the. end of the season because the maxis 
mum is correlated to the average per maund 
of sugar realised by the society during a 
particular season. Under bye-law 36, any: 
debt due by a member shall have a first 
charge on the sugarcane cultivated by the 
member and shall be recovered from the 
sale proceeds of the sugarcane. What is the 
quantum of the sale proceeds of sugarcan@ 
supplied by a member to the society can be 
determined only at the end of the season 
and though the sale proceeds are not in the 
form of price of sugar manufactured out of 
the quantum supplied by a member but are 
in the form of sale proceeds of the quantum 
supplied by the members to the society, 
there is no provision in clause (6) of bye- 
Jaw 2 for interest and the whole object of 
this set of bye-laws seems to be to carry on 
manufacture of sugar in an area growing 
sugarcane, with producer-members having 
control through a majority of Directors in 
the Board of Directors. Moreover, it must 
not be forgotten that by the precess of 
manufacture through sophisticated machi- 
nery, the sugarcane is converted into a dif: 
ferent commodity, namely, sugar. The 
whole of the material, namely, sugarcane 
supplied by members is processed and chang- 
ed completely out of recognition altogether 
as compared to its original state. 


The essential requirement of agency is that 
the agent must only be an intermediary be- 
tween two other parties and the third party 
should be in existence or contemplated at 
the time when the contract of agency is en- 
tered into. In the instant case, when we 
examine the bye-laws, the third parties are 
never known nor are they ever disclosed to 
the members. All that the members know 
is the purchase price fixed by the Board of 
Directors for the sugarcane and the total 
amount of the sale price fetched by their 
sugar and other end-products. 


It is true that under the bye-laws, the 
society helps the, members to secure better 
seeds, to get proper supply of manure, also 
to provide transport for conveying sugar- 
cane from the field to the sugar factory. It 
also advances loans to its members and gives 


instructions regarding when to plant sugar- 
a 
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cane and how to look after the sugarcane 
crop, but all this is done by the society as a 
corporate body so that a better quality of 
sugarcane is secured, but that does not ren- 
der the society an agent of its principals. 
It is difficult to envisage a situation where 
the agent issues instructions to its principal, 
but it may be permitted in the special con- 
cept of co-operative society principles that 
the society helps its members under the prin- 
ciple of mutual aid and self-help to improve 
their crops and to improve the quality of 
their sugarcane. But the ultimate test of an 
agent acting as a conduit pipe between the 
members as a body and the outside world, 
that is those who purchase sugar and other 
by-products of the society, is missing in this 
link. The society is not a canduif pipe or 
merely an intermediary. By applying any 
standard regarding the passing of property 
in the goods, the property in the goods 
society, but ultimately the 
moment it is supplied, ex field, for the pur- 
pose of the factory and from that stage on- 
wards, the only right of the supplier of 
sugarcane is to receive the purchase price 
that may ultimately be determined by the 
Board of Directors and in the meanwhile to 


. receive advances without interest against the 


quantum of purchase price that the society 
will ultimately determine at the end of the 
season. 


Under these circumstances, it must be held 
that the transaction between the co-operative 
society and the members who supply sugar- 
cane to it is that of sale and purchase and 
not a transaction of agency with the mem- 
bers being principals and the society being 
the collective agent of all its members, Sales 
Tax Reference 7 of 1966, D/- 5-7-1968 (Guj), 
Approved; 1972 Tax LR 1869 (SC), Dist. 

(8) Bombay Sales Tax Act (51 of 1959), 
S. 14-B — Co-operative society manufactur- 
ing sugar — Sugarcane grown by society on 
land of. member under agreement to share 
profit Held, agreement did not amount 
to partnership and as such there could be 
no sale of sugarcane by partnership to so- 
ciety and society was not liable to purchase 
tax. (Gujarat Sales Tax Act, 1969 (1 of 
1970), S. 18). 


K. H. Kaji with S. L. Modi of M/s. S. L. 
Modi and N. J. Modi, for Applicants; J. M. 
Thakore, Advocate General with G. T. 
Nanavati, Asstt. Govt. Pleader with H. V. 
Chhatrapati of M/s. Bhaishanker Kanga and 
Girdharlal, for Respondent. 
CZ/JZ/B102/82/JHS/DVT/H 
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AIR 1983 NOC 54 (GUJ.) 
N. H. BHATT, J. 


Bai Dahi, Appellant v. Hiralal CLalabhai 
Lakdawala and another, Respondents. 


Second Appeal No. 186 of 1976, CJ- 30-7- 
1982. 


(A) Evidence Act (1 of 1872), Section 68 
— Execution of duly registered gift deed, 
not denied — Executant examined himself — 
— No need of examining attestants.. 


(B) Easements Act (5 of 1882), Section 60 
— Permanent superstructure — Whet is — 
Circumstances under which licensee permit- 
ted to build superstructure ought to be con- 
sidered. 


The permanency is not related to the mate- 
rial used for the purpose of construction, 
but is stated to be related to the curation 
for which it is intended to be used. 


In the instant case the defendant had been 
invited to the plaintiff's place at the lime of 
some lady’s delivery in the family amd then 
she was attending to the household work as 
a maid servant. The suit land was given to 
the house maid to put up a hut. From the 
very nature of this invitation, it can be said 
that there was no intention on the part of 
the licensor plaintiff to allow her to put up 
a permanent structure, nor can there be any 
intention on her part to put up a pemmanent 
structure on plaintiff's land. Further, where 
right of revocation is impliedly reserved or 
whether the licence is granted only for a 
limited duration, Clause (b) of Seccion 60 
“would not be attracted. AIR 1926 Nag 376, 
Ref.; AIR 1943 Nag 77, Rel. on. 


D. D. Vyas, for Appellant; S. H. Sanjan- 
wala, for Respondents, 
HZ/1Z/D692/82/IDD/LGC—H 


AIR 1983 NOC 55 (J. & K.) 
Dr. A. S. ANAND, J. 
Bhim Singh and ete., Petitioners v. D. D. 
Thakur and others, Respondents, 
Writ Petns. Nos. 583, 198 and 239 cf 1982, 
D/- 28-7-1982, 


(A) Constitution of India, Art. 226 — 
Locus standi in public interest lit.gation. 
(Constitution of Jammu and Kashmir, Sec» 
fion 103). 
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The principles in respect of locus standi 
in public interest litigation may be cate- 
gorised as follows :— 

(1) An ‘aggrieved person’ can apply for a 
writ of certiorari. However, a person can be 
said to be aggrieved only if he has suffered a 
legal grievance in the sense that his interest, 
recognised by law, has been directly and pre- 
judicially affected. A person who is dis- 
appointed only of a benefit which he might 
have received, if the order had been made 
differently, unless the denial of the benefit 
violates his legal rights or infringes some 
interest inhering in him, cannot be called an 
‘aggrieved person’; (2) that a member of the 
public having sufficient interest can maintain 
an action for judicial redress in ‘public inter- 
est litigation’ provided: (i) There is a public 
injury; (ii) the person bringing an action 
has sufficient interest to maintain an action 
for judicial redress of public injury; (ii) the 
injury must have arisen from the breach of 
a public duty or from violation of some pro- 
visions of the Constitution and the law, and 
(iv) it must seek enforcement of such public 
duty and observance of such constitutional 
or legal provision. (3) The High Court 
should reject the applications of busy-bodies 
of meddlesome interlopers, who interfere in 
things which do not concern them and ap- 
proach the court, though they have no interest 
of the public or even of their own to protect, 
often actuated by a desire to win notoriety or 
cheap popularity as also of those who move 
the court for personal gain or private profit 
or out of political motivation. All the four 
conditions, in the second category, must co- 
exist and be satisfied to enable a member of 
the public to challenge an impugned order 
in public interest litigation. Cases in Cate- 
gory (1) and (3), of course, pose no serious 
problem. AIR 1976 SC 578 and AIR 1982 SC 
149, Followed. 


(B) J. & K. Development Act (19 of 1970), 
Sections 16, 17 and 18 (3) — Transaction of 
exchange of lease-hold rights — Transaction 
is authorised by Section 18 (3) — Sections 16 
and 17 have no application to such transac- 
tion. 


(C) Constitution of India, Art. 226 — 
Delay and latches — Petition challenging 
certain transaction of exchange of land be- 
longing to Jammu Development Authority — 
Petition filed after lapse of almost two years 
— Held, inasmuch as party concerned had in 
the meantime made buge investments for 
constructions on disputed jand and no satis. 
factory explanation for delay bad been 
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furnished pefition was liable to be dismissed. 
AIR 1970 SC 898, AIR 1979 SC 1628 and 
AIR 1980 SC 112, Relied on. (Constitution 
of Jammu and Kashmir, S. 103). 


(D) Constitation of India, Art. 226 — 
Procedure — Petition containing allegations 
of mala fides — Affidavit in support must 
contain in verification nature and source of 
knowledge. AIR 1967 SC 295, Followed. 
(Constitution of Jammu and Kashmir, Seos 
tion 103). 


Petitioners Nos. 1 and 3 in person;. R. P. 


Sethi, for Petitioner No. 2; R. P. Mridul, 
P. L. Handoo, S. T. Hussain and S.. P. Gupta, 
for Respondents. 


IZ/KZ/E115/82/JHS 
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AIR 1983 NOC 56 KANT.) 
K. S. PUTTASWAMY, J. 


Yellappa Ravalu and another, Petitioners 
v. Corporation City of Belgaum and others, 
Respondents. 


Writ Petn, No. 12230 of 1982, D/- 24-8- 
1982. i 


(A) Constitution of India, Article 226 — 
Locus stardi — Grant of lease of municipal 
land by municipality — Residents and rate 
payers of municipality have locus standi to 
challenge lease. Constitution of India, Arti- 
cle 226). ILR (1978) 2 Kant 982 and TLR 
(1982) 1 Kant 1, Followed; AIR 1982 SC 149, 
Relied on. 


(Œ) Karnataka Municipal Corporations 
Act, 1976 (14 of 1977), Sections 174, 175 and 
176 — Land granted by Government to Cor- 
poration for public garden or public park — 
Lease of land by Corporation in favour of 
another person for purpose of construction 
of theatre for exhibition of dramas — Lease 
is illegal. 

Where land is granted to the Corporation 
by the Government for a public garden or a 
public park it is not open to the Corporation 
to use the Jand except as a public garden or 
a public park. ILR (1982) 1 Kant 1, Follow- 
ed, ; 


A construction of an auditorium or an 
open air theatre for enacting dramas in a 
public garden or park by the Municipal Cor- 
poration cannot and may not defeat the pur- 
pose of a park. But, the same will not be 
true when the Corporation leases the land to 
another’ person as a commercial proposition. 


ALR 


The lessee encloses the area leased to her, 
restricts the entry of public to oniy those 
that buy tickets and intends to make profits 
by enacting dramas and those dramas serve 
the recreational needs of the ticket holders. 
cannot be doubted. But, still such a lease 
cannot be compared to the Corporation con- 
structing an open air theatre or an audi- 
torium and using the same for enacting 
dramas and other cultural activities and the 
same has only to be treated as granted for a 
commercial purpose and not recreational 
purpose. It follows; that the lease of land 
does not fall within the meaning of term re- 
creational purpose of a public garden or pub- 
lic park reserved by Government, 


It must, therefore, be held that the lease 


granted by the Corporation was not for the 


purpose for which Government granted the 
land but was for an entirely different pur: 
pose and is, therefore, illegal. 5 

(© Karataka Municipal Corporations 
Act, 1976 (14 of 1977), Sections 176 and 503 
(2) Proviso — Lease of Corporation land for 
period of 12 months — Commissioner is 
competent to grant lease under Section 176 
— Provisions of Rule 39 of 1966 Rules do 
not apply. AIR 1976 Kant 138, Distinguished. 
(Karnataka Municipalities (Guidance of Ofi- 
cers, Grant of Copies and Miscellaneous 
Provisions) Rules (1966), R. 39). 


K. I. Bhatta, for Petitioners; Murlidhar 
Rao and U. L. Narayana Rao, for Respon- 
dents, 


KZ/LZ/E23/ 82/JHS 





AIR 1983 NOC 57 (KANT.) 
: (1982) 1 Kant LJ 229 


G. N. SABHAHIT, J. 

Smt. Laxmibai, Appellant v. Smt. Kashibai 
Panduranga Salagaonkar, Respondent. 

Regular Second Appeal No. 1347 of 1974, 
D/- 12-1-1982. 

Easements Act (5 of 1882), Section 33 — 
Specific Relief Act (1963), Section 38 — Suit 
for permanent injunction restraining defen- 
dant from obstructing plaintiff’s easementary 
right to free access of light and air — Mere 
diminution of light and air not sufficient to 
form cause of action — Proper issue to be 
framed. (Civil P. C. (1908), O. 41, R. 25). 

In order to justify issuance of an injunction 
restraining defendant from causing obstruc- 
tion to the easementary right to flow and ac- 


> 
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cess of air and light from defendant’s open 
site into the western windows of plaiatifi’s 
house by construction of - building, the 
plaintiff has to prove in the case of passage 
of light that the diminution of light bz the 
proposed building is likely to interfere nate- 
tially with the physical comfort of the olain- 
tiff and in the case of air he should srove 


that the obstruction will materially affect the » 


physical: comfort of the plaintiff. It is not 
enough if it is averred that by the said ob- 
struction, passage and access of air and light 
are diminished. Mere diminution is not suffi- 
cient to form a cause of action for irjunc- 
tion. It should amount to a nuisance n the 


sense that it materially affects the heal-h of 


the inmates. The issue framed by the trial 
Court was “Does she (tke plaintiff) frrther 
prove that the said supply of light aml air 
would be diminished by defendant making 
construction there?”. It is misleading. The 
‘issue should be framed as “Does: the plain- 
tiff prove that the proposed constructicn by 
the defendant is likely to substantially affect 
passage of light and air through the western 
windows of her house 30 as to interfere 
materially with the physical comfort cf the 
plaintiff amounting to an actionable nuis- 
ance ?”, Affer directing this issue to be sub- 
stituted in the place of issue framed by trial 
Court, the High Court remanded the matter 
for fresh disposal after giving opportunty to 
parties to adduce additional evidence. AIR 
1970 Mys 76, Rel. on. 

S. K. Joshi for W. K. Joshi, for Appellant; 
B. V. Krishnaswamy Rao, for Responc'ent. 
CZ/DZ/B151/82/VSS 


AIR 1983 NOC 58 (KER) 

-— FULL BENCH 
SUBRAMONIAN POTI, Ag. C. J, 
‘Ku. P. JANAKI AMMA AND 
K. SUKUMARAN, JJ. 


Moidu, Petitioner v. State of Kerala, 
Respondent, 


Cri. M. C. No. 3 of. 1981 and Cri. L4. P. 
Nos. 623, 1599 and 1652 etc. of 1980. Dj- 
31-3-1982. 


(A) Criminal P. C. (2 of 1974), Section 107 
— Proceedings under — Past conduct can be 
the basis for proceedings under Section 107. 

It cannot be said that past conduct siould 
not at all be the basis for taking proceedings 
under Section 107. There is no justification 
to read such a limitation into the sectior. In 
fact it is the events of the past that would 
furnish material to infer about the tendencies 
of a person which in turn will have bearing 
on the likelihood of a similar conduct on his 
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part in the present or immediate future. It 
is really such acts that would serve as basic 
material in justification of the apprehension 
of similar conduct. But that would be sub-. 
ject to the proviso that in point of time and 
relevance the past acts are not remote, (Case 
law discussed). i 3 

(B) Criminal P. C. (2 of 1974), Section 107 
~~ Proceedings under — Events which are 
subject of investigation by police or which 
are subject of trials in Courts — Whether 
can form basis for action under Section 107. 
1970 Ker LJ 61, Overruled. 

It cannot be said as a rule that events 
which are subject of investigation by police 
or which are subject of trial in Courts should 
not be the material furnishing the basis for 
action under Section 107 and it may not also 
be said that it could be the only material. 
That would depend upon facts and circum- 
Stances of each case. Normally Section 107 
proceedings should not be used as parallel 
proceedings. But there may be need for pro- 
ceedings under Section 107 and the material 
that is available for action under Section 107 
may happen to be material on the basis of- 
which investigation by the police is pending 
or trial before Court is on. 1970 Ker LJ 61, 
Overrueld. 

Regard being had to the object of S. 107 
and particularly the fact that it is not intend- 
ed as a punitive action but preventive even 
Where punitive action is taken preventive 
action may be called for if the character of 
the information is such that the Magistrate 
would be justified in acting on such informa- 
tion. As a rule of prudence it may be said 
that information about events which are the 
subject-matter of pending prosecutions may 
by themselves be relied on by the Magistrate 
as information sufficient to warrant an order 
under Section 107. Ultimately it would be 
for the Magistrate to consider whether on 
an overall consideration of the facts avail- 
able to him by way of information he could 
form the opinion that the person against 
whom he was proposing to take action under 
Section 107 was likely to cause imminent 
breach of the peace or disturb the public 
tranquillity. 

(©) Criminal P. C. (2 of 1974), Section 107 
=~ Proceedings under — General statement 
that counter-petitioners are R. S. S. workers 
and that there exists enmity between R.S.S. 
and Marxist Party workers and there is ten- - 
sion prevailing in various places does not by 
itself justify action under Section 107 against 
workers of either group. 

(D) Criminal P. C. (2 of 1974), Section 107 
~~ Mere fact that counter-petitioners are 
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R.S.S. workers or that they assembled 
together would not be a ground to invoke 


Section 107 against them even if there is 


rivalry between R. S. S. and Marxist workers. 

T. V. Prabhakaran, Mary Dias, K. Ram- 
kumar, M. K. Damodaran, N. L. Karishna- 
moorthy and Siby Mathew, for Petitioner: 
Public Prosecutor, for the State, 
JZ/KZ/R629/82/LGC 





AIR 1983 NOC 59 (KER. 

V. KHALID AND 
BALAGANGADHARAN NAIR, JJ. 
Kerala State Housing Board, Appellant v. 
C. Ammalukutty Amma and others, Respon- 

dents. 
W. A. No. 279 of 1982, D/- 5-11-1982. 
Kerala Land Acquisifion Act (21 of 1962), 
Sections 52, 18 — Acquisition proceedings — 


Withdrawal of, before possession of land has. 


been taken — Possession surrendered before 
award under Section 18 is passed — Land 
vests in State Govf. even if award under 
Section 18 is passed subsequently — Hence, 
withdrawal of acquisition proceedings subse- 
quently, could not be permitted even by in- 
voking Section 21 of General Clauses Act. 
(General Clauses Act (1897), S 21). AIR 1970 
SC 1576, Rel. on.; ILR (1981) 2 Ker 53, Ex- 
plained. 

T. C. N. Menon, K. P. G. Menon and 
T. D. Rajalakshmi, for Appellant; T. R. 
Govinda Warriar, Sebastian Davis and Gov- 
ernment Pleader, for Respondents. 


LZ/LZ/F272/82/AMG 


AIR 1983 NOC 60 (MAD. 


: (1982) 2 Mad LJ 381 
PADMANABHAN, J. 
Ponnusamy and another, Petitioners v. 
District Revenue Officer, North Arcot at 

Vellore and others, Respondents. 

W. P. No. 3114 of 1979 and S. A. 157 of 
1981, D/- 2-4-1982. 

Tamil Nadu Agricultural Lands (Record of 
Tenancy Rights) Act (10 of 1969), S. 16-A 
(as inserted by 1972 Act) — Civil Suit — 
Maintainability — Suit for declaration that 
plaintiff is a cultivating tenant and for injunc- 
tion restraining defendants from interfering 
with his possession — Is not maintainable 
under Section 16-A. (Civil P., C. (1908), Sec- 
tion 9). AIR 1980 Mad 180 (FB), Rel. on. 

R. Muthukumaraswami, for Petitioners: K. 
Doraiswami and Kanakaraj Addl. Govt. 
Pleader, for Respondents. 
JZ/JZ/E409/82/HR/RSK. 
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AIR 1983 NOC 61 (MAD.) 
: (1980) 2 Mad LJ 258 
RATNAM, J. 

Palaniappa Gounder, Petitioner y, Nalla- 
muthu Gounder and others, Respondents. 

C. R. P. No. 2197 of 1978, D/- 1-3-1982. 

Civil P. C. (5 of 1908), O. 21, R. 90 and 
Section 47 — Reduction of upset price with- 
out notice to judgment debtor — Irregularity 
falls within scope of Order 21, Rule 99 and 
not under Section 47. AIR 1980 Mad 123 
(FB), Followed. 


S. Sivasubramaniam, for Petitioner; A. R. 
Kumaraswami, for Respondents. 


JZ/LZ/E690/82/THS 


AIR 1983 NOC 62 (ORISSA) 
B. K. BEHERA, J. 


B. N. Dash and others, Petitioners v. Bijay 
Ketan Mohanty, Opposite Party. 

Civil Revn. No. 502 of 1982, Dj/- 
1982, 

(A) Civil P. C. (5 of 1908), O. 14, R. 2 (as 
amended by Act 104 of 1976) — Scope. 

While previously the categorisation was 
only between issues of law and of fact and 
it was mandatory for the Court to try the 
issues of law in the first instance and to post- 
pone settlement of issues of fact, under the 
amended provision, there is a mandate that 
notwithstanding the fact that a case may be 
disposed of on a preliminary issue, the Court 
has to pronounce a judgment on all the 
issues, the only exception having been con- 
tained in sub-rule (2) which relaxes the man- 
date by conferring a discretion upon the 
Court that if the suit or any part thereof 
may be disposed of “on an issue of law only”, 
it may try that issue first. The exercise of 


11-8- 


this discretion has further been limited to 


the contingency that the issue to be so tried 
must either relate to the jurisdiction of the 
Court or be a bar to the suit created by any 
law in force. The use of the words “an 
issue of law only” has to be given its due 
meaning and import in the context. If every 
controversy with regard to the jurisdiction of 
the Court, whether dependent upon conside- 
ration of facts or otherwise, is to be deemed 
to be an issue of Jaw, the use of the words 
“an issue of law only” would be without pur- 
pose and this could not be the intention of 
the Legislature. The amendment has changed 
the notion with regard to the consideration 
of some of the issues as preliminary ones for 
being tried on preferential basis and the 
scope in this behalf has now considerably 
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been restricted. AIR 1978 Punj & Har 230 
and AIR 1980 Raj 192, Followed. 


(B) Civil P, C. (5 of 1908), 0. 7; R. 1. — 
Rejection of plaint — Provisions of Rul: 11 
relate to a stage of admission of plaint. 


P. C. Misra, S. P. Misra, Debasis Das, 
S. K. Choudhury and S. Latif, for Petitioners; 
M. M. Sahu, for Opposite Party. 
JZ/KZ/E521/82/JHS 





AIR 1983 NOC 63 (ORISSA) 
R. C. PATNAIK, J. 


Smt. Sarat Kumari Naik and another, Ap- 
pellants v. Smt. Santilata Rautray, Respon- 
dent, 


Second Appeal No, 357 of 1977, D/- 9-8- 
1982. 


(A) Civil P. C. (5 of 1908), Ss. 151, 100- 
101, .115 — Order of remand of suit under 
Section 151 by first appellate Court — Revi- 
sion, and not appeal lies against such rder 
-= Counsel filing second appeal against such 
order in view of D. B. decision of this Court 
in ILR 1974 Cut 1433 which was valid uth- 
ority on the date of filing appeal — Conduct 
of Counsel could not be held as palsably 
negligent — Second appeal treated as rev_sion. 
AIR 1980 Orissa 177 (FB), Rel. on. 

(B) Civil P. C. (5 of 1908), Ss. 115, 103-101 
=- Revisional and appellate jurisdictia — 
Relative scope and difference. 


A revision is none the less an appeal te 
High Court for dispensation of justice. but 
circumscribed by jurisdiction as provid:d in 
Section 115. The difference between an appeal 
or a revision lies in the limit and score of 
jurisdiction. The right of appeal is oze of 
entering a superior Court and invokinz its 
aid and interposition to redress the error of 
the Court below. Two things which ace re- 
quired to constitute appellate jurisdiction are 
the existence of the relation of superio- and 
inferior Court and the power on the pzrt of 
the former to review decisions of the atter. 
When the aid of the High Court is invoked 
on the revisional side it is done because. it is 
a superior Court and it can interefer fcr the 
purpose of rectifying the error of the Court 
below. Section 115 circumscribes the limits 
of revisional jurisdiction but the jurisdiction 
which is being exercised is a part o£ the 
general appellate jurisdiction of the High 
Court as a superior Court. It is only cne of 
the Modes of exercising power conferred by 
the Statute; basically and fundamentelly it 
is the appellate jurisdiction of the High 
Court which is being invoked and .exercised 
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in a wider, and larger sense. AIR 1970 5C 1, 
Rel. on. 

R N. Sinha, N. C. Patnaik, R. Mohanty, 
S. C. Moharana and B. Mohanty, for Ap- 
pellants; G. C. Jena, K. C. Rout, S. B. 
Choudhury, B. C. Das, A. N. Misra, B. P. 
Misra, M. K. De, G. K. Kar and R. K. 
Mohapatra, for Respondent 


JZ/LZ/E524/82/VCD 


AIR 1983 NOC 64 (PAT,) 


BIRENDRA PRASAD SINHA, J. 
Ramji Sharma and others ete., Appellants 
v. Smt. Deoshakhi Kuer and others, Respon- 
dents. 


A. E. A. D. Nos. 243 and 252 of 1977, D/- 
19-10-1982, 

Hindu Women’s Right to Property Act 
(18 of 1937) (since repealed), S. 3 (2) — 
Joint family — Widow's right — Death of 
husband — Widow gets interests in property 
but not his status or position in joint family. 

Section 3 (2) gives a widow her husband’s 
interest in the property but not his status or 
position in the joint:family. This right she 
acquires as a statutory right based on the 
fiction that half the body of the deceased 
husband survives in her. If the widow asks 
for a partition the joint family becomes dis- 
rupted and whatever share she gets passes 
on to her husband’s heirs on her death, If 
she dies without asking for a partition her 
interest would pass on to the coparceners of 
her husband by survivorship. During the life- 
time of the widow statutorily inheriting her 
husband’s interest, right of survivorship of 
her husband’s coparcenets is only kept in 
abeyance. If there is no coparcener living at 
the time of the death of the widow the pro- 
perty held by her would again pass to herc 
husband’s heirs. l 

The Hindu Women’s Right to Property 
Act, introduced important changes’ in the 
law of succession. It put the widow as a 
member of the joint family in the place of 
her deceased husband and vested the hus- 
band’s interest in the joint family property 
under the Mitakshara, though undefined, in 
the widow immediately upon his death. It 
confered on the widow the same right of 
claiming partition of the joint family property 
as any other coparcener entitled to do so. 
The widow became entitled to the undivided 
interest of her deceased husband and took 
the same interest as her husband. When the 
deceased left a son the widow became entitled 
to be in the same position as the son. 

R. S. Chatterjee, Matukdhari Sharma -and 
Ram Padarath Prasad, for Appellants; Pashu- 
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pati Pd. Sinha and Prem Lall, for Respon- 
denis. 
LZ/LZ/F457/82/LGC 


AIR 1983 NOC 65 (PUNJ. & HAR.) 
FULL BENCH 


S. S. SANDHAWALIA, C. J., SURINDER 
SINGH AND I. S. TIWANA, JJ. 


M/s. Jog Dhian Vinod Kumar, Petitioner 
v. State of Haryana and another, Respon- 
dents. . 

Civil Writ Petn. No. 3848 of 1972, D/- 
9-8-1982. 

Punjab General Sales Tax (Haryana Am- 
endment and Validation) Act (Haryana Act 
No. 19 of 1972). Preamble — Retrospective 
imposition of sales tax on wheat thresher 
discs, pumping sets is valid — Act is not 
ultra vires of Constitution. (Constitution of 
India, Art, 19). 1979 Tax LR (NOC) 33 
(Punj & Har), Approved. 

R. N. Narula with P. S. Saini, for Peti- 
tioner; P. S. Subhan, Deputy Advocate Gene- 
ral, Haryana, for Respondents, 
IZ/1Z/1ID774/82/GDR 


AIR 1983 NOC 66 (PUNT. & HAR) © 
: 1982 Land LR 621 
I. S. TIWANA, J. 


Sat Pal, Petitioner v. State of Punjab and 
others, Respondents. 

Civil Writ Peta. No. 2014 of 1980, Dj- 
9-8-1982. 

E. P. Holdings (Consolidation and Preven- 
tion of Fragmentation) Act (50 of 1948), 
S. 16-A — Partition of joint khata of par- 
ties — Consolidation authority not em- 
powered to partition in absence of express 
provision in consolidation scheme in terms 
of S. 16-A. 

Where there is no express provision in the 
consolidation scheme empowering the cons 
solidation authority to partition joint khata 
he cannot partition the khata after revoca- 
tion of earlier scheme which had provided 
for the partition of the joint khata of the 
parties. 

It is patent that consolidation proceedings 
have to be carried out in accordance with 
the scheme prepared by the consolidation 
authorities in accordance with the Act and 
the Rules. This scheme is the very basis of 
the consolidation proceedings. If at the time 
of the framing of the earlier consolidation 
scheme in the year 1971-72 it had been pro- 
vided for in terms of S. 16-A that the joint 
khata of the parties would be partitioned, it 
would not mean that the same provision 
would continue in the subsequent scheme 


A. I. È. 


after ihe revocation of earlier scheme. It 
is not the case that even in the subsequent 
scheme any provision had been made with 
regard to the partition of the joint khata of 
the parties. In the absence of any provision 
in the scheme in terms of S. 16-A providing 
for the partition of joint khata, the consoli- 
dation authorities obviously cannot partition 
the same. 

R. S. Bindra, Sr. Advocate with Rajiv 
Bhalla, for Petitioner; Amarjit Markan, fop 
Respondents. 


IZ/IZ/D786/82/JDD/LGC-H 


AIR 1983 NOC 67 (PUNJ. & HAR.) 
: (1982) 2 Ren CR 273 
J. V. GUPTA, J. 
Kailash Chander Jain, Petitioner v. Mool 
Raj Sondhi, Respondent. 
Civil Revn. No. 2528 of 1980, D/- 29-4- 
1982. 


(A) Haryana Urban (Control of Rent and 
Eviction) Act (11 of 1973), Ss. 15 and 4 — 
Deficit court-fee paid on petition for fixation 
of fair rent — Ground pleaded for the first 
time in revision was disallowed. 

Where for the first time in revision before 
the High Court the tenant pleaded that the 
landlord’s petition for fixing fair rent was 
not competent for non-payment of requisite 
court-fee of Rs. 50/-, the plea was not enter- 
tained, 

(8) Haryana Urban (Control of Rent and 
Eviction) Act (11 of 1973), S. 4 Q) b) — 
Parties agreeing for a certain quantum of 
rent for 111/2 months — Tenant holding 
over beyond that period was a_ statutory 
tenant — Petition for fixation of fair rent 
filed subsequently was maintainable. 

As per the rent note fixing 11 1/2 months 
as the period of tenancy the rent was stated 
to be Rs. 75/- per month. The landlord 
applied for fixation of fair rent after the 
expiry of such period and the tenant resisted 
it pleading that Rs. 75/- which was the 
agreed rent should be fixed as basic rent. 
Rejecting the same it was ‘held that after 
the expiry of the period fixed in the rent note 
Rs. 75/- could not be treated as the agreed 
rent. Since the tenant was occupying the 
premises as a statutory tenant, he could not 
prevent the landlord from getting the fair 
rent fixed on the basis of the rent prevailing 
in the locality for similar accommodation as 
on date of the application. 

Y. K. Sharma, for Petitioner; 
Chand, for Respondent, 


GZ/JZ/D269/82/TVN/SSG-H 
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::2:. The few relevant facts are that Shri 
G. A... Parikh, ‘Food: Inspector ..attached: to 


Baroda Municipal. Corporation . visited’ the . 


shop of the ‘respondent. No. 1 accused: Madan- 
Jal Ramlal - Sharma. on Sep:. 4, 1976 arcund 
7.20 a. m. -He purchased: curd..from‘a‘ con- 


tainer having 21/2 Kg. of curd for the pur- 


pose of analysis... There was a. board: hang- 
ing on the outer side of the container that 
the curd is prepared from .cow’s milk. ` The 
Food Inspector purchased 600 grams of curd 
and after churning the curd, he divided # in 
three equal parts and prepared three _s2pa- 


rate samples, each kept in a separate bcitle. . 
After. various formalities imcluding obtain- . 


ing the sanction for prosecuting the respon- 
dent-accused, a complaint was filed in the 
Gourt -of the learned Judicial Magistrate, 
First Class (Municipality) a Baroda. In the 
course of trial at the request of the accused 
the third sample was sent to the Certral 
Food Laboratory for analysis and report. 
- Tk may: also be mentioned that- the Food 
Inspector himself had sent one sample to 
the public analyst attached to: the labora“ory 
set up by the Municipal Corporation, for 
analysis - of article of food. : The report of 
the public analyst shows that the sample of 
curd contained 3% milk fat and 11.7% milk 
solid non-fat. On the other hand, the report 
of the Central Food Laboratory, Calc.tta 
(Ext. 15) shows that milk fat was 2.9% and 
milk solid’ non-fat 10.8%. - It was opined 
that the sample of curd was adulterated. 
The learned Magistrate held that the. curd 
in question was prepared out of cow's milk, 
that it did not conform to the prescribed 
standard and reached the ccenclusion that the 
prosecution case was established beyone a 
_ Shadow of reasonable doubt. Conséquertly, 
the learned Magistrate convicted the frst 
Kespondent-accused for an offence urder 
Section 7 (1) read with S. 16 (1) (a) (i) of 
the Prevention of Food Adulteration act, 
1954 and sentenced him te ‘suffer rigorous 
imprisonment for four months and to Day 
fine of Rs. 500/- in default to suffer further 
rigorous imprisonment for two months. 


3. The first respondent-accused M E 
Griminal Appeal No. 46.òf 1977 in the Ccurt 
of Session at Baroda. The learned Addi- 
tional Sessions Judge who. heard the appzal, 


inter alia,-held that ‘proper churning of the . 


_ sample having not been done, the sample 
l cannót be said to be homogeneous and re- 
piesėntative. of the curd in. question SO as. to 
arrive ‘at a. proper conclusion - -on analysis ee 
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the- sample and - on: the ` a ground ba bce 
ieee the accused. 


~ Two appeals were nretuived against 
i judgment of the learned Sessions Judge. 
Criminal Appeal No. 218 of 1978 was pre- 
ferred. by the State of Gujarat. and Criminal 
Appeal No. 603 of. 1978 was preferred by 
the complainant Food Inspector. -A Division 
Bench of the Gujarat High Court disposed . 
of. both the appeals by a common judgment. 
The High Court affirmed the acquittal ob- 
serving that ‘the conclusion is inescapable 
that the prosecution has failed to prove that 
the churning was done in a proper. manner . 
so as to make the entire curd one- and. all 
the samples would be identical in themselves’. 
Hence this appeal by. special leave by the 
complainant Food Inspector. 


5. The sample of curd was taken on 
Sept. 4, 1976. Six years have passed and 
two Courts have concurred in acquitting the 
accused, namely, the Sessions Judge and the 
High Court. We are, therefore, reluctant to 
interfere with the order of acquittal. But 
the learned counsel Mr. M. C. Bhandare for 
the appellant, Food Inspector and the learn- 
ed counsel Mr. Nain -appearing for the State 
of Gujarat second respondent supporting the 
appellant, urged that irregularity in churning 
the curd before sampling-the same in bottles, 
as found by the High Court; if allowed to 
remain unquestioned, if would have an 
adverse effect on a large number of pending 
cases. We are, therefore, only inclined: to 
examine the legal submission and we make 
it absolutely clear that we are disinclined to 
interfere after six years in what is found to 
be marginal adulteration by the learned 
Magistrate so as to send the respondent to 
jail, though we must make it abundantly 
clear that we do not look upon with equa- 
nimity on offences under the Prevention of 
Food Adulteration Act because.these offences 
have the deleterious effect playing havoc 
with the health and. well-being of a large 
segment of the society. But the acquittal 
by two Courts and delay of six years and 
coupled. with the finding that there was mar- 
ginal adulteration would certainly be a dis- 
incentive to interfere with the order. $ 


- 6 It is indisputable that curd is an arti- 


cle of food. Rule 22.of the Prevention of 


Food Adulteration ` Rules, 1955- (Rules ` for 
short)- provides that in- the case of ‘curd, a 


quantity: of 200 grams. has to “be” sent ‘to the 


Public . Analyst/Director. of ‘Central Food 
Laboratory for .analysis: ‘The. standard ` for 
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cow's. milk for..Gujarat: asi- prescribed > under 
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tbe Rules is tbat it must contain 3.5% milk 


fat and 8.5% milk solids non-fat. Furtker 
provision is that the curd obtained 
from any kind of milk shall have 


ihe same content as the milk fat and 
milk solids non-fat as the milk from which 
ít is prepared. Section 13 (3) of the Act, 
provides that tbe certificate issued by the 
Director of Central Food Laboratory under 
Section 2-B shall supersede the report given 
by the Public Analyst under sub-section (1). 
The report of the Central Food Laboratory 
shows that the sample contained 2.9% of 
milk fat. Therefore, the conclusion that the 
sample of curd was adulterated is unques- 
tionable. 


7. The learned Sessions Judge found that 
after purchasing the curd in order to make 
the sample homogeneous and representative, 
churning was not done as required and 
therefore the sample was not both homoge- 
neous and representative and therefore the 
accused could not be said to have sold or 
stored for sale adulterated curd. While 
affirming this conclusion the High Court has 
observed that the evidence of Ext. 49 Devst- 
bhai Ramjibhai, a defence witness and the 
statement of the accused recorded under 


Section 248 (2), Cr. P. C. would show that 


the churning was not done by an instrument 
but the complainant had done it with his 
band and thereafter curd was divided into. 
three parts and three sample bottles were 
filled. The High Court then observed that 
on this point Devsibhai Ramjibhai had not 
been cross-examined. The High Court while 
proceeding to appreciate the evidence of 
Devsibhai Ramjibhai accepted it in prefer- 
ence to the other evidence of the com- 
plainant who had stated that the churning 
was done with a spoon. Then comes the 
observation of the High. Court which clinches 
the matter. It reads as under: ` 


“But fortunately for the prosecution when 
the spoon aspect becomes doubtful, and 
when the defence version clearly found by 
us on record is that the allegation is that 
the churning was done by means of hand 
alone, it was quite necessary for the prose- 
cution to challenge this version. of the 
defence which has been given by the defence 
witness on oath. In the absence of that, un- 
fortunately, we have come to the conclusion 
that the prosecution has failed to prove that 
the churning was done in a proper manner 
so as to make the entire curd one and all 
the samples would be identical im them- 
acives.” 
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The High Court held that on this short 
ground alone the acquittal must be affirmed. 
With respect, we find it very difficult to sub- 
scribe to the view taken by the High Court. 
Rule 14 provides that sample of food for the 
purpose of analysis shall be taken in clean 
dry bottles or jars or in other suitable con- 
tainers which shall be closed sufficiently, 
tight to prevent leakage, evaporation, or in 
the case of dry substance, entrance of mois- 
ture and shall be carefully sealed. Rule 15 
provides for labelling and addressing the 
bottles. Rule 16 provides for packing and 
sealing the samples. Rule 20 enables the 
Food Inspector to add prescribed preserva- 
tive to the sample. Rule 22 prescribes quan- 
tity necessary for analysis. Jt may be re- 
called that Sec. 11 prescribes procedure to 
be followed by Food Iuspector. 

&. Our attention was not drawn to any 
provision in the Act or the Rules making it 
obligatory that churning should be done 
with some machine so as to make a sample 
homogeneous and- representative sample: 
We are conscious of the fact that in milk 
and milk preparations including curd, it is 
distinctly possible that the fat settles on the 
top and in order to find out whether the 
milk or its preparation such as curd has pre- 
scribed content, the sample must be hom 
geneous and representative so that the ana- 
lysis can furnish reliable proof of nature 
and content of the article of food under 
analysis. For this purpose churning is one 
of the methods of making the sample hom 
geneous and representative. But shaving said 
this, there is nothing in the Act or the Rules 
which prescribes that churning must be don 
by some instrument, and that churning don 
by hand would not provide a homogeneous 
and representative sample. Common sense 
dictates that articles of food like milk and 
curd when churned with hand would pro- 
perly mix-up from top to bottom. More so 
when the quantity is either 600 grams which 
was the quantity purchased or 21/2 Kgs. 
which was the quantity in the container. 
There was evidence that the churning was 
done by spoon. But even if the High Court 
found that evidence unreliable and evidence 
of defence witness Devsibhai Ramjibhai so 
much reliable that it was prepared to act 
upon it disagreeing with the other evidence, 
the evidence of Devsibhai Ramjibhai was 
that churning was done with hand, and he 
did not say that the churning was not effec- 
tive. We, therefore, find it difficult to sub- 
scribe to the view of the High Court that 
the churning is required to be done by some 
instrument or that the. churning dore by 
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hand would not meet with the requirements 
of making a sample homogeneous and re- 
presentative. There has tc be a finding that 
the churning done with hand was not ad- 
equate. There is no such finding. We are, 
therefore, of the opinion tkat the High Court 
was not justified in confirming the acquittal 
on this ground. 

9. Having made the position in law clear, 
as we understand it, we decline to set aside 
the acquittal. Subject to above observation 
the appeal is dismissed. 

Orders -accordingly. 


AIR 1983 SUPREME COURT 179 
(From: Bombay)* 
Y.: V. CHANDRACHUD, C. J. AND 
O. CHINNAPPA BEDDY, J. 
Criminal Appeal No. €53 of 1981, D/- 
17-12-1982. | 
Vithal Bhimashah Koli, Appellant v. State 
of Maharashtra, Respondent. © 
Penal Code (45 of 1860), S. 149 — Unlaw- 
ful assembly — Common object — Test to 
determine. Criminal Appeal No. 428 of 
1981, D/- 6-8-1981 (Bom.), Reversed. 
Accused persons were lying in wait at dif- 
ferent places, splitting themselves in smaller 
groups so that. they may not attract atten- 
tion. They joined together at the place of 


incident without much appreciable interval. 


of time. They. further attacked the deceased 
jointly and in succession. At one point of 
time they simultaneously attacked the deceas- 
ed. Afterwards together they dragged dead 
body. 

Under circumstances of the case it was 
held that all the accused must have been 
animated by common object, and had be- 
come members of unlawful assembly, even 
though they came to the scene of incident 
separately and without prior appointment. 
Common object could and did develop eo 
instanti. Criminal Appeal No. 428 of 1981, 
D/- 6-8-1981 (Bom.), Reversed. (Para 3) 

Mr. S. K. Bisaria, Advocate, for Appellant; 
Mr. S. B. Bhasme, Sr. Advocate, Mr. M. N. 
Shroff, Advocate with him. for Respondent. 


CHINNAPPA REDDY, J.:— The first of 
nine accused, who were tried by the learned 
Third Additional. Sessions Judge, Solapur is 


*Criminal ‘Appeal No. 428 -of: 1981, D/- 6-8- 
1981 (Bom). | 
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the appellant in this appeal by special leave 
under Art. 136 of the Constitution. Ali the 
uine- were charged with offences under Sec- 
tions 120B, 147, 148, 307.read with Sec- 
tions 149, 201 read with Ss. 149 and 341 read 
with S. 149. Four, out of them, A-1, 6, 7 
and 9 were further charged with an offence 
u/s. 303 read with S. 149 while the remaining 
five accused were charged u/s. 302 read with 
Sec. 149. The learned Sessions Judge con- 
victed all the nine accused of the various 
offences. He convicted A-1, 6, 7 and 9 of 
the offence u/s. 303 read with S. 149 and 
sentenced them to death. He convicted A-2, 
3, 4, 5 and 8 under S. 302 read with S. 149 
and sentenced them to suffer imprisonment 
for life. On appeal, the High Court `of 
Maharashtra found that there was no unlaw- 
ful assembly and therefore, acquitted all the 
accused of the various charges under Ss. 147, 
148 and 149 read with the other substantive 
sections of the Penal Code. A-7, 8 and 9 


‘were acquitted of all the remaining charges 


also. A-1 was convicted under S. 303 and 
the sentence of death was confirmed. A-1 
and 6 were convicted under S. 323 in regard 
to the injuries caused to P. W.-3 ang sen- 
tenced’ to ‘imprisonment for three months. 
A-2, 3, 4 and 5 were convicted under Sec- 
tion 323 in regard to the injuries caused to 
the deceased and sentenced to imprisonment 
for three months. A-1, 2, 3, 4, 5 and 6 were 
all convicted under Sec. 201 and sentenced 
to suffer imprisonment for three years. A-6 
was further convicted under S. 27 of the 
Arms Act and duly sentenced. The first 
accused whose sentence of death has been 
confirmed, has appealed to this Court after 
obtaining special leave under Art. 136 of the 
Constitution. . 


2 It appears from evidence which cannot 
be disputed that in the village of Telgaon, 
there is bitter faction between two groups, 
one led by the deceased Siddappa and the 
other led by Laxman Desai, A-6. There 
were the usual round of criminal cases be- 
tween tbe parties. Some months prior to 
the present occurrence, Bhimanna, brother 
of P. W.-3, the principal witness in this case, 
had been murdered. .A-I1, 6, 7.and 9 and 
two others had been convicted of murder in 
that case and sentenced to suffer life impri- 
sonment. At the time of the present inci- 
dent, they were on bail. On Oct. 17, 1980, 
the deceased went to the shop of Swami te 
purchase. betel leaves-and -betel - nuts. - As 
usual with him, he was carrying a gun on 
àis left. shoulder. At that time, his brother, 
P. W.-2 was sitting on a platform near the 
shop of Swami. After purchasing the betel » 
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leaves and bétel nuts, the deceased. proceed- 
ed towards the Maruti temple. ..P. W.-3 was 
-at that time standing near. the Laxmi temple 
offering prayers. A little before he saw 
Siddappa coming from the Side of the Gram 
Panchayat and proceeding towards the 
Maruti temple, he saw A-1 sitting to the 
north of the Maruti temple with an axe in 
his: hands. He noticed A-3 following Sid- 
dappa. All of a sudden, A-3 caught Sid 
dappa from behind and they started grappl- 


ing with each other. Just then A-4, 5 and. 


8 came running from the house of Narsappa 
started dragging Siddappa towards 
Mahadev temple. As Siddappa was being 
dragged, his gun slipped from his shoulder 
and fell down. 
bit him with a stick. on his back. Mean- 
while, A-2, 6 and 7 also came running to the 
spot from the lane by the side of the house 
of Rama Koli and eight or nine assailants 
started assaulting Siddappa. When A-5 beat 
him on his back, P. W. 3 fell down in the 
ditch between the Laxmi temple and Maha- 
dev temple. A-1.came there running and 
gave bhim a blow with the axe, which was 
with him. He: missed and gave a second 


blow. which hit him on the head. P. W.-3- 


sustained a bleeding injury. He, however, 
continued to witness: the incident,. according 
- to him, sitting up in the ditch. He saw all 
the accused persons. assaulting the deceased. 
A-1 gave an axe-blow on the face of Sid- 
dappa and again gave a second blow on the 
neck. A-6, who had an axe in one hand 
and Siddappa’s gun in the other also gave 
an axe-blow. A-2 gave an axe-blow in the 
waist region of Siddappa. All of them start- 
ed dragging Siddappa towards Bhandar 
Kavthe Road. P. W.-3 became. frightened 
that he might also be killed and .ran to the 
house of Ganapati Kumbhar. P. W.-2, the 
brother of the deceased, who was sitting near 
the betel ‘shop of Swami beard the screams 
of Siddappa and ran towards Mahadev tem- 
ple. He saw all the accused. assaulting Sid- 
dappa with. axes. A-6, also had Siddappa’s 
gun in his hand which he pointed towards 
P. W.-2, threatening to shoot him if he came 
forward. P. W.-2 noticed P. W.-3 lying. in- 
jured by the side of the platform of Maha- 
dev temple. All the accused started dragging 
Siddappa. ` He ran- towards. his house, in- 
formed his mother and wife and then. ran 
to the house of -the Police: -Patel;; P. W.-4. 
The wife of the deceased, P, W.-5:- rushed 
towards Mahadev temple and she saw the 


decuséd persons dragging the dead. body. 
o towards Bhandar Kavthe Road. She begged ` 
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A-5 noticed P. W.-3 there, - 
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them not to do so, but they threatened to 
finish her. off also. > She . returned. to | the 


Mahadevy temple weeping... P. W.-4 accom- 


panied P.. W.-2 to Mahadev temple and 
found women-folk weeping and wailing. 
On the basis of the information . received 
from P. W.-2, he prepared a report and sent 
it to the Police Station, _Mandrup. The 
police came to the village by about 4.00 p. m. 
Thereafter the investigation proceeded. It 
was found that the body of Siddappa had 
been burnt and only bones and ashes re- 
mained, Siddappa’s gun which was half 
burnt was found near the ashes, so also bis 
wrist watch. After completing the investiga- 
tion, the police filed a charge-sheet against 
the nine accused. 


3. The facts mentioned by us were sub- 
stantially found by the High Court. Yet the 
High Court by. a curious process of reason- 
ing came to the conclusion that there was 
no unlawful assembly and that each of the 
accused persons was liable for his. own in- 
dividual] act. The High Court thought that 
because the accused arrived on the scene ‘at 
different ‘times and at different stages of the 
assault, they could not be-said to be animat- 
ed by any common object. The reasoning 
appears to us to be. totally fallacious. It’ is 
obvious from. the evidence. that the several - 
accused persons were lying in wait at differ. 
ent places near the-- Mahadey temple and 
Maruti. temple. They had apparently split 
themselves: into smaller groups, so that they ` 
might’ not. attract attention. It was not as 
if there was any appreciable interval of time 
between their joining each otter in the 
attack. .It was a continuous process without 
any noticeable time lag. First, according to 
the evidence, A-3 caught him’ from behind; — 
immediately A-4, 5 and- 8 joined him ‘arid 
dragged in the direction of Mahadev temple. 
They were joined by A-2, 6 and 7 also in 
dragging him towards Mahadeyv temple. 
A-1, who was already sitting near the Maruti 
temple, first took care of P. W.-3 and then - 
joined the others in assaulting Siddappa. 
Even if there was any interval ‘of timé be- 
tween the various stages of the attack in 
which the several’ accused joined and parti- 
cipated it was a clear case where all of them 
must be held to have been animated by a 
common object. There was a point of time 
in which all of them took part in the assault 
simultaneously and they also took away the | 
body together. Even if they had come to 
the scene of offences ‘separately and without 
any prior arrangemént; on the facts of the 
case, Clearly. they had” become members | of} 
an unlawful: assembly «when : they: joiried| ` 
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togetlier to assault the deceased. The +om- 
mon object could and. did develop eo instanti. 
Unfortunately, the High Court has giver a 


categoric finding that -there was no conrnon 


object and therefore, no unlawful assembly. 
The High Court has acquitted the accused 
of the charges under Ss. 147, 148, 302 read 
with Ss. 149, 303, read with Ss. 149 and 307 
read with S. 149, ‘There is no appeal by the 
State and we have, therefore, to proceed on 
the basis that A-1 can only be convictec for 
the individual acts established against Him. 


4. P. W.-2 in his examination-in-chief, 
specified no particular act against A-I, but 
generally stated that. A-1 to 4 and 6 `o 9 
assaulted Siddappa with axes and A-5 as- 
saulted Siddappa with a stick covered with 
a wire. In his cross-examination, he attempt- 
ed to improve on the version given by him 
by, saying that A-1 gave an axe blow or the 
neck and A-6 gave a blow on the baci of 
the ear. But that is belied by the info-ma- 
tion which he gave to P. W.-4 which wes to 
the effect that all the nine accused persons 
committed the murder of Siddappa and 
dragged away his dead body. No cther 
detail was. mentioned. P. W.3 however 
stated that A-1 gave an axe blow on the face 
of Siddappa and a second axe blow on the 
neck of Siddappa. He also stated that A-6 
and A-2 also gave axe blows to Siddaspa. 
While the evidence of P. W.-3 can’ be ac- 
cepted without any hesitation in regarc to 
_ fhe attack on himself, we find it a litfle diff- 
cult to accept his evidence in regard ta the 
acts attributed by him to. the various acegsed 
in the assault on the deceased. It has tə be 
remembered that he had himself been attack- 
ed by A-i and he had fallen on the groond, 
in the ditch. Without the slightest dcubt, 
he must have apprehended danger to his 
own life. In fact he says so, but states that 
he ran away only after witnessing the entire 
incident. When he did run away, he left 
behind him his chappal, shawl-and tu ban 
which were found lying” on the spot when 
the police came to the village. The ciroum- 
stance that these articles were lying on the 
spot, indicates that he must have run way 
froni the scere as soon as he was ‘attacked. 
According to him, he fell down in the d ich, 
but sat up and ‘witnessed the incident It 
was then that he claims ‘to have noticeé the 
overt acts attributed to A-1 and 6. _ The. as- 
sdult on the deceased was by éight or mine 
‘persons, who had surrounded ` him. | We 
doubt very much ` _ Whether it was posi ible 


for P W.3 even if he Jad watched tke nei- 
gent. sittine in -the: diteh:..-to haves- noiced 


Suresh v. Gate of Maharashtra’ ` 


S.C. 181 | 


which of :the assailants gave ‘which. blow and 
on which part of the body of the deceased, 
We think that the. witness is indulging in 
exaggeration when he claims to have noticed 
the particular acts attributed by him te A-l, 
6 and 9 in the assault on the deceased. 
Apparently, the important members of the 
opposite party had been chosen -and attri- 
buted overt acts. We are, therefore, unable 
to accept the prosecution case that it was 
A-1 that delivered a blow on the face and 
another blow on the neck of the deceased. 
All what may be safely said is. that A-1 was 
one of the several assailants that attacked 
the deceased. If that be so, he must stand 
in the same position as the other accused. 
His conviction under S. 303 and the sentence 
of death have, therefore, fo be set aside. 
Instead he is convicted under S. 324 and 
sentenced to suffer imprisonment for three 
months. The convictions for other offences 
and the sentences imposed in regard tc them 
are confirmed. We wish to observe that the 
several accused in the case should consider 
themselves lucky in getting away with the 
charges under Ss. 302 and 303 read with Sec- 
tion 149, as it appeared to us that it was a 
clear case where they were members of an 
unlawful assembly, whose common abject 
was to commit murder. . 2 : 
i Order accordingly. 


AIR 1883 SUPREME COURT 18i 
V. D. TULZAPURKAR AND 
BAHARUL ISLAM, JJ. 
Writ Petns. (Criminal). Nos. 1210 and 4242 ` 
of 1982, D/-_ 17-12-1982. - ` 
Suresh Bhojraj: Chelani, Petitioner v. State 
ot Maharashtra, Respondent, 


. And 


Narain T. Mirchandani, Petitioner y. State 
of Maharashtra, Respondent, 


(A) Conservation of Foreign. Exchange aud 
Prevention of Snmggling Activities Act (52 of 
1974), Ss. 8 Œ), 9, 10 — Detention wader 
Act, where S. 9 is not applicable — Maxi- 
mum period of detention in view of Sec. 10, | 
is one year — Mere now-menfion of period 
of detention ja order of confirmation under 
S. 8 () — Order is wot thereby vitiated. 
AIR 1981 SC 1641, Dist. (Para 5) 


. (Œ) Conservation: of Foreign Exchange and 
Prevention of Smuggling. Activities Act (52 of 
1974), Ss: 8 (c), 3 — Detention — Review 
of — Procedure — Customs Officers present 
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before Advisory Board with files aud docu- 
ments as directed by Board under S. 8 (©) 
— Absence of plea fhat Customs Officers 
either pleaded or argued the case before 
Board — Question of violation of Article 14 
of Constitution does. not arise, merely be- 
cause detenu was not represented. (Consfi- 
tution of India, Arts. 226, 14). (Para 5) 


(C) Conservation of Foreign Exchange and 
Prevention of Smuggling Activities Act (52 of 
1974), S. 8 (© — Detention order passed by 
Secretary — Confirmation order passed by 
Minister of State for Home — Notification 
No. SPL-3 (A)/PSA. 1182 dated 20-2-1982 
— Minister of State was duly authorised by 
Chief Minister io pass requisite confirmation 
order — Confirmation order is valid. 

. (Para 5) 


Cases Referred: Chronological Paras 
AIR 1981 SC 1641:1981 Cri LY 1262 5 
AIR 1981 SC 2041: 1981 Cri LJ 1501 5 


Mr. Ram Jethmalani, Sr. Advocate, Miss. 
K. Jaiswal, Advocate with him (in W. P. 
(Cri) No. 1210/82) and Dr. Y. S. Chitale, 
Sr. Advocate, Mr. K. J. John, Advocate with 
him (in W. P. (Cri). No. 1242/82), for Peti- 
tioners; Mr. O. P. Rana, Sr. Advocate, Mr. 
M. N. Shroff, Advocate with him, for the 
State; Mr. N. C. Talukdar, Sr. Advocate, 
Mr. E. N. S. Anam, Advocate with him, for 
Union of India; Mr. O. P. Rana, Sr. Ad- 
vocate, Mr. M. N. Shroff, Advocate with 
him (for Respondent) in W. P. 
1242/82. 


BAHARUL ISLAM, J.:— The facts of 
these two writ petitions are common and 
inter-connected. The contentions raised be- 
fore us by Mr. Jethmalani, counsel for the 
petitioner, Suresh Bhojraj Chelani, in Writ 
Petition (Cri.) No. 1210 of 1982 have been 
endorsed by Dr. Chitale, counsel appearing 
for the petitioner, Narain Tarachand Mir- 
chandani (hereinafter ‘Mirchandani’) who 
has additionally filed some written argu- 
ments. 


Fhe petitioners have been detained under 
sub-section (1) of S. 3 of the Conservation 
of Foreign Exchange and = Prevention of 
Smuggling Activities Act, 1974 (hereinafter 
‘the COFEPOSA Act’); by two separate 
orders, both dated 16th of April, 1982. The 
allegations against them are these: 


2. The petitioners arrived at the Bombay 
Airport on 30th Dec., 1981 from Singapore 
by Singapore Airlines Flight No. -SQ. 022. 
The unaccompanied baggage of the peti- 
tioners was weighed together. The juggage, 
consisted of two bags and one zipper bag 
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with claim tags bearing Nos. 10-17-95, 
10-17-96 and 10-17-97. The outer part of 
the said tags were pinned to the ticket of 
Mirchandani. On arrival at the Bombay 
Airport, the said three bags were brought 
from the conveyor belt tothe customs clear- 
ance barrier. Both the petitioners initially 
stood at the same checking customs counter. 
Subsequently, at the request of the Customs 
Officer, Mirchandani was sent to a different 
counter. Chelani got the bag bearing tag 
No. 96 as his bag cleared after paying cus- 
toms duty of Rs. 930/- in respect of goods 
found in the said bag. Mirchandani got the 
bag bearing No. 97 claimed by him as his 
bag, cleared it on payment of Rs. 1,550/- as 
customs duty. The third bag, namely, the 
zipper bag, bearing No. 95 whose outer part 
was pinned to Mirchandani’s ticket was dis- 
claimed by both the petitioners. The said 
bag was opened and inspected by the Cus- 
foms Officer in the presence of Mirchandani. 
The zipper bag was found to contain foreign 
goods such as ladies wrist watches, mini 
stereo cassette players, watch pens, casio cal- 
culators, recorded tapes and ladies wearing 
appareils, whose C. I. F. value was found to 
be Rs. 43,390/- with corresponding market 
value assessed at Rs.. 1,13,920/-. The said 
goods were seized under a __panchanama. 
Thereafter, the statements of the petitioners 
were recorded. 


3. In his statement, Mirchandani said 
that on 22nd Oct., 1981, he along with his 
friend, Chelani, had left for Bangkok. The 
tickets held by them were routed in Bombay- 
Bangkok-Singapore-Bombay. He had taken 
five hundred U. S. dollars to Singapore 
which he had purchased from a person at 
Crawford Market with Rs. 5,050/- at the rate 
of Rs. 10.10 per dollar. At Singapdre, he 
had purchased the goods with this money. 
He did not know how much money Ohelani 
carried. On 20th Dec., 1981, Chelani was 
away for two to three hours and on his re- 
turn, he (Mirchandani) had noticed one grey 
coloured zipper hand bag and. on being ask- 
ed, Chelani told him that he had purchased 
some car and motor cycle parts. They 
checked out of the hotel on 29-12-1981. He 
had one V.LP. hand bag and one brown 
suit-case. Chelani had one suit-case, one 
brief-case and one zipper bag. At Singapore 
Airport, Chelani got the baggage and all. of 
them weighed together and when he noticed 
that there were three baggage tags attached 
to his ticket, he asked Chelani, why three 
tags were stapled to his. ticket, and was told 
by Chelani that he had checked their baggage 
together. On arrival at Bombay Airport, 
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Chelani had. asked him 
zipper bag from the conveyor belt te 
Customs Counter as it was heavy. He took 
the baggage to the Cus-oms Counter and 
stood in the same queue behind Cbelani. 
When one of the Customs Officers asked him 
to go to the next counter, he did so and 
checked his luggage consisting of one suit- 
case, one V.LP. bag and cne plastic bag con- 
taining whisky and cigarettes and he paid as 
duty Rs. 1,550/- which he received from: his 
brother, Narayan, who had come to th» air- 
port to receive him. By that time, Chelani 
had cleared and left the exit gate. As he 
was preparing to take his baggage to the exit 
gate, he saw Chelani, who was standing at 
the gate giving hints to tim that he should 
push the grey zipper bag which had not been 
cleared by Chelani. Customs Officer saw the 
hint and asked him to show the ticket and 
interrogated him about the contents of the 
prey zipper bag. He repl-ed that it beong- 
ed to Chelani. He had also stated. that to 
the ‘best of his knowledge; it contained some 
car parts and that Chelani had told him to 
carry the same from the conveyor belt to 
Customs Counter. The zisper bag. was. ac- 
cordingly examined and goods like tape 
recorders, - watch pens, calculators, wrist 
watches, cassette tapes etc. were recov-red. 
He had paid duty for his goods and obzain- 
ed a receipt dated 13-12-1981. His 2>0d3 
were valued at Rs. 2,012/- CIF and Rupees 
6,036/- M. V. were taken- over. He hac ac- 
companied Chelani as he made a programme 
to go to Singapore and maxe some purchases 
there. On his. earlier visit to Singapore, he 
had officially carried US dollars under FTS. 
He had lost his earlier passport. 


4. In his statement, Chelani stated that 
he had travelled to Singapore four tames 
with his earlier passport issued on 13-1-1D81, 
which was said to have been lost. During 
his’ visit on 22nd Nov., 1981, he had teken 
six hundred US dollars which he had sur- 
chased at Crawford Market, Bombay. On 
two earlier. occasions, he had travelled to 
Singapore with Mirchandami and both of 
them stayed there at Majestic Hotel in the 
same room. On 23rd Dec.. 1981, they had 
made purchases of readymade garments, 
textiles, cosmetics worth two hundred US 
dollars and with the remaining four huncred 
US dollars, Chelani had purchased 10 walk- 
mans and 20 calculators. Mirchandani also 
made similar purchases. Oa 29th Dec., tott 
had left the hotel and went to Singarore 
Aiport. Chelani had a swit-case and one 
hand bag and Mirchandani had one snit- 
case, one zipper bag and ome hand: bag. At 
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tbe- airport, they ‘were checked, and on pro- 
duction of their tickets, the airlines staff 
cleared all the claim tags on the tickets and 
handed them over to them. On arrival at 
Bombay, Chelani had picked’ up his suit-case 
and. Mirchandani had taken his along with 
the zipper bag. 

5. Shri Jethmalani raised. the following 


‘contentions before us: 


(i): That the order of confirmation passed 
by the Government mentions no period of 
detention and as such the order of confirma- 
tion of detention has been vifiated; 


Giy That there was violation of Art. 14 of 
the Constitution by. the Advisory Board as 
it allowed the Government: to- be represented 
by the Customs Officer, and: the petitioners 
by none; 

(iit) In. the counter-affidavit filed by the 
respondents, it has not been: stated. as to who 
passed: the order of confirmation and- who 
considered the representation submitted. by 
the petitioner; 

Point (i) 


The. quesfion is whether the order of con- 
firmation of detention passed by the Gov- 
ernment has been vitiated inasmuch as. the 
order of detention finally confirmed: did not 
contain any period of detention. Section 10 
of the COFEPOSA Act provides that the 
maximum period for which any person may 
be detained in pursuance of any detention . 
order to: which the provisions of S. 9 do not 
apply and’ which has been confirmed under 
clause (f) of S. 8 shall be one year from the 
date of detention and the maximum: period 
for which any person may be detained in 
pursuance of any detention: order to which 
the. provisions of S. 9 apply and’ which has 
been confirmed under clause (f). of S. 8 read 


-With sub-section (2) of S. 9 shall be two 


years from the date of detention: l 

Provided that nothing contained in this 
section shall affect the power of the appro- 
priate Government in either case to revoke 
or modify the detention order at any earlier 
time, 


Admittedly, in this case, Sec. 9 does not 
apply. Therefore, as contemplated by Sec- 
tion 10, the maximum period shall be one 
year, but the Government, if it so thinks fit, 
may revoke the order. of detention earlier 
under the proviso. It has nowhere -been 
mentioned that the period ef one year or 
the period lesser than one year shall have to 
be mentioned in the order of confirmation. 
The submission of the petitioner on. ‘this 
point has no substance. The maximum} 
period (ir this case) is one year. When no 
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‘period is mentioned in: an order, the impli- 


cation is that the detention is for the. maxi- - 
mum period.of one year (or two years as the 


case may be). Detention beyond the maxi- 
mum period will be illegal. 

In support of his contention, Mr. Jeth- 
matani cited a decision of this Court report- 


ed in (AIR 1981 SC 1641) Smt. Kavita v. 


State of Maharashtra in which one- of us 


(Baharul Islam, J.) was a party, and relied | 


upon one observation appearing in para 4 
ef the judgment (at page 1644 of the report} 
which seems to support him. In our view, 
the observation is a casual one and not the 
ratio of the case. In fact, the~point argued 
in that case was that the period must be 
specified at the time of making the original 
‘order of detention under S. 3 (1) and the 
same was negatived and the contention now 
urged before us was never raised there. 
The language of S. 8 (f) merely states that 
on receiving the Advisory Board’s opinion 
as regards sufficiency of cause for the deten- 
tion, the appropriate Government may con- 
firm the detention order and ‘continue the 
detention of the person concerned for such 
period as it thinks fit and does not support 
the contention of the counsel. 
Point (ii) 3 E 
Section 8 of the COFEPOSA Act provides 
for an Advisory Board and its procedure for 
the purpose of: reviewing the detention cases, 
Clause (c) of S. 8 provides that the Board 
gan call for such information as is necessary 
from the appropriate Government or from 
any person called for the purpose through 
the appropriate Government. What was done 
in this case, as it appears from the counter- 
affidavit filed by the respondent, was that 
Customs Officers were present before the 


Advisory Board with the files and documents | 
as directed by the Board under Cl. (c) . of. 


Section 8. It is not the case of the petitioner 
that the Customs Officers either pleaded or 
argued the case on behalf of the Govern- 
ment before the Advisory Board. 


In support of the contention, learned coun- 
sel cited the decision “of this Court in Nand 
Lal Bajaj v. State of Punjab, reported in 
AIR 1981 SC 2041, to which one of us 
(Baharul Islam, J.) was a party. In that case, 
the Advisory Board disallowed the detenu’s 
request for legal assistance while it allowed 
the Detaining Authority to be represented 
by counsel. The Court, therefore, ‘rightly 
beld that there was a violation of Art. 14 of 
the- Constitution in that case. But -the ques- 
-tion of violation of Art: 14 does. not: arise 
in the instant case.:. co o= o., a Ge, 


_ Suresh ‘v. State of Maharashtra: 


‘Secretary to 


ATR, 
Point (iii) ; A 

In the instant case, the order of detention 
was passed ‘by the Secretary and the Minister 
of State for Home of the Government of 
Maharashtra, confirmed the order of deten- 
tion. The question'is whether he had the 
power to do so. This very point was raised ` 
in the case of Shrimati Kavita v. State of 
Maharashtra (AIR 1981 SC 1641) _ (supra). 
It. was held in that case: 


“The Minister of State, Home Affairs, 
Government of Maharashtra, can validly 
deal with the representation made by a 
detenu under Rules of Business. It could 
not be suggested that it would have been 
more appropriate if the representation had 
been considered by the very individual who 
had exercised his mind at the initial stage of 
making the order of detention, namely, the 
Secretary to.the Government. The order of 
detention was not made by him as an Officer 
of the State Government specially empower- 
ed in that- behalf but by the State Govern- 
ment itself acting through the instrumenta- 
lity of a Secretary to Government authorised 
to so act for the Government under the 
Rules of Business. Governmental business 
can never get through if the same individual 
has to act for the Government at every stage 
of a proceeding or transaction, however 
advantageous it may be to do so. Nor can 
it be said that it would be to the advantage 
of the detenu to have the matter dealt with 
by the same individual at all stages. It may 
perhaps be to the advantage of the detenu, 
if fresh minds are brought to bear upon the 
question at different stages.” 


On the top of it, learned State counsel hag 
produced a notification before us and we are; 
satisfied that the Minister of State for Home, 
Dr. S. R. Jichkar, was duly authorised by 
the Chief Minister, Shri B. A. Bhonsale, 
under Notification No. SPL-3 (A)/PSA. 1182 
dated 20th Feb., 1982, to pass the requisite 
order of confirmation which does not fall 


-within any of the -exceptions mentioned in 


the notification. i 


6 Mr. Jethmalani also made two ‘peri- 
pheral’ submissions. Firstly, he submitted 
that there was delay in considering the re- 
presentation submitted by the petitioner and 
the delay has not: been considered. The 
delay. has been explained in the affidavit. 
dated .25th Oct., 1982 and filed. in Court on 
28th Nov., 1982 by Shri O. P. .Gulla, Deputy 
the Government of India, 
Ministry of Finance (Department ‘of Revenue) 
COFEPOSA Unit.- It has been stated that 
the representation dated 4th May, -1982, sent. 


» 


> 


à 


à 
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by .the detenu, Chelani, was -received in.. the 
Ministry of Finance, Government of » India, 
New Delhi, ‘on i4th May, 1982 through . the 
Superintendent, . Central. Prison,. ‘Bombay. 
The representation was placed before the 
Central Government that considered anid re- 
jected the same on 20th May, 1982! 
decision was communicated to the detenu 
the same day, namely, 20th May, 1982. The 
delay cannot be said. to be unreasonable. 


Secondly, he submitted that the Gov2rn- 
ment did not consider the second letter of 
Mirchandani. Mr. Chougule, the Secreiary 
-at the relevant time to the Governmen! of 
Maharashtra, Home Department, has stited 


that the entire record was placed before him. 


and he has considered all materials including 
the said letter. He says, ‘when the said 
letter was placed before me, I considered the 
case of the detenu’. There is no substence 
in these ‘peripheral’ submissions. 


7:. Dr. Chitale, in his written submissions, 
has. raised other points, but as they fing no 
place in the writ petition of his client, Mir- 
chandani, we cannot entertain them at. the 
time of argument, as they are based on ques- 
tions of facts. His other necessary ical 
Sions stand answered above. | 


8. The petitions have no merit and are 
rejected. 
Petitions dismissed. 


AIR 1963 SUPREME COURT 185 
(From: Punjab & Haryana)* 
R. S. PATHAK AND 
AMARENDRA NATH SEN, JJ. 


Criminal Appeal No. 307 of 1975, DJ- 
17-12-1982. 


Hari Ram, Appellant v. State of .Haryana, 
Respondent. 


- Penal Code (45 of 1860), Ss. 302- and 304 
—~ Single blow dealt in heat of altercation 
=r Intention to kill not apparent — Corvic- 
tion under S. 302 is not proper — Offence 
is one under second part of S. 304. ‘Cri. A. 
No. 597 of 1972 dated 24-2-1975 (Punj & 
Har.), Partly Reversed. 


Where in the heat of altercation between 
the deceased on one hand and the accused 


on the. other, the accused seized a jeli and | 


thrust it into the chest of the deceased and 
it was preceded by his remark that the 


.*Criminal -Appeal. No.. 597 of- 1972, DJ- 
l . 24-2-1975 Cor & oe k . 


Itir 


: Hari-Ram.v.- State of Haryana 


The : 3 
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„deceased must be beaten to make him behave 


and. only .one blow was struck ‘by the accus- 
ed.at the deceased, 


‘Held, that on the evidence it does not ap- 
sear that there was any intention to kill the 
Jeceased and therefore the conviction under 

. 302 cannot be sustained and that, on the 
sontrary, the facts make out an offence 
ander the second part of S. 304. Cri. A. 
No. 597 of 1972 dated 24-2-1975 (Punj. & 
Har.), Partly reversed. (Para 3) 


Mr. Uma Dutta, Advotë for Appellant; 
Mr. R. N. Poddar, Advocate, for Respon- 
Jent. 

PATHAK, J.:— This appeal by special 
eave is directed against the judgment dated 
Feb. 24, 1975 of the High Court of Punjab 
and Haryana dismissing an appeal by the 
appellant against his conviction under Sec- 
tion 302, S. 325 read with S. 149, S. 323 
read with S. 149 and S. 148 of the Indian 
Penal Code and the sentence of life impri- 
sonment: for the- offence under S. 302, and 
of six months’ rigorous imprisonment for 
zach of the remaining offences, the sentences 
ło run concurrently. 


2. It appears that on June 2, 1971, as the 
deceased Ran Singh was pushing his cart 
through the chowk in village Mundakhera 
{situated in the district of Rohtak) it struck 


. against the platform belonging to a resident 


Hukum Chand. Hukum Chand, the appel- 
lant Hari Ram and some others were sitting 
at some distance from the platform and an 
altercation ensued between them and Ran 
Singh. It is said that the appellant Hari 
Ram shouted. that Ran Singh would not be- 
have unless he was beaten and he ran inside 
the house and brought out a jeli. Ran 
Singh, it is alleged, ran from there and was 
chased and caught by Hukum Chand. The 
prosecution case is that while Hukum Chand 
held the arms of Ran Singh, the appellant 
Hari Ram thrust the prongs of the jelli into 
Ran Singh’s chest and that when the jelli 
was withdrawn Ran Singh fell down. He 
died later. It seems a fight followed between 
the appellant and his comrades on one side 
and a number of persons who came in aid 
of Ran Singh. The appellant Hari Ram, 
Hukum Chand and several others were com- 
mitted to the Court of Session for trial for 
various offences. The learned Sessions Judge 
convicted the appellant Hari Ram for the 


. aforesaid offences -and imposed the aforesaid 


Sentences, The High Court dismissed the 
appeal: filed by Hari Ram. 


#3. The- only. contention of: ledrned: coun- 


sel for the appellant before: us is that’ the 
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facts do not make out an offence under Sec- 
tion 302 against the appellant and that. a 
conviction under the second part of S. 304 
is called for instead. We agree with learned 
counsel. It does seem that in the heat of 
the altercation between Ran Singh on the 
ene hand and the appellant and bis com- 
rades on the other, the appellant seized a 
jelli and thrust it into the chest of Ran 
Singh. It will be noted that this was pre- 
ceded by his remark that Ran Singh . must 
be beaten to make him behave. Only one 
blow was struck by the appellant at Ran 
Singh. On the evidence it does not appear 
that there was any intention to kill Ran 
Singh. We are, therefore, satisfied that the 
conviction under S. 302 cannot be sustained 
and that, on the contrary, the. facts make 
out an offence under the second part of See- 
tion 304. 


4. Accordingly, we allow the appeal in so 
far that we set aside the conviction under 
Section 302 of the Indian Penal Code and 
instead convict the appellant under the se 
cond part of S. 304 of the Code. In regard 
to the sentence, we are informed that the 
appellant has already undergone rigorous 
imprisonment for five years. We substitute 
therefor a sentence of rigorous imprisonment 
for the period already undergone. 


_ Appeal. partly allowed. 


AIR 1983 SUPREME COURT 186 
(From: Madhya Pradesh)* 
BD. A. DESAI AND R. B. MISRA, W. 


Civil Appeal No. 4093 of 1982, D} 6-12- 
1982. 


Bapurao, Appellant v. Smt. Jarmmabai and 
others, Respondents. 


Civil P. C, (5 of 1908), O. 22, R. 9 (3) — 
Death of respondent during pendency of 
appeal — Delayed application for substitu- 
tion of L. Rs. and for setting aside abate- 
mem, if any — Condonation of delay sought 
on ground that appellant came to know 
about death of respondent late — Fact that 
the deceased respondent was a praminent 
citizen and his death was reported im news- 
papers, held, was not sufficient for declining 
grant of relief. Second Appeal No. 297 of 


1973, D/- 16-12-1981 (M. P.), Reversed. 
(Limitation Act (1963), S. 5). (Pars 2) 


4S. A. No. 297 of 1973, 
«Madh. Pra.).. 


LZJAA/A11/83/GDR 


Dj- 6-22-2981 


Bapurac v. Jamunabai 


A I. R. 


Mr. V. P. Salve and A. G. Ratnaparkhi, 
Advocates, for Appellant; Mr. Prithvi Raj, 
Sr. Advocate witb Mr. C. L. Sahu, Advocate, 
for Respondents. 


JUDGMENT :— Speciaj leave granted. 

2. Respondent No. 7, Diwakar Gaikwad 
in Second Appeal No. 297 of 1973 on the 
file of the High Court of Madhya Pradesh, 
Jabalpur died. The appellant (herein) came 
to know about his death when on the death 
of respondent No. 1 Prabhudayal Gulhare, 
he went in search for ascertaining the names 
of the legal representatives of the deceased 
respondent No. 1. An application under 
O. XXIL, R. 9, sub-rule (3) was filed for 
setting aside the abatement, if any, after 
condoning the delay and permitting substi- 
tution. The High Court was not satisfied 
With the reasons assigned for the delay in 
filing the application. While opposing the 
application for condoning the delay and 
bringing on record the legal representatives 
the respondent contended that deceased re- 
spondent No. | was a prominent citizen of 
Bilaspur and his death was reported in tbe 
newspapers and as the appellant was fre- 
quently visiting Bilaspur and he has a large 
number of relatives, he must be presumed 
fo have come to know about the death of 
respondent No. 1} and if this knowledge can 
be. imputed, the appellant has failed to show 
that he was prevented by sufficient cause 
from moving the application for substitution 
within the prescribed period of limitation 
and S. 5 of the Limitation Act cannot come 
to his rescue, and consequently no case is 
made out for condoning the delay. We are 
unable to appreciate that litigants are pre- 
sumed toread newspapers soas to be aware 
of the death of prominent citizens from the 
obituary columns of leading national news- 
papers. And this was the only ground for 
declining to grant relief. It does not carry 
conviction. We are satisfied that the appel- 
lant had shown sufficient cause which. pre- 
vented him from moving the application for 
substitution in time in the High Court and 
we accept the same as sufficient to condone 
delay. We accordingly condone the delay. 
We grant substitution. Consequently, the 
abatement, if any, will have to be set aside. 
Therefore, the disposal of the appeal by the 
High Court as having abated cannot stand 
in the way and must be quashed and set 
aside. We grant substitution after condon- 
ing the delay and remit the appeal to the 
High Court for disposal according fo Jaw on 
merits. However, having regard to. the. cir- 
cumstances. and facts of the case, even. though 
we allow the appeal, we direct that | appel- 
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lant shall pay as and by way of costs quanti- 
fied at Rs. 1,000/-. The amount must be 
paid before the High Court proceeds to lear 
the appeal on merits. 

Appeal allowed. 


$ 


AIR 1983 SUPREME COURT 187 
(From: Allahabad)= 
_A. P. SEN AND V. BALAKRISHNa 
ERADI, JJ. ) 
Criminal Appeal No. 284 of 1975, D/- 
14-12-1982. 


State of U. P., Appellant v. Raj Nath and 
others, Respondents. 


Constitution of India, Art. 134 Penal 
Code (1860), Ss. 302, 149 — Deceased un- 
armed) shot dead by accused with gun at 
the exhortation of other six accused who too 
were armed — All accused convicted and 


sentenced by Sessions Judge on testimon~ of — 


eye-witnesses — Acquittal by High Com in 
appeal — Sole ground on which testimony 
of eye-witnesses rejected by High Court 
found to be baseless Order of acquittal 
set aside and High Court directed to disaose 
of appeal afresh after evaluating the evi- 
dence. Criminal Appeal No. 420 of 971, 
D/- 10-1-1975 (All.), Reversed. ; 
(Paras = 4) 
Mr. S. M. Jain, St. Advocate, Mr. Dalweer 
Bhandari, Advocate with him, for Appeliant; 
Mr. Prithvi Raj, Sr. Advocate, Mr. R A. 
Gupta and Mr. C. P. Mittal; Advocates with 
him, for Respondents. - 


JUDGMENT :— This appeal by special 
leave is directed against a judgment of the 
Allahabad High Court dated Jan. 10, 975 
setting aside the judgment and sentences 


passed by the 2nd Temporary and Civil Ses- - 


gions Judge, Varanasi dated Feb. 17, 1971, 


and acquitting the respondents of an offence - 


under S. 302 read with S. 149 of the Indian 
Penal Code. Five of them have also. teen 
acquitted of an offence under Section 148 
and the remaining two of an offence uader 
S. 147 of the Indian Penal Code. 


2. It is not necessary for purposes of this 
appeal to-set out the facts in detail except 
to mention that-the deceased Sabha Shaakar 
died of a gunshot wound in’ front of his 
-house.on Aug. 13,-1968 -at about 12.30 t.m. 


*Criminal Appeal.No. 420 of 1971, D/- 10-1- 
1975 (All). 
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The First Information Report (Ext. P-1) was 
lodged by P. W.-! Amarnath, a distant co- 
lateral of the deceased, at Police Station, 
Mirzamurad onthe same day at about 2.45 
p.m. stating thatthe deceased had been shot 
dead by the accused Janardan, who was arm- 
ed with agun, atthe exhortation of the other 
accused Raj Nath, Aniradh, Sudhakar, 
Vibhakar alias Mangu, Harihay alias Sallar, 
and Vijai Dutt alias Jhurul, who were present 
armed with various weapons. Whe prosecu- 


. tion examined four witnesses P. W. 1, Amar- 


nath, P. W. 2 Sheomurat, P. W. 3 Aparbal, 
and P. W. 4 Shyam Behari. According to 
the version of the eye-witnesses, on the day 
of occurrence P. W. 7 Shri Deo Murti Pan- 
dey, Advocate, appointed as a Commissioner, _ 
had come to the village from Varanasi to 
conduct a local inspection. When Shri Pan- 
dey asked that the Bardaur be opened to 
enable him to take measurements of the 
room, Mst. Devi Dei, mother of P. W. 1 
Amarnath, produced the key with the aid of 
which the door was opened. Thereafter, an 
altercation is said to have ensued resulting 
in the deceased being shot dead by the ac- 
cused Janardan. ‘These witnesses speak of 
the presence of the remaining six accused 
armed with various weapons on „the spot. 
According to P. W. 7 Shri Deo Murti Pan- 
dey, both the parties came on the scene 
armed with lathis etc. and thereupon he, ap- 
prehending danger, left the scene of occur- 
rence. On his own showing, this witness 
was anxious to get away from the place of 
incident and he actually ran towards the rail- 
way station where he found the Upper India 
Standing at the platform. He boarded the 
train and returned to Varanasi. This wit- 
ness therefore had not witnessed the incident. 

3. Having heard the parties, we are satis- 
fied that the order of acquittal recorded by 
the High Court has resulted in the manifest 
miscarriage of justice. The High Court has 
made no attempt to come to grips with the 
evidence of the eye-witnesses. Indeed, the 
High Court has not dealt with the evidence 
at all, nor is there any effort made to evalu- | 
ate the same. The entire judgment of the 
High Court consists of one paragraph which!: 
may be reproduced below: ` 


“According to the statements of all the 
eye-witnesses, appellant Janardan was armed 
with a gun, Vijay Dutt and Harihar were 
armed with Gundasas, Sudhakar and Vibha- 
kar were armed with spears and Anirudh 
and Rajnath were armed with lathis when 
the room of Bardwar was opened by ‘the 
mother of Amarnath (P. W. 1). | Sudhakar 
and Rajnath appellants then said thag the E 


_ Deo ‘Murti Pande. who even did not 
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said room’ of ‘the -Bardwar had- been. locked , 


_Yelied upon. . 


‘stands 
P. W. 7 Shri Deo Murti Pandey. We have — 

‘gone through the evidence ‘of P. W. 7- Shri 
-Deo Murti Pandey and-in our opinior there - 
“fis nothing’in iis 


by Amarnath forcibly a few days. earlier. 
On hearing this Sabha. Shanker (deceased) 
had declared that. they. were telling a lie and 
that this room had -been locked by : Amar- 
nath since a long time: Thereafter, a verbal 
altercation had taken- place between Rajnath 
appellant and Sabha Shanker (deceased). and 
Sudhakar ‘and Rajnath appellants, had ‘said 
that the deceased should be beaten. Sabha 
Shanker (deceased), who was empty: handed, 
had then proceeded. towards his house fol- 
lowed by the appellants and when he | was 
emerging from his house armed with a lathi, 
he was shot by Janardan appellant at the 
instigation of Sudhakar and Rajnath appel- 
lants.. Sri Deo Murti Pande, 
missioner (P. W. 7) who is completely. inde- 
pendent and appears to be a wholly reliable 
witness on the other hand stated that after 
the room of the Bardwar had been opened 
by the mother of Amarnath (P. W. 1) the 
party of Rajnath appellant said that the -said 
room -bad been locked only a few days ear- 
lier by Amarnath and that it. was in . their 
possession. Thereafter, a verbal altercation 
took place between the “deceased and. the 
party. of Rajnath appellant. He - tried to 
pacify them but unable to do so. There- 
after;.both the parties, namely, the appellants 
and the party .of the complainant went 
towards their houses. He stayed near the 
Bardwar.for about two minutes and there- 
after when he.found -some persons 
with lathis, he apprehended that a fight. was 
likely to take place and he ran away. It is 
thus:.clear that the version of the: eye-wit- 


nesses that the appellants armed with gun, > 


spears, gandasa and lathis proceeded: towards 


. the ‘house of Sabha Shankar (deceased) after 


he had gone towards his house and Sabha 
Shanker (deceased) was. fired-at by Janardan 


on the instigation of Sudhakar and Rajnath | 


appellants is completely contradicted by Sri 
state 
that the appellants were - armed 
weapons.. The version of. the incident given 
by the -eye-witnesses. cannot, therefore,: be 
All the- appellants are, there- 
fore, entitled to the. benefit of doubt and 
deserve to be acquitted.” 


4. It would therefore appear from the 
observations made by the High Court that 
the sole ground on which the testimony of 
the eye-witnesses has been- rejected is that it 
contradicted by, the evidence of 


evidence: * which - woutd 


Official Liquidator. v. Parthasarathi. Sinha : > 


„sion that it did.. 


Vakil Com- 


coming ` 


-with any“ 


Ab R. 


justify the. High Court to -reach.the conclu-| 
It was not proper for the 
High -Court to. totally brush aside the testi- 
mony ,of the eye-witnesses without discussing 
the evidence and without coming to a. con- 
clusion whether ee were ena and 
reliable. 


5. For these reasons, the Manaen ands 
order of the High Court are set aside -and - 
we direct: the High Court to dispose of the 


. appeal afresh, without being inftuenced by 


- The 
bail- 


any of the observations made above. 
respondents shall surrender to _ their 
‘bonds which: stand cancelled. 
epee snowed: 
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= 1983 Tax. L. R. 2401 — 
(From: (4975) 79 Cal WN 972) | 
S. MURTAZA FAZAL ALI. AND.. 
E. S. VENKATARAMIAH, J. 


Civil Appeal No. 3614 of 1982, D/- ‘17- 12- 
1982. 


The Official Liquidator, Appellant. y. 
Parthasarathi Sinha and others, Respondents. 


Companies Act (1 of 1956}, Ss. 543, 634 
and 635 — Civil P. C. (1908), Ss. 2 d1) and - 
50 — Misfeasance proceedings under S. 543 
against Director of Company in liquidation 
— Death- of Director during pendency ` of 
‘proceedings — Proceedings can be continued 


-against his legal representafive — His Rabi- . l 


lity, however, would be #mited to vahe of 
deceaseđ’s estate in his hands. (1975) a Cal 
WN 972, Reversed. 


Phe proceedings initiated ata a Direc- 
tor of a Company in liquidation under S.: 543 
of the Companies Act can be continued. after 
his death against his legal. representatives and 
the amount declared to be due in such- mis- 
feasance proceedings. can be realised . from 
the estate of the deceased in the bands of 
his. legal representatives. Whe legal - repre- 
sentative, of course, would not be liable for 
any sum beyond. the value. of. the estate of 
the deceased in his hands. (1975) 79. Cal 
WN 972, Reversed; AIR 1973 SC 1104, Ex- 
plained; AIR 1974 Ker 144 and (1978) 49 
Com Cas 465 (Peunj and Har), Approved. 

(Paras 15, 18) 

The. liability arising under. the. misfeasance 
proceedings is founded on the principle that 
a person who has caused. loss to the company 
‘by an act amounting to breach of. trust 
‘should make good the loss. ‘Section. 543 of. 
the Act does not teally create any ‘new -liabi- 
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tity. It only provides for a summary remedy 


' for determining’. the amount payable’ ‘by- such - 
person on proof -of the- necessary ingrecients, ` 


The section authorises the Court to direct 
euch persons chargeable under it to pay a 
sum of money to the company by way of 
compensation. This is not a provisior in- 
tended to punish a man who has been ‘ound 
guilty of misfeasance but for compensating 
the company in respect of the loss occasion- 
ed by his misfeasance. Whenever there is a 
relationship based on contract, quasi-cortract, 
some fiduciary relation or a failure to per- 
form a duty, there is no abatement oz: the 
liability on the death of the wrongdoer. 
When once the liability is declared itis open 
to the Official Liquidator to realise the 
amount due by resorting to Sec. 634 oœ the 
Act and Section 50 of the Code of Civi Pro- 
cedure. In AIR- 1973 SC 1104 the Susreme 
Court did not consider the effect of Se=. 634 
of the Companies Act which made the rel- 
evant provisions of the Code of Civil Proce- 
dure relating to execution of decrees ap- 
plicable to orders passed by the Court, under 
` the Companies Act. (Pa-a 16) 


- At the conclusion of the proceedings under 
Section 543 a declaration of the liabilcy is 
“made: Such declaration partakes of. the 
“character of a decree in a suit. When once 
such declaration is made it can be encorced 
under Section 634 of the Act and’ whee the 
order made by one Court has to be executed 
‘by another Court the ` procedure preszribed 
by Section 635 of the Act has to be follow- 
ed. In the course of such execution preceed- 
ings the provisions of Section 50 of the Code 
of Civil: Procedure has to be applied when 
the person who is made liable dies befcre the 
order is satisfied and the liability of the legal 


representatives should be determined accord-. 


ingly. Any other construction of the srovi- 
‘sions of Section 543 of the Act would make 
the entire process of: determination of the 
i 'Hability. o — ander it - meaningless. 
- (Paza 17} 
Casés ` Referred ; Chronological Paras 
‘ (1978) as Com Os 465 Emy and Bar) 
3, 14 
AIR 1974 Ker 144248 Com “Cas 472 
ý 3, 13 
AIR 1973 SC 1104: (1973) 3 SCR 364: 43 
Rea Cas 382: 1973 Tax LR 1236 
3,77, 12, 13, 14, 15, 16 
Mr. Shanker” Ghosh, Si. Advocate, Mr. 
x ‘A. K: Verma and.Mr.’P. K. “Basu, Advocates 
E with, him, for Appellant. aa 
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question which arises for- 


shost 
this 


"Fhe. 
decision © in 


Official. Liquidator -v. Parthasarathi Sinha 


. was recorded, the order of. 


S, C. 189 © 


appeal. by special leave':is' whether the pro- 
ceedings initiated against- a director of -a 
company: under Section: 543 of the Companies 
Act, 1956 (hereinafter referred to’ .as . ‘the 
Act’) can be continued after his death against 
his legal representatives and whether any 
amount declared to be due in such proceed- 
ings can be realised from the estate of. the 
deceased in the hands of his legal representa- 
tives. 

2. The facts of the present case may be 
briefly stated thus: Ballygunge Real Property 
and Building Society Ltd, (hereinafter refer- 
red to as ‘the Company in liquidation’) was 
ordered to be wound up by the High Court 
of Calcutta on January 8, 1958. On Jan. 2, 
1963, the Official Liquidator took out sum- 
mons under Sec. 543 (1) of the Act against 
its directors including Dr. S. N. Sinha for a 
declaration that the said directors were guilty 
of misfeasance and breach of trust and also 
for an order directing them to repay or re- - 
store the money or property of the Company 
in liquidation which they were alleged to 
have retained wrongfully. During the pend- 
ency of the said proceedings, Dr. S. N. Sinha 
died on November 16, 1969 intestate leaving 
behind . his son, Parthasarathi Sinha and. two 
married daughters, Maya. Bose and Mira 
Mitra as his. heirs and legal. representatives. 
On. February 12, 1970, Judges summons was 
taken out at the instance. of the Official 
Liquidator for leave to continue the said pro- 
ceedings. against the said - heirs- and. legal. re- 
presentatives. The. learned Company Judge 
passed an order on November 9, 1970. for 
substitution of the said heirs and legal re- 
presentatives in place of Dr. S. N. Sinha, the 
deceased. Against that order, the: heirs and 


„legal representatives of Dr..S..N. Sinha pre- 
‘ferred an appeal before the Division Bench 


of the Calcutta High Court under Sec. 483 
of the Act. That appeal was allowed by the 
Division Bench on August 1, 1975. and. ‘save 
and except that the death of Dr. S. N. Sinha 
the Company 
Judge. was set aside. This appeal is filed 
against the order of the -Division Bench. 

3. Before the Division Bench of the High 
Court, the principal contention urged on be- 
half of the heirs and legal representatives of 


.Dr. S. N. Sinha, since deceased wasg that in 
view of the decision of this Court in Official 


Liquidator, Supreme Bank Ltd. v. P. A. 
Tendolkar, (1973) 3 SCR 364:(AIR 1973 
SC 1104) no further action in the misfeasance 
proceedings could be taken against them and 


we are concerned only with that contention 


in this appeal., Since the effect of the above 


-decision is. understood in:-‘one. way.. by the 
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High Court of Calcutta in this case and -dif- 
ferently by the High Court of Kerala in 
Aleykutty Varke Thardkan v. Official Ligui- 
‘dator, (1978) 48 Com Cas 472:(AIR 1974 
Ker 144) and by the High Court of Punjab 
and Haryana in Shiwalik Transport Co. Ltd. 
{in liquidation) v. ‘Thakur Ajit Singh, (1978) 
48 Com Cas 465 we shall proceed to discuss 
the decision in Tendolkar’s case (supra) at 
some length. Before doing so, we shall refer 
to the relevant provisions of law and the 
specific averments made in this case by the 
‘Official Liquidator., 

3-A. Section 543 of the Act reads as 
follows : 

“543. Power of ‘Court to assess damages 
against delinquent directors, ete— (1) If, ia 
the course of winding up a company, it 


appears that any person who has taken part ‘ 


in the promotion or formation of the com- 
pany, or any past or present director, 
" managing agent, secretaries and treasurers, 
manager, liquidator or officer of the com- 
pany — 


. (a) bas misapplied, or retained, or become 
liable or accountable for, any money or pro- 
perty of the company; or 


(b) has been guilty of any misfeasance or 
breach of trust in relation to the company; 
the Court may, on the application ot the 
Official Liquidator, of the liquidator, or of 
any creditor or contributory, made within 
the time specified in that behalf in sub-sec- 
tion (2), examine into the conduct of the 
person, director, managing agent, secretaries 
and treasurers, manager, liquidator or officer 


aforesaid, and compel him to repay or re-. 


store the money or property or any part 
thereof respectively, with interest at such rate 
as the Court thinks just, or to contribute 
auch sum to the assets of the company by 
way of compensation in respect of the mis- 
application, retainer, misfeasance or breach 
of trust, as the Court thinks just. 


(2) An application under sub-section (1) 


shall be made within five years from date 


of the order for winding up, or of the first 
appointment of the liquidator in the winding 
up, or of the misapplication, retainer, mis- 
‘feasance or breach of trust, as the case may 
be, whichever is ‘longer. 

(3) .This section shall apply notwithstanding 
that the matter is one for which the penen 
concerned. may be criminally liable.” 

4. -Section ‘634 of the Act reads: 

“634° Enforcement of orders of Courts.—. 
‘Any order made by a Court under ‘this Act 
may ‘be enforcéd in the same manner as a 
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decree made by the Court in a suit pending 
therein.” 


4-A. Section 2 (1D of the Code of Civil 
Procedure defines the expression ‘legal re- 


-presentative’ as ‘a person who in law repre- 


sents the estate of a deceased person and in- 
cludes any person who intermeddles with the 
estate of the deceased and where a party 
sues or is sued in = representative character 
the person on whom the estate devolves on 
the death of the party so suing or sued’. 

5. Section 50 of the Code of Civil Proce- 
dure reads: 


“50. Legal representative— (1) Where a 
judgment-debtor dies before the decree has 
been fully satisfied, the holder of the decree 
may apply to the Court which passed it to 
execute the same against the legal Te prepet; 
tative of the deceased. 


(2) Where the decree is executed against 
such legal representative, he shall be liable 
only to the extent of the property of the 
deceased which has come to his hands and 
has not been duly Cisposed of; and, for the 
purpose of ascertaining such liability, the 
Court executing the decree may, of its -own 
motion or on the application of the decree- 
holder, compel such legal representative to 
produce such accounts as it thinks fit.” 

6. The Official Liquidator pleaded before 
the High Court that due to various breaches 
of trust and/or breaches of contract, express 
or implied and/or breaches of fiduciary 
duties and other acts of misfeasance on the 
part of Dr. S. N. Sinha, since deceased, loss 
had been caused to lhe Company in liquida- 
tion and that the assets of Dr. S. N. Sinha 
had benefited thereby.. He further alleged 
that the assets of Dr. S. N. Sinha’ in the 
hands of his heirs end legal representatives 
were liable for the claims made in the said 
misfeasance proceedings. 

7. We shall now revert to Tendolkar’s 
case (1973-3 SCR 364: AIR 1973 SC 1104) 
(supra). That case arose out of certain mis- 
feasance proceedings commenced by the 
Official Liquidator in the winding up proceed- 
ings of a banking company against the 
managing director, the other directors and 
some of the employees of the company. Two 
of the directors died while the proceedings 
were pending. The Company Judge dismiss- 
ed the proceedings against the employees as 
time barred and held that the heirs of the 
deceased directors could not be proceeded 
against. He was of the view that the mis- 
feasance proceedings being of special nature 


involving an enquiry into the alleged wrong- 
ful’ 


conduct of ‘diréctors personally, the 


` 3983 
liability of a director for such’. wrong-domg 
Was personal in character and, therefore, 
vanished with the death. of the director. Buf 
im respect of the managing director and 
those directors who were alive. when he gave 
bis decision, he gave certain directions rë- 
garding their imdividval liability. Against 


‘that decision five appeals were filed before © 


the. Division Bench of the High Court In 
those appeals, the correctness of the decision 
of the Company Judge to exempt the heirs 
and legal representatives of the two. dec2ased 
directors was not questioned by any party. 
In. those appeals, the Division. Bench reduced 
the total liability of the directors and tke m- 
dividual liability of the managing director 
though it placed a larger share of the burden 
of contribution on the managing dirzctor. 
Against that judgment, the Official Liqui- 
dator appealed to this Court in reSpect of 
- the liability of the managing director and 
two other directors. One of the two 
directors namely, P. A. Tendolkar died bend- 
ing: the grant of his own application for a 
certificate under Article 133 of the Constitn- 
‘tion. His heirs got themselves impleaded 
and contended that the proceedings asainst 
them could not be continued and also that 
the claim against the deceased director was 
untenable on merits. Dealing with the 
liability of the heirs and: legal representatives: 
of. persons against whom action. was. -aken 
under Ss. 542 and 543 of the Act, this Court- 
observed at page 380 (of SCR): fat. p. 1142: 
of AIR) thus: : 

“The maxim actio personalis moritur cum. 
persona, as pointed out in Winfield’s Law of 
Tort (ighth Edn., pp. 603-605), was aa in- 
vention of English Common Lawyers. It 
seemed fo have resulted from the s-rong, 
quasi-criminal character of the actior for 
trespass. Just like a prosecution for a crimi- 
nal offence, the action for trespass, which 
was “the parent of much of our moderr. law 
of tort”, was held, by applying this maxim, 
to be incapable of surviving the death of the 
wrongdoer, and, in some cases, even. of the 
party injured. The maxim, with its exten- 
sions, was criticised by Winfield and found. 
to be “pregnant with a good deal more mis- 
chief than was ever born of it”. Whadsever 
view one may take of the justice of the prin- 
ciple, it was clear that it would not be ap- 
plicable to actions based on contract or 
where a tortfeasor’s estate had benefited. 
from a wrong done. Its application was 
generally confined to actions for damages: 


for defamation, seduction, inducing a. spouse 
to remain apart from the other, and adu-tery. 
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We. see: no- reason. to extend: the maxim,, as 
a general. principle, even. to- cases involving, 
breaches. of fiduciary. duties or where the 
personal conduct of. the deceased Director, 
has been fully enquired: into; and the only 
question for determination, on: an appeal, is 
the extent of the liability incurred by the 
deceased Director. Such liability must ne 
eessarily be: confined’ to. the assets or estate: 
left by the. deceased in the hands of the suce 
cessors. In so far as an: heir or legal repre- 
sentative has an interest in: the assets of the 
deceased and represents the estate, and the 
ljuidator represents the interests of the 
Company, the heirs as well as the liquidator 
should; in equity, be able to: question a deci- 
sion. which affects’ the -interests represented.” , 

&: Ata later stage in: the same case, this 


Court made the followme observations. ať 
pages 381-382 (of SCR): (at page IT13 of 


- ARR): 


“Ti. wilt be. seen that; while Section. 235: of’. 
the. Act- of 1913, like Sec. 543: of the Com» 
panies Act of 1956, fo which. it corresponds, 
gives: the: power to: the. Court: tò enquire: into 
the conduct of “any past: or present: Director”, 
yet, both S. 235. of: the Act of. 1913. and Sec» 
tion- 543. of the Companies. Act: of 1956 con- 
fine the power of the. Court to make. orders: 
for repayment or restoratiom of money oF 
property: or contribution: to the assets of the 
Company: against the individuals: occupying: 
the capacities, either in- the past: or present, 
mentioned. therein. This: power does: not, om: 
the language of these provisions, extend to: 
making. compulsive orders: against heirs: of 
delinquents. As the power to take these spe- 
cial proceedings is discretionary. and’ does-not 
exliaust other remedies, although, the Court 
may, as a matter of justice and equity, drop 
proceedings against delinquent. Directors, 
Managers, or Officers who are no- longer 
alive, leaving the. complainant’ to his ordi- 
nary remedy by a civil suit- against the assets 
of the deceased, yet, where no injustice may 
be caused by continuing these proceedings ` 
against a past Director, even though he be 
dead, the proceedings could continue aftep. 
giving persons who may be interested oppor- 
funities to be heard: But, even such proceed- 
ings can only result in a declaration of the 
liability, of a deceased. director, because the 
language of Section 235 of the Act of 1913, 
as already: noticed does not authorise pass- 
mg of orders to compel heirs or legal repre- 
sentatives to do anything, Such: compulsive 
proceedings as may. become’ necessary against 
those upon. whom devolve the assets: or the 
estate of a- deceased delinquent. Director, 
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who may- have become liable,. could only tie 
gutside Sec, 235 of the Act of 1913.” 


$. -Against in the same case, it was abei 
ed by this Court at page 383 (of SCR: -{at 


pp. 1113-14 of AIR) thus: 


, “It may -be possible (though we need ex- 
press no final opinion on the matter). where 
a proceeding under S. 543 is covered also 
by the terms of Sec. 542 of the Companies 
Act of 1956, to give directions fo persons 
ether than. those whose conduct is- enquired 
into, including directions to heirs and legal 
representatives, for the purpose of enforcing 
a declaration. But, we think that the power 
under Sec. 235 of the Act of 1935 (1913 ?), 
which corresponds to Sec. 543 of the Act of 
1956, would not extend beyond making a 
declaration against a deceased Director pro- 
vided he, in his lifetime, or his 
his death, have had due opportunity of put- 
ting forward the case on behalf of the 
allegedly delinquent Director. If -either a 
Liquidator or the heirs of a delinquent 
Director, against whom a declaration of liabi- 
lity has been made, can question the deter- 
mination of liability of the deceased delin- 
quent, who was alive at the time of the 
judgment against him, it is obvious that the 
Appellate Court could give a declaration 
either reducing or increasing the liability 
even though it may not be able to enforce it 
by an order under Section 235 of the Act. 
If the declaration can be questioned by an 
appeal, as we think that it can, the liability 
ean be not only wiped off or reduced but 
also increased on an appeal heard after the 
death of a Director held liable. 


Applying the principles laid down above 
to the case before us, we find that Tendolkar 
had a full opportunity of defending himself 
against the misfeasance proceedings taken 
by the Liquidator. He also exercised his 
right of appeal against the order of the 
Company Judge. The Division Bench, as 
already observed, reduced his liability. His 
heirs were heard on merits in the appeal he- 
fore us. Any order passed by us could only 
affect the assets or the estate of the deceased 
Yendolkar. But, as already indicated by us, 
we cannot, in these proceedings, pass an 
order against the heirs of Tendolkar so as 
to compel them to do anything. The Official 


Liquidator or the co-Directors may, however, 


take any. other. proceeding. which may . be 
open to. them under the law so as to obtain 
the contribution of Tendolkar. at 2% 


: 10... Finally. this Court gave inter. alia the 


following: -direction .occurring at - pp. 400-401 
(of. SER: (at p. 1124 of ATR): 
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heirs, after: 


. “{6) The case is remanded, to~ the learned 
Company. Judge for -passing such orders 
against the. Managirg Director Samant. -and 
Director Ajgaonkar, under- Section 235. of 
the Act of 1913, as may be needed for dis- 
charging the liabilities determined above, but 
no such orders will be passed against the 


. heirs and legal representatives of deceased 


Director P. A. Tendolkar under Section 235 
of the Act of 1913, although their liabilities 


are declared. The Official Liquidator and 


L. S. Ajgaonkar are, however, left- free to 
seek such other remedies, if mnecessary,... by 
appropriate proceedings under the law, 
against the estate or assets of P. A. Tendol- 
kar, as may be open to them.” 


11. Justice Masud of the Calcutta High 
Court who heard the case under appeal 
understood the above decision of this Court 
thus : 


. “The observation of the Supreme Court 
give an indication that in a proper case the 
declaration of the liability of a delinquent 
Director, who subsequently dies, is possible 
but no order for repayment or restoring the 


. money or property lying in possession of the 


heirs can be passed against the heirs or legal 
representatives of such Director.” 

12. Justice Ghose, the other Judge of the 
Divsion Bench observed: 

“In Official Liquidator, Supreme Bank Ltd. 
v. P. A. Tendolkar, AIR 1973 SC 1104 the 
Supreme Court held that where a delinquent 
Director was examined in a proceeding under 


Section 235 of the Indian Companies Act, - 


1913, and thereafter dies before an order for 
payment was made against him, in such pro- 
ceeding the order that could be passed in 
the said misfeasance proceeding as against 
the deceased Director was merely a declara-~ 
tion as to his liability to the Company in 
liquidation. No order for payment for the 
discharge of such [ability could ‘be made. 
The Supreme Court observed that before a 
declaration as to ability could be made 
against ‘such Directcr, his heirs and personal 
representatives should be heard. The 
Supreme Court, however, expressly negatived 
the contention that where a Director died 
after he had been examined in a proceeding 
under Section 235 cf the repealed Act, his 


‘heirs or legal representatives or his estate 


could be directed to pay up the loss’ occasion- 
ed to the Company on account of the mis- 
feasdnce of such Director in such proceeding. 
It is, thereforé, apparent from a perusal of 
the above mentioned ‘authorities that S.'543 
has not-made:any. departure from the provi- 


sion contained -in .S..235.,of, the repealed Act 
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1983 
and in the premises it has to be held ‘that 
the cause of action in a misfeasance proceed- 
ing initiated under Sec. 235 of the repealed 
Actor Sec. 543 of the Companies Act, 1956 
does (not) at all survive against the hers or 
legal representatives of a delinquent Dicector 
or officer etc. of a company and such heirs 
or legal representatives cannot be substituted 
in the place and instead of a deceased delin- 
quent Director, Officer ete. ........” 


13. The effect of the decision of this 


Court in Tendolkar’s case (AIR 1973 .SC | 


1104) (supra) came up for consideratson in 
Aleykutty Varkey Tharakan’s case (AIR 1974 
Ker 144) (supra) before the Kerala High 
Court. In that case the legal represencatives 
of two persons against whom orders under 
Section 543 of the Act had been passed by 
the High Court and aga:nst which pe-itions 
for leave to appeal were pending ir this 
Court after the death of the said two per- 
sons questioned before the Kerala High 
Court an order of appoiniment of a Receiver 
in execution of the order passed unde- Sec- 
tion 543 of the Act. The contention urged 
by them was that in execution of an order 
under Section 543 of the Act, no orde- such 
as the one under appeal could be passed 
against the legal representatives of the per- 
sons proceeded against. In that cas: the 
Kerala High Court dealing with the decision 
in Tendolkar’s case (supra) observed thus (at 
p. 146 of AIR 1974 Ker): 


“Considerable argument turned om the 
scope and effect of the above decision of the 
Supreme Court, and,. in particular, cf the 
observations in the paragraphs that we have 
quoted above. As we understand the said 
judgment, we do not think that the decision 


or the observations made, lend countenance. 


to the proposition sought to be adranced 
before us that an order under Secticn 543 
of the Companies Act, passed against a 
Director or Directors cannot be execuied in 
the modes known to, and sanctioned ty, the 
Civil Procedure Code, against his esfate in 
the hands of his legal representatives. The 
proceedings before the Supreme Court, it 
should be remembered, arose by wry of 
appeal against the proceedings started under 
Section 543 of the Act itself, and, the-efore, 
were a continuation of the said procexdings. 
No question directly arose before the 
Supreme Court as to whether an ordes pass- 
ed under Sec. 543 could, or could not, be 
executed against the estate of the deceased 
director in the hands of his legal representa- 
tives. In paragraph 22 cf the judgmeat, the 
1983 S.C./13 IH G—2 
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Supreme Court observed that the possible 
liabilities of the legal representatives of two 
of the directors on whom: their assets and 
properties may have devolved, do not call 
for a decision from the Court. But the 
general question of liability of heirs and 
legal representatives of delinquent directors 
had arisen for consideration. It was on this 
question that the Supreme Court pronounc- 
ed. We are unable to understand the deci- 
sion as authority for the proposition which 
counsel for the appellants put forward before 
us, 3> 

14. The above view of the Kerala High 
Court was approved by the Punjab and 
Haryana High Court in Shiwalik Transport 
Co.’s case (1978-48 Com Cas 465) (supra). 
Chinnappa Reddy, J. speaking for the High 
Court of Punjab and Haryana observed; 


“Section 543 provides for the assessment 
of the loss or damage suffered by the com- 
pany consequent on acts of misfeasance or 
breach of trust committed by directors and 
officers of the company and for the making 
of a compulsive order of repayment against 
the director. Though the object of assessing 
the damages is for the purpose of recompens- 
ing the loss suffered by the company and, 
therefore, the cause must survive the death 
of the director to that extent, the language 
of the provision in so far as it relates to the 
compulsive order is so peremptorily directed 
against the director that it must be held that 
the compulsive order contemplated by the 
section cannot be made against the legal re« 
presentatives. Thus, while the loss of 
damage may be determined and declared 
even after the death of the delinquent 
director, no compulsive order may be made 
against the legal representatives. The pro- 
ceedings under Sec. 543 may be continued 
against the legal representatives for the pur- 
pose of determining and declaring the loss 
or damage caused to the company, but not 
to make an order for recovery against them. 
We are relieved of the necessity of consid- 
ering the matter at greater length because of 
a recent decision of .the Supreme Court in 
Official Liquidator, Supreme ` Bank Ltd. v. 
P. A. Tendolkar, (1973) 43 Com Case 382: 
(AIR 1973 SC 1104). The Supreme Court, 
there, considered the broad question whether 
a proceeding under Sec, 235 of the Indian 
Companies Act of 1913 which corresponded 
to Sec. 543 of the 1956 Act, survived the 
death of the director, though, on the facts 
of the case, the question really was whether 
the legal representatives could continue an 
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appeal filed by a deceased director against 
an order made under Section 235.” 


15. Having given our anxious consid- 
eration to the question before us, we are of 
the view that the Kerala and Punjab and 
Haryana High Courts have applied the deci- 
gion in Yendolkar’s case (supra) correctly 
and that the two learned Judges of the Cal- 
cutta High Court who delivered the judgment 
under appeal erred in its application. Jf this 
Court had really come to the conclusion that 
on the death of a person against whom pro- 
ceedings under Sec. 543 had been initiated 
such proceedings could not be proceeded 
against his legal representative, the final 
order would not have been what was actually 
made therein. “The true doctrine is that 
whenever you find that the deceased person 
bas by his wrong diverted either property op 
the proceeds of the property belonging to 
someone else into his own estate, you can 
then have recourse to that estate through his 
legal representative when he is dead, to re- 
cover it”. Whe legal representative, of course, 
would not be liable for any sum beyond the 
value of the estate of the deceased in his 
hands. : 


16. The liability arising under the mis- 
feasance proceedings is founded on the prin- 
ciple that a person who has caused loss to 
the company by an act amounting to breach 
of trust should make good the loss. Sec- 
tion 543 of the. Act does not really create 
any new liability. It only provides for, a 
summary remedy for determining the amount 


payable by such person on proof of the ne~ 


cessary ingredients. The section authorises 
the Court to direct such persons chargeable 
under it to pay a sum of money to the com- 
pany by way of compensation. This is not 
a provision intended to punish a man who 
has been found guilty of misfeasance but 
for compensating the company in respect of 
the loss occasioned by his misfeasance. 
Whenever there is a relationship based on 
contract, quasi-contract, some fiduciary rela- 
tion or a failure to perform a duty, there is 
no abatement of the liability on the death 
of the wrongdoer. When once the liability 


. lis declared it is open to the Official Liqui- 
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dator to realise the amount due by resorting 
to Sec. 634 of the Act and S. 50 of the Code 
of Civil Procedure. In Tendolkar’s case 
(AIR 1973 SC 1104) (supra) this Court did 
not consider the effect of Section 634 of the 
Act which made the relevant provisions of 
the Code of Civil Procedure relating to ex- 
ecution of decrees applicable to orders pass- 
ed by the Court under the Act. E 
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17. At the conclusion of the proceedings 
under Sec, 543 a declaration of the liability 
is made. Such declaration partakes of the 
character of a decree in a suit. When once 
such declaration is made it can be enforced 
under Sec. 634 of the Act and where the 
order made by one Court has to be executed 
by another Court the procedure prescribed 
by Sec. 635 of the Act has to be followed. 
In the course of such execution proceedings 
the provisions of Sec. 50 of the Code of Civil 
Procedure has to be applied when the person 
who is made liable dies before the order is 
satisfied and the liability of the legal repre- 
sentatives should be determined accordingly. 
Any other construction of the provisions of 
Section 543 of the Act would make the en- 
tire process of determination of the liability 
of persons under it meaningless, 

18. We are, therefore, of opinion that t 
view taken by the Division Bench of the 
High Court of Calcutta in this case is erro- 
neous. We, therefore, allow this appeal, se 
aside the judgment of the Division Bench o 
the High Court and restore the order of the 
learned Company Judge. The misfeasance 
proceedings shall now be continued accord- 
ingly against the heirs and legal representa- 
tives of Dr. S. N. Sinha, since deceased. 

19. There shall be no order as to costs. 










Appeal allowed. _ 
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ts competent officer to apply for withdrawal 
from: prosecution of that case under S. 321, 


It is true that the appointment of fcrmes 
prosecutor in the instant case, made by the 
previous Government to conduct the cage in 
question had not been cancelied, though in 
fitness of things the new Government skould 
have done so but that did not prevent the 
new Government to make a fresh appoint- 
ment of a Public Prosecutor and to put him 
in charge of the case. (Paras 17, 104) 


Further it cannot be disputed that the 
former prosecutor not having appeared 
before the Special Judge at any stage o- the 
hearing was never in charge of the case nop 
in the actual conduct of the case; on the 
other hand, after the allotment of this caso 
to him the latter was in charge of the case 
and was actually conducting the case he 
having admittedly appeared in the cass at 
least on 4 occasions before the Special Judge, 
and, therefore, he was the proper person 
who could make the necessary applicaticn in 
the matter of withdrawal. (Pare 17) 


The appointment of the latter prosecuton 
without the termination of the appointment 
of the former might at best be irregular or 
improper, but cannot be said to be lezally 
Invalid. he doctrine of de facto jurisdic- 
tion which has. been recognised in India will 
operate in this case. (Pare 51) 


(B) Criminal P. C. (2 of 1974), Ss. 24 (8) 
and 321 — Appointment of S as Special 
Public Prosecutor to conduct the case with- 
out cancelling appointment of D who was 
earlier appointed to conduct that case — D 
mot making any grievance at any stage of 
case — S whose appointment and right to 
make application under Section 321 is dhal- 
lenged is not before Court — His appcint- 
ment cannot be collaterally challenged parti- 
colarly in appeal by special leave. (Cons itu- 
ton of India, Art. 139. (Per Bablearul 
Islam, 3.) (Para 51) 


| (C) Criminal P. C. (2 of 1974), Section 321 

— Withdrawal from prosecution — Scope 
and nature of power under Section 321 — 
Poblic Prosecutor whether discharged his 
executive fonction independently as a ree 
agent — Interference by Ccurt. 

Fhough withdrawal from prosecution ix an 
executive function of the Public Prosecttop 
_ for which statutory discretion is vested in 
- him, the discretion is neither absolute 20r 
anreviewable but it is subject to the Court's 
supervisory function. In fact being an ex- 
ecutive function it would be subject tc a 
judicial review on certain limited grouads 
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like any other executive action, the auth- 


ority with whom the discretion is vested 
“must genuinely address itself to the mattes 
before it, must not act under the dictates of 
another body, must not do what it has been 
forbidden to do, must act in good faith, must 
have regard to all relevant considerations 
and must not be swayed by irrelevant con- 
siderations, must not seek to promote pur- 
poses alien to the letter or to the spirit of 
the legislation that gives it power to act, and 
must not act arbitrarily op capriciously. 
(Para 11) 
Section 321 enables the Public Prosecutoge 
or Assistant Public Prosecutor in charge of 
a case to withdraw from the prosecution 
with the consent of the Court. Before an 
application is made under Section 321, the 
Public Prosecutor has to apply his mind to 
the facts of the case independently without 
being subject to any outside infiuence. But 
it cannot be said that a Public Prosecutor's 
action will be illegal if he receives any com- 
munication or instruction from the Govern- 
ment. Unlike the Judge, the Public Prose- 
cutor is not an absolutely independent offi- 
cer. He is an appointee of the Government, 
Central or State appointed for conducting in 
Court any prosecution or other proceedings 
on behalf of the Government concerned. So 
there is the relationship of counsel and client 
between the Public Prosecutor and the Gov- 
ernment. A Public Prosecutor cannot act 
without instructions of the Government; a 
Public Prosecutor cannot conduct a case 
absolutely on his own, or contrary to the 
instruction of his client, namely, the Gov- 
ernment, Section 321 does not lay any bas 
on the Public Prosecutors to receive any in- 
struction from the Government before he 
files an application under that section. If 
the Public Prosecutor receives such instruc- 
lions, he cannot be said to act under extrane- 
Dus influence. On the contrary, the Publio 
Prosecutor cannot file an application for 
withdrawal of a case on his own without in- 
struction from the Government. . 
(Para 53) 
A bare perusal of Section 321 shows 
that it does not prescribe any ground nor 
does it put any embargo or fetter on the 
power of the Public Prosecutor to withdraw 
from prosecuting a particular criminal case 
Bending in any Court. All that it requires 
í% that he can do so only with the consent 
of the Court where the case is pending. The 
function of the Court in this respect is a . 
lmited one and intended only to prevent the 
abuse. Whe function of the Court fn aecord- 
Ing its consent to withdrawal is, however, a 
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judicial function. Yt, therefore, becomes 
necessary for the Court before whom the ap- 
plication for withdrawal is filed by the public 
prosecutor to apply its mind so that the ap- 
pellate Court may examine and be satisfied 
that the Court has not accorded its consent 
as a matter of course but has applied its 
mind to the grounds taken in the application 
for withdrawal by Public Prosecutor. 


(Paras 76, 77) 


It is true that, in the instant case the State 
Government had taken its own decision to 
withdraw from the prosecution in the case 
against the accused persons and it is also true 
that the said decision was communicated to 
the Public Prosecutor but if the letters com- 
municating that decision are carefully 
scrutinised it will be clear that the State Gov- 
ernment merely suggested him (which it was 
entitled to do) to withdraw from the pro~ 
secution but at the same time asked him to 
consider the matter on his own and after 
satisfying himself about it make the neces- 
-sary application which he did and there is 
no material to doubt the recital that it found 
in the application that he had himself con- 
sidered relevant materials connected with the 
case and had come to his own conclusion in 
that behalf. (Para 18) 


The letter sent by the Government to the 
Public Prosecutor did indicate that the Gov- 
ernment wants him not to proceed with the 
case but the letter gave full freedom to the 
Public Prosecutor to apply his own mind 
and to come to his own conclusion. Con- 
sultation with the Government or high offi- 
cer is not improper. But the Public Pro- 
secutor has to apply his own ‘mind to the 
facts and circumstances of the case before 
coming to the conclusion to withdraw from 
the prosecution. From the materials on the 
record it is clear that the Public Prosecutor 
has applied his own mind and came to his 
own conclusions. (Paras 96, 105) 


A mere perusal of the application made 
by the Public Prosecutor abundantly shows 
that he did apply his mind to the facts of 
the case; he perused “the case Diary and 
the relevant materials connected with the 
case” before he made the application. He 
did not blindly quote from the Government 
letter which contained only one ground 
namely, “inexpediency of prosecution for 
reasons of State and public policy”. A com: 
parison of the contents of this letter with. the 
contents of the application under Section 321 
completely negatives the contention that he 
did not himself apply his mind indepen- 
dently to the facts of the case and that he 
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blindly acted on extraneous considerations. 
(Para 54) 


(D) Criminal P. C. (1974), Section 321 — ~ 
Scope and object of — Withdrawal from 
prosecution —- Application on grounds of 
implication of accused as a result of politi- 
cal and personal vendetta; inexpediency of 
prosecution for reasons of State and public 
policy and adverse effects which the con- 
tinuance of prosecution will bring on public 
interest in changed situation — These groumds 
cannot be said to be irrelevant — Order of 
withdrawal, held, was not illegal. 


Per Majority (Tulzapurkar, J. contra)}—~ 


An application for withdrawal from tha 
prosecution can be made on various grounds 
and it is not confined to political offences, 
Therefore it cannot be said that the grounds, 
mentioned in the application for withdrawal, 
namely— (i) implication of the accused per- 
sons as a result of political and personal 
vendetta, (ii) inexpediency of the prosecu- 
tion for the reasons of State and publie 
policy and (iii) adverse effects that the cons 
tinuance of the prosecution will bring on 
public interest in the light of the changed 
situation, are irrelevant. The Penal Code on 
the Code of Criminal Procedure does not 
make any such distinction between political 
Offences and offences other than politica] 
ones. Even if it is accepted that political 
offences are not unknown to jurisprudence 
and other Acts do contemplate political 
offences, the fact remains that Section 321, 
Cr. P. C. is not confined only to political 
offences or special offences, but it applies to 
all kinds of offences and the application fon 
withdrawal can be made by the Public Pro« 
secutor on various grounds. The only safe- 
guard that should be kept in mind by tha 
Public Prosecutor is that it should not be 
for an improper or oblique or ulterior cons 
sideration, and the guiding consideration 
should be that of vindication of public jus- 
tice. (Paras 58 and 85) 


The object of Section 321 appears to be 
to reserve power to the Executive Govern- 
ment to withdraw any criminal case on larger 
grounds of public policy such as tnexpediency 
of prosecutions for reasons of State; broaden 
public interest like maintenance of law and 
order; maintenance of public peace and 
harmony, social, economic and political; 
changed social and political situation; avoids 
ance of destabilization of a stable Govern- 
ment and the like. And such powers have 
been rightly reserved for the Government; 
for, who but the Government is in the 
know of such conditions and situations pre- 
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vailing in a State or in the country. The 
Court is not in a position to know such 
situations. (Para 56) 


The Public Prosecutor may withdraw “rom 
the prosecution not only on the ground of 
paucity of evidence but on other relevant 
grounds as well in order to further troad 
aims of justice, public order and peace, 
Broad aims of public justice will certainly 
include appropriate social, economic and 
political purposes. Therefore it cannot be 
said that withdrawal from prosecution can 
be permitted only in political offences and 
not in Common Law Offences, (Pars 84) 


The withdrawal from the prosecution is an 
executive function of the Public Prosecutor 
and the ultimate decision to withdraw from 
the prosecution is his; the Government may 
suggest to the public prosecutor that a parti- 
cular case may not be proceeded with. but 
nobody can compel him tc: do so; not merely 
inadequacy of evidence, but other relvant 
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Œ) Constitution of India, Arficle 156 — 
New plea — Application for withdrawal from 
prosecution under Section 321, Cr. P. CG 
allowed by Special Judge — Plea that Public 
Prosecutor made no mention of forgery by 
antedating or by pasting of earlier order and 
thereby made attempt at shielding of culprits 
raised neither before special Judge nor befere 
High Court — This question of fact reqzir- 


_ing investigation cannot be allowed to be 


grounds such as to further the broad ends l 


of public justice, economic and poltical; 
public order and peace are valid grounds 


for withdrawal. The exercise of the power ' 


to accord or withdraw consent by the Court 
is discretionary. Of cours, it has to exercise 
the discretion judicially. The exercise ef the 
power of the Court is judicial to the =xtent 
that the Court, in according or refusing con- 
sent, has to see (i) whether the grounds of 


-© withdrawal are valid; anid (ii) whethe- the: 


application is bona fide or is collusivs. It 
may be remembered that the order passed 
by the Court under Section 321, either acs 


cording or refusing to accord consent, s not: 


appealable. A mere perusal of the impugned 
order of the Special Judze granting permis- 


sion to withdraw from the prosecution 3f ac«' 
cused persons in the case of question shows. 


that he has applied his mind to the facts of 
the case and also applied his mind to the 
relevant law. (Para 58) 


Further, the decision of the public prosecu- 
tor to withdraw from the case oa the 
grounds given by him in his application for 
withdrawal cannot be said to be. accuated 
by improper or oblique motive, 
fide thought that in the changed ercum- 
stances of the case it would be inexpedient 
to proceed with the case and it would be 
. sheer wastage of public money and time to 
drag on with the case if the chances fcr con- 
viction are few and far between. In the 
circumstances instead of serving the public 
cause of justice it will be to the det-iment 
of public interest, (Para 94) 


He bona 


A 


rajsed for first in appeal by special leave 
(Per Baharal Islam, J.) (Para 62) 


(F) Criminal P. C. (2 of 1974), Section 321 
— Withdrawal from prosecution — Accused 
charged with offences of criminal misconduct 
and forgery — Application for withdrawal 
‘on ground of lack of prospect of successful 
prosecution in the light of evidence — Per- 
mission to withdraw granted and confirmed 
by High Court — Held on facts that no 
prima facie case was made out — No inter- 


. ference by Supreme Court. (Constitution of 


India, Article 136). (Prevention of Corrup- 
tion Act (1947), Section 5 (1) (d)). (Penal 
Code (1860), Section 466). 


Per Majority (Tulzapurkar, J. contra) 


A criminal proceeding with a prima facie 
case may also be withdrawn. ‘ Besides, the 
normal practice of the Supreme: Court in a 
criminal appeal by Special Leave under Arti- 
cle 136 of the Constitution directed against 
an order of conviction or acquittal is that 
it does not peruse the evidence on record - 
and re-appreciate it fo find whether findings 
of facts recorded by the Courts below are 
correct or erroneous, far less does it peruse 
the Police Diary to see whether adequate 
materials were collected by the investigating 
agency. It accepts the findings of the Courts 
below unless it is shown that the findings 
are the results of a wrong application of the 
principles of law and that the impugned ~ 
order has resulted in grave miscarriage of 
justice, (Para 59) 

An order under Section 321 does not have 
the same status as an order of conviction or 
acquittal recorded by a trial or appellate 
Court in a criminal prosecution, inasmuch as 
the former has not been made appealable. 
An order under Section 321 has a narrower 
‘scope. As an order under Section 321 re- 
corded by the trial Court is judicial, what . 
the trial Court is expected to do is tc give 
reasons for according or refusing its consent 
to the withdrawal. The duty of the Court 
is to see that the grounds of withdrawal are 
legally valid and the application made by. 
the Public Prosecutor is bona fide and is 
not collusive. In revision of an order under 
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Section 321, the duty of the High Court is 
to see that the consideration by the trial 
Court of the application under Section 321 
was not mis-directed: and that the grounds 
of withdrawal are legally valid. In the in- 
stant case, the trial Court elaborately con- 
sidered the grounds of withdrawal and found 
them to be valid and accordingly accorded 
its consent for withdrawal. In revision the 
High Court affirmed the findings of the trial 
Court. Thus there is no justification in this 
appeal by Special Leave to disturb the finds 
ings of the Courts below and peruse the 
statements of witnesses recorded of other 
materials collected by the investigating offi- 
cers during the course of investigation. 
(Para 60) 
If the view of the Public Prosecutor fs 
one, which could in the circumstances be 
taken by any reasonable man, the Court can- 
not substitute its own opinion for that of 
the Public Prosecutor. If the Public Pro- 
secutor has applied his mind on the relevant 
materials and his opinion is not perverse, 
and which a reasonable man could have 
atrived at, a roving inquiry into. the evidence 
and materials on the record for the purpose 
of finding out whether his conclusions were 
right or wrong would be incompetent. That 
would virtually convert the Supreme Court 
into an Appellate Court sitting on judgment. 
l (Para 103) 


In the instant case the allegations were 
that one of the accused persons who was the 
Chief Minister of the State made every effort 
fo protect and save the other accused from 
criminal prosecution by abusing his official 
position and as such committed an offence 
of criminal misconduct and that by antedat- 
ing the second order in question, and by 
pasting it over the first order committed 
forgery. 


Held that no prima facie case of forgery 
or criminal misconduct was made out on the 
materials on record. If the Chief Minister 
found that his first order was unwarranted 
by law, it was but right that he cancelled 
his first order. Pasting an order by a piece 
of paper containing another order prima 
facie appears suspicious, but pasting ig the 
common practice in the Chief Minister’s Se- 
cretariat as revealed by the. file produced 
before the Court. Antedating simpliciter is 
no offence, (Paras 63, 99, 109) 


Thus, in view of the fact that no prima 
facie case has been made out under S. 466 
of the Penal Code and Section 5 (1) (d) of 
the Prevention of the Corruption Act and 
the fact that the High Court in revision 
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agreed with the view of the Specfal Judge 
giving consent to the withdrawal from the 
prosecution on the application of the Public 
Prosecutor under Section 321, Cr. P. C. the 
Supreme Court cannot make a fresh ap- 
praisal of evidence and come to a different 
conclusion. All that the Supreme Court has 
to see is that the Public Prosecutor was not 
actuated by extraneous of improper con- 
siderations while moving the application fop 
withdrawal from the prosecution. Even if 
it is possible to have another view different . 
from the one taken by the Public Prosecutors 
while moving the application for withdrawal 
from prosecution the Supreme Court should 
be reluctant to interfere with the order un- 
less it comes to the conclusion that the 
Public Prosecutor has not applied his mind 
to the facts and circumstances of the caso, 
and has simply acted at the behest of the 
Government or has been actuated by extrane- 
ous and improper considerations. On the 
facts and circumstances of the case it cannot 
be said that the Public Prosecutor was ac- 
tuated by oblique or improper motive. 

(Para 108) 


Further the following circumstances also 
meed to be taken into account in considering 
whether the case merits sending back to the 
Special Judge for trial assuming and only 
assuming, there is a prima facie case for 
trial : 

{i) The occurrence took place as early as 
1970; it is already more than twelve years. 

(ii) Accused is the Chief Minister in his 
office. Knowing human nature, as it is, it 
can hardly be expected that the witnesses, 
most of whom are officials, will come forward 
and depose against a Chief Minister, 


(iii) Even after the assumption of office by 
the accused 2 as the Chief Minister, in the 


- Court of the Special Judge, the prosecution 


was pending on several dates but the Public 
Prosecutor, appointed earlier did not take 
any interest in the case at all. It cannot be 
expected that a Public Prosecutor appointed 
by the Government in power, will now take 
interest and conduct the case so as to secure 
conviction of his own Chief Minister, Re- 
mand for trial, if made, will be a mere exercise 
in futility; and it will be nothing but an 
abuse of the process of the Court to remand 
the case to the trial Court. (Para 67) 
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TULZAPURKAR, J. (Minority view) :~ 


By this appeal, preferred on the basis of the 
special leave granted to him, the appellant 
is challenging the withdrawal from the pro- 
secution of respondents Mos, 2, 3 and 4 in a 
Cciminal case under S. 321 of the Criminal 
Procedure Code, 1973. 


2. After obtaining the requisite sanction 
from the Governor, on |9th Feb., 1979 a 
charge-sheet in Vigilance P. S. Case No. 
9 (2) 78 was filed by tke State of Bihar 
against respondent No. 2 (Dr. Jagannath 
Misra), respondent No. 3 (Nawal Kishore 
Sinha), respondent No. 4 (Jiwanand Jha) and 
three others (K. P, Gupta, since deceased, 
M. A. Haidari and A. K. Singh, who later 
became approvers) for cffences under Sec- 
tions 420/466/471/109/120-B, I. P. C. and 
under S. 5 (1) (a), 5 (1) (b) and 5 (1) (d) 
read with S. 5 (2) of the Prevention of Cor- 
ruption Act, 1947. Inter alia, the gravamen 
of the charge against the respondent No. 2 
was that at all times meterial he was either 
a Minister or the Chief Ministep of Bihar 
and in that capacity by corrupt or illegal 
means or by otherwise abusing his position 
as a public servant, he, in conspiracy with 
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the other accused and with a view to protect 
Nawal Kishore Sinha in particular, sought 
to subvert criminal prosecution and sur- 
charge proceedings against Nawal Kishore 
Sinha and others, and either obtaintd for 
himself oy conferred on them pecuniary 
advantage to the detriment of Patna Urban 
Co-operative Bank, its members, depositors 
and creditors and thereby committed the 
offence of criminal misconduct under Sec- 
tion 5 (1) (d) read with S. 5 (2) of the Pre- 
vention of Corruption Act, 1947 and in that 
process committed the other offences speci- 
fied' in the charge-sheet, including the of- 
fence of forgery under S. 466, I. P. C. 
Cognizance of the case was taken on 
2ist Nov., 1979 by the learned Chief Judicial 
Magistrate-cum-Special Judge (Vigilance), 
Patna, who issued process against the accus- 
ed but before the trial commenced the State 
Government, at the instance of respondent 
No. 2, who in the mean time had come to 
power and had become the Chief Minister, 
took a decision in Feb., 1981 to withdraw 
from the prosecution for reasons of State 
and public policy. Though initially Shri 
Awadhesh Kumar Dutt, Senior Advocate, 
Patna High Court, had been appointed as a 
Special Public Prosecutor by the previous 
Government for conducting the said caso, 
the State Government (now headed by re- 
spondent No. 2) without cancelling Shri 
Dutt’s appointment as Special Public Prose- 
cutor, on 24th Feb., 1981 constituted a fresh 
panel of lawyers for conducting cases per- 
taining to Vigilance Department and Shri 
Lalan Prasad Sinha, one of the advocates 
go appointed on the fresh panel was allotted 
the said case and was informed of the Gov- 
errment’s said decision and on 26th March, 
1981 he was further requested to take steps 
for the withdrawal of the case after he had 
considered the matter and satisfied himself 
about it. On 17th June, 1981 Shri Lalan 
Prasad Sinha made an application under 
Sec. 321, Cs. P. C., 1973 to the Special Judge 
seeking permission to withdraw from the 
prosecution of respondents Nos. 2, 3 and 4 
in the case on four grounds, namely, (a) lack 
of prospect of successful prosecution in the 
light of the evidence, (b) implication of the 
persons as a result of political and personal 
vendetta, (c) inexpediency of the prosecution 
for the reasons of the State and public, 
policy and (d) adverse effects that the con- 
tinuance of the prosecution will bring on 
public interest in the light of the changed 
situation; and the learned Special Judge by 
his order dated 20th June, 1981 pranted the 
permission. A Criminal Revision (No. 874/ 
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1981} preferred by the appellant against the 
szid order was dismissed in limine by- the 
High Court on 14th Sept., 1981. It is this 
withdrawal from the prosecution permitted 
by the learned Special Judge and its confir- 
mation by the High Court that are being 
challenged in this appeal. 


3. Counsel for the appellant raised three 
or four contentions in support of the appeal. 
In the first place he contended that the im- 
pugned withdrawal was utterly unjustified 
on merits and also illegal being contrary to 
the principles enunciated by this Court 
governing the exercise of the power under 
S. 321, Cr. P. C. According to him the 
decisions of this Court bearing on the nature 
and scope of the power under the section 
clearly suggest that for purposes of that sec- 
tion a dichotomy exists between political 
offences and common law offences and that 
the considerations of public policy, public 
interest, reasons of State or political and 
personal vendetta may become relevant in 
the case of tbe former. category but are 


irrelevant while withdrawing from the pro- 


secution of common law offences and since 
in the instant case the offences with which 
the accused and particularly respondent 
No. 2 had been charged were common law 
offences, namely, bribery (criminal miscon- 
duct) and forgery and not with any political 
offence the grounds at (b), (c) and (d) men- 
tioned in the application seeking permission 
for withdrawal were irrelevant and extrane- 
ous and since extraneous and non-germane 
considerations influenced the Public Prose- 
cutor as also the Court the withdrawal is 
vitiated and is bad in law; and as regards 
ground (a), namely, insufficiency of evidence 
or lack of prospect of successful prosecution 
the same was clearly untenable being in 
teeth of undisputed and genuine documentary 
evidence including the orders admittedly 
passed by respondent No. 2 in his own hand 
that was available to prove the charges; he 
also urged that in a case where the proof of 
the offences was primarily based on docu- 
mentary evidence, the genuineness of which 


was not in dispute no question of political - 


and personal vendetta or unfair and over 
enthusiastic investigation could arise: there- 
fore, the impugned withdrawal deserved ` to 
be quashed. Secondly, counsel contended 
that Shri Lalan Prasad Sinha was not the 
“competent officer to apply for withdrawal 
from the prosecution of the case under Sec- 
tion 321, Cr. P. C. inasmuch as that Shri 
A. K. Dutt’s appointment as Special Public 
Prosecutor made under S. 24 (8), Cr. P. C. 
to conduct this case had not been cancelled 
ie | 
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and as such the application for permission 
to withdraw as well as the permission grant 
ed thereon were unauthorised, incompetent 
and illegal. Thirdly, it was urged that on 
the facts and circumstances of the case Shri 
Lalan Prasad Sinha did not function inde- 
pendently as a free agent but was influenced 
and guided by the State Government’s deci- 
sion in the matter and as such the ` withe 
drawal at the behest of the Government was 
vitiated. Counsel also urged that Shri Lalan 
Prasad Sinha’s decision (if at all it was his 
own) to withdraw from the prosecution as 
well as the Special Tudge’s decision to grant 
permission were vitiated by non-application 
of mind. 

4, On the other hand, counsel for the 
respondents refuted all the contentions urg- 
ed on behalf of the appellant. It was denied 
that the withdrawal in question was unjusti- 
fied on merits or illegal or contrary to the 
principles governing the exercise of the 
power under Sec. 321; on the contrary coun- 
sel for the respondents urged that the deci- 
sions of this Court Lad clarified the position 
that under the Code a withdrawal from the 
prosecution was an executive function of the 
Public Prosecutor, that the discretion to with- 
draw from the prosecution was that of the 
Public Prosecutor and none else and that he 
could withdraw from the prosecution not 
merely on the ground of paucity of evidence 
but on other relevant grounds as well in 
order to further the broad ends of publie 
justice, public order and peace and the- broad 
ends of public justice would include appro- 
priate social, economic and political pur- 
poses, and what was more in granting its 
consent to the withdrawal the Court merely 
performed a supervisory function and in 
discharging such function the Court was not 
to reappreciate the g-ounds which led the 
Public Prosecutor to request withdrawal 
from the prosecution but; to consider whe- 
ther the Public Prosecutor had applied bis 
mind as a free agent, uninfiuenced by irrel- 
evant or extraneous considerations. It was 
disputed that the grounds (b), (c) and (d} 
mentioned in the application seeking per- 
mission to withdraw were irrelevant op 
extraneous or that ground (a) was un- 
tenable. According to counsel, in the in- 
stant case Shri Lalan Prasad Sinha, being in 
charge as well as in the conduct of the case 
was competent to make the application for 
withdrawal and he had done so after con- 
sidering all the relevant factors and cir- 
cumstances bearing on the issue and satisfy- 
ing himself about it end not at the behest 
of the Government as contended by the ap- 
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pellant and the learned Special Judge also 
performed his supervisory function in g-ant- 
ing the requisite permission on relevant con- 
siderations. Counsel emphatically denied 
that: either the Public Prusecutor’s decision 
to withdraw from the prosecution or the 
Special Judge’s  superviscry function was 
vitiated by non-application of mind. Lastly 
it was contended that this Court shoulc not 
interfere with the impugned orders of the 


Sheonandan Paswan. V. State of Bihar 


, a reference to four decisions, namely, 
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‘contained in S. 494, Cr. P. C., 1898 anxt the 
present provision contained in S. 321 (both 
being substantially in pari materia) were 
referred to by counsel for the parties but it 
is not necessary to deal with all of them and 
State 
of Bihar v. Ram Naresh Pandey, 1957 SCR 
279: (AIR 1957 SC 389); State of Orissa 7. 


: Chandrika Mohapatra. (1977) 1 SCR 335: 


' (AIR 1977 SC 903): Balwant Singh v. State 


trial Court as well as the High Court if ; 


exercise of its powers under Art. 136 cf the 
Constitution and the appeal be dismissed. 


5, Having regard to the aforesaid rival : 


contentions that were urged befvre us by the 
jearned Attorney General and counsel on 
either side it is clear that principally “three 
questions arise for our determuiation ir this 
appeal, namely, (1) What is the true scope 
and nature of the. power under Section 321 


of Cr. P. C., 1973? (2) Whether Shri alan ` 


Prasad Sinha was competent officer ertitled 
to apply for withdrawal rom the 


ecutive function independently as a free 


agent? and (3) whether the withdrawal from : 
the prosecution of respondents 2, 3 anc .4 in- 


presecus | 
tion and if so whether he discharged bs ex- | 


Vigilance P. S. Case No. 9 (2) 78 was un-: 


warranted and unjustified on facts as also 
in law? In other words, whether the execu- 
tive function of the. Public Prosecutor and 


or the supervisory function performed by | 
the Court was vitiated om account. of 2xtra-. 
peous considerations or mncn-application cf; 


mind ete. 
Court? 


gives no guidance; it merely says that 
Public Prosecutor in charge vf a case 
with the consent of the Ccurt, at’any time 
before the judgment is pronounced, with- 
draw from the prosecution of any person 


either generally or in respect of any cme or. 
more of the offences for which he is tried”: 
and goes on to indicate the results that entail. 


upon such withdrawal, namely, either < dis- 
charge of the accused if the withdrawal is 
made before the charge is framed cr. an 


acquittal of the accused <f it is made after — 


the charge has been framed; in other -vords, 
it gives no indication or guideline as -o 


Public Prosecutor may apply for withdrawal 


from the prosecution. nor the considerations 
on which the Court is to grant its . consent’ 
and hence the necessity +o. go to de-isions'’ 


of this Court for ascertaining the true scope, 
and nature of the power contained in it. In: 
this behalf. quite a few decisions of this 


in. 
what circumstances or on what grounds the: 


deserving interierence by this: . 

| - discharge’ or ‘acquittal’. would attract the 
6. On the first question S. 321 in terms: 
“ihe , 
may, 


' SCR 982: (AIR 1980- SC 


. not been improperly exercised, or that it 


of Rihar, (1978) 1 SCR’ 604:(AIR 1977 SC 
.2265) and R; K. Jain v. The State, (1980) 3 


~*~ 
wf, 


1510) heaving a 
bearing’ on the aspects under consideration 
will suffice. These decisicns. apart from 
enunciating the principles witch would 
govern. the exercise of the power under the 
section, emphasise the functiona) dichotomy 
of the ‘Public Prosecutor (who performs an 
executive’ function) and the Court (which 
performs a supervisory judicial function) 
thereunder. . , 

7. In Ram Naresh Pandey’s case (AIR 
157 SC 389) (supra):the Court while. dealing 
with S. 494 of the old Code observed thus 
(at pp. 392 and 393): . 

“The. section is an enabling one and vests 
in the Public Prosecutor the discretion to 
apply to the Court for its consent to with- 
draw from the prosecution cf . any person, 
The consent, if granted, has to be foliowed 
up by his discharge or acquital, as the case 
may be . There can be no dovbt, 
however, that the resultant order on the 


granting of the consent, being an order of 


applicability of correction by the High Court 
under Ss. 435, 436 and 439 or 417 of the 
Code of Criminal Procedure. ‘The function 
sent may well be taken te be a judicial 
function. It follows that in . granting the 
consent the Court must exercise a judicial 
discretion ........ The initiative is that of 
the Public Prosecutor and what the ‘Court 
has to do is only to give its consent and not 
‘to determine any matter judicially ......... 
The judicial function, therefore, implicit in 
the exercise of judicial discretion for grant- 
ing the consent would normally mean that 
the Court has to satisfy itself that the execu- 
tive function of the Public Prosecutor has 
is 
not an attempt to interfere with the normal 
course of justice for illegitimate reasons of 


purvoses......... It (S. 494). cannot be taken 

















Court both in regard to she earlier prcvision' to place on the Court the responsibility foy 
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a prima facie determination of a triable 
issue. For instance the discharge that re- 
sults therefrom need not always conform to 
the standard of ‘no prima facie case’ under 
Ss. 209 (1) and 253 (1) or of ‘groundless- 
ness’ under Ss. 209 (2) and 253 (2). This 
is not to say that a consent is to be lightly 
given on the application of the Public Pro- 
secutor, without a careful and  propep 


scrutiny of the grounds on which the applies 


cation for consent is made.” | 
(Emphasis supplied.) 
8. In Chandrika Mohapatra’s case (AIR 
1977 SC 903) (supra) while setting out the 
principles that should be kept in mind by 
the Court at the time of giving consent to 
withdrawal from the prosecution under Sec- 
tion 494 the Court observed thus (at p. 906): 


“Tt will therefore, be seen that it is not 
sufficient for the Public Prosecutor merely 
to say that it is not expedient to proceed 
with the prosecution. He has to make out 
some ground which would show that the pro- 
secution is sought to be withdrawn because 
inter alia the prosecution may not be able 
to produce suficient evidence to sustain the 
charge or that the prosecution does not ap- 
pear to be well founded or that there are 
other circumstances which clearly show that 
the object of administration of justice would 
not be advanced or furthered by going on 
with the prosecution. The ultimate guiding 
consideration must always be the interest of 
administration of justice and that is the 


av en ey narEaerel a 

touchstone on which the question must be 
determined whether the prosecution should 
be allowed to be withdrawn.” 


It may be stated that Criminal Appeal 
No. 310 of 1975 was one of the appeals 
decided by the Court in that case. In that 
appeal the incident, during the course of 
which offences under Ss. 147, 148, 149, 307 
and 324, I. P. C. were said to have been 


committed, had arisen out of rivalry be« 


tween two trade unions and since the date 
of the incident calm and peaceful atmo- 
sphere prevailed in the industrial undertaking 
and in those circumstances the State felt 
that it would not be conducive to the inter- 
est of justice to continue the prosecution 
against the respondents since the prosecution 
with the possibility of conviction of the re- 
spondents would rouse feelings of bitterness 
and antagonism and disturb the calm and 
peaceful atmosphere prevailing in the indus- 
trial undertaking and hence permission fo 
withdraw was sought and granted. Uphold- 
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‘ing the permission the Court observed thus 


(at p. 908): 

“We cannot forget that ultimately every 
offence has a social or economic cause be- 
hind it and if the State feels that the elimina~ 
tion or eradication of the social or economic 
cause of the crime would be better served 
by not proceeding with the prosecution the 
State should clearly be at liberty to with- 
draw from the prosecution.” 

9. In Balwant Singh’s case (AIR 1977 
SC 2265) (supra) the independent role of the 
Public Prosecutor in making an application 
for withdrawal from the prosecution was 
emphasised and the Court pointed out that 
the sole consideration which should guide 
the Public Prosecutor before he decides to 
withdraw from the prosecution was the 
larger factor of the administration of justice 
and not political favours nor party pressures 
nor the like considerations; nor should he 
allow himself to be dictated by his admin= 
istrative superiors to withdraw from proses 
cution, but that the consideration which 
should weigh with him must be whether the 
broader cause of public justice will be ad- 
vanced or retarded by the withdrawal op 
continuance of the prosecution. The Court 
also indicated some instances where with- 
drawal from prosecution might be resorted 
to independently of the merits of the case 
where the broader cause of public justice 
would be served (para 2): 


“Of course, the interests of public justice 
being the paramount consideration they may 
transcend and overflow the legal justice of 
the particular litigation. For instance, com- 
munal feuds which may have been amicably 
settled should not re-erupt on account of 
one or two prosecutions pending. Labous 
disputes which might have given rise to cri- 
minal cases, when settled, might probably 
be another instance where the interests of 
public justice in the broader connotation 
may perhaps warrant withdrawal from the 
prosecution. Other instances may also ba 
given where public justice may be served by 
withdrawal even apart from the merits of 
the case.” i 


10.. In R. K. Jain’s ‘case (1980-3 SCR 
982: AIR 1980 SC 1510) (supra) after re- 
viewing the entire ‘case law on the subject 
this Court enunciated eight propositions as 
emerging from the decided cases (page 996 
of SCR): {at p. 1516 of AIR) of the Re- 
port), out of which the following six would 
be material for the purposes of the instant 
case: Lee : 


1983 


“1, The withdrawal from the prosecation 
is an executive function of the Public Pros 
secutor. 

2. The discretion to withdraw from the 
prosecution is that of the Public Prosecutor 
and none else, and so, he cannot surrendey 
that discretion to someone else. 


3. The Government may suggest to the 
Public Prosecutor that hə may withdraw 
from the prosecution but none can ccmpel 
him to do so. 

4. The Public Prosecutaey may withdraw 
from the prosecution not merely on the 
ground of paucity of evidence but on other 
relevant grounds as well in order to frrther 
the broad ends of public justice, public order 
and peace. Whe broad ends of public j.stice 
will certainly include appropriate social, eco- 
nomic and, we add, political purposes sang 
Tammany Hall enterprises. 

5. The Court performs a supervisory func- 
tion granting its consent to the withdrawal, 


6. The Court’s duty is not to reappr=ciate 
the grounds which led the Public Prosecutor 
to request withdrawal from the prosecution 
but to consider whether the Public Erose- 
cutor applied his mind as a free agent, un- 


influenced by irrelevant and extraneous con- , 


siderations. ‘The Court has a special duty 
in this regard as it is the ultimate repository 


of legislative confidence in granting or witb- - 


holding its consent to withdrawal from the 
prosecution.” 


By way of elaborating proposition N>. 4 
above, the Court has gone on to observe 
thus (at p. 1517 of AIR) :— 


“We have referred to tie precedent: of 
this Court where it has been said that pau- 
city of evidence is not the only ground on 
which the Public Prosecutor may witkciraw 
from the prosecution. In the past, we have 
often known how expedierat and neceSsery it 
is in the public interest for the Public Pra. 
secutor to withdraw from prosecutions aris- 
ing out of mass agitations, communal -iots, 
regional disputes, industrial conflicts, stedent 
unrest, etc. Whenever issues involve the 
emotions and there is a surcharge of vioence 
in the atmosphere it has often been found 
necessary to withdraw fram prosecutioas in 
order to restore peace, to free the atmosrhere 
from the surcharge of. violence, to tring 
about a peaceful settlement of issues ard to 
preserve the calm which may follow the 
storm. To persist with prosecutions where 
emotive issues are involved in the name of 
vindicating the law may even be uterly 
counter-productive.” 


Sheonandan Paswan v. State of Bihas 


. power. 


S.C. 203 


Similarly, by way of elaborating proposition 
No. 6 above the Court has gone on to ob- 
serve thus (at pp. 1516-17 of AIR): 


“We may add, it shall be the duty of the 
Public Prosecutor to inform the Court and 
it shall be the duty of the Court to appraise 
itself of the reasons which prompt the Pub- 
lic Prosecutor to withdraw from the prose 
cution. The Court has a responsibility and 
a stake in the administration of criminal 
justice and so has the Public Prosecutor, its 
‘Minister of Justice’. Both have a duty to 


= protect the administration of criminal justice 


against possible abuse or misuse by the Ex- 
ecutive by resort to the provisions of S. 321, 
Criminal Procedure Code. The independence 
of the judiciary requires that once the case 
has travelled to the Court, the Court and 
its officera alone must have control over the 
case and decide what is to be done in each 
case.” 

11; From the aforesaid enunciation of 
the legal position governing the proper exer- 
cise of the power contained in S. 321, three 
or four things become amply clear. In thej 
first place, though it is an executive function! 
of the Public Prosecutor for which statutory! 
discretion is vested in him, the discretion is 
neither absolute nor unreviewable but it is 
subject to the Court’s supervisory function. 
In fact being an executive function it would 
be subject to a judicial review on certain 
limited grounds like any other executive 
action; the authority with whom the discre- 
tion is vested “must genuinely address itself 
to the matter before it, must not act under 
the dictates of another body, must not do 
what it has been forbidden to do, must act 
in good faith, must have regard to all rel- 
evant considerations and must not be sway- 
ed by irrelevant considerations, must not 
seek to promote purpcses alien to the letter 
or to the spirit of the legislation that gives 
it power to act, and mwt not act arbitrarily! 
or capriciously....... These several princi- 
ples can convenienly be grouped in two 
main categories: failure to exercise a discre- 
tion, and excess or abuse of discretionary 
The two classes are not, however, 
mutually exclusive. (Vide de Smith’s Judi- 
cial Review of Administrative Action, 4th 





_ Edition, pp. 285-286). 


12. Secondly, since the trial Court's 
supervisory function of either granting or 
refusing to grant the permission is a judicial 


‘function the same is liable te correction by 


the High Court under its revisional powers 
both under the old as well as the present 
Code of Criminal Procedure, and naturally 
this Court would have at least co-extensiva 2 
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jurisdiction with the High Court in an appeal 
preferred to it by special leave or upon a 
certificate by the High Court, 


13. Thirdly, no dichotomy as such be- 
tween political offences or the like on the 
one hand and common law crimes on the 
other could be said to have been made by 
this Court for purposes of Sec. 321 as con- 
tended for by counsel for the appellant, for, 
even in what are called political offences or 


the like, committing common law crimes is 


implicit, for the withdrawal from the prose- 
cution of which the power under S. 321 has 
to be resorted to. But the decisions of this 
Court do lay down that when common law 
‘ crimes are motivated by political ambitions 
or considerations or - they are committed 
during or are followed by mass _ agitations, 
communal frenzies, regional disputes, indus- 
trial conflicts, student unrest or like situa- 
tions involving emotive issues giving rise to 
an atmosphere surcharged with violence, , the 
broader cause of public justice, public order 
and peace may outweigh the public interest 
of administering criminal justice in a parti- 
„cular litigation and withdrawal from tbe 
prosecution of that litigation would become 
necessary, a certainty of conviction notwith- 
standing, and persistence in the prosecution 
in the name of vindicating the law may 
prove counter-productive. In other words, 
in case of such conflict between the two 
types of public interests, the narrower pub- 
lic interest should yield to the broader pub- 
lic interest, and therefore, an onerous duty 
is cast upon the Court to weigh and decide 
which public interest should prevail in each 
case while granting or refusing to. grant its 
consent to the withdrawal from the prosecu- 
tion. For, it is not invariably that whenever 
crime is politically motivated or is commit- 
ted in or is followed by. any explosive situa- 
tion involving emotive issue that. the prose- 
cution must be withdrawn. An instance in 
point would be the case of Mahatma 
Gandhi’s assassination, which was in a sense 
politically motivated (due to transfer of 
Rs. 55 crores to Pakistan) and was followed 
by explosive ‘situation involving emotive 
issue resulting in widespread violence, arson 
and incendiarism against members of a class 
in the country particularly in Maharashtra 
but no one suggested any withdrawal and 
the prosecution of the accused persons, who 
also included a political personality, was 
rightly carried to its logical end resulting in 
conviction of the guilty and acquittal of the 
political personality. In other words, in each 
case of such conflict the Court has to weigh 
and decide judiciously. But it is obvious 


in. 
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that unless the crimes in question are per 
se political offences like sedition or are 
motivated by political considerations ur are 
committed during or are followed by mass 
agitations, communal frenzies, regional ~ dis- 
putes, industrial conflicts, student unrest or 
the like situations involving emotive issues 
giving rise to an atmosphere surcharged with 


' violence, no question of serving any broader 


cause of public justice, public order or peace 
would arise and in the absence thereof the 
public interest of administering criminal jus- 
tice in a given case cannot be permitted to 
be sacrificed, particularly when a highly 
placed person is allegedly involved in the 
crime, as otherwise the common man’s faith 
in the rule of law and democratic values 
would be shattered. 


14. Fourthly, the decision in R. K. Jain’s 
case (AIR 1980 SC 1510) (supra) clearly 
shows that, when paucity of evidence or lack 
of prospect of successful prosecution is the 
ground for withdrawal the Court has not 
merely the power but a duty to examine the 
material on record without which the validity 
and propriety of such ground cannot be deter- 
mined. In that case this Court disposed of 
two sets of appeals, one where the with- 
drawal from the prosecution against George 
Fernandes and others was on the ground 
that the offences were of political character 
and the other pertained to withdrawal from 
the prosecution in four cases against Chou- 
dhry Bansi Lal on the ground that the evi- 
dence available was meagre and in one out 
of the four cases the complainant (Shri 
Manohar Lal) had been suitably and profit- 
ably compensated. The Court upheld the 
grant of permission for withdrawal in both 
the sets of appeals — in the first set on the 
ground that the offences alleged to have 
been committed by George Fernandes and 
and others were of a political character, the 
motive attributed to the accused being that 
they wanted to change the Government led 
by Shrimati Gandhi and therefore with the. 
change in the Government the broad ends 
of public justice justified the withdrawal, 
while in the other set the Court examined 
the entire material available on record and 
came to the conclusion that the ground put 
forward had been made out and justified the 
withdrawal. It may be stated that in M.N.S. 
Nair v. P. V. Balakrishnan, (1972) 2 SCR 
599 : (AIR 1972 SC 496) the Sessions Court 
as well as the High Court had permitted 
withdrawal from the prosecution of a case 
involving offences of forgery, cheating, etc. 
on the ground that the dispute was of a civil 
nature, that there had been enoromous delay 
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in proceeding with the trial and that securing 
of evidence would invoive heavy expenses 
for the State as witnesses were in far off 
places. This Court allowed the appeal, set 
aside the permission granted for the with-; 
drawal and directed the trial to proceed im' 
accordance with the law after holding that. 
none of the grounds alleged or even their 
cumulative effect would justify the withdrawal 
from the prosecution; in particular after ex- 
amining the material on record this Court 
came to the conclusion that the finding of 
the lower: Courts that tke dispute was of a 
civil nature was incorrect. It is thus clear 
that when paucity of evicence or lack of pro- 
spect of successful prosezution is the ground 
for withdrawal this Couzt must of necessity 
examine the material in order to determine 
the validity or propriety of the ground. It 
is in the light of the aforesaid legal princi- 
ples that two questions <rising in this appeal 
will have to be decided, 


15-16. The next question raised by Coun- 
sel for the appellant was whether Shri Lalan 
Prasad Sinha was. the competent officer 
entitled to apply for the withdrawal from the 
prosecution and if so whether he discharged 
his function independently as a free agent? 
in this behalf Counsel urged that the initial 
appointment of Shri A. K. Dutt as the Spe- 
cial Public Prosecutor made by the State 
Government under Section 24 (8), Cr. P.C 
on 26th February, 1979 to conduct this case 
had not been cancelled, that Shri Lalan Pra- 
sad Sinha could merely be regarded as one 
of the four Public Prosecutors appointed on 
the fresh panel constituted under Law (Jus- 
tice) Department’s Letter No. C/Mis.-8-43/78 I 
dated 24th February, 1981 and that though 
Ahis particular case had been allotted to bin 
by the letter dated 25th February, 1981, he 
had no authority over tte head of Shri A. K. 
Dutt to apply for withcrawal from the pro- 
secution and as such the application made 
by him would be unauthorised and illegal 
and consequently the ourt’s order datec¢ 
20th June, 1981 would be vitiated. Counse 
further contended that the State Government 
had already taken a decision to withdraw 
from the prosecution in this case on grounds 
of inexpediency of prosecution for reasons 
of State and public policy, that the said de- 


cision was communicated: to Shri Lalan Praæ ` 


sad Sinha, -who .was directed to take steps 
in that behalf and that it was pursuant tc 
such direction that he made the applicatior 
and not independently on his own as a free 
agent and, therefore, the executive functior 
On the part of the Public Prosecutor (assum- 
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ing he had the authority to make the applica- 
tion) was improperly performed. It is not 
possible to accept either of these contentions 
for the reasons we shall presently indicate. 


17. It is trie that the appointment of 
Shri A. K. Dutt made by the previous Gov- 
ernment as the Special Public Prosecutor to 
conduct this case had not been cancelled, 
though in fitness of things the new Govern- 
ment should have done so but that did not 
prevent the new Government to make a fresh 
appointment of a Public Prosecutor and to 
put him in charge of the case. Appoint- 
ments of Public Prosecutors generally fall 
under Section 24 (3) but when the State Gov- 
ernment appoints Public Prosecutors for the 
purposes of any case or class of cases the 
appointees become Special Public Prosecu- 
tors under Section 24 (8) and in the instant 
case under the Law (Justice) Department’s 
letter dated 24th February, 1981 a fresh panel 
of lawyers consisting of 4 Advocates includ- 
ing Shri Lalan Prasad Sinha was constituted 
“for conducting cases pertaining to Vigilance- 
Department both at Headquarters at Patna 
as also outside Patna” and, therefore, Shri 
Lalan Prasad Sinha will have to be regarded 
as having been appointed as Special Public 
Prosecutor under Section 24 (8). But apart 
from this aspect of the matter, on the facts 
obtaining in the case, it cannot be disputed 
that Shri A. K. Dutt not having appeared 
before the Special Judge at any stage of the 
hearing was never de facto in charge of the 
case nor in the actual conduct of the case; 
on the other hand, after the allotment of this 
case to him Shri Lalan Prasad Sinha was 
in charge of the case and was actually con- 
ducting the case he having admittedly ap- 
peared in the case at least on 4 occasions (on 
6th April, 21 April, 27th April and 26th 
May, 1981) before the Special Judge, and, 
therefore, in our view, he was the proper 
person who could make the necessary ap- 
plication in the matter of withdrawal. In 
this context it will be useful to point out that 
Section 494 of the old Code seemed to auth- 
orise “any Public Prosecutor” to withdraw 
from the prosecution with the consent of the 
Court but this Court in State of Punjab v. 
Surjit Singh, (1967) 2 SCR 347 : (AIR 1967 
SC 1214) had held that “the reasonable 
interpretation to be placed upon Section 494, 
in our opinion, is that it is only the Public 
Prosecutor, who is in charge of a particular 
case and is actually conducting the prosecu- 
tion, that can file an application under that 


section, seeking permission to withdraw from 
the prosecution.” The same view was Iro- 
ih 
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iterated by this Court in the case of M. N. S. 
Nair v. P. V. Balkrishnan (AIR 1972 SC 496) 
(supra). The present Section 321, Cr. P. C. 
has given legislative recognition to the afore 
said view of this Court inasmuch as it ex- 
pressly provides that the Public Prosecutor 
“in charge ofa case” may withdraw from the 
prosecution with the consent of the Court. 
Weare satisfied that though he was appointed 
as the Special Public Prosecutor to conduct 
this case in February, 1979 Shri A. K. Dutt 
was neither in charge of the case nor was 
actually conducting the same at the material 
time and since Shri Lalan Prasad Sinha was 
not merely in charge of the case but was ac- 
tually conducting the case he was the proper 
officer to apply for the withdrawal from the 
prosecution. 


18. Similarly, there is no substance in -the 
contention that Shri Lalan Prasad Sinha had 
sought the withdrawal from the prosecution 
at the behest of the State Government. It 
is true that the State Government had taken 
its own decision to withdraw from the pro- 
secution in the case against the respondents 
Nos. 2, 3 and 4 and it is also true that the 
said decision was communicated to Shri 
Lalan Prasad Sinha but if the two letters, 
one dated 25th February, 1981 from the Law 
Secretary to the District Magistrate and the 
other dated 26th March, 1981 from the Addl. 
Collector, In charge Legal Section to the spe- 
‘|cial Public Prosecutor, In charge Vigilance 
cases, are carefully scrutinized it will be clear 
that the State Government merely suggested 
to Shri Lalan Prasad Sinha (which it was 
entitled to do) to withdraw from the prosecu- 
tion but at the same time asked him to con- 
sider the matter on his own and after satisfy- 
ing himself about it make the necessary ap- 
plication which he did on 17th June, 1981 
and there is no material to doubt the recital 
ithat is found in the application that he had 
himself considered relevant materials connect- 
ed with the case and had come to his own 
conclusion in that behalf. We are not im- 
pressed by the argument that the appoint- 
ment of Shri Lalan Prasad Sinha was made 
only for applying for withdrawal and not 
for conducting the case. Whe appellant's 
contention, therefore, has to be rejected. 


19. The next important question that 
arises for consideration is whether the with- 
drawal from the prosecution of respondents 
Nos, 2, 3 and 4 in Vigilance P. S. Case No. 
9 (2) 78 was unwarranted, unjustified or illegal 
on facts as also in law. In other words, the 
real question js whether the executive func- 
tion of the Public Prosecutor and og the 
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supervisory function of the trial Court in 
granting its consent to the withdrawal have 
been improperly performed or are vitiated by 
reason of any illegality. This will necessitate 
the consideration of the four grounds on 
which the withdrawal was sought by the Pub- 
lic Prosecutor and granted by the trial Court 
under Section 321, Cr. P. C. As stated ear- 
lier, pursuant to the suggestion of the State 
Government and after considering the matter 
for himself Shri Lalan Prasad Sinha in his 
application dated 17th June, 1981 specifically 
set out four grounds for withdrawal from the 
prosecution, namely, (a) lack of prospect of 
successful prosecution in the light of evi- 
dence, (b) the implication of the persons as 
a result of political and personal vendetta, 
(c) the inexpediency of the prosecution for 
the reasons of the State and Public policy 
and (d) the adverse effects that the continua- 
tion of the prosecution will bring on publio 
interests in the light of the changed situa~ 
tion. Significantly enough the learned Spe 
cial Judge after summarising the submissions 
of Shri Lalan Prasad Sinha, which were in 
terms of the averments made and the 
grounds set out in the application, passed a 
short reasoned order on 20th June, 1981 as 
‘follows : | 

“Having considered the legal position ex- 
plained by the Supreme Court (in R. K 
Jain’s case (AIR 1980 SC 1510))- and sub- 
missions made by the learned Special P. P. 
in charge of this case and having perused 
the relevant records of the case I am satis- 
fied that it is a fit case in which prayer of 
the learned Special P. P. to withdraw should 


-be allowed and it is, therefore, allowed. Cons ` 


sequently the Special P. P. Shri Lalan Pra- 
sad Sinha is permitted to withdraw from the 
prosecution and in view of Section 321 (a), 
Cr. P. C. the accused persons are discharged.” 
In other words, the learned Special Judge ac- 
cepted all the grounds on which withdrawal 
was sought and granted the permission to 
withdraw from the prosecution on those 
grounds, The question is whether Vigilance 
P. S. Case No. 9 (2) 78 was such as would 
attract the grounds and even if the 
grounds were attracted was withdrawal from 
the prosecution justified ? 

20. Out of the four grounds set out 
above, I shall deal with grounds (b), (c) and 
(d) first and ground (a) later. In the light 


' of the legal principles discussed above it 


cannot be disputed that grounds like the in- 
expediency of the prosecution for the rea- 
sons of State or public policy, implication 
of the accused persons out of political and 
or personal vendetta and adverse effects 
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which the continuance of prosecution will tions which unquestionably infiuence the de 
have on public interests in the ligh: of cision of the Public Prosecutor in seeking the 
changed situation are appropriate and have withdrawal as well as the decision of the 
a bearing on the broader cause of public trial Court to grant the permission, the im- 
justice, public order and peace, which night pugned withdrawal from the prosecution 
in a given case outweigh or transcend the would stand vitiated in law. 


narrower public interest of administering 21. Counsel for the respondents urged that 
criminal justice in a particular litigation a & 


necessitating the withdrawal of the Hitter, 
but, as observed earlier, no question. of 
serving any broader cause of public justice, 


as a result of the elections there was a change 
in the situation, that respondent No. 2’s party 
had received the peoples’ mandate and voted 
to power, that respondent No. 2 had become 


public order or peace can arise unless. the 
crimes allegedly committed are per se politi- 
cal offences or are motivated by poltical 
ambitions or considerations or are committed 
during or are followed by mass agitacions, 
communal frenzies, regional disputes, con- 
flicts, student unrest or like situations which 
involve emotive issues giving rise to a sur- 
charged atmosphere of violence. Admit-edly, ` 
the offences of bribery (criminal miscorduct) for, what has the change in the situation 
and forgery which are szid to have been brought about by the elections putting one 
committed by respondent No. 2 in conspiracy the other party in power got to do with 
with the other accused are ordinary common fbe continuation of prosecution for ordinary 
law crimes and were not committed during common law crimes of bribery (criminal 
nor were they followed ty any mass agita- Misconduct} and forgery especially when the 
tion or communal frenzy or regional dispute offences were not actuated by any political 
or industrial conflict or student unrest cr the Motivation whatsoever nor had they been 
like explosive situation involving any emotive . Committed in. or followed by any explosive 
issue giving rise to any surcharged atmogshere | Situation involving emotive issue? No 
of violence; further it cannot be disputec that - emotive issue was or is involved whatsoever. 
these are not per se political offences nop Surely, in the absence of the aforesaid aspects 
were they committed out of any po-itical ®O results of any election, howsoever sweep- 
motivation whatsoever; in fact the motivating 08, cam be construed as the peoples’ man- 
force behind them was merely to give pro- date to condone or compound the common 
tection to and shield “Shri Nawal Kishore law crimes allegedly committed by those 
Sinha, a close friend, from criminal as wel} Who have been returned to power; in fact 
as civil liability a favouritism amountirg to | such interpretation of the mandate would be 
criminal misconduct allegedly indulged n by . contrary” to all democratic canons. Success at 
respondent No. 2 by abusing his positien as hustings is no licence to sweep all dirt under 
a Minister or the Chief Minister of Bihar, fg ‘he carpet and enjoy its fruits non-challantly.- 
therefore the offences did not partake of any Moreover, the apprehension that public 
political character nor were committed in | interest including public order and peace 
nor followed by any explosive situation in- . WOUld be adversely affected by the con- 
volving emotive issue giving rise to any sup- uation of the prosecution of common law 
charged atmosphere of violence no question times (which do not partake of any politi- 
serving any broader cause of public justice cal character or are not committed in op 
public order or peace could arise and ia ab- followed by any explosive -situation involving 
sence thereof the public interest of adminis. ' &MOtive issue) against the head of the State 
tering criminal justice in this particular case f8 Wl-founded, for, all that can happen is that 
could not be permitted to be sacrifice’. [n "eSpondent No. 2 will have to step down and 
other words, this being am ordinary cr&ningi thing more. Any fear of de-stabilisation 
case involving the commission of ` ~ Of the Government ig entirely misplaced. On 


common 
law crimes of bribery and forgery in oua ad jthe other hand, withdrawal from the prose- 
normal circumstances with i 


_ the Chief Minister of the State and that the 
prosecution against the head of the State 
would have had adverse effects on public 
_interest including public order and peace 
. and, therefore, its continuation was regarded 
as inexpedient for reasons of State and pub- 
. lic policy. I fail to appreciate the conten- 


cution of such offences would interfere with 
nces sclf-agerandise- the normal course of administration of cri- 

ment or favouritism as the motivating Force 

grounds (b), (c) and (d) were irrelevant and 


extraneous to the issue of withdrawal and 
, since admittedly these were the cons-dera- 


minal justice and since respondent No. 2 is 
placed in a high position the same is bound 
to affect the common man’s faith in the rale 
of law and administration of justice, Be- 
sides, as I shall point out later, if the proof 
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of the offences said to have been committed 
by respondent No. 2 in: conspiracy with the 
other accused was based on documentary 
evidence, the genuineness of which is not in 
dispute, no question of political and personal 
vendetta or unfair and over-zealous investi- 
‘gation would arise. In my view, in all the 
facts and circumstances grounds (b), (c)' and 
(d) were not attracted to the instant case and — 
were irrelevant and extraneous to the issue 
of withdrawal and since these grounds had 
influenced the executive function: of | the 
Public Prosecutor as well as the supervisory 
judicial function of the trial Court the. ‘per- 
formance of these functions is vitiated.. The 
High Court has simply put its seal on . the 
trial Court’s order accepting these grounds. 
The impugned withdrawal as permitted by 
the trial Court and confirmed by the ‘High 
Court in so far as it is based on these 
grounds would be bad in law. 


22. I shall now proceed to deal with the 
ground (a) that was put forward for with- 
drawal from the prosecution. Jn substance 
the ground was that there were no chances 
of successful prosecution in view of paucity 
of evidence to prove the charges. As stated 
earlier when such is the ground it is the duty 
of the Court to examine the material to as- 
certain whether the ground was a valid one 


or whether the available material was suffi- 


cient to make out a prima facie case against 
the accused to put him on trial? And I 
. shall approach the problem strictly from this 
angle, ; 


23. The facts giving rise to the launching 
of the aforesaid prosecution against respon- 
dents Nos. 2, 3 and 4 and three others may 
be stated: The Patna Urban’ Co-operative 


Bank was registered in May 1970 and com-- 
its banking business with Nawal- 


menced 
Kishore Sinha as its Chairman, K.'P. Gupta 
as its Honorary Secretary, M. A. Haidari as 
its Manager and A. K. Singh as a Loans 
Clerk (who also worked as the care-taker 
and Personal Assistant to N. K. Sinha). A 
Loans Sub-Committee consisting of N. K. 
Sinha the Chairman, K. P. Gupta the Se- 
eretary and one Shri Purnendu Narain, an 
Advocate used to look after the sanctioning 
and granting of loans. 
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Minister and the Chief Minister in the Bihav 
Cabinet helped the Bank and its Chairman 
(N. K. Singh being his close associate and 
confident) in several ways including mobilisa- 
tion of resources for the Bank. Separate 
audits into the working of the Bank were 
conducted by the Reserve Bank of India as 
well as by the Co-operative Department of 
fhe Bihar Government for the years. 1972-73 
and 1973-74 during the course of which a 
large number of irregularities (such as non- 
maintenance of cash books in a proper 
manner, grant of over-draft facility without 


current account etc.), illegal practices, acts of . 


defalcations and malversation of funds of 
the Bank came to light; in particular the 
Audit Reports disclosed that huge amounts 
running into Jakbs of rupees had been 
squandered away by (a) giving loans to non- 
members, (b) giving loans even without ap- 
plication, agreement or pronote, (c) giving 
loans without. hypothecations, (d) giving short 
term loans instead of realising cash on sale 
proceeds even for hypothecated goods, (e) 
giving loans to the same persons in different 
names and (f) giving loans to fictitious per- 
sons and non-existing firms or industries etc. 
and the audit -team of the Reserve Bank in 
its report came to the conclusion that the 
Chairman Shri Nawal Kishore Sinha and 
others were responsible and accountable for 
‘bad loans’ to the tune of Rs. 12 lakhs and 
‘mis-appropriation and embezzlement’ to the 
tune of Rs. 25 lakhs. On the basis of these 
audit reports at the instance of the Reserve 
Bank the management of the Bank through 
its Board of Directors was superseded on 
10th of July, 1974 under the order of the 
Registrar, Co-operative Societies and Nawal 
Kishore Sinha the Chairman and other 
Directors on the Board were removed and an 
officer of the Co-operative Department, Gov- 
ernment of Bihar, was appointed as the Spe- 
cial Officer to look after the affairs of the 
‘Bank. 


24. On the deai of the aforesaid 
Audit Reports the Registrar, Co-operative 
Societies, agreeing with the Joint Registrar, 
put up a- note dated 4-11-1974 to the Se- 
cretary, Co-operation saying that prima facie 
charges of defalcations, conspiracy, etc. were 


Under its bye-laws-“made out against the officials of the Bank 


the Chairman was the ultimate authority int’ and legal action be taken against them after 


segard to all the functions of the Bank and 
the Honorary Secretary along with the Chair- 
man had to exercise supervisory control over 
ali the activities of the Bank while the 
3fanager was concerned with its day to day 
Workmg. Dr. Jagan Nath Mishra, then an 


‘taking the opinion of the Public Prosecutor; 
the Secretary by his note dated 7-11-1974 
sought the opinion of the Law Department; 
on 18-11-1974 the Law Department recorded 
its opinion in the relevant file (being File 
No. IX/Legal-9/75 of the Department of Co- 


M: L. O, and who subsequently becamé’ a operation) that a case of conspiracy and cris 
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minal breach of trust against the loanees -and 
Office. bearers. of the Bank was ‘prima -facie 
made ‘out. On 16-12-1974 -a -draft complaint 
was prepared by the Assis-ant Public Pro- 
secutor, Patna for being filed before the Chief 
Judicial Magistrate, Patna; on the same day 
(16-12-1974) an office noting was made by 
Shri Bimal on the file suggesting that the 
Law Department’s advice or. the draft com- 
plaint be obtained, which course of action 
was approved by the Secretery, Co-operation 
on 16-12-1974, by the Minister for Co-opera- 
tive (Shri Umesh Prasad Verma) on 1-1-1975 
dnd by the then Chief Minister (Shri A. 
Gaffoor) on 2-1-1975. Accordingly, the’ file 
was sent to the Law Department -which 
‘teiterated its earlier advice for launching the 
prosecution and on the file being received 
‘back on 18-1-1975, the Secretary Co-opera- 
tion endorsed the file on 21-1-1975 to.A.P. P. 
Shri Grish Narain Sinha for necessary action 
ie. to file the prosecution ‘Vide the several 
notings made in File No. IX-Legal-9/75 re- 
lied upon by ‘the respondz2nts). In other 
words by 21-1-1975 the stage was set for 
launching a criminal prosecution against ` the 
lcanees and the members of the Board of 
Directors of the Bank with Nawal Kishore 
Sinha as the principal accused and a com- 
plaint petition in that behalf duly approved 
by the Law Department anc signed by Shri 
Jagdish Narain Verma, District Co-operative 
Officer, Patna on 25-1-1975 was also ready 
with the A. P. P. for being filed in the Court. 
But before the A. P. P. could file the com- 
plaint, respondent No. 2 (Jagan Nath Mishra, 
Agriculture and Irrigation Minister) wrote a 
buff-sheet note dated 24-1-1375 asking the 
- Secretary, Co-operation to send the concern- 
gd file along with Audit Reports to him 
before the institution of the criminal case. 
Accordingly, after obtaining the approval of 
the then Co-operative Minister and the then 
Chief Minister for sending the file to respon- 
dent No. 2, the Secretary recalled the file and 


ether papers from the A. P. P. on 28-1-1975- 


and on 24-2-1975 he sent. the file to the Law 
Minister en route the then Chief Minister. 
It may be stated that under the Notification 
dated 30th April, 1974 issued under Arti- 
ele 166 (3) of the Constitrtion. read with 
_ Rule 5 of the Rules of Executive Business of 
the State of Bihar, the then Chief Minister 
Shri’ Abdul’ Gaffoor was inter alia holding 
' the. portfolio of Law also but according ‘to 
_ the affidavit of Shri .Neelanand Singh dated 
19th October, 1982: filed on: behalf. of respon- 


. dent No. 1 before us Shri A. Stow as por. 
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Lis note- dated 29-8-1974 addressed to the 
Chief Secretary and circulated to various de- 


‘partments had, with a view to lessen his 


Leavy burden, requested respondent No. 2 
Gagan Nath Mishra) to look after the work of 


the Law Department and as such endorsing . 
the file on 24-2-1975 ‘to the Law Minister — 


en route the Chief Minister’ would mean that 
the file must have gone to respondent No, 2 
as there was no other person holding the 
Law portfolio excepting the Chief Minister 
Eimself under the Notification dated 30th 
April, 1974, It is claimed. by the appellant 
that respondent No. 2 sat tight over the file 
Dr over two and half months till he became 
Ge Chief Minister whereas it is suggested on 
tehalf of the respondents that though the 
fle :vas.called for by respondent No. 2 on 
24-1-1975 it did not actually reach him till 
middle of May, 1975. However, ignoring the 
aforesaid. controversy, the fact remains that 
tae filing of the complaint. got postponed 
Fom 24-1-1975 (the date of Buff sheet order | 
af respondent No. 2) till middle of May, 1975 
and in the meantime on 11-4-1975 respon- 
dent No. 2 replaced Shri A. Gaffoor as the 
Chief Minister and in the middle of May 1975 


-as the Chief: Minister respondent No. 2 pags- 


ed two orders which are very eloquent. 


25. On 16-5-1975 in the File No. IX/Legal- 
H75 respondent No. 2 wrote out an order in 
bis own hand in Hindi concerning the action 
f be taken against Nawal Kishore Sinha 
and others, the English rendering. of which, 
a>cording to the respondents, runs thus: 


“Much time has passed. On perusal of 
the File it appears that there is no allegation 
ot defalcation against the Chairman and the 
Members of the Board of the Bank. Stern 
action should be taken for realisation -of 
loans from the loanees and if there arè .diffi- 
cilities in realisation from the loanees sur- 
caarge proceedings should be initiated against 
tke Board of Directors. The normal condi- 
tion be restored in the Bank after calling the 
Annual General Meeting and holding the 
ebection,- ` 

(Sd) Jagan Nath Mishra ° 
16-5-1975” 


Ta the margin opposite the above order the - 
seal containing the despatch entry originally 

showed 16-5-1975 as the date on which the ` 
fie was despatched from the Chief Minister’s 
Secretariat to the Co-operative Department - 


after respondent: No, 2 had made the above 


order: It is clear that the first part of the 


‘above order regarding the criminal ‘involve-. 
ment-is in teeth of the Audit Reports ‘of the” 
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Reserve Bank iand' {he ‘Co-operative Depart- 
ment and ‘contrary ‘to ithe opinion of tthe Law 
Wepartment it thwarted the criminal :prosecu- 
‘tion against ‘Shri Nawal Kishore ‘Sinha mä 
- .gthers, while under ‘the latter part jt -stil] €x- 
n posed fhem ‘to. civil liability iby way of sur- 
(charge proceedings ‘to ‘be: -adopted against 
them in default wf -tedlisation from he 
floanees ‘but -as even ‘the loans had ‘been ad- 
vanced mostly ïn fictitious names and - ‘were 
actually utilised iby tthe office-bearers them- 
‘sdives the -prospect of civil lidbility loomed 
lange before them. (Realising this position 
tespondent No. 2 drregulatly—there being no 
‘endorsement ‘nor any seal showing inward 
‘gecveipt of the File by Chief Minister's secre- 
‘tariat —- got ‘hold of ‘the File again and pass- 
ed another order in his hand on a piece of 
paper tim Hindi under his signature but bear- 
Wing an earlier date 14-5-1975 and had it past- 


ei «over fhe eatlier order dated %6-5-1975 iin- 


the File so -as to @fface ‘the same completely, 
and the date of despatch 15-53-1975 ün ‘the 
@espatch -seal appearing iin ‘the margin «was 
iitered to #4-5-1975 ‘by overwriting; an Eng- 
Tish rendering of this second <order, adtiressed 


te the ‘Minister for Co-pperation, ams thus: 


“Please issue arder for restoring ‘the 
normal condition in the Bank after ne 
Annual Genel Mecting.. 


sa Jagannath. ‘Niishra 
14-5-1975 


Tt is undisputed: that responstient No.2 did 
pass the aforesaid two orders in ‘His ‘own 
iband ün Hinth, the frst on 16-35-1975 and ‘the 
second subsequently iin point Of fime but 
witte-dated Et to 14-5-1975 «and had at pasted 
‘over the first order completely effacing ‘that 
order. Such conduct on his part thas ibeen 
explained only on ‘the basis tthat as the (Chief 
Minister he hað the authority :and power to 
Wevise or review his cadier carder ‘and that ii 
_ 4s the wesual practice prevailing jin the ‘Patna 
‘Secretariat hat whenever any order passed 
earlier fs sought to tbe revised or reviewed 


by the same officer or minister it is done ‘by’ 


-~ wasting iit over by a piece of paper contain- 
ing the mevised. orders (para $ of the counter 
. affidavit of ‘Shri Bidbu Shekhar Banerjee 
. dated 17-3-1982 filed an béhslf of sespon- 
dent No. 15.. Even with his- explanation tthe 
admitted position that emerges is that the 
aforesaid two wrders were assed iby respon- 
dent No. 2, that the second order was ante- 
Gated to 4-5-1975 and ‘that the same was 
pasted on the file so as ‘to <fface completely 
. dhe ecarfier-erder. In other «words: in aub- 
stance and reality the entire order passed by 
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‘respondent ‘No. 2 iin ithe concemed jfile on 
6-5-1975 which contained -4 directions: 
ithere ‘being mo -allegation of -defalcation 
against ithe ‘Chairman the Members of the 
Board mo «criminality was involved, .(6) stern 
‘action ‘for realisation of the loans ‘from the 
loanees ‘be taken, <(c) failing which surcharge 
proceedings against the Board of Directors 
ibe initiated, and <d) restoration ‘of normal 
‘condition in the Bark ‘be brought about ‘by 
‘calling Annual General Meeting and bolding 
‘the election, was wiped «out and «completely 
‘substituted ‘by ithe second order which merely 
retained the fast direction (Item (@) above) 
of the first-order. In effect ander ‘the second 
order both ithe «criminal :as «well :as civil liabi- 
lity of Nawal ‘Kishore -Sinha and ethers «were 
‘given a go-by, notwithstanding the Audit 
Reports ‘of ithe Reserve Bank and ithe ‘Co- 
operative Department ‘and respondent No. 2 
merely directed that ithe normal condition ‘in 
‘the ‘Bank ‘be restored and- this result was 
brought about iby the second order which 
was cante-dated with the obvious fraudulent 
intent ‘of mollifying or rendering mugatory 
any action that could have ibeen or might 
lhave been taken (even if mot actually taken) 
pursvant ‘to ‘the first arder after the Mile hað 
left the Chief ‘Minister’s Secretariat on 116-5- 
t975, ‘that ‘being ithe most natural conse- 
quence flowing from ‘the act of antedlating 
ithe second order. Tt dis mot mecessary ‘that 
ithe fraudulent intent ‘should materialise; it iis 
enough af -act af cante-dating jis done with 
the fraudulent intent, This being a case of 
imtersdepartmental «orders, the first order 
dated 6th May, 1975 passed iby cesponiierit 
(No. 2 ‘became operative «as -sonn .as ithe con- 


cerned- file Jeft the Chisf Minister’s Secre-. - 


lariat cand 2s such ‘the ‘same could tbe revised 
or Teviewed iby xespondent No. 2 iby offi- 
cially and regularly «calling ‘back ‘the jfile and 
iby ipassing :a fresh order ‘subsequent jin point 
of ‘time modifying wr cancelling ‘fhe earlier 
‘order ibut :surely mot iby the crude method of 
(pasting the subsequent order over ‘the ‘first 
‘sd :as to &fface ‘the ‘same ‘completely and ‘mn 
no event by :ante-dating it. Jt is true that 
mere .anti-dating : document ‘or n order 


would mot -amount to an offence of forgery , 


but if the document or the order is ante- 


‘ated with oblique motive or frauðulent iin- 
_tent indicated above (without the same 


actually materialising) it will be forgery. 


26.. “The aforesaid undisputed documentary 
evidence comprising the Audit Reports, ‘the 
rdevant motings ‘in “the woncermmed file -and 


(a) 


adi 


b 
- 
* 


a 


dhe wo orders wf wespondent No. 2 'glearly _ 


makes out a prima. facie. case of the .com- 


1983; 


mission. of two common law offences: of ri~, 


minat misconduct (S. 5 (1) (d) of Preven- 
tion of Corruption Act) and forgery: (Sec-. 
tion. 466, I. P: C) by respondent: No: 2 with- 
out needing any further material. to. establish 
the same. The ingredients, of the former. 
can be said to: be prima. facie: satisfied . in 
that by passing the two orders respondent 
No. .2 by corrupt or illegal means. or by 
otherwise abusing his position as. the. CLief 
Minister subverted the criminal. prosecut on. 
and. surcharge, proceedings 
Kishore. Sinha and others. and: had: thereby 
at any rate obtained. for them: pecuniary ad= 
vantage to- the detriment. of the. Bank, its 
members, depositors and creditors. This is: 
apart from the: aspect as to. whether while 
doing so he obtained’ pecuniary advantage: 
for himself or not, for which further mate-- 
rial by way of confessional statement of zhe. 
approvers would be required to be consider- 
ed' or appreciated but: ignoring such furtier 
material the- ingredients: of Section: 5. (1): (dẹ 
get satisfied prima facie as. indicated abowe: 
As: regards the latter though respondent Ne: .2: 
had the authority and power to pass the se- 
cond! order in substitution cf the: first, ‘by. 
ante-dating the: second: order with fraudulent 
. intent the ingredients. of forgery again prina. 
facie satisfied. In other words, the aforesaid: 


material is: clearly sufficient fo: put respan- - 


dent No. 2' om trial for; if the. said- materiali 
remains. unrebutted' a conviction would clearly 
ensue: 


27. It was. strenuously contended by: 
counsel. for respondents, particularly ty. 
counsel: for respondent No 2: that if} the 
aforesaid two. orders passed, by respondent 
No: 2. are properly understood it cannot be: 


said that the effect of either of these. tvor 


orders. was. to thwart. or to: scuttle or to: sub». 
vert the criminal! prosécutiom andi surcharge’ 
proceedings: against Nawal Kishore Sinha 
and others and: that the effect: of the: second 
order was certainly not. to. countermand the: 
directions contained in the: first order in -e 
gard to items (6): and: (c) above but in fect 
the: effect was to facilitate recourse to sur- 
charge: proceedings against: the office-bearers 
without the hurdle of being required to: make. 
the recovery of: loans. from the Ioanees. first, 
which: was the import of the first order dated 
16-5-1975. It was further contended timt 
instead of stifling the crimimal prosecution’ 
against Nawal Kishore Sinha and other: 
office. bearers respondent No. 2: at a subse- 
' quent stage. had” directed: prosecution of 


office: Bearers. including Nawal Kishore: Sinia: 
and: actually the Co-operative: Department had 
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taken. steps. to adopt surcharge. proceedings: 
even against: Nawal. Kishore Sinha: by issuing 
show: cause: notice. to: hin» and therefore: the: 
charges. of criminal. misconduct: and. forgery 
against. the respondent _No, 2. in. conspiracy; 
with: others were. clearly unsustainable and: 
withdrawal fronr the prosecution sought. by 
the: Public Prosecutor was proper and justi- 
fied. In my view, however, as. I shall pre- 
sently indicate;. the: further materials. om re- 
cord do. net bear out. or support these: sub- 
missions of counsel. for the respondents. 


28.. On the question as to’ whether the 
effect. of either of the aforesaid two orders: 
was to thwart, scuttle: or subvert criminal! 
prosecution and surcharge proceedings or not 
and what was intended by respondent No: 2 
when he passed’ those orders would be clear 
from his further conduct evidenced’ by sub- 
sequent notings. and’ orders passed by him 
till he went out of power in 1977 and in this 
behalf it. would be desirable to delineate the 
course. which the subsequent events took ir 
regard to criminal. prosecution as well as sur- 
charge proceedings separately. As regards 
criminal prosecution, it appears that the Co- 
operative Department wanted to gœ ahead 
with it. and’ in that behalf by his next noting: 
dated: 28-6-1975 the: then. Minister for Co- 
operation sought directions from the Chief 
Minister as to what should' be. the next course: 
of action: in the matter of filing the complaint 
and respondent. No. 2. as the Chief Minister 
passed the following, order on the. file om 
30-6-1975 : “Discussion has been held. There 
is-no need: to. file the. prosecution”. This 
clearly shows. what respondent No. 2 intendi- 
ed by his aforesaid two orders in the matter 
of criminal prosecution and’ the direction. 
clearly runs counter to the suggestion that he 
did not thwart, scuttle or subvert the criminal 
prosecution against Nawal Kishore, Sinha 
and others. It further appears: that in July, 
1975 there were. questions. and call attention 
motions: in the: Bihar Legislative Assembly: 
during the course of which: the: propriety. of 
non-prosecution: of the culprits. concerned: in 
the: Bank. fraud, despite. Law Department’s. 
advice, was discussed;, that: the Speaker re- 
ferred the matter. to: the Estimates Commit- 
tee of the: House, that in June, 41976. the: 
Estimates. Committee. submitted: its Report 
recommending prosecution of Nawal Kishore 
Sinha. and others,. that in July, 1976 a. debate. 
took: place: in - the. Assembly on the recom- 
mendations contained: in. the- said. Report. and 
the Government. was forced. to: agree. to: 
launch: prosecutions against the ‘culprits. ‘In: 
the wake of these events respondent No. Z 
as: the. Chief’ Minister passed -ATY . order . O 
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4-8-1976 for. launching criminal prosecutions 
but even there he directed that prosecutions 
be launched against some of the office- 
bearers and loanees of the Bank including 
Shri K. P. Gupta, the Hony. Secretary, Shri 
M. A. Haidari, the Manager and Sbri K. P. 
Gupta, the Loan Clerk but not against 
Nawal Kishore ` Sinba who was excluded 
from being arraigned as an accused and ac- 
cordingly 23 criminal cases wete filed against 
the aforesaid office-bearers and loanees. This 
order is another indication that even with all 
‘the furore which the Bank’s affairs had 
created respondent No. 2 wanted to and did 
protect and save Shri Nawal Kishore Sinha 
from criminal prosecution by excluding him 
from the array of accused persons. As re- 
gards the 23 criminal cases filed against the 
other office-bearers and the loanees of the 
Bank there is on record in the Co-operative 
Department File No. ‘12/Legal-31/77 a Buff- 
sheet order dated 2-2-1977 passed by respon- 
dent No. 2 to the following effect: “In order 
.fo0 recover the money from some of the 
loanees of the Patna Urban Co-operative 
Bank, criminal cases were instituted against 
them. Action should be taken immediately 
for the withdrawal of the cases against those 
loanees who have cleared the loan in full, 
and proper instalments for payment of loans 
should be fixed against those who want to 
repay the loan but due to financial handicaps 
are. unable to make payment at a time, and 
thereafter necessary further action should be 
taken.” It appears that pursuant to this 
order -after ‘verifying that loans from three 
parties (Plastic Fabricators, Climax Plastic 
Udyog and K. K. Boolan) had been cleared 
the criminal cases against them were directed 
to be withdrawn immediately. However, the 
protection given: to Shri Nawal Kishore 
Sinha against criminal prosecution continued 
to benefit him. 


29. In the meanwhile in April, 1976 the 
Banking Licence of the Patna Urban Co- 
operative Bank was cancelled by the Reserve 
Bank of India and further at the instance 
of the Registrar, Co-operative Societies, the 
' Bank was ordered to be liquidated. It ap- 
pears: that Shri T. Nand Kumar, L A. S. 
Liquidator of the Bank addressed a com- 
munication to the Registrar, Co-operative 
‘Societies suggesting that besides the other 
office-bearers Shri Nawal Kishore Sinha, the 
ex-Chairman of the Bank also deserved | to 
be’ prosecuted for offences -of embezzlement, 


forgery, cheating, etc., but the matter was 


kept pending for report of the Superinten- . 


dent of Police. (Co-operative Vigilance . Cell); 
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the S. P.. (Co-operative Vigilance Cell) aftep 
collecting facts and evidence got it examined 
by Deputy Secretary (Law) in C. L D., ob- 
tained the opinion that a criminal case was 


‘fully made out against Shri Nawal Kishore 


Sinha .and proposed that a fresh criminal 


. case as per draft F. I. R. be filed and that 


‘Shri Nawal Kishore Sinha should also be 


made co-accused in a number of cases _ 


already under investigation; the S. P. (Co- 
operative Vigilance Cell) obtained the ap- ` 
proval of D. I. G., C. I. D. on bis said pro- 
posals and submitted -tbe same to the Secre- 
tary, Co-operation, for obtaining Chief © 
Minister’s permission. In view of the Chief ` 
Minister’s earlier order restricting the filing 
of criminal cases against some of the office- 
bearers and loanees only the S. Ps noting 
categorically stated that the draft F. I. R. 
{against N. K. Sinha) had been vetted by 
D. L G., C. I. D. as well as by I G. of 
Police. After examining the entire material 
carefully and obtaining clarifications on cer- 
tain points Shri Binod Kumar, Secretary Co- 
operation put up a lengthy note dated 15-1- 
1977 to the Minister for Co-operation in 
which he, specifically placed the proposal of 
S. P. (Co-operative Vigilance Cell) for lodg- 
ing F- I R. against Shri Nawal Kishore 
Sinha for his approval and also - suggested 
that the Hon’ble Minister may also obtain 
the -approval of the Chief Minister, The 
Minister for Co-operation in his turn 
endorsed the file on 20-1-1977 to the Chief 
Minister for the latter’s approval. The- file 
was received by the Chief Minister’s Secre- 
tariat on 30-3-1977 and respondent No. 2 as 
the Chief Minister on 9-4-1977 instead ` of 
indicating his mind either way merely mark- 
ed the file to “I. G. of Police’, which was 
meaningless as the prior notings had clearly 
indicated that a draft F. I. R: had been vetted 
by both, D. I. G., C. I. D. and-I. G. of 


. Police. Counsel for respondent No, 2 sub- 


mitted that the endorsement made. by ‘the 
Chief Minister meant that he had approved 
the action as proposed. It is impossible to 
accept the submission. Had the 
Minister merely put his signature or initials 
without saying anything it might have been 
possible to suggest that he had approved the 
proposal, but to mark the file to “L G. of 
Police” without saying ‘as proposed’ OF 
something to that effect cannot mean’ that 
the respondent No. 2 had approved the pro- 
posal. In fact, with the knowledgé that the 
I. G. of Police had approved and vetted ‘the 
draft F. I. R. against N. K. “Sinha, 


matter., , Meanwhile 


Chief > < 


merely ` 
_ marking, the file to “I G. of Police” amount- 
-s ed. to ‘putting off. the. 


` 
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respondent No. 2’s Government went owt of 
power and under the President’s Rule. the 
matter was dealt with by he Governor Shri 
Jagan Nath Kaushal (the present Union Law 
Minister) who granted the approval on 16-5- 
1977 as a result whereof a criminal case (be 
ing F. I. R. Case No. 97 (5) 77) ultimately 
came to be filed at Kadam Kuan Police 
Station on 30-5-1977 against Nawal Kishore 
Sinha, for which respondent No. 2 cannot 
take any credit whatsoever. On the other 
hand, the subsequent events show that so 
long as it lay within his jower respordent 
No. 2 made every effort to protect and save 
Nawal Kishore Sinha from criminal prosecu- 
tion by abusing his official position — a cri- 
- minal prosecution which had been proposed 
by independent bodies like the Reserve Bank 
of India and the Co-operative Department, 
agreed to by the Law Department, recom- 
mended by the Estimates Committee and 
ultimately approved by the Governor Shri 
Jagan Nath Kaushal. 


30. As regards the surcharge proceedings 
the position is very simple. As discussed 
earlier, the two directions contained in the 
first order dated 16-5-1975 for taking stern 
action to realise loans from the loanees and 
in default to initiate surcharge proceedings 
against the Board of Directors were wiped 
out by. the subsequent ante-dated order of 
14-5-1975, and thereby respondent Ne. 2 
thwarted surcharge proceedings and attenpt- 
ed to give a go-by to the civil liability of 
` Nawal Kishore Sinha and other office-bearers 
of the Bank. This conduct on the part of 
respondent No. 2 has been explained in. the 
_counter-affidavit of Shri Binod Kumar Sinha 
dated 8-10-1982 filed before us, and cornsel 
for respondent No. 2 pressed it into service 
during his arguments and the explanaticn is 
that a separate file titled “Surcharge Proceed- 
ings” being File No. 3 of 1975 maintained 
in the office of- Deputy Registrar, Co-ogera- 
tive Societies, Patna Division shows (a) that 
by his letter dated 30-4-1975 the Deputy 
Registrar informed the Joint Registrar that 
discussions had already been held with - the 
Registrar and that surcharge proceedings 
would be initiated as soon as possible, (b) that 
oñ 10-6-1975 the necessary proposal for sur- 
charge was drafted and filed by the District 
Co-operative Officer before the Registrar 
under Section 40 of the Bihar. and Orissa 

Co-operative Societies Act and (c) -on . 1-7: 

1975 Surcharge Case No. 3 of 1975 had ween 
~ started against Nawal. Kishore Sinha and 
others by directing issuance of  show-cause 
“notice*to- them “and that in” view “of “these 
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facts respondent No. 2..could not be said to 
have countermanded the surcharge proceed- 
ings; it is further urged that the order dated 
16-5-1975 directing surcharge proceedings 
was, therefore, unnecessary and irrelevant as 
the proper authority, namely, the Registray 
‘had already decided to start surcharge pro- 
ceedings’ which were started by issuance ‘of 
show-cause notice to Nawal Kishore Sinha 
and others on 1-7-1975 and, in fact, if the 
struck-out order dated 16-5-1975 had remain- 
ed without being replaced by the order dated 
14-5-1975 the surcharge proceedings which 
were filed on 10-6-1975 would have been 
delayed and the effect of recalling the first 
order dated 16-5-1975 (incidentally recalling 
of the first order by the second order is 
admitted) was to facilitate the surcharge pro- 
ceedings (which were being processed at that 
time in the office of Deputy Registrar) with- 
out being required to adopt recovery pro- 
ceedings from the loanees first. Counsel for 
respondent No, 2 strennously urged that in- 
stead of thwarting or stalling the surcharge 
proceedings the subsequent order dated 14-5- 
1975 removed a hurdle. The explanation to 
say the least is disingenuous for two or three 
reasons and cannot be accepted. First, 
admittedly — and this was fairly conceded 
by counsel for respondent No.2, — that there 
is no material on record to show that File 
No. 3/75 pertaining to surcharge proceedings 
was sent to the Chief Minister (respondent 
No. 2) or was seen by him prior to 16-5- 
1975, indeed, it -was never sent to him at all 
with the result that respondent No. 2 ‘had 
no knowledge of. either the notings and 
orders contained therein or what was being 
done in the office of the Deputy Registrar, 
Co-operative Societies, when he passed either 
of the two orders dated 16-5-1975 and-14-5- 
1975 and the explanation, therefore, that re- 
spondent No. 2 facilitated the filing of the 
Surcharge ‘proceedings by the office of the 
Deputy Registrar, without the necessity of 
proceeding against the loanees first, is not 

candid. Secondly, the proposal for surcharge 
proceeding itself was submitted and filed by 


— 


the District Co-operative Officer . against 
Nawal. Kishore Sinha and others on 10-6- 


1975 and the surcharge. proceedings actually 
could be said to have been initiated on 1-7- 
1975 when show cause notice was directed 
to be issued and served on Nawal Kishore 
Sinha on 15-7-1975, while thwarting of ths ` 
surcharge proceedings against Nawal Kishore 
Sinha and” others was already complete, 
having been accomplished- by "respondent 
No. 2 ‘by his -anté-dated _ order 14-5-1975. 
Fhirdiy -it ïs obvious’ that tespondent Noe. 2 
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‘cannot take credit ‘for. the action that was 


the Office of Registrar, 
‘cieties independently of and in spite of re- 


‘surcharge proceedines. 


taken in the matter of: surcharge proceedings 
against Nawal Kishore. Sinha and others by 
Co-operative So- 


spondent No. Xs dáction of subverting the 


3. It. will appear clear from the above 
discussion ‘that - the documentary evidence 


mentioned above, the genuineness of which 
clearly makes out a. 
‘prima facie case against respondent No. 2 
‘sufficient to put him on trial for the offence 


cannot be doubted; 


of criminal misconduct under S. 5 (1) @ 
read with S. 5 (2) of the Prevention of Cor- 
ruption Act, 1947.: Similar is the position 
with regard to the! incidental offence of. for- 
gery under S. 466, I. P, C. said to have been 
committed bý him! for, ante-dating. of the 


‘second order by him is not disputed; and it 


is on record that in regard. to such ante- 
dating no explanation was offered by him 
during the investigation when he was ques- 


‘tioned about it in the presence’ of his lawyers 


and there has been no explanation of. ‘any 
kind in any of the counter-affidavits filed 
before us. But during the’ course of argu- 
ments his counsel, offered the explanation 
that it could only be ascribed as a bona fide 


. mistake or slip (vide written arguments filed 


on 14-10-1982) but such explanation does 
not bear scrutiny, having regard to the admit- 


. ted fact that after! the ante-dated order. was 


pasted over the first order the despatch date 
‘appearing in the margin was required to be 
and has been altered to 14-5-1975 by over- 


writing and if overwriting is required to be 
done there cannot: any’ bona- fide mistake ` Or 
slip. The ante-dating- in’ the circumstances 
would be with oblique ‘intent to nullify any 
possible action that could ` have. or might 
have been taken pursuant, to the first’ order 
as stated eartier,. that being. the most natural 
consequence flowing “from it which he must 

in law be presumed to have intended.. ‘It 


ould of course, be open to him to rebut 


the same at the. trial but at the moment there 


‘is no material on-record — by way of re- 


4 


buttal. In the circumstances it is impossible 
to: accept the paucity of evidence or lack of 


» prospect of successful prosecution as a valid 


ground for withdrawal from the prosecution. 
On the aforesaid; undisputed documentary 
evidence no two views are: possible in the 
absence of any rebuttal material, which, ‘of 
course; the respondent No. 2° will have. ‘the 
opportunity to place, before the Court at ‘the 


trial What is. more’ the sO- -called. únfait or 


overzealous investigators ; were miles away 
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when the aforesaid evidence came into exist- ` 


ence, 


32. As. far as pndai No. 3 N awal 
Kishore Sinha) and’ respondent No, 4 (Jiwa- 
nand Jha) are concerned it cannot be for- 
gotten that they have been arraigned along 
with respondent: No, 2 on a charge of cri 
minal conspiracy in pursuance. whereof the 
several offences are said to have been com- 
mitted by all of them. Further it is obvious 
that the principal beneficiary of the offence 
of criminal misconduct said to- haye. been 
committed by respondent No. 2 under Sec- 
tion 5 (1) (d) read with S. 5 (2) of Preven- 
tion of Corruption: Act, 1947 has been- - re- 
spondent No. 3 and so far as respondent 
No. 4-is concerned it cannot be said. that 
there is no material on record suggesting 
his complicity. Admittedly, tie has been 
very close to respondent No. 2 for several 
years and attending to his affairs — privata 
and party affairs and the allegation against 
him in the F. I. R. is. that he was concerned 
with the deposit of two amounts of Rupees 
10,000/- and Rs. 3,000/- on 27-12-1973 and 
1-4-1974 in the Savings Bank account of 
respondent’ No. 2 with the Central: Bank of 


India, Patna: Dak Bungalow Branch, which 


sumis, says the- prosecution, represented some 
of the bribe amounts. said to have. been re- 
ceived by respondent No.. 2 and the. tangible 
documentary evidence in proof: of the - twa 
deposits having been made in respondent 
No. 2’s account: consists of two pay-in slips 
of the concerned branch of Central. Bank of 
India. Whether the two amounts came: from 
the funds of the Patna Urban Co-operative 
Bank or not. and whether they were... really 
paid as bribe amounts or not would be 
aspects that will have to be. considered “at 
the trial. However, as pointed out. earlier 
the offence under S$. 5 {1) (d} would even 


otherwise .be complete if pecuniary -advan- 


tage (by way of scuttling the. civil liability of 
surcharge): was conferted: on. Nawal Kishore 
Sinha and others, If respondent No: 2 has 
to face the. trial then in a case where conspi- 
racy has been. charged no: withdrawal -can 
be. permitted against respondent No. 3 and 
respondent No. 4. Tn arriving at the ‘ con- 
clusion that paucity. of evidence is- not. a 
valid ground for withdrawal from the pro- 


secution.in regard to respondents 2, 3 and 


4. I have deliberately exclirded from con~ 
sideration the. debatable. evidence’ like —con- 
fessional statements. of the approvers: -etc. 


_ (credibility. and, effect whereof would - be- for 
the: trial Court to. decide) said to have been 
‘collected. by the allegedly. overzealous investi- 
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gating officers -after respoudent No, 2 went 
out of power in 1977. 


33. There is yet -another legal infirmity 
attaching to the executive function of the 
Public Prosecutor as well as the supervisory 
judicial function of the trial ‘Court which 
would vitiate the final order. As per the 
charge-sheet filed against them respondents 
Nos. 2,3 and 4 were said to have committed 
offences under Ss. 42(/466/417/109/220-B, 
I. P. C. and under Ss. 5 (4) (a), (b) and 
5 (1) (d). read with S. 5 (2) of the Prevention 
of Corruption Act, 1947 and gravamer of 
the charge against the respondent No. 2 was 
that in his capacity either as a Ministe: or 
the Chief Minister of Bihar by corrup: of 
illegal means or by otherwise abusing his 
position as a public servart he, in conspiracy 
with the ofher accused and with.a view ito 
protect Nawal Kishore Sinha in particular, 
sought to subvert criminal prosecution 
surcharge proceedings against Nawal Kshore 
Sinha and. others and either obtained for 
himself or conferred- on them pecuniary 
advantage to the detriment of- Patna Co- 


operative Bank, its members, depositors and 


creditors; in other words, the principal 
charge against respondent No. 2 was in re- 
spect of the offence of criminal misceaduct 
under S. 5 (1)- (d) read :with: S. 5-(2) of Pie- 
vention of Corruption Act, 1947 and the 
offence under S. 5 ($) (©) was nowhere men- 
tioned or referred to. The difference be 
tween S. 5 (1) @ (bribery amounting to 
criminal misconduct) and 5. 5 (1) (cy (bzeach 
of trust amounting to criminal miscondúct) 
is substantial, each having different ingredi- 
ents but in the application for withdrawal 
filed by Shri Lalan -Prasad Sinha on 
17th June, 1981 he stated ‘that - withdrawal 
from the prosecution in Vigilance Case 
No. 9 (2) 78 was sought im respect of ‘several 
offences including the offence of -criminal 
misconduct under S. 5 (1) (© read with Sec- 
tion 5 (2) of the ‘Preventicn of Corruntion 
Act and throughout the application there 
was no réference to the offence of criminal 
misconduct under S. 5-(1) (d read with Sec- 
tion 5 (2) of the said Act’ In other words, 
an offence under S. 5 (1) {c) tread with Sec- 
tion 5 (2) with which respondent No. 2 ‘had 
never been charged was mentioned. and. the 
offence under S. 5-{1) (d) read with S. 
with which he was principally charged was 
completely omitted: Obvzously ‘submissions 
contained -in the application as well_as those 
that were made at the hearing. before the 
- Court were in relation to the offence. of Sec» 
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tion 5 (f) (c) and not S. 5-(4} (d). Similarly 


‘the learned Special Judge while granting the 


requisite permission has also referred te tha 
offence under S. 5 (1) (©) and not S. 5 (1) (d) 
of the Prevention of Corruption Act in his 
order and obviously the permission granted 
must be regarded as having been given in 
respect of an-offence with which respondent 
No. 2 had not been charged, completely 
ignoring the offence under S. 5 (1) (d) witb 
which he had mainly been charged. This 
state of affairs brings out a clear and glar- 
ing non-application of mind both cn the part 
of the Public Prosecutor as also the learned 
Special Judge while dealing with the issue 
of withdrawal, in the High Court also there 
is no improvement in the situation. This 
must lead to the quashing of the impugned 
withdrawal from the prosecution. 


34. Having regard to the aforesaid discus- 
sion it is clear that the impugned withdrawal 
was not justified either en merits or in law 
and being illegal has to ‘be quashed. I 
would; therefore, allow the appeal set aside 
the withdrawal order and direct that Vigi- 
lance P. S. Case No. 9 (2) (78) be proceeded 


` with- and disposed of in accordance with law. 


BAHARUL. ISLAM; J. (Majority view) 
35:—This is; an appeal by special leave by 
Shri-‘Sheonandan. Paswan, who intervened 
in-.an application: under S. 321 of the Code 
of. Criminal. Procedure, 1973 {hereinafter ‘the 
Code’) pending before the -Chief Judicial 
Masgistrate-ctim-Special. Judge, Patna. 
material background’ facts may be narrated 
thus’: 


36. The appellant is a. member of tha 
Bihar Legislative Assembly and’ belongs to 
the Lok Dal n ee No, 2, Dr. 
Jagannath .Mishra, - currently the Chief 
Minister of Bihar; aa respondent No. 4, 
Shri Jiwanand Jha -at the relevant time wag 
a close associate of respondent ‘No. 2. Re 
spondent No. 3, Sbri Nawal Kishore Sinha, 
who started the Patna Urban ‘Co-operative 
Bank (hereinafter ‘the Bank’) -and became 
its Chairman, had been a colleague of re 
spondent No. 2 in the Lepislative Council 
of Bihar. In 1972, respondent No. 2 became 
Minister ‘for Co-operation and Agriculture. 
On June 18, 1974, the .Sub-Divisional Co- 
operative Audit Officer, Patna, submitted his — 
audit report .of ‘the Bank in respect of the 
year. 1972-73 alleging a number of irregula- 
rities’ in ‘the affairs- of the Bank: The report 
swags -submitted to .the Co-operative Depart- 
ment: whereupon the Joint Registrar, Co- 
operative -Audit Department, - recommended 
legal action against ‘the Directors of the, 
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Bank. The Legal Assistant of the Depart- 
ment submitted a draft prosecution report 
prepared by the Public Prosecutor with -a 
suggestion that the . Registrar of the Co- 
operative Department should obtain the opin- 
ion of the Law. Department on the draft pro- 
secution report. The Registrar agreed to 
. gend the draft’ proposition report to the Law 
Department~but expressed desire that the 
Minister in charge of the Co-operative 
- Department should see the report. Accord- 
ingly the file was endorsed to the Minister 
in charge of the Co-operative Department. 
The then Chief Minister, Shri Abdul Gafoor, 
signed it by way of agreement with the 
Registrar to ‘obtain the advice of the Law 
` Department and approved the First Informa- 
tion Report (FIR). The Secretary of the 
Co-operative Department then requested the 
Public Prosecutor to amend the draft FIR 
which- was sent to the Law Department for 
opinion. The Law Department returned the 
file to the Co-operative Department stating 
that it had already given its opinion and that 
it was not its duty to file complaint. The 
file was then endorsed tothe Additional Pub- 
lic Prosecutor for necessary action. Respon- 
dent No. 2 who was the Minister in charge 
of Irrigation and Agriculture also wanted to 


see the file along with. the audit report be- 
fore the complaint was actually filed. The 
Co-operation Minister endorsed the file fo — 
with his 


the Chief Minister, Shri Gafoor, 
- gomments. that the file might be sent to the 
Irrigation Minister. The Secretary, Co- 
operative, requested: the Additional Public 
Prosecutor to release the file, with the en- 
dorsement, “filing of complaint may await 
further instructions”. The Additional Public 
Prosecutor sent the file to the Secretary, Co- 
aperative, through a special messenger with 
a request to return the file after perusal by 
the Chief Minister (Shri Gafoor}. The 
Secretary, Co-operative Department, sent the 
file to the Minister of Co-operation with his 
remarks, inter alia, “para 4:— Law Dept. 
have tendered their advice at page 13/N that 
criminal case made out against the Secretary 
and other Directors: of the bank should be 
filed. 

“Para §: Chief ‘Minister and Minister 
(Law) have desired to see the file before 
complaints are actually lodged”. As a result 
- the file was recalled from the Additional 
Public Prosecutor, | 


The above -movement of the file was be- 
tween Jan., 1975 to. Feb. 24, 1975. ` 


37. On April 11, 1975, there was a change 
in the Ministry of Bihar. Chief Minister, 


Sheonandan Paswati v. State of. Bihar 


d 
AIR. 


Abdul Gafoor, was replaced by ‘respondent 


No. 2 as Chief Minister and one Dr. Jawar - 
‘Hussain became the Minister of Co-opera- 
On May 16, 1975, the aforesaid file - 


tion. 
was put up before the Chief Minister, who 
ordered for taking strict steps for realisation 
of the loans, failing that for. starting - sur- 
charge proceedings, and to restore normal 
conditions in the - Bank 
annual general meeting and holding: election, 

Subsequently, the said order was covered 
by pasting a‘piece of paper containing 4 
fresh order to which we shall refer Jater. 


On June 28, 1975 the Minister of Co-opera- 


tion wrote to the Chief Minister that the 
buff-sheet of correspondence showed that tha 
former Chief Minister (Shri Gafoor) post- 
poned the filing of the complaint and wanted 
to see the file; and as the former Chief 
Minister had passed the said orders, it was 
for the new Chief Minister to indicate the 
next course of action in the case. Respon- 
dent No. 2 wrote on the file that discussions 
had been held and that there was no need 
to file any case. On August 4, 1976, the 
Chief Minister ordered for the prosecution 
of the office bearers and loanees of the bank 
including its honorary Secretary, Shri K. P 
Gupta, Manager, Shri M. A. Haidari (herein- 
after “Haidari’) and the loan clerk. 


38. There was a mid-term poll to the Lok 
Sabha in March, 1977. In that poll, the 
Congress (D Government at the Centre was 
voted out of power and the Janta Govern- 
ment was installed with Shri Morarji Desai 
as the Prime Minister and Chaudhury Charas 
Singh as the Home Minister. In April fol 
lowing, the Patna Secretariat Non-Gazetted 
Employees’ Association submitted a 25 point 
representation against respondent No. 2 to 
the Prime Minister and Home Minister of 
the Union Government apprising them of 
the irregularities of the Bank. In June fol- 
lowing, the Congress (1) Government of 
Bihar headed by respondent. No. 2 was re 
placed by Janta Government headed by Shri 
Karpoori Thakur. The 
Association on July . 9, 


1977 submitted a 


copy of the representation to the new Chief _ 


Minister, Shri Karpoori Thakur, with a re 
quest for making an inquiry into the allega- 
tions by an Enquiry Commission. The re- 
presentation was endorsed by the State Gov- 
ernment to the Inspector General (Vigilance) 
for a preliminary probe. Eventually 


Joint Secretary, Shri D. N. Sahay. — 


_39. The Union Homie Minister, Chaudhury’ 
` Charan Singh, wrote‘a'D: O. letter to the 


after convening: 


said Employees’ - 


the 
preliminary inquiry was entrusted to.the then - 


et! 
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‘Chief. Minister of- Bihar, Shri .Karpoori. 
Thakur, saying that as per Code of Condect, 
1964, the Prime Minister hai to look int» a 
complaint against a Chief Minister or- an 
@x-Chief Minister and obtain comments of 
the Chief Minister in the first instance nd 
then. decide the course of action. On 257- 
1977, Joint Secretary, Shri D. N. Sahay, s1b- 
. mitted his preliminary report. and recom- 
_ mended that the Home Minstry of the G>v- 
ernment of India should be informed of the 
proposed course of action amd suggested fat 
‘before ordering detailed inquiry, it was 
‘essential to take concurrenc> of the Unon 
Home Minister. The Chief Minister, hew- 
ever, on 23-8-1977, discussed the matter with 
the Chief Secretary ‘at 20.08 p. m? end 
ordered full enquiry without the consent of, 
or intimation to, the Union Home Minis-ry. 


. On 1-9-1977, Joint Secretery, Shri D. N. 


Sahay, wrote to the Special Secretary regerd- 
ing the charge No.-8 that related to the Benk 
that: as a Commission of Enquiry had already 
been instituted, he doubted the desirabaity 
_ of a vigilance inquiry. The Chief Minister, 
Shri Karpoori Thakur, opined that the m=te- 
tials collected by the Vigilance. Department 


would be used by the Commission. On 28-9- 
1977, the Joint Secretary, Shri D. N.. Satay, 
again referred to the Condust Rules of 1364 


for Ministers and Chief Ministers and sig- 
gested that necessary notes by Chief Minister 
should be sent to the Union Home Minister 
for necessary orders for inquiry. Then on 
17-10-1977, Chief -Minister, Shri Karpcori 
Thakur, who had written a D: O. letter to 
the Home Minister, Chaudhury Charan 
_ Singh, regarding the allegations with regard 
fo the Bank again suggested that althougna a 
Commission of Enquiry had been appoin-ed, 
the vigilance inquiry might continue, as the 
materials collected by vigiance— might be 
used by the Commission, 


In October, 1977, Shri S. B. Sahay “was 
posted as D. I. G..(Vigilance) by the Caief 
Minister, Shri Karpoori Thakur. On 7-11- 
1977, Shri S. B. Sahay ordered for inqriry 


gn all points without obtaining consent of. 


the Union Home Ministry and without- vait- 
ing for further orders. 


In November, 1977, one Shri D. P. Gj ha 
was posted as S. P., Vigilarce, by the Chief 
Minister, -Shri Thakur, and the inquiry -vas 
endorsed to .Sbri Ojha. . 


40. It has been alleged by the réspon: 


dents that in Jan., 1978, some Inspectors of 
the -CID like Raghubir Singh, Sharda Prasad 
Singb, Ram, -Dahin:. Sharma and others ere: 
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_- ment, 


S.C. 217 


transferred to Vigilance Department and 
taey were responsible for the investigation 
cf the major portions of the case in ques- 
ton, and that all the criminal cases investi- 
pated by D. S. Ps (CID), Bihar, relating to 
the Bank were transferred to Vigilance 
Department and placed under the charge of 
fae Inspector Shri Raghubir Singh, Haidari, 
aforesaid, who had been: an accused of 


Kadam Kuan P. S. case and arrested and 


who had made a confessional statement~ was 
rearrested by the Investigating Officer, Shri 
Raghubir Singh on 22-1-1978. Haidari made 
z second confession implicating respondent 
No. 2 for the first time. On 26-1-1978, A. K. 
Sinha who was also rearrested made a cone 
fession. On 28-1-1978, D. P. Ojha, afore 
sid, submitted his - inquiry report recom- 
mending institution of criminal cases against 
respondent No. 2 and others. Similar re- 
commendations were also made by Shri 
S. B. Sahay, aforesaid, and also by the I. G. 
Vigilance. The file was then referred to the 
Advocate-General, Shri K. D. Chatterjee, 
eppointed by the. Karpoori Thakur Govern- 
On 31-1-1978, the Chief Minister, 
Shri Thakur, approved it: with the direction 
# hand over the file to Sbri S. B. Sahay, 
who in turn, endorsed it to Shri D. P. Ojha 
for investigation and institution of the case. 
On 1-2-1978, Shri Ojha directed Shri R.`P 
Singh, Additional S. P. to institute a__ case. 
After having obtained sanction of the Gov- 
«nor, a criminal case was instituted on 1-2- 
-978 by the Vigilance Police and on 19-2- 


- 1978 a charge-sheet was ‘submitted against 
- the respondents and others. ` 


41. On .26-2-1979, one Shri Awadhesh 
Xumar Datta (hereinafter ‘A. K. Datta’), a 
senior Advocate of the Patna High Court 
was appointed Special Public Prosecutor by 
the Karpoori Thakur Government to con 
duct the two: vigilance- cases against respon 
dent No. 2. 

42. On 21-11-1979, the 
Magistrate-cum-Special Judge, 
cognizance of the case, 

43. Shortly thereafter, there was a change 
ef Government in Bihar and respondent 
No. 2 became the Chief Minister again. 
On 10-6-1980, the State Government took a 
policy decision that criminal cases launched 


Chief Judicial 
Patna, took 


“out of political, vendetta” in 1978-79 and 
eases relating to poliaeal, agitation be withe - 


drawn. 

44, On 24-2- 1981, the | Government ap- 
pointed one Shri Lallan Prasad Sinha (herein- 
after “L. P. Sinha’) as Special Public Prose- 
cutor. along with three. others . vide letteg 


» No. .C./Misc.-8-43/78 J. dated 24-2-1981; 


On the following day (25-2-398%), 
Secretary to the Government of Bihar wrote 
a letter to the District Magistrate informing 
him ‘about the policy decision of the Govern- 
ment to withdraw from prosecution of two 
vigilance cases including the case in hand, 
namely, Vigilance P. S. Case No. 9% (2). 78. 
The letter is at page 85 of Vol. I of the 
Paper Book and reads thus: ` 


“Letter No. MW 26-81, J. 
. ) Government of Bihar, 
Law (Justice) Department 
From i 


Shri Ambika Prasad Sinha, 
Secretary to Government, Patna, 


Te 


 yesuk of the action taken. 


$ 


The District Magistrate, 
Patna. | 

Patna, dated 25th February, 1981. 
The withdrawal of Vigilance P. 8. 
Case No. 9 (2) 78 and Case No. 
53 (8) 78 in connection with 


Subject: 


Sir, 
I am directed to say that the State Gov- 


ernment have decided to withdraw from- 


prosecution the abovementioned two criminal 
cases on the grounds of inexpediency of 
prosecution for reasons of State and “public 
en Sa aaa aaa 


. policy. 


“You are, therefore, requested to direct the 
Public Prosecutor: to pray the Court after 
himself considering for the withdrawal of 
the. abovementioned two cases for the above 


reasons under Section 321 of the €ede af 


Criminal: Procedure. 


Please: acknowledge receipt of the letter 
and also infimate this Department about. the 
t 


Yours faithfully, 
Sd/- Wegible 
`. Secretary to Government, 
Patna. — 
Memo No. MW 26/81, 1056 F. - 
Patna; dated 25th February, 1981 


Copy forwarded to Vigilance Depart- 


' emt for information. 


| Säj- -Hlegible 
Secretary to Government, Bihar, 
Patna”. (2mphasis added) 


45. Accordingly, on 17-6-1981, Shri L. P. 
Sinha filed an application under Seetion 321 

ef the Code. 

On 20-6-1981, the - Special Judge passed 
the impugned order giving his consent : 19 
withdraw the case, 

46. It may be noted at this stage that 
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the. appellant filed an application under S. 
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302 
of the Code. and the learned Judge held that 
the appellant had no locus standi in the 
matter. The appellant then filed a criminal 
revision before the High Court and the High 
Court. after hearing the appellant, by its 
order dated 14-9-1981, rejected the revision 
petition and affirmed the order of with- 
drawal passed by the Special Judge. 

47. Hence this appeal by special leave 
against: the order of the High Court in the 
criminal revision. 


48. Shri Venugopal, learned counsel ap- 
pearing for the appellant formulaied three 
points before us: 

{1} That the permission accorded by the 
Special Judge to withdraw the case in ques- 
tion was contrary to a series of decisions of 
this Court and is unsustainable. 

(2) That Shri L. P. Sinha who had 
the application under Section 321 of the 
Criminal Procedure Code was not the Pub- 
lic Prosecutor in charge of the case, 


(3) That in the facts and 


made. 


circumstances . 


of the case, Shri L. P. Sinha could not and © 


did not function independently. 


Shri Prasaran, learned Solicitor General, 
appearing for respondent No. 1, the State 


~of Bihar; on the other hand, submitted, 


(1) that the institution of the case was the 
result of political vendetta and the vendetta 
had vitiated the investigation of the case; 

(2) that Shri L. P. Sinha was the Public 
Prosecutor in charge of the case and was 
competent to make the application under 
Section 321 of the Code and that his ap- 
pointment. cannot be collaterally challenged; 
and 

(3) that the impugned order of the Specia} 
Judge was legally valid. 


45. The first point for decision is whe- 
ther Shri L. P. Sinha was the Public Prose- 
cutor in charge of the case as required by 
Section 321 of the Code. Section 321 of the 
Code reads (material portion only): 2 

“321. Withdrawal from prosecution — The 
Public Prosecutor or Assistant Public . Pro- 
secutor in charge of a case may, with the 
consent of the Court, at any time before the 
judgment is pronounced, withdraw from the 
prosecution of any person either generally 
or in respect of any one or more of the 
offences for which he is tried; and, upon 


` sech withdrawal,— 


{a} if it is made before a charge has been 
framed, the accused shall be discharged in 


before the impugned ordes was passed, the espect of such offence or. offences; 
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(b) if it is made after a charge has © been 
framed, or when under this Code no charge 
is required, he shall be acquitted in roe 

of such offence or offences: 

Provided that . aai Seni sue 


Three of the esnia sequirementts of 
Section 321 are: _ 

(1) that a Public Prosecutor or. Assistant 
Public Prosecutor is the only competent, per- 
son to withdraw from the prosecution of a 
person; 

(2) that he must be in charge of the case; 

(3) that the withdrawal is permissible only 
with the consent of the Court (before which 
the case is pending). 


As stated above, Shri A. K. Datta waa 
appointed Special Public Presecutor for con- 
ducting the case in question vide order under 
letter No. C/Special/04/79 which reads thus 
(material portion only): 

“Letter No. C/Special/04/79 
l Government of Bihar 
Law (Justice) EERS 
From 

- Sbri Yogeshwar Gope, an 

Under Secretary to a Government of 

. Bihar. 

To P 
Shri R. N. Sinha, 

District Magistrate, Patna. ae: 
Patna, dated 26th AER 1979 


Subject: Appointment for conducting Vigi- 
lance P. S. Case No. 9 (2) 78 and 
53 (8) 78 State Versús Dr. Jagan- 
nath Mishra, ex-Chief Minister 
and others. ` a 
Sir, 


I am directed to say that the State 
ernment have been pleased to appoint Shri 
Awadhesh Kumar Datta, Senior Advocate, 


Patna High Court, as Special Public Prose“ 
cutor for conducting Vigilance P. S. Cases . 


Nos. 9 (2) 78 and 53 (8) 78 in which — Dr. 
Jagannath Mishra, asad Minister, is the 
main accused. 


2. The order ‘for ‘appointing. J unior Ad: 
vocates for assisting Shri Datta will be 
issued later. 

Yours faithfully, 

Sd/- Yogeshwar Gopa 
Memo No. 1313, J, Patna dated 26th . n 
1979 

Copy forwarded to Shri Awadhesh Kumar 
Datta, Senior Advocate, Patna High Court/ 
Cabinet (Vigilance):- Dept:;. Government of 
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Bihar, Patna for information and necessary 
Sd/- Yogeshwar Gope 
‘Under Secretary to Government 


of Bihar.” . ., 
‘Later on, in pursuance of para 2 of the 
said letter No. C/Special/04/79 -dated 


26th February, 1979, by letter No, C/Misc.- 
§-43/78 J dated 24th Feb., 1981, the Gov- 
ernment constituted a panel of, lawyers’ to 
conduct vigilance cases. This letter reads 
(naterial portion only): 

“Letter No. C/Misc-8-43/78 J. 


. Government of Bihar, 
Law (Justice) Department. 
From 
Shri Ambika Prasad Sinha, 
Secretary to Government, Bihar. 
To | 
` The District Magistrate, Patna 
Patna, dated February 24, 1981. 
Subject: Constitution of the panel of law-. 
yers for conducting cases pertain- 
ing to Vigilance Department. 


Eir, 
_ I am directed to say that for conducting 
cases pertaining to Vigilance Department, 
the State Gevernment, by cancelling the 
panel of lawyers constituted under Law 
(justice) Department letter No. 52403, dated 
19-8-1978, have been pleased to constitute a 
panel of the following four lawyers in place 
of the previous panel. 

(1) Sri Ramjatan Singh, Salimpur Abra, 
Patna-3. , 

' (2) Sti Bindeshwari Prasad Singh, Ad- 
rocate, Lalji Tola, Patna-1. 
(3) Sri Kamla Kanta Prasad, Advocate, 

Road No. 2D, Rajendranagar, Patna. 
(4) Sti Lallan Prasad Sinha, Advocate, 
Sarda Sadan, OSPR, Nala Road, Patna-4. 
2. : 


3. This ee shall be effective with. imme- 
diate effect. . eget 

4, scavo» entses coope PN asss e ‘© ens sasoppaoo 

E Yours. faithfully, 

Sd/- legible 
` Secretary to Government. 
Memo No. 1043 J., Patna dated 24th Feb., 
981. 

Copy forwarded to Sri Ram J atan Singh, 
Advocate, Salitnpur, -Ahra, Patna-3,- Sri 
Bindeshwari Prasad Singh, Advocate, Lalji 
Wola, Patna-1, Sri Kamla: Kant Prasad, Ad- 


‘wocate, Road No. -2D, Rajendra Nagar, 


Patna-16, Sri Lallan Prasad: Sinha, Advocate, 
Sharda Sadan, Saidpur, Nala Road, Ton 
for information and. necessary -dction. 
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2. Cabinet (Vigilance) . Department is re- 
guested to inform the lawyers of the old 
panel about this order. 
a Sdj- Illegible 
Secretary to Government, Bihar.” 


It is evident from the last quoted letter 
that Shri L. P. Sinha was appointed a Public 
Prosecutor. 


50. The State Government may appoint 
a Special Public Prosecutor under  sub-sec- 
tion (8) of S. 24 of the Code for the purpose 
of any case or classes of cases. Public Pro- 
secutor has been defined under clause (u) of 
Section 2 of the Code as: 


. “2 @)— “Public Prosecutor” means any 

person appointed under Sec. 24, and includes 
any person acting under the directions of a 
Public Prosecutor.” 


In the case of State of Punjab v. Surjit 
Singh, (1967) 2 SCR 347:(AIR 1967 SC 
1214), a Bench of five Judges of this Court 
considered the provisions of Ss. 492 to 495 
of the old Code dealing with the appoint- 
ment of Public Prosecutor. The Court ob- 
served (para 9): | 

“Public Prosecutors are appointed by the 
State Government under S. 492 (1), or by the 
District Magistrate or the Sub-Divisional 
Magistrate, under sub-section (2) of S. 492. 
= The appointment,.under sub-section (1) of 
Section 492 can bea general appointment, or 
for a particular case, or for any specified 
class of cases, in any local area. Under this 
provision, more than one officer, can be ap- 
pointed as Public Prosecutors, by the State 
Government. Under sub-section (2), the ap- 
pointment of the Public Prosecutor is only 
for the purpose of a single case. There is 
no question of a general appointment of the 
Public Prosecutor, “under sub-section (2). 
Therefore, it will be seen, that a Public Pro- 
secutor or Public Prosecutors, appointed 
either generally, or for any case, or for any 
specified classes of cases, under sub-sec. (1), 
and a Public Prosecutor appointed specifical- 
ly for a single case under: sub-section (2), 
are all Public Prosecutors under the Code.” 
There cannot be any doubt, therefore, that 
Sbri L. P. Sinha was a Public Prosecutor 
validly appointed under sub-section - (8) of 
S. 24 of the Code. 


But what was submitted by the appellant 
“ was that Shri L. P. Sinha could not be ap- 
pointed a Public Prosecutor without the ap- 
pointment-of Shri A. K. Datta, having. been 
- terminated first. -t was not the contention 
‘of the appellant that the appointment of 
‘Shri L. P. Sinba was otherwise invalid. 
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51, The answer to this contention is this.} 


Shri A. K. Datta had at no point of time 
come forward to make any grievance at any 
stage of the case, either at the appointment 
of Sbri L. P, Sinha as Special Public Prose- 
cutor or in the latter’s conduct of the case; 
nor Shri L. P. ‘Sinha whose appointment 
and right to make an application under Sec- 
tion 321 of the Code have been challenged, 
is before us. His appointment cannot be 
collaterally challenged, particularly in an ap- 
plication under Art. 136 of the Constitution. 

The appointment of Shri L. P. Sinha with- 
out the termination of the appointment of 
Shri A. K. Datta, might at bést be irregular 
or improper, but cannot be said to be legally 
invalid. The doctrine of de facto jurisdic- 
tion which has been recognised in India will 
operate in this case. In the case of Goka- 
raju Rangaraju v. State of Andhra Pradesh, 
(1981) 3 SCR 474:(AIR 1981 SC 1473), to 
which one of us (Baharul Islam, J.) was a 
party, it has been held (at p. 1475): 

“The doctrine is now well established that 
‘the acts of the Officers de facto performed 
by them within the scope of their assumed 
official authority, in the interest of the pub- 
lic or third persons and not for their own 
benefit, are generally as valid and binding, 
as if they were the acts of officers de jure’. Í 


The judgment referred, with approval; to 
the following observations made in the case 
of New Zealand and Norton v. Shelby 
County (1886-118 US 425) decided by the 
United States Supreme Court — , 

“Where an office exists under the law, it 
matters not how the appointment of the in- 
cumbent is made, so far as the validity | of 
his acts are concerned. It is enough that he 
is clothed with the insignia of the office, and 
exercises its powers and function........ The 
official acts of such persons are recognised 
as valid on grounds of public policy, and 
for the protection of these having official 
business to transact.” 

This Court in (1981) 3 SCR 474:(AIR 


` 1981 SC: 1473) (supra) also quoted with àp- 


proval the following passage from Cooley’s 
‘Constitutional Limitations’ {at p. 1477): 
“An intruder is one who attempts to per- 
form the duties of an office without auth- 
ority of law, and without the support of 
public acquiescence, 
- No one is under obligation to recognise 
or respect the acts of an intruder, and for 
all legal purposes they are absolutely void. 
But for the sake of order and regularity, and 
to prevent confusion in the conduct of pub- 


lic business andin security of ‘private rights, 


the acts of -officers de facto are not suffered 


"wey 


ayi 


f 
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to be questioned because cf the- want of 
legal authority except by some direct pro- 
ceeding instituted for the purpose by. the 
State or by some one claiming: the office de 
jure, or except when the person himself 
attempts to build up some right, or aim 
some privilege or emolument, by reason. “of 


being the officer which he claims to be. In _ 


all other cases the acts of an Officer de tacto 
are as valid and effectual, while he is suffer- 
` ed to retain the office, as though he were an 
officer by right, and the same legal conse- 
quences will flow from them for the protec- 
tion of the public and of third- pasties. 
There is an important principle, which finds 
concise expression in the legal maxim that 
the acts of officers de facto cannot be ques- 
tioned collaterally.” 


32. The next question is whether Shri 
L. P. Sinha was in charge of the case as re- 
quired by Sec. 321 of the Code. Shri L. P. 
Sinha was entrusted with, and put in charge 
' of, the case in question, namely, Vigilance 
Case No. 9 (2) 78, vide Letter No. 1829 
dated 25th February, 1981. ‘The relevant 
portion of the letter read: 

“Letter No. 1829 - 
Bihar Government, 
Cabinet (Vigilance) Department. 
From 
Sbri Shiwajee Sinha, 
Special Secretary to Government 


To K 


Shri Lallan Prasad Sinha, Advocate, 
Sharda Sadan, Sendpur, 
Nala Road, Patna. 


Paina, dated 25th February, 1981 
Subject: Panel of Advocatés for — cases 
a pertaining to Vigilance Dept. ` 
You have also been appointed as _ Panel 
_ Lawyer. relating to the above subject vide 
letter No. 1943 dated 24-2-1981 of the Law 
Department. In many cases, charge-cheets 
. have been submitted in tke Court of.. Chief 
`- Judicial Magistrate-cum-Sgecial J udge. - Out 
of these cases the following cases are allot- 
ted to you to work for the prosecution : 


pe e C aa P. S. Cate No. 9. 2) 78 
2 to &:. E NE 
Please uke je ac cion for the ners 
cution in the cases on being acquainted ` with 
the present „position from the Court. 
Yous faithfully, 
. Sdj- Shivaji. Sinha 
-, .: 25-2-1981.. 
Special ‘Seoretary. to. Government:” 
(Emphasis added.) 
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.- Shri L. P. Sinha bad been. appointed a 
Government counsel on 24-2-1981 to - con- 
duct vigilance cases as stated above. ~The 
application: for withdrawal was made by him 
on 17-6-1981 — more. than four: -months 
later. After having been appointed Public 
Prosecutor, and having been put jn charge 
of the Vigilance P. S. Case No. 9 (2) 78, he 
appeared in the case on seven dates, namely, 
6-4-1981, 21-4-1981, 27-4-1981, 26-5-1981, 
3-6-1981, 19-6-1981 and 20-6-1981. It has 
been stated in the affidavit filed by the Secre- 
tary, Law Department of the State of Bihar 
that the order disclosed that “no one else 
appeared for the prosecution” except Shri 


.L. P. Sinha. There is nothing on record to 


show whether in fact Shri A. K. Datta did 
at all accept the appointment as a Public 
Prosecutor. The record does not show that 
he took any steps at all in the case. Shri - 
L. P. Sinha could not have appeared on 
seven different dates during the course of 
31/2 months and taken steps in it had he 
(A. K. Datta) been in charge of the case. 
The learned Special Judge also has found 
as a fact in his judgment that the’ applica- 
tion under Section 321 of the Code was 
made “by Shri -Lallan Prasad Sinha, Special 
Public Prosecutor, in charge of this case” 
(Emphasis added). There is, therefore, abso- 
lutely no. doubt that at the relevant time 
Shri L. P. Sinha was in charge of the case, 


and not Shri A. K. Datta, as submitted by 
the appellant. Shri L. P. Sinha was both 
de jure and de facto Public Prosecutor, in 
the case. 


It was factually wrong that Shri L. P. 
Sinha was appointed only to withdraw the 
case, as submitted. by appellants counsel. 
Even if. he were, there was nothing illegal in 
it (also see AIR 1931 Cal 607). If Shri 
L. P. Sinha fulfilled the two conditions as 
required by Sec..321 of the Code, namely, 
that (i) he was -a Public Prosecutor and 
Gi) was in charge of the case, he was gom» . 


petent to apply- for withdrawal of the case, 


even. if Be were eau for. that purpone 
oniy. ; 


-. 53.. Che: next . “question for - decision is 
. Sinha functioned inde- 
pendently. The : rer ‘submission is` 
that Shri L. P. Sinha acted as directed by. 
the Government to make the application for 
withdrawal and himself did .not apply his. 
mind. 


Section 321 of the Code anavi me Pub- 
tic Prosecutor or, Assistant. Public. Prosecutog 


‘in charge. of a-case to -withdraw -from th 


prosecution with.the consent. of ‘the - Court.) . 


22S: 


The appellant submits, in our opinion cor- 
rectly, that before an application ‘is - made 
under Section 321 of the Code; the Public 
Prosecutor has to: apply his mind to -the. facts 


lof the case independently: without being sub- 


“ject to any cutside influence; and secondly, 


_the case. 


_ Government. 


that the Court before which the case is pend- 


'. ing cannot give its consent to: withdraw with- 


out itself-applying lits mind to the. facts of 
But it cannot be said that a Pub- 
lic Prosecutor's action will be illegal if ‘he 
receives any communication or a 
from the Government. 


Let us. consider the point from the practi- 
cal point of view. Unlike the Judge; the 
Public Prosecutor is not an -absolutely in- 
dependent officer. He is an appointee. of 
the Government, Central or State (see Ss. 24 


_land 25, Cr. P. €.), ;appointed for conducting 


in Court any prosecution or other proceed- 


-jings on behal of the Government concern- 
Jed. ‘So there is thé relationship. of - counsel 


and client between: the Public. - Prosecutor. 
and the Government. A Public Prosecutor 
cannot act without ‘instructions. of the. Gov- 
ernment; a Public Prosecutor’ cannot conduct 
a case absolutely on his own, or contrary, to- 
the instruction of his client, . namely, the. 
Take: an. extreme. hypothetical 


" ‘ease, in which Government. is the: prosecutor, 


and in which: there | is a prima facie, case 
against an. accused, | but the Government 
feels on the ground of public policy, or on 


'- the-ground of: law and order, or on the 


wot 


“ground of social harmony, or on the. ground 
of inexpediency of prosecution for 


reasons 


_ of State, the case should not be proceeded 


|does not lay any bar on the - 
leutor to receive any instruction from ‘the 
: ‘{Government before he files =: an ’ application 


with; the Government will be: justified to ex- 
press its desire to withdraw from the prose- 
cution and instruct: the Public Prosecutor’ to 
take necessary legal steps to withdraw from 
the . prosecution. Section, 321 of the’ Code 


under that section: it ‘the Public- Prosecutor 
receives: such instructions, he cannot be said 
fo act under extraneous influence. On ` “the 


To contrary; the Public: Prosecutor cannot. file 


an.application for withdrawal of a` case. on 


his own without - instruction from the Gov- 


ernment. > i | 


. Now in the above hypothetical case, i the 


Government gives instructions’to a Public 


Prosecutor to withdraw from the prosecution 
of a case, the fatter. has the. folowing courses 
‘open to him: .. r 

- (i) He can blindly: file: the: petition without 


applying his mind to: the facts of the case: 
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This is: not contemplated by Section 321 o£: 


the Code: : 

(ii) He may, himself, apply his. mind. to 
the facts of the case; and may agree with 
the ‘instructions of the Government and -file 
the ‘petition statingthe grounds of with- 
drawal. This is. what is. contemplated by the 
section and has. been done in this: case; 

' or (iii) He may tell the Government, “It 
is a good case for the prosecution; convic- 
tion is almost sure; and I do not agree with 


you that the case. should be withdrawn, I ant- 


not going to file a petition for withdrawal’. 


In that event, the Public Prosecutor will. 


have to return the brief. and perhaps to 


resign. For, it is the Government, not the 7 
Public Prosecutor, who- is in the know of 


larger interest of the State. 


54. Let us. now see if Shri L. P. Sinha 


applied his mind to the facts of the case 


before he made the. application. He made. 
the following application before the Court: 


“IN THE COURT OF THE CHIEF 
JUDICIAL MAGISTRATE, PATNA. 
Withdrawal Case, No. . of 1981 


In Vigilance P. S. Case No. 9. {2) 78. 


The humble petition on behalf of the Pub- 
lic Prosecutor for withdrawal of the Vigi- 
lance of P. S. Case No: 9 (2) 78 under Sec- 
tion’ 321 of the Code of Criminal Procedure. 
Most respectfully sheweth :. 

1. That this is an application for with- 
drawal..of. Vigilance: P. S..Case No..9 (2) 78 
which has been charge-sheeted.-under Sec- 
tions 466/120-B/109 of the. Indian. Penal, Code 
and Sections .5 (1)-(a), 5 (1) ), 50) © 
read with. Section 5 (2) of. the. Prevention. of. 
Corruption. Act against Dr. J. N. Mishra, 


Shri Jivanand Jha ‘and Shri N. K. P. Sinha.. 


2. That. since the prosecution of the case 
involves: the questions of momentous public 


policy of the Government, which may have 


its ‘consequences of wide magnitude affect- 
ing the-larger issue of' public’ interest’ also, 


the” desirability’ ofthe continuance of the 
prosecution was broadly examined: both by 


the State Government and also by me. 


Keeping in view (a) lack of- prospect of suc- 


cessful prosecution in the light. of evidence, 
(b) the implication of the persons as a re- 
sult ‘of | political, and personal.. vendetta, 
(c). the inoxpediency of the prosecution for 
the reasons of the State and public policy, 
(d) the. adverse effects that the continuation 


of ‘the prosecution will bring on public. in- 


terests in the light of the changed situation, 


and’ after giving anxious considerations and: 


full deliberations, I beg to- file this applica- 
tion to withdraw drom: the < Prosecution. of 


h) 


hr 


e 
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all the persons involved 
Case, 7 


3. hat I have, therefore, gone through 
the case diary and the relevant mat2rials 
-. connected with the case“‘and have come to 
‘the conclusion that in the circumstances pre- 
vailing at the time of institution of the case 
and the investigation thereof, it appears that 
‘the case was instituted on the erounc of 
political vendetta and only to defame the 

-fair image of Dr. J. N. Mishra, who was 
then the leader of the opposition and one 
of the acknowledged leaders of the Corgress 
‘party in the country. ‘The prosecution was 
mot launched in order to advance the nter- 
est of public justice. I crave leave to place 
materials in support of the above submission 
and conclusion at the time of moving this 
petition. 

4. That it is in public interest that the 
prosecution which has‘ no -reasonable chance 
of success and has been launched. asa result 
of political vendetta unconnected with the 
advancement of the cause of public: jastice 
should not proceed further. More so, as the 
same is directed against the head of the Ex- 
ecutive in whom not only the electorate have 
put their- faith and confidence, but who has 
been elected leader of the majority party in 
the legislature, both events have taken place 
after the mstitution of the case. 

It is, therefore, prayed that your ‘henour 

would be pleased fo grant permission to 
withdraw from. the prosecution of the per- 
sons accused in case and your honour may 
| farther be pleased to pass further orders in 
conformity with S. 321 of the Code of Cri- 
minal Procedure, 1973. 


And for this the petitioner shall ever pray.” 


A mere perusal of the above application 
yabundantly peta that Shri L. P. Sinha did 
lapply his mind to the facts of the case he 
perused “the Case Diary and the relevant 
jmaterjals connected with the case” tefore 
jhe made the application. He did not b-indly 
quote from the Govt. leter No. M/26-81 J. 
\dated 25th February, 1981 (quoted above) 
which contained only one ground namely, 
i“inexpediency of prosecution for reasoms of 
{State and public policy”. A comparison of 
ithe contents of this letter with the contents 
tof the ‘application under Sec. 321 of the 
Code completely negatives the appellants 
icontention that Shri L. P: -Sinha did not 
{himself apply his mind independently to the 
facts of the case and that the blindly acted 
on extraneous considerations. ; 

As a proof of non-application of the mind 
of the Public Prosecutor, -Jearnnd. > counsel 


in the aforesaid 
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pointed out that Shri-L. P. Sinha mentioned 
in his petition inter alia S$. 5 €1).(c) in place 
of S. 5 (1) (d) of the Prevention of Corrup- 
tion Act. In our opinion, in the background 
of the case, it is too insignificant an . error : 
to be taken note of. 


55. ‘The appellant ‘then submits that” “the 
Court erred in giving its consent for with- 
drawal as there was a triable case before it. 
The submission is misconcetved. What -the 
Court ‘has to do under Section 321 is to see 
whether the application discloses valid 
grounds of withdrawal — valid as judicially 
laid down by this Court. 

_ Learned counsel cited the following deci- 
sions of this Court, reported in 1957 SCR 
279: (AIR 1957 SC 389), {1967} 2 SCR 347: 

(AIR. 1967 SC 1214), (14972) 2 SCR 599: 

(AIR 1972 SC 496), AIR 1976 SC 370, (1977) 
4 SCR 335:(AIR 1977 SC . 903), (1978) 1 
SCR 604:(AIR 1977 SC 2265) and (1980) 3 
SCR 982:{AIR 1980 SC 1539): l 

We need not- refer to all these ~ decisions 
except to Rajendra Kumar Jain’s case (1980) 
3 SCR 982:(AITR 1980 SC 4510) supra), 
hereinafter referred ‘to as “George Fernandes’ 
case”, inasmuch as, -this decision has consid- 
ered all ‘the earlier decisions, aus sümmaris: , 
ed the observafions as ander: 


“Thus from the ‘precedents of this ‘Court; 
we gather, 

(1) Under ‘the scheme of the Code. prose- 
cution of an offender for a serious ‘offence 
is primarily the responsibility of the Execu- 
Œ The withdrawal from the prosecution 
is an executive function ef the Public Pro- 
SECRTOE. 

(3) The discretion to withdraw from the 
prosecution is that of the Public Prosecutor 
and none else, and so, he cannot surrender - 
that discretion to someone -else. 

(4) The Government may suggest to the 

Public Prosecutor that be- may withdraw 
from ‘the prosecution but none can compel 
him to do so. 
_ 5) The Public Prosecutor may withdraw 
from the prosecution not merely on the 
ground of paucity of evidence but on other — 
relevant grounds as well in order to further 
the broad ends of public justice, public order 
‘and peace. The broad ends of public justice 
will certainly include appropriate social, eco- . 
nomic ; and, we add, political purposes sans 
Tammany Hali enterprise. 
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(6) The Public .Proseċutor ‘is an officer of 
tbe Court and responsible to the Court.” 


. The Court ‘performs a supervisory 
function in granting its consent to the with- 
drawal. 


(8) The Court’s duty is not to ‘reappre- 
ciate the grounds which led the Public Pro- 
secutor to request withdrawal from the pro- 

















duty in this regard ‘aS it is the ultimate re- 
pository of legislative confidence in granting 
or withholding its . consent i withdrawal 


there is a surcharge of violence in the 
atmosphere it has often been found neces- 
gary to withdraw from prosecutions in order 
Yo restore peace, to free the atmosphere 
from the surcharge of violence, to bring 


about a peaceful settlement'.of issues and to 














vindicating the law, may even be utterly 
counter-productive. ' An elected Government, 
sensitive and zesponsive to the feelings and 
amotions of the people, will be amply justi- 














who but the Government, can and should 
decide in the first instance, whether it should 
be baneful or beneficial to launch or conti- 
nue prosecutions. If the Government decides 
that it would be in the public interest ` to 








withdraw from prosecutions how is the Goy- 





ernment ‘to go about this task.” 
The Court t further . observed (para 15): 


“But -where such large and sensitive oe 
of public policy are involved, he . (Public 
Prosecutor) must, if he is right minded,’ seek 
advice -and. guidance from: the’ policy-makers. 


` His sources of information and resources - 
& 
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are of-a very limited: nature unlike those of - 
_the policy-makers. If 


the policy-makers 
themselves move in the matter in the first 
instance, as indeed it is -proper - that they 
should where matters. of momentous public 
policy. are involved, ‘and if they - advise the 
Public Prosecutor to -withdraw from the 
prosecution, it is not-for the- Court to say 


that the initiative came from the Govern- 
ment and therefore the Public Prosecutor 
cannot be said to have. exercised a free mind. 
Nor can there be any quibbling over- words.” 
(Emphasis added.) 


This decision is x complete answer to the 
contention raised by learned counsel of the 
appellant that a triable case cannot be with- 
drawn. Paucity of evidence is only one of 
the grounds of withdrawal. 


56. _ Faced with this decision, learned 
counsel submitted that the case in hand was 
a- case ‘involving common law offences while 
George Fernandes’ case (AIR 1980 SC 1510) 
(supra) was dealing with political offences, 
which offences only, according to counsel, 


can be permitted to be withdrawn from pro-. 


secution. We are unable to accept the sub- 
mission. Section 321 has not“ dichotomised 
into common law offences and political of- 
fences. The Court keld in George Fernan- 
des’ case (supra), with respect rightly, “to 
say that an offence is of a political char- 


acter is not to absolve the offenders of the - 


offence. But the question is, is it a valid 
ground for the Government to advice the 


Public Prosecutor to withdraw from the 
prosecution”. (Emphasis added), The 
son of the absence of any dichotomy in Sec- 
tion 321 of the Code appears to us to be 
the very object of the section. What is the 
necessity of this section. An offence is: an 
offence. A trial will end in conviction or 
acquittal of the accused. If the offence is 
compoundable, it may be compounded. 
But if the offence fs not compoundable, why 
should the trial be withdrawn ? 
offences under Ss. 121-A, 120-B of the Penal 
Code, and Ss. 4, 5 and 6 of the Explosive 


Substances Act, 1908 and Ss. 5 (3) (b). and: 


12 of the Indian Explosives Act, 1884 (as in 
George Fernandes’ case) less heinous than 
offences under Ss. 420/466/471/109/120-B of 
the Penal Code.and Ss. 5 (1) (a), 5 (1) (b) and 
5 A) (d) of the Prevention of Corruption 
Act (as in- this case)? Are offences relating 
to security of State less serious than corrup- 
tion? In our view, the answers are in the 
negative. The reverse appears: to be truer. . 
ïn our opinion;. the object of Section’ 321, 
Cr. P. C. appears ‘to-bè-to reserve ‘power to 


rea- 


How are 


Teen 


~ 
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the Executive Government to withdraw any 
criminal case on larger grounds ` of public 
policy such as inexpediency of prosecutions 


for reasons of State; broader public interest 


like maintenance of law and order; main- 
tenance of public peace and harmony, social 
economic and political; changed social and 
political situation; avoidance: of destabiliza- 


tion of a stable Government and the like. 


And such powers have been, in our opinion, 
rightly reserved for the Government; for, 
who but the Government is in the know of 
such conditions and situations prevailing in 
a State or in the country? The Court -is 
not in a position’ to know such situations, 

57. In George Fernandes’ case, (1980) 3 
SCR 982:(AIR 1980 SC 1510) (supra), the 
allegations against Shri George Fernandes, 
who later on became a Minister of the 
Union Government during the Janta regime, 
were that after the proclamation of emer- 
gency on June 25, 1975, Shri George Fernan- 
des, Chairman of the Socialist Party’ of 
India, and Chairman, Railwaymen’s Federa- 
tion, sought to arouse resistence against the 
said Emergency and to overthrow the Gov- 
ernment and that he committed various acts 
in pursuance of that object. The investi- 
gating agency submitted a  charge-sheet 
against Shri Fernandes and twenty-four 
others for offences under Ss. 121-A, 120-B, 
Penal Code, read with Ss. 4, 5 and 6 of the 
Explosive Substances Act, 1908 and Sec- 
tions 5 (3) (b) and 12 of the Indian Explo- 
sives Act, 1884. Two of the accused per- 
sons had been tendered pardon. They had, 
therefore, to be examined as witnesses in 
the Court of the Magistrate taking cogniz- 
ance of the offences notwithstanding the fact 
that the case was exclusively triable by the 
Court of Session. The evidence of the 
approver was recorded on March 22, 1977 
and the case was adjourned to March 26, 
1977 for further proceedings. At that stage, 
on March 26, 1977, Shri N. S. Mathur, Spe- 
cial Public Prosecutor filed an application 
under Sec. 321 of the Code, for permission 
to withdraw from the prosecution. The ap- 
plication reads: 

“It is submitted on behalf of the State as 
under :— 


1. That on 24-9-1976, the Special Police 
Establishment after necessary investigation 
had filed a charge-sheet in this Hon’ble 
Court against Shri George Mathew Fernan- 
des and twenty-four others for offences 
u/ss. 121-A, I. P. C., 120-B, I. P.C. r.jw. Ss.4, 
> and 6 of the Explosive Substances Act, 
1908 and Ss. 5 (3) (b) and 12 of the Indian 
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Explosives Act, 1884 as well as the smbstan- 
tive offences. 

2. That besides the accused who were sert 
up for trial, two accused, namely, Shri 
Bharat C. Patel and Rewati Kant Sinha were 
granied pardon by the Hon’ble Court and 
were examined as approvers u/s. 306 (4), 
Cr. P. C. 

3. That out of 25 accused sent up for 
trial cited in the charge-sheet, two : accused 
namely, Ladli Mohan Nigam and Atul Patel 
were declared proclaimed offenders by the 
Hon’ble Court. 

4. That in public interest and changed cir- 
cumstances, the Central Government has 
desired to withdraw from the prosecutions 
of all the accused. 

5. It is therefore prayed that this Hon’ble 
Court may accord consent to withdraw from 
(2) 26th March, 1977. l 

+ a2 Sd/- 
(N. S. Mathur) 
Special Public Prosecutor for 
_ the State, New Delhi.” 

It is seen that the only ground for with- 
drawal was “public interest and changed cir- 
cumstances” as mentioned in para 4 of the 
petition. 

The Chief Metropolitan Magistrate grant- 
ed his consent for withdrawal from the pro- 
secution on the ground that it was “expe- 


dient to accord consent to withdraw from 


the prosecution”. (Emphasis added). In 
revision, the High Court affirmed the Magis- 
trate’s order. The appeal by Special Leave 
was dismissed by this Court. In other words, 
an application stating Government's desire 
to withdraw from prosecution on the grounds 
of ‘public interest?’ and ‘changed circum- 
stances’ was held to be valid under S. 321, 
Cr. P. C. 

58. The next question for examination is 
whether the permission was given by the 
Special Judge in violation of law as laid 
down by this Court in this regard. We bave 
already referred to the decisions cited by the 
appellant. The law laid down by this Court 
in the series of decisions referred to above, 
inter alia, is: (1) that the withdrawal from 
the prosecution is an executive function of 
the Public Prosecutor and that the ultimate 
decision to withdraw from the prosecution 
is his; (2) that the Government may s”ggest 
to the Public Prosecutor that a particular 
case may not be proceeded with, but nobody 
can compel him to do so; (3) that net merely 
inadequacy of evidence, but other relevant 
grounds such as to further the broad ends 
of public justice, economic and political; 
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public order and peace are valid grounds 
for withdrawal. The exercise of the power 
to accord or withdraw consent by the Court 
is discretionary. Of course, it has to exer- 
cise the discretion judicially. Whe exercise 
of the power of the Court is judicial to the 
extent that the Court, in according or refus- 
ing consent, has to see (i) whethep the 
grounds of withdrawal are valid; and 
(ii) whether the application is bona fide or 
is collusive. It may be remembered that the 
order passed by the Court under Section 321 
of the Code, either according or refusing to 
‘laccord consent, is not appealable. A . mere 
perusal of the impugned order of the Special 
Judge shows that he has applied his mind to 
the facts of she case and also applied his 


mind to the law laid down by this. Court in- 


George Fernandes’: case (AIR 1980 SC 1510) 
that has summarised the entire Jaw -on the 
point, and correctly applied them to the 
‘facts of this case. ! It is therefore not correct 
“Ito say that the decision of the Special Judge 
was contrary to the law laid down by this 
Court. 


59. The cnly other subaaecton of the ap- 
pellant is thet there is a prima facie case for 
trial by the Special Judge and that this Court 
should send it back to him for trial. We 
have held above that a criminal proceeding 
with a prima facie case may also be with- 
drawn. Besides, the normal practice of this 
Court in a criminal appeal. by Special Leave 
under Art. 136 of the Constitution directed 
against an crder of conviction or acquittal 
is that this Court: does not peruse the evi- 
dence on record and reappreciate it to find 
whether findings of facts recorded by the 
Courts below are correct or erroneous, far 
jless does it peruse the Police Diary to see 
whether adequate materials were collected 
by the investigating agency. It accepts the 
findings of the Courts below unless it is 
shown that che findings are the results of a 
wrong application of the principles of- law 
and that the impugned order has resulted in 
grave miscartiage of justice. a 

60. An order under S. 321 of the Code, 
in our opinien, does not have the same sta- 
tus as an order of conviction or acquittal 
recorded by a trial or appellate Court in.a 
criminal prosecution, inasmuch as the former 
has not been made appealable. An order 
under Section 321 of the Code has a naf- 
rower scope. As an order under S. 321 of 
the Code recorded: by the trial Court is. judi- 
cial, what the trial Court is expected to do 
is to give reasons for according or refusing 
-lits consent to the’ withdrawal. As stated 
above, the cuty of the Court is to see that 
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drawal, 


to him for trial. 
also as it has been argued at length. 


ALR 


the grounds of withdrawal are legally valid 
and the application made by the Public- Pro- 
secutor is bona. fide and is not collusive, 


In revision of an order under S. 321 of thei 


Code, the duty of the High Court is to see 
that the consideration by the trial Court of 
the application under Section 321 was not 


misdirected; and that the grounds of with-| 


drawal are legally valid. In this case, 
trial Court -elaborately 


the 
` considered the 


grounds of withdrawal and found them to] 


be valid and accordingly accorded its con- 
sent for withdrawal. In revision the High 
Court affirmed the findings of the trial Court. 

We find no justification in this appeal by 
Special Leave to disturb the findings of the 
Courts below and peruse the statements of 
witnesses recorded or other materials. collect- 
ed by the investigating officers during the 
course of investigation. 


Gi. Although it does not arise out of the 
three points formulated by Mr. Venugopal 
at the. start of his argument, nor does it arise 
out of the appellant’s petition opposing with. 
learned counsel submitted that there 
was a prima facie case for trial by the Spe- 
cial Judge and the case should be remanded 
Let us examine that aspect 


Learned counsel fairly concedes that he 
does not take much reliance on oral evidence 
but takes strong reliance on two pieces of 
documentary- evidence, namely, alleged 


creation of forged documents by Dr. Mishra 


and the confessional statement of Haidari 
implicating Dr. Mishra. 


Elaborate arguments were advanced by . 


learned counsel of the parties on the piece 
of documentary evidence . which, according 
to the appellant’s counsel would form the 
basis of conviction of respondent . No. 2. 
That documentary evidence was that respon- 
dent No. 2 as Chief Minister passed an order 
on 16-5-1975 in Hindi. English translation 
of this order reads -as follows: 
“Much time has passed. On perusal of 


. the file, it appears that there is no* allegation 


of defalcation against the Chairman and the 


members of the Board of. the Bank. Stern. 


action should be taken for realisation of 
loans from the loanees and if there are diffi- 
culties in. realisation from the loanees, sur- 
charge proceedings should be initiated against 
the Board of Directors. The normal condi- 
tion be restored in the Bank after calling the 
Annual General Meeting and holding the 
elections.” 

According to the appellant, respondent 
No. 2 wrote the following fresh order ; : 
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“Please issue-orders for restoring the nor- 
mal condition in the bank. after hciding 
ual -General Meeting. , 
di Do Sdj/- Jagannath Mishra 
E 14-5-75” 
and. pasted it over the earlier order. | 
According to the appellant, respondent 
No. 2 by overwriting ‘4’ {in Hindi) on the 
original Hindi digit ‘6’ changed the date, 
16-5-75 to 14-5-75. These facts have not 
been denied by respondent No. 2 before us. 


The appellant’s submission was thas by 
the above act of ante-dating by over-writing, 
respondent No. 2 commited forgery, and 
by pasting over the earlier order committed 
an offence under Sec. 5 (1)-.(d) of the Pre- 
vention of Corruption Act as by that latter 
aet he obtained pecuniary advantage to Shri 
Nawal- Kishore, respondent No. 3, by stop- 
ping the surcharge proceedings. ` 

62. Before proceeding further, it is per- 
tinent to mention that in his application be- 
fore the Special Judge, the appellant -did not 
find fault with any of the grounds of with- 
drawal in the application filed by the Public 
Prosecutor under Section 321. Hig only 
contention was that an attempt was being 
made by the Public Prosecutor to scuttie -the 
ease and that the Court. should apply. i-s in- 
dependent mind before according consent to 
ibe withdrawal and that ke should be neard 
in the matter. He made no mention ol any 
forgery by ante-dating or by pasting o- any 
earlier order and thereby making any at empt 
at shielding of any culprit. He thus, pre- 
vented the Special Judge and the High ‘Tourt 
from giving any finding on alleged. fcrgery 
on the allegations of pasting and ante-cating 
and thereby depriving us also from the bene- 
fits of such findings of the Courts Lelow. 
This question of fact has now been sought 
to be brought to the notice of this Zourt 
during the course of argument by learned 
counsel of the appellant in this appeal. A 
question of fact that needs investigation can- 
not be allowed to be raised for the first 
time in an appeal by Special Leave under 
Article 136 of the Constizution, 


63. Be that as it may, let us examire the. 


contention. - But this will not be treated as 
a precedent. The pasted order com-ained 
the following :— . 

(i) The Chief Minister’s finding that there 
was no allegation of defalcation against the 
Chairman and members cf the Board; - 

Gi) Direction to take s:ern action fop rea- 
lisation of the loans from the loanees: . 

Gii) Direction to initiale -surcharge . pro- 
ceedings in case of difficulties in realisation; 
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(iv) Direction to call the Annual General 
Meeting. of the Bank and hold election in 
order to restore the normal condition of the 
Bank. EG 
Only the portions against (i), (ii) and (ii) 
above have been covered by pasting the fresh 
order which is but (iv) above. The appel- 
lant’s submission is that by covering the first 
three directions, respondent No. 2 shielded . 
respondent No. 3 and others from realising 
the dues from the culprits including respon- 
dent No. 3 or from initiating surcharge pro- 
ceedings against them.. The answer to the 
contention is three-fold: 

(i) The order of surcharge by the Chief 
Minister is unwarranted by law. Section 40 
of the Bihar Co-operative Societies Act, 1935 
gives power only to the Registrar to initiate 
surcharge proceedings. An appeal lies from 
bis order to the State Government under 
sub-section (3) of S. 40. (In fact, admittedly 
Deputy Registrar of Co-operative Societies 
issued notices of surcharge against respon- 
dent No..3 on 31-12-1975 when respondent 
No. 2 himself was the Chief Minister). If 
the Chief Minister found that his first order 
was unwarranted by law, it was but right 
that he cancelled his first order. 

(ii) On a second thought any authority 
may bona fide change his mind and decide 
that restoration of the normal condition of 
the Bank by calling the Annual General 
Meeting and election should be attended to 
first and realization of the loans and sur- 
charge proceedings later. Bona fide scoring 
out the order retaining the last part, would 


- constitute no offence by respondent No. 2. 


Pasting an order by a piece of paper con- 
taining another ordey prima faeie appears 
suspicious, but pasting is the common prac- 
tice in the Chief Ministers Secretariat as 
revealed by the file produced before us. 

Gii) Ante-dating simpliciter is no offence. 
Mr. Venugopal advanced an argument on 
the possible motive of ante-dating and sub- 
mitted that the motive was to obliterate any 
possible action on the first order. The sub- 
mission is highly speculative and cannot be 
aceepted, = 

In any view, if two interpretations- are 
possible, one -indicating criminal intention 
and the other innocent, needless to say that 
the interpretation beneficial to the accused) 
must be accepted. 

64. Confessional Statement of Haidari. 

As stated above, there was another vigi- 
lance case known as Kadam Quan P. S. Case 
No. 97 (5) 77 relating to the officers of the 
Bank. “It was being investigated by the Offi- 
cers of the Co-operative Department but 





228 S.C. 


abruptly it was transferred to the Vigilance 
Department on 16-1-1978. In this case 
Haidari, aforesaid, was one of the accused. 
He was also one of the accused in the case 
in hand, but later on, on grant of pardon, 
he turned an approver and became a prose 
cution witness. He was also being prosecut- 
ed in several’ other cases on the basis of 
orders passed by respondent No. 2 on 4-8. 
1976. In the Kadam Kuan case, Haidari 
made a confessional statement on 4-11-1976 
but did not implicate respondent No. 2. He 
- was rearrested on 22-1-1978 whereafter he 
made a second confessional statement on 
' 24-1-1978, this time implicating respondent 
No. 2 for the first time for the alleged of- 
fence said to have been committed in the 
years 1973-75. As the Kadam Kuan case 
also related to the affairs of the Bank and 
Haidari had already made a confessional 
statement, there was-no need for him to 
make a second confessional statement on 
24-1-1978. It may be remembered -that on 
that date, Vigilance Case No. 9 (2) 78 had 
not yet been registered and Haidari was not 
an accused in this case and therefore it can- 
not be said that the confessional statement 
on which great reliance has been placed by 
the appellant was a confessional statement 
made by an accused. This case was regis- 
tered at the Vigilance Police Station in the 
morning on 1-2-1978 and, therefore, to give 
legal validity to the confessional statement 
itwas shown recorded in Kadam Kuan case 
No. 97 (5) 77. This confessional statement 
is said to be the second confessional state- 
ment of Haidari in the same Kadam Quan 
case, Haidari’s so-called confessional state- 
ment therefore is not only not a confessional 
statement of a co-accused but it inspires no 
confidence. On the top of it, it was the 
statement of an accomplice turned approver, 
and is worthless. 


65. The submission of the respondents 
that the criminal case against respondent 
No. 1 is the result of politica] vendetta has 
also to be considered. 


(i) The first circumstance pointed out by 
the respondents in this regard is the unusual 
hurry in which the file was moved. It has 
been stated in the affidavit filed on behalf 
of the State of Bihar by Shri Bidhu Shekhar 
Banerjee, Deputy Superintendent of Police, 
Cabinet Vigilance Department, that within 
the period of four days the inquiries were 
completed, advice obtained and orders pass- 
ed for instituting the case as follows: 


“@G@) The Kadam Kuan P. S. Case No. 
97 (5) 77 was transferred to Vigilance Dept. 
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by an order dated 9-1-1978 passed by Shri 
Karpoori Thakur, the then Chief Minister. 
16-1-78 

(ii) Confessions of Shri M. A. Haidari who 
was being prosecuted in other cases on the 
order passed by Dr. Mishra in August, 1976 
and of Shri A. K. Singh, a subordinate clerk 
as well as appointee of Shri M. A. Haidari, 
were recorded after their rearrest, in the 


present case on 22-1-78 and 26-1-78 respec- 


tively. 24-1-78 
28-1-78 
(iii) Enquiries Report submitted 28-1-78 


(iv) Report forwarded by the D. I. G. of 
Police to the I. G. 29-1-78 
(v) The same was forwarded to the Chief 
Secretary 30-1-78 
(vi) The Chief Secretary forwarded it to 
the Advocate General. 30-1-78 
(vii) The Advocate General returned the 
file to the Chief Secre“ary 31-1-78 
(viii) The Chief Secretary sent the file to 
the Chief Minister (Shri Karpoori Thakur), 
31-1-78 

(ix) The Chief Minister passed order for 
prosecution of Dr. Mishra. _ 3141-1-78 
(x) The case was registered, 1-2-78” 


(ii) The second circumstance pointed out 
is the ‘political bitterness between respondent 
No. 2 and Shri Karpoori Thakur. From 
the facts narrated at the beginning, it is seen 
that there was animosity between the appel- 
lant and Shri Karpoori Thakur, the former 
Chief Minister of the Janta Government on 
the one hand and respondent No. 2, Dr. 
Mishra, the present Congress. (I) Chief 
Minister of Bihar, on the other. 

It has been stated that respondent No. 2 
is one of the prominent leaders of the Con- 
gress Party that was politically opposed to 
the Janta Party Government headed by Shri 
Karpoori Thakur at the time of the institu- 
tion of the case. In 1977 when respondent 
No. 2 headed the Congress Government, a 
warrant of arrest was issued against Shri 
Karpoori Thakur for his arrest and deten- 
tion, for his alleged anti-Government acti- 
vities and that Karpoori Thakur was ab- 
sconding for long. It has been suggested 
that Shri Karpoori Thakur was nursing 
grudge against respondent No. 2. The sug- 
gestion appears to have substance. Shri 
D. P. Ojha was a Superintendent of Police 
in Bihar. It has been stated in the counter- 
affidavit filed by respondent No. 4 that he 
(Ojha) had been indicted by Justice Mathew 
in his report submitted on 9-5-1975 relating 
to the murder of Shri L. N. Mishra, brother 
of respondent No, 2. Justice Mathew in his 
report held: 


«et 


- 
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E “The direct’ responsibility for making se» 
curity arrangements under the security in- 
structions dated 13-9-1971 issued by the 
Central Government devolve on the head of 
the Police (Shri D. P. Ojha). The Commis- 
sion finds that the S. P. Samastipur failed 
to discharge the duty enjoined upon him by 
the instruction dated 13-9-1971 issued by the 
Central Government. The S. P. Samastipur 
was guilty of dereliction of duty in this re- 
spect. The officers who failed to discharge 
their duty or were negligent of the perform- 
ance of same could be directly responsible 
to the State Government and the State Gov- 
érnment to be the agency for taking appro- 
priate action against them.” 

It has been stated in affidavit that the 
Janta Government at the Centre had accept- 
ed the said findings of the Mathew Com- 
mission. But the Government of Bihar 
headed by Shri Karpoori Thakur, not only 
exonerated Shri D. P. Ojha, but transferred 
him to the Vigilance Department and all the 
cases relating to the Patna Co-operative Bank 
(the bank in question) were transferred to 
the Vigilance Department in charge of Ojha. 
_ The respondent’s allegations are that not 
only the Chief Minister Shri Karpoori Thakur 
had his own political animosity against Dr. 
Mishra, but Shri Ojha had to work under 
the influence of the Chief Minister. It has 
been suggested that he has been instrumental 
in directing the investigation in such a way 
that a case was made out against Dr. Mishra 
and others by collecting false evidence. 
The suggestion cannot be ruled out as frivol- 
ous or unreasonable. Shri Karpoori Thakur, 
the then Chief Minister ignored the whole- 
some suggestion of the then Union Home 
Minister, Chaudhury Charan Singh, that a 
former Chief Minister could be proceeded 
against only after obtaining clearance of the 
Prime Minister according to the Code of 
Conduct of 1964. He also ignored the sug- 
gestion in this regard of Shri D. N. Sahay 
that before proceeding against an ex-Chief 
Minister, clearance from the Prime Minister 
and the Home Minister was necessary. He 
also ignored the suggestion of Shri D. N. 
Sahay that no Vigilance Enquiry was neces- 
sary as there was already a Commission of 
Enquiry into the Bank matter, and directed 
the investigation. This shows active interest 
of Shri Karpoori Thakur in the prosecution 
of respondent No. 2. 


(iii) The third circumstance pointed’ out 
fs that although respondent No. 4 has been 
made an accused, no allegation against him 
has been pointed out. 
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66. It is common place that the prosecu- 
tion is to prove the guilt of the accused be- 
yond reasonable doubt and that the accused 
need not prove beyond reasonable doubt his 
defence, if any. If the defence is probable 
and reasonable, and its consideration creates 
doubt in the creditability of the prosecution 
case, the accused will get the benefit and 
shall have to be acquitted. In the instant 
case, as we have observed, the entire investi- 
gation has been vitiated and no person can 
be convicted on the basis of evidence pro- 
cured by such investigation. 

67. The following circumstances also 
need to be taken itto account in considering 


‘whether the case merits sending back to the 


Special Judge for trial as proposed by the 
appellant, assuming and only assuming, there 
is a pima facie case for trial: 

(i) The occurrence took place as early as 
1970; it is already more than twelve years. 

(ii) Respondent No. 2 is the Chief Minister 
in his office. Knowing human nature, as it 
is, it can hardly be expected that the wit- 
nesses, most of whom are officials, will come 
forward and depose against a Chief Minister. 


(iii) Even after the assumption of - office 
by respondent No. 2 as the Chief Minister, 
in the Court of the Special Judge, the pro- 
secution was pending on several dates but 
the Public Prosecutor, Shri A. K. Datta, did 
not take any interest in the case at all. It 
cannot be expected that a Public Prosecutor 
appointed by the Government in power, will 
now take interest and conduct the case so as}. 
to secure conviction of his own Chief 
Remand for trial, if made, will 
be a mere exercise in futility; and it will be 
nothing but an abuse of the process cf the 
Court to remand the case to the trial Court. 


68. As a result of the foregoing discus- 
sions, the appeal is dismissed. 

MISRA, J. (Majority view) :— 69. I have 
the privilege of perusing the differing judg- 
ments of brothers Tulzapurkar and Baharul 
Islam, JJ. While I respectfully agree with 
some of the findings reached by brother 
Tulzapurkar, I regret my inability to concur 
with some of the findings. I, therefore, p:0- 
pose to give my own reasons for the same. 


70. The present appeal by special leave 
is a sequel to an application under S. 321 
of the Code of Criminal Procedure (herein- 
after referred to as the ‘Code’) made by the 
Public Prosecutor for permission of the 
Court for withdrawal of Vigilance Case No. 
9 (2) 78 filed by the State of Bihar ap-inst 
respondent No. 2 (Dr. Jagannath Mishra), 
respondent No. 3 (Nawal Kishore Sinha), 
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respondent No. 4 (Jiwanand Jha) and three 
others (K. P. Gupta, since deceased, M. A. 
Haidari and A. K. Singh) who later became 
approvers, for offences under Ss. 420/466/ 
471/109/120-B, Indian Penal Code and under 
Ss. 5 (1) (a), 5 (1) (b) and 5 (1) (d) of the 
Prevention of Corruption Act, 1947. Mate. 
rial facts have already been detailed in the 
two judgments and, therefore, it ig no use 
repeating the same over again. 


. 71. In order to appreciate the contention 
raised by the counsel for the parties it is 
essential to read the. grounds taken ‘in the 
application. Para 2 of the application reads: 


.“That since the prosecution of the case 
involves the question of momentous public 
policy of the Government, which may have 
its consequences of wide magnitude affecting 
the larger issue of public interest also, the 
desirability of the continuance of the prose« 
cution was broadly examined both by the 
State Government and also by me. Keeping 
in view (a) lack of prospect of successful 
prosecution in the light of evidence; (b) the 
implication of the persons as a result of 
political and personal vendetta, (c) the in- 


‘expediency of the prosecution for the reasons - 


(d thé- 


of the State and public policy, 
adverse effects that the continuation of the 
prosecution will bring on public interests in 
the light of the changed situation, and after 
giving my anxious considerations and full 
deliberations, I beg to file this application 
to withdraw from the prosecution of all the 
persons involved in the aforesaid case.” 

Para 3 of the application states: 


“That I have therefore gone through the 
case diary and the relevant materials con- 
nected with the case and have come to the 
conclusion that in the circumstances prevaile 
- ing at the time of institution of the case and 
the investigation thereof, it appears that the 
case was instituted on the ground of politi- 
cal vendetta and only to defame the faiv 
image of Dr. J. N. Mishra, who was then 
the leader of the opposition and one of -the 
acknowledged leaders :of the Congress Party 
in the country. The ‘prosecution was -not 
launched in order to advance the interest of 
public justice.” ' 

Para 4 reads: 

“That it is in publie interest that the pro- 
secution which has no reasonable chance of 
Success and has been ‘Jaunched as a result 
of political vendetta unconnected with the 
advancement of the cause of public justice 
should not proceed further. More so, as the 
same is directed against the head of the Ex- 
ecutive in whom not only the electorate have 
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put their faith and confidence but who. has 
been elected leader of the majority party in 


the legislature, both events have taken place 
after the institution of the case” - 


- 72. The application was opposed on a 
variety of grounds by the appellant, which 
I shall deal with in the latter part. of the 


judgment in detail. 


-73. The application was, however, allow- 
ed by the Chief Judicial Magistrate-cum- 
Special Judge, Vigilance and he accorded his 
consent by his speaking order dated 
20th June, 1981. 

74. The appellant took up the matter in 
revision to the High Court which also con- 
firmed the order of the trial Court, The 
appellant has now come to this Court by 
special leave. The grounds taken on behalf 
of the appellant are four-fold: i . 


1. (a) For the purpcses of S. 321 of the 


. Code there exists a dichotomy -between poli- 


tical offences and offences under common 
law. While the former can be withdrawn 

on grounds of public policy, public interest 
or reasons of State even though there is cer- 


. tainty of obtaining a conviction, no question 


of public . policy, public interest of - reasons 
of State could ever arise in a prosecution 
for a Common Law offence or a common 
case of bribery or forgery. 


(b) Similarly, no question of political or 
personal vendetta would arise in a case whera 
the proof of the offence is based primarily 
on documents, the genuineness of which: is 
not in dispute. Thus three of the’ grounds 
on which withdrawal from prosecution is 
based viz. public policy, public interest, rea- 
sons of State, and public or personal ven- 
detta are irrelevant grounds, if it is estab- 
lished that. the offence under S. 466 of the 
I. P. C. and S.-5 (1) (d) of the Prevention 
of Corruption Act primarily based upon in- 
disputed documentary evidence make out a 
prima facie case, 

2. If the Court chooses to give consent to 


the withdrawal of a criminal case on the 


ground of paucity of evidence or absence of 
a successful prosecution, the Court has to 


- examine the material or -evidence already 


recorded for deciding whether withdrawal is 
an abuse of or an interference with the 
normal course of justice. 

3. The Public Prosecutor who applied 
for withdrawal of the case was not compe- 
tent to withdraw as he was not incharge of 
the case, and in any case he acted at the 
behest of the Government and did ai apply 
bis own mind. 


s 
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4. The documentary evidence on the re- 
cord prima facie makes ou: a case of forgery 
(S. 466, I. P. C.) and S. 5 (1) @) (criminal 


misconduct) of the Prevention of Corruption. 


- Act, - : 

75. Before dealing with the points raised 
on behalf of the appellant it is appropriate 
at this stage to know the nature- and scope 
of S. -321 of the Code. 

76.. A bare perusal. of the section shows 
{that it does not prescribe any ground nor 
does it put any embargo 25 fetter on the 
power of the Public Prosecutor to withdraw 
from prosecuting a particular criminal case 
pending in any Court. All that it requires 
is that he can do so only with the consent 
of the Court where the case is pending. This 
Court bas, however, laid down certain guid- 
ing principles for the exercise of the power 
of withdrawal under this section by the Pub- 
lic Prosecutor or by the Court according its 
consent to such withdrawal. It is in the 
light of those guidelines that the propriety 
or the legality. of the withdrawal of crimi- 
nal proceeding has to be judged. 

77. In this country the scheme of crimi- 
nal justice places the prime responsibility of 
prosecuting serious offenczs on the execu- 
-tive authority. The investigation, collection 
of requisite eviderice-and the prosecution for 
the offences with reference- to such evidence 
are the functions of ths executive. The 
function of the Court in this respect is a 
limited one and intended only to prevent the 
abuse. The function of the Court in accord- 
ing its consent to withdrawal is, however, a 
ijulicial function. It, thezefore, becomes ne- 
cessary for the Court before whom the ap- 
plication for withdrawal is filed by the Pub- 
ilic Prosecutor to apply its mind so that the 
appellate Court may examine and be satis- 
fied that the Court has not accorded its con- 
sent as a matter of course but has applied 
its mind to the grounds taken in the appli- 
cation for withdrawal by Public Prosecutor. 

78. The guiding principles laid down by 
the various decisions of this Court may now 
be referred to. In State of Bihar v. Ram 
Naresh Pande, 1957 SCR. 279:(AIR 1957 


= $C 389), this Court had the occasion to 


consider the scope of the. corresponding Sec- 
tion 494 of the unamended Code, which was 
in pari materia with the present Section 321, 
and observed as follows (paras 3 and 4 of 
AIR): © ji . 

“The -Magistrate’s functions in these mat- 
ters are not.only supplementary, at a higher 
level, to those of the executive but are in- 
tended to prevent abuse. 
quiring the consent of tke Court for with- 
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drawal by the Public Prosecutor is mors in 
line with this scheme, than with the provi- 
sions of the Code relating to inquiries and 
trials by the Court. It cannot be taken tc 
place on the Court the responsibility for. a 
prima facie determination of a triable issue, 
for instance the discharge that results there- 
from need not always conform to the stand- 
dard of “no prima facie case” under Sec- 
tions 209 (1) and 253 (1) or of “groundless. 
ness” under Ss. 209-(2} and 253 (2). 


“ ...... the function of the Magistrate in 
giving consent is a judicial one open to cor- 
rection. . the application for consent 
may legitimately be made by the Public 
Prosecutor for reasons not confined to the 
judicial prospects of the prosecution. ........ 
If so, it is clear that, what the Court has to 
determine, for the exercise of its discretion 
in granting or withholding consent, is not a 
triable issue on judicial evidence.” 


79. Again in M. N. S. Nair v. P. V. Bala- 
krishnan, (1972) 2 SCR 599:(AIR 1972 SC 
496), this Court after reviewing various cases 
from different High Courts laid down .the 
following guidelines (paras 5 and 8 of AIR): 

“Though the section is in general terms 
and does not circumscribe the powers of the 
Public Prosecutor to seek permission to with- 
draw from the prosecution the essential con- 
sideration which is implicit in the grant of 
the power is that it should be in the interest 
of administration of justice which may be 
either that it will not be able to produce 
sufficient evidence-to sustain the charge of 
that subsequent information before prosecut. 
ing agency would falsify the prosecution 
evidence or any other similar circumstances 
which it is difficult to predicate as they are 
dependent entirely on the facts and circum- 
stances of each case. Nonetheless it is the 
duty of the Court also to see in furtherance 
of justice that the permission is not sought 
on grounds extraneous to the interest of 
justice or that offences which are offences 
against the State go unpunished merely be- 
cause the Government as a matter of general 


‘policy ar cxpedioney unconnected wath dee: 


duty to prosecute offenders under the law, 
directs the Public Prosecutor to withdraw 
from the prosecution and the Public Prose- 
cutor merely does so at its behest. 

It appears to us that the wide and general 
powers which are conferred under Sec. 494 
on the Public Prosecutor to withdraw frem 
the prosecution though they are subject to 
the permission of the Court have to be exer 
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cised by him in relation to the facts and cir- 
cumstances of that case in furtherance of, 
rather than as a hindrance to the object of 
the law and justified on the material in the 
case which substantiate the grounds alleged, 
not necessarily from those gathered by the 
judicial method but on other materials which 
may not be strictly on Jegal or admissible 
evidence. The Court also while considering 
the request to grant permission under the 
said section should not do so as a necessary 
formality —- the grant of it for the mere 
asking. It may do so only if it is satisfied 
on the materials placed before it that the 
grant of it subserves the administration of 
justice and that permission was not being 
sought covertly with an ulterior purpose 
unconnected with the vindication of the law. 


which the executive organs are in duty-bound - 


to further and maintain.” 
(Emphasis supplied.) 
80. The same principle was reiterated 
again in State of Orissa v. C. Mohapatra, 
(1977) 1 SCR 355: (AIR 1977 SC 903) in 
these words: 


“The ultimate guiding consideration must 
always be the interest of administration of 
justice and that is the touchstone on which 
the question must be determined. No hard 


and fast rule can be laid down nor can any 
categories of cases be defined in which con- 
sent should be granted or refused. It must 
ultimately depend on the facts and circum- 
stances of each case in the light of what is 
necessary in order to promote the ends of 
justice, because, the objective of every judi- 
cial process must be the attainment of jus- 
tice, 





(Emphasis supplied.) 
In Balwant Singh v. State of Bihar, (1978) 
1 SCR 604:(AIR 1977 SC 2265 at p. 2266), 
this Court laid down: 

“The statutory responsibility for deciding 
upon withdrawal squarely vests on the Pub- 
lic Prosecutor. It is non-negotiable and can- 
not be bartered away in favour of those who 
may be above him on the administrative 
side. ...... the consideration which ` must 
weigh with him is, whether the broader 
cause of public justice will be advanced or 
retarded by the withdrawal or continuance 
of the prosecution.” 

81. The last in the series is the case of 
Rajendra Kumar Jain v. State, (1980) 3 SCR 
982: (AIR 1980 SC 1510). After review of 
the various cases of this Court, the Court 
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laid down the following propositions (p. 1516 
of AIR): 

“t. Under the scheme of the Code prose- 
cution of an offender for a serious offence 
is primarily the responsibility of the Execu- 
tive. 

2. The withdrawal from the prosecution 
is an executive function of the Public Prose- 
cutor. 

3. The discretion to withdraw from the 
prosecution is that of the Public Prosecutor 
and none else, and so, he cannot surrender 
that discretion to someone else. 

4. The Government may suggest to the 
Public Prosecutor that he may withdraw 
from the prosecution but none can compel 
him to do so. 


5. The Public Prosecutor may withdraw 
from the prosecuticn not merely on the 
ground of paucity of evidence but on other 
relevant grounds as well in order to further 
the broad ends of public justice, public order 
and peace. The broad ends of public justice 
will certainly include appropriate social, 
economic and, we add, political purposes 
sans Tammany Hall enterprise. 

6. The Public Prosecutor is an officer of 
the Court and responsible to the Court. 

7. The Court performs a supervisory func- 
tion in granting its consent to nE with- 
drawal. 

8. The Court’s duty is not to peanpreciate 
the grounds which led the Public Prosecutor 
to request withdrawal from the prosecution 
but to consider whether the Public Prose- 
cutor applied his mind as a free agent, un- 
influenced by irrelevant and extraneous con- 
siderations. The Court has a special duty 
in this regard as it is the ultimate repository 
of legislative confidence in granting or with- 
holding its consent to withdrawal from the 
prosecution.” 

82. In view of the principles Jaid down 
in the aforesaid cases, I have to examine 
whether the grounds taken by the appellant 
are tenable. 

83. I take up the first ground raised on 
behalf of the appellant that for the purpose 
of S. 321, Cr. P. C. there exists dichotomy 
between the political offences and offences 
at Common Law and while political offences 
can be withdrawn on grounds of public 
policy; public interest, or for reasons of the 
State, even though there is certainty of ob- 
taining a conviction, no such consideration 
could ever arise in a prosecution for a Com- 
man Law offence or a common case of 
bribery or forgery. 

84. This argument proceeds on the as- 
sumption that in the cases cited above, per- 
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mission was granted only in cases relating 
to political offences and rot with regard to 
offences at Common Law. I am afraid. this 
will not be a fair reading of the decsions 
mentioned above. One of ‘the principles 
laid down in the aforesaid cases is thax the 
‘Public Prosecutor may withdraw from the 
prosecution not only on the grounc of 
paucity of evidence but on other rel:vant 
grounds as well in order io further broad 
aims of justice, public order and peace. 
Broad aims of public justice will certainly 
include appropriate social, economic and 
political purposes. In M. N. S. Nair’s case 
(AIR 1972 SC 496) (supre), this Court after 
enumerating certain groands. further ob- 
Served : 

“a. any other similar circumstances 
which it is difficult to predicate as they are 
dependent entirely on the facts and ciscum- 
stances of each case.” 

Likewise in C. Mohapatre’s case (AIR 1977 
SC 903) (para 10) (supra) this Court again 
observed : 


“No hard and fast rule can be laid Jown 
nor can any categories of cases be defined 
in which consent should te granted or re- 
fused.” 

In face of these observations it will be diffi- 
cult to accept the contention that withd-awal 
from prosecution can be permitted onl? in 
political offences and not in Common Law 
offences. In the past there have been cases 
where crimes motivated by political ambi- 
tions or considerations or committed during 


mass agitations, communal frenzies, regional. 


disputes, industrial conflicts, student tres 
or the like situations involving ercotive 
issues giving rise to an atmosphere surcharg- 
ed with violence, have be2n permitted <c be 
withdrwan in the interest of public order 
and peace. But on that account it will not 
be correct to say that permission to with- 
draw can be granted by tke Court only when 
offences as enumerated a>0ve are invelved. 
Section 321 is in very wide terms ani in 
view of the decisions cited above it will not 
be possible to confine the grounds onl” to 
offences which may be termed as poītical 
offences or offences involving emotive issues. 
To interpret the section in the way as jesir- 
ed by the counsel for the appellant will 
amount to rewriting Section 321 of the Code. 
The only guiding factor which should weigh 
with the Public Prosecutor while movinz the 
application for withdrawal and the Court 
according its permission for withdraw<l is 
to see whether the interest of public justice 
is advanced and the application for with- 
drawal is not moved ‘with oblique motive 
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unconnected with the vindication ot cause 
of public justice. 

85. If once it is accepted that the appli- 
cation for withdrawal from the prosecution 
can be made on various grounds and it is 
not confined to political offences, the con- 
tention raised on behalf of the appellant 
that grounds Nos. (b), (c), (d) mentioned in| 
the application for withdrawal are irrelevant 
The 
Indian Penal Code or the Code of Criminal 
Procedure does not make any such distinc- 
tion between political offences and offences 
other than political ones. Even if it is ac- 
cepted that political offences are not un- 
known to jurisprudence and other Acts do 
contemplate political offences, the fact re- 
mains that S. 321, Cr. P. C. is not confined 
only to political offences or social offences, 
but it applies to all kinds of offences and 
the application for withdrawal can be made 
by the Public Prosecutor on various grounds. 
The only safeguard that should be kept in: 
mind by the Public Prosecutor is that it 
should not be for an improper or oblique 
or ulterior consideration, and the guiding 
consideration should be that of vindication 
of public justice, l 
_ 86. In the application for withdrawal 
from prosecution the Public Prosecutor has 
given four reasons and he has applied his 
own mind to the facts and circumstances of 
the case. In para 3 of his application he 
has clearly stated that he has gone through 
the case diary and the relevant materials 
connected with the case and has come to the 
conclusion that in the circumstances prevail- 
ing at the time of institution of the case and 
the investigation thereof it appears that the 
case was instituted on the grounds of poli- 
tical vendetta and only to defame the fair 
image of Dr. J. N. Mishra, who was then 
the leader of the opposition and one of the 
acknowledged leaders of the Congress Party 
in the country. . 

87. The Court while according the con- 
sent to the withdrawal has only to see that 
the Public Prosecutor has acted properly and 
has not been actuated by oblique or extra- 
neous considerations. It is ‘not the function 
of the Court to make a fresh appraisal of 
the evidence and come to its own conclusion 
on the question whether there is a triable 
issue to be investigated by the Court. 

88. First I take up ground No. (b) in 
para 2 of the application for withdrawal, 
that is, the implication of respondent No. 2, 
as a result of personal and political vendetta. 
In the opinion of the Public Prosecutor, the 





prosecution was motivated by personal and 
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political vendetta. Whe aforesaid criminal 
case was instituted during. the period of 
Janata Party Government by an order dated 
31st of Jan., 1978 passed by Shri Karpoori 
Thakur, the then Obst Minister, who was 
the party leader of the appellant Sheonandan 
Paswan, who was-also the State Minister of 
the Janata Party Government, 


89. From the materials placed on the 
record it is evident that respondent No. 2 
is one of the prominent leaders of the party 
politically opposed: to the Janata Party which 
was the party in power led by Shri Karpoori 
Thakur at the relevant time of the institu- 
tion of the prosecution. Respondent No. 2 
had been a bitter critic of the principles and 
policies of Shri Karpoori Thakur. In 1977 
when respondent No. 2 was heading the 
Government a warrant of arrest was issued 
against Shri Karpoori Thakur for his arrest 
and detention. The appellant, formerly a 
Deputy Magistrate, was posted. as Assistant 
Secretary in the Chief Minister’s Secretariat 
of respondent No. 2. He was removed from 
the Secretariat to some other department by 
respondent No. 2. The appellant joined the 
Lok Dal and fought election on Lok Dal 
ticket after resigining his job. When he 
became a State Minister in the Ministry of 
Shri Karpoori Thakur, he came to occupy 
a big official bungalow at Bailly Road, Patna. 
In 1980 when the party to which respondent 
No. 2 belongs came to power, respondent 
No. 2 became the:Chief Minister. The ap- 
pellant ceased to be a State Minister and 
was asked to hand over possession of the 
official residence. Since the appellant refus- 
ed to vacate the State Government ultimate- 
ly resorted to extreme legal 
possessing him. This made the appellant 
feel aggrieved. He vindicated his right by 
filing a writ petition in the High Court which 
was eventually decided in his favour, The 
fact, however, remains that there was no 
love Jost between the appellant and respau- 
dent No. 2. 


90. When Shri Karpoori Thakur became 
the Chief Minister in the Janata . Party 
regime, -the quickness with which the files 
moved when a decision was taken to proses 
cute respondent No. 2 is very significant. 
From the affidavit of Shri Bidhu Shekhar 
Banerjee, Deputy Superintendent of Police, 
Cabinet Vigilance Department, it is apparent 
that within the course of a few days the in- 
quiries were completed, advice obtained and 
orders passed for instituting the case. On 
9th of Jan., 1978 all the criminal cases ins 
vestigated by Dy. S. Ps., CI, Bihar, relating 
to Paina Urban Co-operative Bank, -includ- 
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-Karpoori Thakur. 
Chief Secretary sent the file to the Chief © 


step for dis-+- 
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ing P. S. Case No. 97_(5} 77 were transfer- 
red to Vigilance Department by order of 
Shri Karpoori Thakur, the then Chief Minis- 
ter and placed under the Inspector, Shri 
Raghubir Singh. On 22nd Ĵan., 1978 M. A. 
Haidari and A. K. Sinha, accused of Kadam 
Kuan P. S. Case No. 97 (5) 77 were re 
arrested by Shri Raghubir Singh, Inspectog 
and the second confession of Sbri M. A. 
Haidari was secured in which for the first 
time he brought allegations against Dr. 
Mishra. The confession of Shri A. K. Sinha 
was secured on 26th of Jan, 1978. On 
28th of Jan., 1978 Shri D. P. Ojha, S. P. 


Vigilance submitted his inquiry report re . 


commending institution of criminal cases 
aganst Dr. Mishra and others. On 29th. of 
Jan., 1978 Shri S. B. Sahay, DIG, Vigilance 
also recommended the institution of a crimis 
nal case. On 30th of Jan., 1978, I. G. Vigi- 
the prosecution. 
On the same day the file was referred to 
Advocate General Shri K. D. Chatterjee 
appointed as Advocate General by Shri 
On 31st of Jan., 1978 the 


Minister of Bihar. On the same day the 
Chief Minister, Bihar approved it and hand- 
ed over the file direct to Shri S. B. Sahay, 
DIG. On Ist of Feb., 1978 the file was en- 
dorsed by S. P. Vigilance, Shri D. P. Ojha 
to Addi. S. P., R. P. Singh for instituting 
the case. On Ist of Feb., 1978 a Vigilance 
criminal case was instituted in Police Station 
at 0600 brs. At 8.50 hrs. the case was dis- 


` cussed by I. G. with DIG Shri S. B. Sahay 


and Shri D..P. Ojha and decision was taken 
to search houses of Dr. Mishra at Patna, 
Balua Bazar, and his relations. On the same 
day request to issue search warrants was 
made and search warrants were issued. On 
the same day Inspectors M/s. Sharda Nanda 
and Ramdehia 
Sharma were got transferred from CID to 
Vigilance, 

91. The speed with which the file of the 
criminal case moved from one place to ans 
other and orders obtained itself indicates 
that it was not to vindicate the cause of pub» 
lic justice but it was only to feed their grudge 
that such a keen interest was exhibited by 
the Chief Minister and the appellant also 
actuated by his personal and political ven- 
detta sought to oppose the application for 
withdrawal. In these circumstances it is 
doubtful whether the appellant was truly re 
presenting the public interest, 

92. To say that unless the crime allegedly 
committed are per se political ‘offences og 
are motivated by political ambition of con- 
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‘sideration or are committed during mass 
agitation, communal frenzies, regional dis- 
putes, no question of serving a broader 
cause of public justice, public order or peace 
can arise is to put limitation on the b-oad 
terms of S. 321 of the Code. 


93. The Public Prosecutor was of the 


view that as a result of election there was 4. 


change in the situation inesmuch as ressons 
dent No. 2’s party received the peoples’ 
mandate and voted to powzr and respondent 
No. 2 had become the Chief Minister o= the 
State and that the prosecution against the 
head of the State would have adverse effect 
on public interest, including public cider 
and peace and, therefore, he thought it in» 
expedient for reasons of State and public 
policy to proceed with the caso. It is the 
Public Prosecutor who has been given the 
exclusive power to apply for withdrawal and 
if he in his discretion thinks that it would 
be inexpedient to proceed with the case the 
Court cannot reconsider the, matter afresh 
and come to its own conclusion different 
from the one taken by the public prosec.ttop 
unless the Court comes to a conclusion that 
the public prosecutor has done so with an 
improper or oblique motive. 

94. In my opinion the decision of the 
public prosecutor te withdraw from the zase 
on the grounds given by him in his app‘ica- 


tion for withdrawal cannot be said to be. 


actuated by improper or oblique motive. He 
bona fide thought that in the changed cir- 
cumstances of the case it would be in- 
expedient te proceed with the case and it 
would be sheer wastage of public money and 
time to drag on with the case if the chances 
fer conviction are few and far between. In 
the . circumstances instead of serving the 
public cause of justice it will be to the de- 
triment of public interest. 


95. The statutory responsibility for de- 
ciding withdrawal squarely rests upon the 
public prosecutor, It is non-negotiable and 
cannot be bartered away. The Court's duty 
in dealing with the application under S. 321 
is not to reappreciate the grounds which led 
the public prosecutor to request withdrewal 
from the prosecution but to consider whe- 
ther the public prosecutor applied his mind 
as a free agent wninfluenced by irrelerant 
and extraneous or oblique considerations as 
the Court has a special duty in this recard 
inasmuch as it is the ultimate repository of 
legislative confidence in granting or with- 
holding its consent to withdrawal from pro- 
secution. The Court’s duly -is to see in 

furtherance of justice that the permission is 
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not sought on grounds extraneous to the 
interest of justice. 

. 96. ‘The Public Prosecutor applied his 
mind-and on perusal of case diary and other 
materials he was satisfied in the interest of 
public justice to withdraw from the case. 


97. The Court also passed a speaking 
order while according its consent te the 
withdrawal. he relevant pcrtion of its 
order is in the following terms: 


“Having considered the legal position ex- 
plained by the Supreme Court and the sub- 
missions made by the learned Special Public 
Prosecutor in-charge of this case, and having 
perused the relevant records of the case I am 
Satisfied that it is a fit case in which the 
prayer of the learned Special Public Prosecu- 
tor to withdraw should be allowed and it is 
therefore allowed.” 


Normally the observation made by the Court 
that it has perused the relevant records of 
the case should be presumed to be correct 
unless a very strong case is made out for 
holding that it did not do so and the vaunted 
remark made by the Court that it has done 
sc is incorrect. In a similar situation this 
Court in C.- Mohapatra’s case (AIR 1977 SC 
903) (supra) observed : “4 

“14s eee oe according to the prosecution, the 
evidence collected during investigation was 
not sufficient to sustain the charge against 
the respondent and the learned Magistrate 
was satisfied in regard te the truth of this 
averment made by the Court Sub-Inspector. 
It is difficult for us to understand how the 
High Court could possibly observe im its 
order that the Magistrate had not perused 
the case diary when in terms the learned 
Magistrate has stated in his order that he 
had read the case diary and it was after read- 
ing it that he was of the opinion that the 
averment of the prosecution that the evidence 
was not sufficient was not ill-founded.” 

98. An attempt has been made on behalf 
of the appellant to show that the case diary 
was not with the Court and that it was lying 
Plsewhere and, therefore, he could not have 
perused the case diary and his observation 
is not quite correct. This contention cannot 
be accepted at its face value in view of the 
Dbservations made by the Court. 

99. Now I take up ground No. (a) of the 
application for withdrawal from the case. 
This ground relates to lack of prospect of a 
successful prosecution in the light of evi- 
dence. The counsel for the appellant has 
contended that in the instant case on the 
Jocumentary evidence itself, which is not in 
dispute, an offence under Section 466 of the 
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Indian Penal Code and Section 5 (1) (d) of 
the Prevention of Corruption Act is prima 
facie made out and the Public Prosecutor 
was not justified in moving the application 
for withdrawal on this ground. He referred 
to the ante-dating of an order. Dr. J. N. 
Mishra. respondent No. 2, after becoming 
the Chief Minister passed an order in his 


handwriting on 16th May, 1975 in Hindi, the- 


English rendering -whereof is given below: 


“Much time has passed. On perusal of 
the file it appears ‘that there is no allegation 
of defalcation against the Chairman and the 
Members of the Board of the Bank. Stern 
action should be taken for realisation of the 
loans from the loanees and if there are diffi- 
culties in realisation from the loanees sur- 
charge proceedings should be initiated against 
the Board of Directors. Normal conditions 
be restored in the Bank after calling the 
Annual General Meeting and holding elec- 
tions. 

Sd/- Jagan Nath Mishra 

16-5-1975.” 

It appears that this order was replaced by 

another order in Hindi, the English render- 
ing of which is: 

“Please issue orders for restoring the 
normal conditions in the Bank after holding 
Annual General Meeting. 

Sdj- Jagan Nath Mishra 

14-5-1975.” 

by pasting this order over the order dated 
16th May, 1975 and by ante-dating the latter 
order as 14th of May, 1975 and this clearly 
in the opinion of the learned counsel brings 
out an offence of criminal misconduct under 
Section 5 (1) (d) of the Prevention of 
Corruption Act and of forgery under Sec- 
tion 466, I. P. C. A lot of argument was ad- 
vanced that the pasting of an order over the 
order dated 16th May, 1975 by a latter order 
itself creates a suSpicion. This was rather 
an unusual method adopted by Dr. J. N. 
Mishra to erase the previous order and to 
replace it by another order of the same date 
by ante-dating it as 14th May, 1975 by past- 
ing it over the earlier order. The method 
of replacing one order by another by pasting 
over the earlier one appears to be a well- 
recognised practice in the Secretariat of 


Bihar Government and Solicitor General . 


Shri K. Prasaran showed various similar 
orders which had been replaced by another 
order by pasting over the earlier one. So, 
that part of the argument loses all its force 
on examination of various similar orders by 
adopting the same method. The question, 
however, is whether this ante-dating of the 
latter order as 14th May, 1975 by pasting it 
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over the earlier order would amount to cris 
minal misconduct within the meaning of Secs 
tion 5 (1) (d) of the Prevention of Corrup- ` 
tion Act and forgery within the meaning of 
Section 466 of the Indian Penal Code. In- 
sofar as. it is material for the purposes of 
this case, Section 5 (1) (d) of the Prevention 
of Corruption Act reads: 

“5.(1) A public servant is said to commit 
the offence of criminal misconduct— 

ta) to (©) cee as ae ane 

(d) if he, by corrupt or illegal means op 

by otherwise abusing his position as public 
servant, obtains for himself or for any other 
person any valuable thing or pecuniary ad« 
vantage.” 
The contention on behalf of the appellant is 
that by changing the order dated }6th May, 
1975, respondent No. 2 obtained for Nawal 
Kishore Sinha, respondent No. 3, a pecuniary 
advantage, inasmuch as by ante-dating the 
second order respondent No. 2 had absolved 
Nawal. Kishore Sinha from the surcharge 
proceedings. The factum of change has not 
been disputed by respondent No. 2 and, there- 
fore, prima facie an offence under S. 5 (1) (d) 
is made out and no other evidence be look- 
ed into. In the circumstances the Publio 
Prosecutor was not justitied in coming to the 
conclusion that there was no prospect of 
conviction of respondent No. 2. 

100. I am afraid this contention cannot 
be accepted for obvious reasons. The earlier 
order dated J6th May, 1975 no doubt con- 
templated four things: 

(1) that there is no allegation of defalca- 
tion against the Chairman and Members of 
the Board of the Bank; 

(2) stern action should be taken for re 
alisation of the loans from the Joanees; 

(3) if there are difficulties in the realisa- 
tion from the loanees surcharge proceedings 
should be initiated against the Board of 
Directors, and l 

(4) normal conditions be restored in the 
Bank after calling the annual general meets 
ing and holding elections. 


By the second order, which is said to have 
been ante-dated, only the fourth part of the 
order has been maintained. There seems to 
be no earthly reason for ante-dating the latter 
order by putting the date as 14th of May, 
1975. It was always open to the Minister 
to have changed his order and pass another 
order. The same purpose could have been 
served by respondent No. 2, if he really 
wanted to absolve respondent No. 3 from 
the liability by passing the order on the 16th 
of May, 1975 by replacing the earlier order 
by the subsequent order. Rather that pure . 
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pose of respnodent No. 2, if at all, could 
have been served better by keeping the date 
of the second order as 16th May or any sıb- 
sequent date. Secondly, the second arte- 
dated order dated 14th May, 1975 could 10t 
stand in the way of initiating surcharge pro- 
ceedings against respondent No. 3 and oter 
members of the Board of <he Bank. Tate 
14th May, 1975, for all we know, may have 
been on account of some accidental siip. The 
other reason as suggested sy the Solictor 
General is that surcharge proceedings could 
be initiated only by the Co-operative Depart- 
ment under Section 40 of the Bihar znd 
Orissa Co-operative Societies Act, 1935, It 
reads : 


“40, Where as a result of an audit uteler 
Section 33 or an enquiry under Section 35, 
or an inspection under Section 34, 36 or 37, 
or the winding up of a Society it appears to 
the Registrar that any person who has taxen 
part in the organisation or management of 
the society or any past or present officer of 
the society has been guilty of the fact or 
omission mentioned in Clauses (a), (b}, (c) 
or (d) the Registrar may enquire into the 
conduct of such persons or officers and ater 
giving such officer or person an opportunity 
of being heard, make an order for surcharge.” 
Therefore, in view of the aforesaid previ- 
sions of Section 40 of che Co-opera-ive 
Societies Act, taking steps for a surcharge is 
not within the jurisdiction of the State 3x- 
ecutive. This may have been another 


reason for dropping the prcceedings for sur- . 


charge, if at all, against the officers of the 
bank. There is yet another reason. The se- 
cond ante-dated order does not say a vord 
about dropping the surcharge proceedings 
ordered by respondent No. 2 in the easier 
order and, therefore, it is difficult to say “hat 
respondent No. 2 had actually dropped the 
surcharge proceedings against responcent 
No. 3 and other officers of the Co-operazive 
Bank. Indeed, surcharge proceedings aad 
been initiated. Surcharge files regarding :ur- 
charge case No. 3 of 1975 proves that sur- 
charge proceedings were proposed initally 
by the Deputy Registrar on 30th of Aoril, 
1975 and were in fact taken on ist June, 
1975 and the show cause notice was issued 
on ist July, 1975 and surcharge order was 
made against Shri Nawal Kishore Sinha and 
others on 3ist December, 1975. This shows 
clearly that no benefit or advantage was 
given to Nawal Kishore Sinha or others- by 
the order of 14th May, 1975. From the 
affidavit of Jiwanand Jha, respondent No. 4 it 
appears that an amount of Rs. 33,96.02-<.90 
was given as loans to 180 persons, Out of 
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the total amount given by way cf icans ap 
amount of Rs. 25,64,682.23 has already been 
realised from 106 persons. Tue unrealised 
mount is only Rs. 831,337.67 for which 
cecrees have been passed against 64 persons 
end as against the remaining 10 persons pro- 
ceedings for realisation are going on. 


101. About the offence of forgery under 
Section 466 of the Indian Penal Code alsc I 
have my grave doubts. Forgery has been 
defined under Section 463 as “making any 
false document”. Making of false document 
is defined in Section 464. According to the 
counsel for the appellant the present cass 
falls within the scope of “who dishonestly 
er fraudulently makes a document or part 
of a document ... .. at a time at which he 
tnows that it was not made, signed, sealed 
er executed.” The word “dishonestly” has 
been defined in Section 24 of the Indian 
Penal Code as “whoever does anything with 
the intention of causing wrongful gain to 
ane person:or wrongful loss to another per- 
gon is said to do that thing “dishonestly”. 
“Fraudulently” has been defined in S. 25 as 
“a person is said to do a thing fraudulently 
F he does that thing with intent to defraud 
but not otherwise.” The precise contention 
raised on behalf of the appellant is that re- 
epondent No. 2 changed the order which has 
been earlier passed with the intention of 
causing wrongful loss to the Bank by reason 
of the fact that by the order passed sur- 
charge proceeding was countermanded. 

102. On the materials on record I am not 
catisfied that a prima facie case under Sec- 
tion 5 (1) (d) of the Prevention of Corrup- 
tion Act and of forgery under Section 466, 
-ndian Panal Code are made out. 


103. The facts have many faces. If the 
view of the Public Prosecutor is one, which 
could in the circumstances be taken by any 
reasonable man, the Court cannot substitute 
its own opinion for that of the Public Pro- 
zecutor. If the Public Prosecutor has ap- 
plied his mind on the relevant materials and 
his opinion is not perverse, and which a 
reasonable man could have arrived at, a 
roving inquiry into the evidence and mate- 
rials on the record for the purpose of find- 
mg out whether his conclusions were right| 
Or wrong would be incompetent. That weuld| 
sirtually convert this Court into an Appellate 
Court sitting on judgment. 





104. The contention raised by the counsel 
for appellant that the Public Prosecutor, 
shri Lallan Prasad Sinha was not competent 
so apply for withdrawal has not been accept. 
ed by my brothers Tulzapurkar and Baharul 
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Islam, JJ. and I respectfully agree with 
them. : 

105. If the Public Prosecutor thought that 
the continuance of the prosecution in the 
= circumstances would only end in an exercise 

in futility, he was fully justified in moving 

the application for withdrawal. The only 
question is whether he has applied his mind 
and he was not actnated by any extraneous 
consideration or improper motive. It was 
sought to be argued on behalf of the ap- 
pellant that the Public Prosecutor has acted 
at the behest of the Government and he did 
{not apply his own mind. ‘Reference was 
jmade to the letter sent by the Government 
to the Public Prosecutor. The letter did 
indicate that the Government wants him not 
to proceed with the case but the letter gave 
full freedom to the Public Prosecutor to 
apply his own mind and to come to his own 
conclusion. tn view of the various auth- 
orities of this Court, consultation with the 
Government or high officer is not improper. 
But the Public Prosecutor has to apply his 
own mind to the facts and circumstances of 
the case before coming to the conclusion to 
withdraw from the prosecution, From the 
materials on the record I am satisfied that 
the Public Prosecutor has applied his ‘own 
mind and same to his own conclusions. 


106. The last but not the least in import- 
ance was the point raised on behalf of the 
appellant that the sanction for prosecution 
had already been given by the then Chief 
Minister, Abdul Gafoor and the complaint 
was going to be filed but it was postponed 
on account of respondent No. 2 who by that 
time overtook as the Chief Minister of Bihar. 
The argument ig that firstlly he tried to delay 
the filing of the complaint; and secondly 
that he ordered for not prosecuting the off- 
cers of the bank including’ respondent No. 2, 
Sbri Jagan Nath Mishra. 


107. It appears from the Holes on dates 
given on behalf of' the respondent that the 
Gle went to the Chief Minister, respondent 
- No. 2, because of an earlier noting dated 1st 
of January, 1975 by: Shri Omesh Prasad 
Verma that the Chief Minister may also like 
to see. A further noting dated 31st of Jan., 
1975 by Sbri R. K. Shrivastava in the 
Ministry of Cooperation y was to the follow- 
ing effect: 


“(Chief Minister and Minister of Law have 


desired to see the file before complaints are 
actually lodged. As per their directions, the 
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file has been recalled from the Additional 
Public Prosecutor. In the circumstances 
narrated above Minister of Law and Chief 
Minister would like to accord their approval 
to the filing of the complaint.” 


A subsequent note of Shri R. K. Shrivastava 
dated 27th of January, 1975 is in the follow- 
ing terms: 


“The Chief Minister has desired that if the 

said complaint has not been filed should 
await till he is able to see the file. Another 
buff sheet has been received from the Minis- 
ter of Agriculture also. The file may kindly 
be recalled and filing of complaints may - 
await til further clearance of the C. M.” 
It appears that the previous Chief Ministep 
was replaced by that time by Dr. J. N. 
Mishra. It is in these circumstances that 
the file was sent to respondent No. 2 in his 
capacity as Chief Minister in pursuance of 
the earlier desire of the then Chief Minister, 
Shri Abdul Gafoor, and passed the followng 
order : 


“In order to recover the money from seme 
of the loanees of the Patna Urban Co-opera~ 
tive Bank criminal cases were instituted 
against them. Action should be taken im- 
mediately for the withdrawal of the caseg 
against those loanees who have cleared the 
loan in full and proper instalments for pay- 
ment of loans should be fixed against those 
who want to repay the loan but due to 
financial incapacity are unable to make pay- 
ment at a time and thereafter necessary 
further action should be taken.” 


In this state of affairs it cannot be said that 
respondent No. 2 was out to obstruct the cri- 
minal proceedings. 


108. The fact that the prosecution, if 
ordered, will start after a gap of about eight 
years cannot be lost sight of. In the view 
taken by me in the earlier part of the judg- 
ment that no prima facie case‘in my opinion 
has been made out under Section 466 of the 
Indian Penal Code and Section 5 (1) (d) o 
the Prevention of Corruption Act and the 
fact that the High Court in revision agreed 
with the view of the. Special Judge giving 
consent to the withdrawal from the prosecu- 
tion on the application of the Public Pro- 
secutor under Section 321, Cr. P. C., this 











All that this Court has to see is that the 
Public Prosecutor was not actuated by ex-| 
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traneous or improper consideration while 
moving the application for withdrawal from 
the prosecution. Even if it is possible to 
have another view differeat from the one 
taken by the Public Prosecutor while meving 
the application for withdrawal from prosecu- 
tion this Court should be reluctant to jnter- 
fere with the order unless it comes tc the 


conclusion that the Public Prosecutor has 


not applied his mind to the facts and cir- 


‘jJeumstances of the case, ani has simply acted 


at the behest of the Government or has been 
actuated by extraneous and improper con- 
siderations. On the facts and circumstances 
of the case it is not possible for me to hold 
that the Public Prosecutor was actuated by 
oblique or improper motive. 


109. In view of my finding that the cri- 
minal case against respondent No. 2 and 
others was instituted on azcount of personal 
or political vendetta at the instance of some 
disgruntled political leaders, that no prima 
facie case of forgery or misconduct is made 
out on the materials on the record, thai the 
Court’s jurisdiction in dealing with the ap- 
plication under Section 321 of the Coċe is 
only to see whether .the Public: Prosecutor 
had applied for withdrawal in the interest of 
public justice, or he has done so actuated by 
improper or oblique motive, that a substan- 
tial amount of Ioan has already been rea- 
lised, that the continuance of the crinsinal 
case in the circumstances of this case will be 


only an -exercise in futility at the cost of. 


public money and time, that the trial Court 


as well as the High Court were satisfied with 


the grounds for withdrawal taken by the 
Public Prosecutor, the view’ taken by the 
trial Court as well as the High Court in my 
opinion does not suffer from any infir-nity 
and is a just and proper one, 


110. For the © reasons given above the 


appeal must fail and it is accordingly dis- 


missed. 
ORDER 


111. Having regard to the majority jadg- ` 


ment the appeal is dismissed. 


- Appeal dismissed. 
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AIR 1983 SUPREME COURT 239 
P. N. BHAGWATI, O. CHINNAPPA 
REDDY, E. S. VENKATARAMIAH, 
BAHARUL ISLAM AND A. N. SEN, IJt 
Transferred Cases Nos. 1, 2 and 21 of 
1980* with Spl. Leave Petn. (Civil) No. 2020 
of 1980,#* Dj/-. 10-12-1982. i 
Sanjeey Coke Manufacturing Company, 
Petitioner v. M/s. Bharat Coking Coal Ltd. 
and another, Respondents. 
with 
Mhs. Bharat Coking Ltd. and another, Peti- 
tioners v. Sanjeey Coke Manufacturing Com- 
pany, Respondent.. : 
(A) Coking Coal Mines (Nationalisation) 
Act (36 of 1972), Sections 3 (j), 3 (b), 4 (1) — 


_ “Mine” as defined in Section 3 (i) does in- 


clude “coke oven plant”, 
Overruled. 

“Mine” as defined.in Section 3 (j) does in- 
clude “coke oven plant”. If the definition of 
‘coke oven plant’ in Section 3. (b) is read 
alongside Clauses (vi) and (x) of Section: 3 (j) 
which defines “mine”, it becomes plain that 
‘coke oven plant’ belonging to or in a mine 
is treated as comprised in ‘mine’ as defined. 
Therefore, all coke oven plants belong to or 
in the mines mentioned in the First Sche- 
dule, by the very force of the definition of 
‘mine’, go with the mines and the right, title 
and interest thereto vest in the Central Gov- 
ernment under Section 4 (1) of the Act. AIR 
1980 SC 1682, Overruled. (Paras 4, 5) 
' The. object of the Coking Coal Mines 
(Nationalisation) Act was to nationalise all 
coking coal mines and coke oven plants 
situated in or about'the mines whether op 
not they belonged to the owners of the mines, 
Those which belonged to the owners of the 
mines went with the mines but those which 
did not belong to the owners of the mines, 
obviously, did not so go with the mines and 
separate provision had to be made for their 
nationalisation, and payment of compensa- 
tion ete. What was the reason for the sepa- 
rate definition of ‘coke oven plant? and the 
separate provision fop the nationalisation of 
certain coke oven plants. The reason was 


AIR 1980 SC 1682, 


‘Not. any dichotomy between the word ‘mine’ 


- The judgments are printed in the 
order in which they are given in 
‘the certified copy.—Ed. 


reas 
* Transferred from the Calcutta High Court 
Matter-No. 307 of 1979. 
** F., M. A. F. No, 3124 of 1979, DI- 27-11- 
1979 (Cal). 
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on the one hand and the words ‘coke oven 
plant’ on the other, (Para 5) 


There was no separate legislation provid- 
ing for the take-over of all coke oven plants 
but as a part of the legislation to take over 
coking coal mines, such coke oven plants as 
were in or about the mines were also 
nationalised. Coke oven plants away from 
the mines were not touched either by the 
Coking Coal (Emergency Provisions Act) op 
the Coking Coal Mines (Nationalisation) Act. 

(Para 5) 

(B) Constitution of India, Arts. 32, 226 —- 
Nature and scope of proceedings under — 
Constitutional issues — Courts not authorised 
to make disembodied pronouncements. 


Courts are not authorised to make dis- 
embodied pronouncements on serious and 
cloudy issues of constitutional policy without 
battle lines being properly drawn. Judicial 
pronouncements cannot be immaculate legal 
conceptions. [It is but right that no ims 
portant point of law should be decided with- 
out a proper lis between parties properly 
ranged on either side and a crossing of the 
swords. It is inexpedient for the Supreme 
Court to delve into problems which do not 
arise and express opinion thereon. 

: (Para 11) 

(C) Constitution of India, Art. 31-C (as 
amended by Constitution Forty-second Am- 
endment Act, 1976) and Art. 39 — Arfi- 
cle 31-C with its extended protection is con- 
stitutionally valid — Observations to the con- 
trary in AIR 1980 SC 1789 held obiter. 


In Kesavananda Bharati’s case (AIR 1973 
SC 1461), the Court expressly ruled that Arti- 
cle 31-C as inserted by Constitution (Twenty- 
fifth Amendment) Act, 1971 was constitu- 
tionally valid. No doubt, the protection of 
Article 31-C was at that time confined to 
laws giving efect to the policy of the Cis. (b) 
and (c) of Article 39. By the Constitution 
Forty-second Amendment Act, the protection 
was extended to all laws giving effect to all 
or any of the principles laid down in Part IV. 
The dialectics, the logic and-the rationale in- 
volved in upholding the validity of Art. 31-C 
` when it confined its protection to laws enact« 


ed to further Article 39 (b) or Article 39 (c) . 


should, uncompromisingly lead to the same 
resolute conclusion that Article 31-C with 
its extended protection is also constitutionally 
valid. Observations to the contrary in AIR 
1980 SC 1789 held obiter. (Paras 13, 14) 

(D) Constitution of India, Art. 31-C (as 
amended by Constitution Forty-second Am- 
endment Act, 1976) and Article 
of — Law seeking protection under Arti- 


Sanjeev Coke Mfg. Co. v. M/s. Bharat Coking Coal Ltd. 
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cle 31-C — Fulfilment of requirement of 
Article 14 — Not a condition precedent, 


It cannot be contended that any law seek- 
ing the protection of Article 31-C must not 
be a law founded on discrimination. To 
make it a condition precedent that a law 
seeking the haven of Article 31-C must be 


` non-discriminatory or based on reasonable 


classification is to make Article 31-C mean- 
ingless. If Article 14 is not offended, no 
one need give any immunity from an attack 
based on Article 14. Observations of Bhag- 
wati, J. in AIR 1980 SC 1789, Foll. 

(Para 16) 

The broad egalitarian. principle of social 
and economic justice for all was implicit in 
every Directive Principle and, therefore, a 
law designed to promote a Directive Prin- 
ciple, even if it came into conflict with the 
formalistic and doctrinaire view of equality 
before the law, would most certainly advance 
the broader egalitarian principle and the de- 
sirable constitutional goal of social and eco- 
nomic justice for all. If the law was aimed 
at the broader egalitarianism of the Direc- 
tive Principles, Article 31-C protected the 
law. from needless, unending and rancorous 
debate on the question whether the law con- 
travened Article 14’s concept of equality 
before the law. The law seeking the im- 
munity afforded by Art. 31-C must be a law 
directing the policy of the State towards 
securing a Directive Principle. The object of 
the law must be to give effect to the Direc- 
tive Principle and the connection with the 
Directive Principle must not be ‘some remote 
or tenuous connection’. (Para 16) 

Where Art. 31-C cames in Art. 14 goes out. 
There is no scope for bringing in Art. 14 
by a side wind as it were, that is, by equating 
the rule of equality before the law of Arti- 
cle 14 with the broad egalitarinism of Arti- 
cle 39 (b) or by treating the principle of 
Article 14 as included in the principle of 
Article 39 (b). To insist on nexus between 
the law for which protection is claimed and 
the principle of Article 39 (b) is not to insist 
on fulfilment of the requirement of Art, 14. 
They are different concepts and in certain 
circumstances, may even run counter to each 
other. That is why the need for the im- 
munity afforded by Article 31-C. 

(Para 17) 

Œ) Interpretation of Statutes — Adjectives 
— Use of — Rule of construction. 

Courts should caution themselves against 
adjectives getting the better of the noun. 
Adjectives are attractive forensic aids but in. 
matters of interpretation they are diverting 
intruders. (Para 16) 
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(F) Constitution of India, Arts. 31-C, 39 
®©), 14 — Coking Coal Mises (N ationalisa- 
tion) Act (36 of 1972), Pre. — Act gives effect 
to State’s policy towards securing principle 
specified in Art. 39 (b) — Under Art, 31-C, 
Act is immune from challenge on ground of 
violation of Article 14. 


The Coking Coal Mines (Nationalisation) 
Act, 1972 is a legislation for giving effect to 
the policy of the State towards securing the 
principle specified in Article 39 (6) of the 
Constitution and is, therefore, immune under 
Article 31-C, from attack on the ground that 
it offends the fundamental right guaranteed 
by Article 14. (Paras 23, 36) 


By the Coking Coal Mires Nationalisation 
Act all coking coal mines known to exist in 
the country were nationalised. At that stage 
of the rationalisation and nationalisation of 
the coal mining industry, it was apparently 
thought necessary and sufficient to nationalise 
such coke oven plants as ware in or belonged 
to the nationalised coking coal mines or as 
were identified as located near the nationa- 
lised coking coal mines, lezving out all other 
coke oven plants. The nationalisation of the 
coking coal mines and the specified coke 
oven plants for meeting the growing require- 
ments of the iron and steel industry and for 
matters connected therewith was towards se- 
curing that ‘the ownership and control of the 
material resources of the zommunity are so 
distributed as best to subserve the common 
good’, (Paras 18, 19) 


The requirements of the Iron and Steel In- 


dustry are recognized as ‘growing require- 
ments’ and it is found necessary to protect, 
conserve and promote the scientific develop- 
ment of resources of coking coal so as to 
meet those growing requirements. The Act 
is contemplating the futuze If the object 


of the Act is to provide for the future it: 


makes no difference, if in the past or in the 
present, the hard coke produced by the 
nationalised coking coal mines is diverted 
elsewhere than the Iron and Steel Industry. 
Whe requirements of the Fron and Steel In- 
dustry which are to be mət by the nationa- 
lised coke oven plants arz its growing re- 


quirements, that is to say, its future require-. 


ments, (Para 22) 


(G) Constitution of India, Art, 39 (b) — 


Expression “material resources of the com- 
munity’ — It means and includes alj re- 
sources, natural and man-made, public and 
private-owned. l 

The expression “material resources of th 
community” as used in Article 39 (b) is not 
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confined to natural resources; it is not con- 
fined to resources owned by the public; it 
means and includes all resources, natural and 
man-made, public and private-owned, AIR 
1973 SC 215, Foll. (Para 20) 


The expression “material resources of the 
community” means all things which are cap- 
able of producirig wealth for the community. 
There is no warrant for interpreting the ex- 
pression in so narrow a fashion so as to 
confine it to public-owned material resources 
and exclude private-owned material resources. 
The expression involves no dichotomy. The 
words must be understood in the context of 
the Constitutional goal of establishing a 
sovereign, socialist, secular, democratic re- 
public. (Para 19) 


When Article 39 (b) refers to material re- 
sources of the community it does not refer 
only to resources owned by the community 
as a whole but it refers also to resources 
owned by individual members of the com- 
munity. Resources of the community do not 
mean public resources only but include pri- 
vate resources as well. The distribution 
envisaged by Article 39 (b) necessarily takes 
within its stride the transformation of wealth 
from private-ownership into public owner- 
ship and is not confined to that which is 
already public-owned. (Para 20) 


(H) Constitution of India, Article 226 — 
Nature and scope of proceeding under — 
Scheme of nationalisation — Its extent and 
range are essentially matters of State policy 
~- Subjects inappropriate for. judicial review. 

The distribution between public, private 
and joint -sectors and the extent and range 
of any scheme of nationalisation are essen- 
tially matters of State policy which are in- 
herently ‘inappropriate subjects for judicial 
review. Scales of justice are just not de- 
signed to weigh competing social and eco- 
nomic factors. In such matters legislative 
wisdom must prevail and judicial review 
must abstain. (Para 21) 


(i) Constitution of India, Article 14 — 
Coking Coal Mines (Nationalisation) Act 
(36 of 1972), Pre. — Act is not violative of 
Article 14 of Constitution. 

The Coking Coal Mines (Nationalisation) 
Act (36 of 1972) is not violative of Art. 14 
of Constitution. It cannot be said that there 
has been any such discrimination as infringe 
the right guaranteed by Article 14 of the 
Constitution, _ (Paras 26, 34, 36) 


The process of nationalisation of the coal 
industry is, of course, not complete ye% 
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Nationalisation of any industry or means of 
production may not be and need not. be 
effected ail at once. It may be achieved in 
stages. If in the process of nationalisation, 
some units are left out in the earlier stages, 
either because it is so planned or because of 
some mistake, it cannot be said that there 
has been a violation of Article 14. Nor can 
any inference of discrimination be drawn 
from the circumstances that subsequently 
eighty seven new coke oven plants have been 
allowed te come up. Obviously, there is de- 
mand for hard coke from industries other 
than the iron and steel industry and, 
naturally, the State does not want to stifle 
those industries by’ making it difficult for 
them to obtain their requirements, especially 
since the production of the Nationalised 
Coke oven plants has first to meet require- 
ments of the iron and steel industry. What 
is important to note is that these eighty 
seven new coke oven plants are not situated 
in or about coal mines though they are in 
the coalfield area, as indeed they are bound 
to be. (Para 25) 


(3) Constitution of India, Articles 14, 226 
»— Validity of legislation — Determination — 
Test — Courts are, not concerned with self- 
condemnatory nature of statements made in 
affidavits. 


Courts are not really to concern themselves 
with the hollowness or the self-condemnatory 
nature of the statements made in the affi- 
davits filed by the respondents to justify and 
sustain the legislation. The deponents of the 
affidavits filed into Court may speak for the 
parties on whose behalf they swear to the 
statements. They do not speak for the 
Parliament. Once a statute leayes Parlia- 
ment House, the Court’s is the only authentic 
voice which may echo (interpret) the Parlia- 

ent. This the Court will do with reference 
to the language of the statute and other per- 
missible aids. (Para 26) 


Validity of legislation is not to be judged 
merely by affidavits filed on behalf of the 
State, but by all the relevant circumstances 
which the Court may ultimately find and 
more especially by what may be gathered 
from what the legislature has itself said. 

(Para 26) 


(K) Coking Coal Mines (Nationalisation) 
Act (36 of 1972), Section 3 (b) — Coke oven 
plant — Definition is wide enough to include 
coal far plant (conceded). ' (Para 28) 

(L) Constitution of India, Articles 32, 226 
— Procedure —- Costs — Citizen’s grievance, 
not frivolous — Costs should not be saddled, 


Sanjeev Coke Mfg. Co. v. M/s. Bharat Coking Coal Ltd, 


å- L. R 


Per A, N. Sen, J.: 

When a citizen is deprived of bis property 
by a State action and feels aggrieved by the 
act of the State and approaches the Court 
and if it cannot be said that his grievance 
its absoluely frivolous, the citizen in such a 
case should not be saddled with the costs 
simply because the Court finds that his 
grievance has no valid legal basis. (Para 38) 
Cases Referred: Chronologicat Paras 
AIR 1980 SC 1682 : (1980) 3 SCR 1042 2 
AIR 1980 SC 1739 9, 10, 11, 13, 14, 15, 37 
(1979) 3 SCC 609 : 1979 UJ (SC) 112 


5, 24, 25, 38 

AIR 1978 SC 215 : (1978) 1 SCR 641 
19, 20 
AIR 1973 SC 1461 9, 11, 12, 13 


Mr. S. N. Kacker, Sr. Advocate, M/s. A. Ñ. 
Ganguli.and G. S. Chatterjee, Advocates with 
him (in Transferred Case No. 1 of 1980); 
Mr. M. C. Bhandare, Sr. Advocate, M/s. 
Sukumar Bose, G. S$. Chatterjee and Miss 
Mirdula Ray, Advocates with him (in Trans- 
ferred Case No. 2 of 1980) and G. S., Chat- 
terjee Advocate, for Petitioner; Mr. L. N. 
Sinha, Attorney General, Mr. M. L. Varma 
and Miss A. Subhashini Advocates with him, 
for Respondents. 


O. CHINNAPPA REDDY, J. :— In these 
cases, Sanjeev Coke Manufacturing Co. and 
Sunil Kumar Ray, representing the Bhowra 
Coke Company question the nationalisation 
of the Coke Oven Plants belonging to them. 

2. The history of the legislation concern- 
ing the take-over of the Management and 
the Nationalisation of Coal Mines has been 
set out in some of the earlier judgments of 
this Court (Tara Prasad Singh v. Union of 
India), (1980) 3 SCR 1042 : (AIR 1980 SC 
1682) and it is not necessary for us to recall 
bere that history in any great detail. The 
Coking Coal Mines (Emergency Provisions) 
Act, 1971, the Coking Coal Mines (Nationa- 
lisation) Act, 1972, the Coal Mines (Taking 
Over of Management) Act, 1973, and the 
Coal Mines (Nationalisation) Act, 1973 were 
respectively enacted in that order. 

3. First came the Coking Coal Mines 
(Emergency) Provisions Act, 1971 which pro- 
vided for the taking over of the management 
of coking coal mines and coke oven plants 
pending nationalisation of such mines and 
plants. Section 3 (1) of the Act declared 
that on and from the appointed day, the 
management of all coking coal mines shall 
vest in the Central Government. All coking 
coal mines which were known to exist were 
specified in the First Schedule to the Act and 
Section 3 (2) declared that those were the — 


~~ 
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coking coal mines whose management vested 
in the Central Government under sub-sec (1). 
It was further provided that if any coal mine 
was found, after investigation made by the 
Coal Board, to contain coking coal, a de- 
elaration to the effect shall be made by the 
Board and thereupon the managemen of 
such mine shall vest in the Central Gorern- 
ment and the mine shall be deemed tc be 
included in the First Schedule. The idea 
clearly was not to leave out of the matage- 
ment of the Central Government any ccking 
coal mine. The words ‘mine’, ‘coking coal 
mine’ and ‘coke oven plant’? were separ=tely 
defined in the Act. ‘Mine’ was defined w-dely 
enough that ‘coking coal mine’ would take 
within its expanse ‘coke oven plants’ belng- 
ing to or in a mine. By the very force of 
the definition of ‘mine’, the managemert of 
coke oven plants belonging to or in ccxing 
coal mines also stood vested in the Ceatral 
Government from the appointed day. This 
aspect of the matter will be considered in 
slightly greater detail when we refer tc the 
provisions of the Coking Coal Mines Nationa- 
lisation Act. As one may well expect, ere 
were some coke oven plants which ere 
situated near about coking coal mines but 
which did not belong to the owners of ch 
mines and the management of which did not, 
therefore, automatically vest in the Cemtral 
Government along with the vesting of the 
management of the coking coal mines. It 
was apparently thought necessary and @sir- 
able that the management of such coke «ven 
plants also should be taken over. Twelve 
such coke oven plants were identified and 
specified in the Second Schedule and by Sec- 


. tion 7 of the Act the management of the 


coke oven plants specified in Second She- 
dule were declared to vest in the Cerxtral 
Government, 

4, Next, the Coking Coal Mines (Natiana- 
lisation) Act, 1972 was enacted “to provide 
for the acquisition and transfer of the rzht, 
title and interest of the owners of the cozing 
coal mines specified in the First Schecule, 
and the right, title and interest of the owners 
of such coke oven plants as are in or akout 
the said coking coal mines with a view to 
reorganising and reconstructing such tones 
and plants for the purpose of protecing, 
conserving and promoting scientific devdop- 
ment of the resources of coking coal nesded 
to meet the growing requirements of the -ron 
and steel industry and for matters connected 
therewith or incidental thereto”. By Sec. 4 
of the Act the right, title and interest of the 
owners in relation to the coking coal nines 


‘specified in the First Schedule stands trans- 
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ferred to and vests absolutely in the Central 
Government. The First Schedule mentions 
the names of 214 coking coal mines, with 
their location and with the names and 
addresses of the owners of the mines. ‘Cok- 
ing coal mine’ is defined by S. 3 (c) to mean 
“a coal mine in which there exist one or 
more seams of coking coal, whether exclu- 
sively or in addition to any seam of other 
coal”. ‘Mine’ is, defined by S. 3 (j) to mean 
“any excavation where any operation for 
the purpose of searching for or obtaining 


minerals has been or is being carried on”, 
and to include. among other things, 
“(yi) all lands, buildings, works, adits, 


levels, plants, machinery and equipment, 
vehicles, railways, tramways and sidings be- 
longing to, or in or about, a mine; and 

{x} all lands, buildings and equipment be- 
longing to, or in, a mine where the washing 
of coal or manufacture of coke is carried 
on.” 


We may also notice here the definition of 
‘Coke oven plant’ as in $. 3 (b) which is as 
follows: 

‘coke oven plant’ means the plant and 
equipment with which the manufacture of 
hard coke has been, or is being, carried on, 
and includes— 

(i) to (iv). 

(v) all lands, buildings and equipment be- 
longing to. the coke oven plant where the 
washing of coal is carried on, 

(V1) > cheats aa a Sy eee pacts ti 
Tf the definition of ‘coke oven plant’ in "Seo- 
tion 3 (b) is read along side Cls. (vi) and (x) 
of S. 3 (j) which defines mine, if becomes 
plain that ‘coke oven plant’ belonging to oF 
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in a mine is treated as comprised in ‘mine’: 


as defined. Therefore, all coke oven plants 


belong to or in the mines mentioned in the‘ 


First Schedule, by the very force of the 
definition of ‘mine’, go with the mines 
the right, title and interest thereto vest in the 
Central Government under S. 4 (1) of the 
Act. But the object of the Act was not 
merely to acquire the right, title and interest 
of the owners of the coking coal mines spe- 
tified in the First Schedule including the 
zvoke oven plants in op belonging to sueh 
coking coal mines but also to acquire the 


andi : 


- 


right, title and interest of the owners of ` 


20ke oven plants which were generally, 
or about such coking coal mines, even if 
they did not belong to the owners of such 
nines. Apparently, it was not thought suf. 


sient to acquire the coke oven plants in th: ; 


acquired mines or belonging to tha cwners 
o£ the acquired mines but was thought 
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necessary, also, to acquire the coke oven 
plants which were near about the acquired 
mines. So a separate provision had to be 
made in the Act to acquire such coke oven 
plants as were near about the acquired mines 
but did not belong to the owners of the 
mines. Twelve such coke oven plants, the 
. game twelve coke oven plants which were 
mentioned in the Second Schedule to the 
Coking Coal Mines (Emergency Provisions) 
Act, are again specified in the Second Sche- 
dule to the Coking Coal Mines Nationalisa- 
tion Act too and S. 5 of the Act: provides 
that the right. title and interest of the owners 
of each of the coke oven plants specified in 
the Second Schedule, being the coke oven 
plants which are situated in or about the 
coking coal mines specified in the First Sche- 
dule also vest in the Central Government, 
Thus, all coke oven plants which belonged 
to or which were in the mines specified in 
the First Schedule stood transferred to the 
Central Government along with those mines 
and, in additton, the twelve coke oven plants 
specified in the Second Schedule which did 
not belong to the mines but which were near 
about coking coal mines also stood transfer- 
red to the Central Government. 


5. In order that the ground may straight- 
way be cleared, we must mention here that 
in Bharat Coking Coal Ltd. v. P. K. Agar- 
wala, (1979) 3 SCC 609. Krishna Iyer and 
A. P. Sen, JJ. considered the definitions of 
“Mine” and “coke oven plant” in the Coking 
Coal Mines (Nationalisation) Act, 1972 and 
expressed the view, wrongly in our opinion, 
that ‘Coking Coal Mine’ did not include a 
‘coke oven plant’. The learned Judges ap- 
pear to have thought that there was a dicho- 
tomy between the word ‘mine’ on the one 
hand and the words ‘coke oven plant’ on the 
other and that was why separate provision 
was made in the same Act for the nationali- 
sation of mines and coke oven plants. he 
learned Judges observed: 


“It must be said in fairness to counsel 
that there was some bafflement when con- 
fronted by these provisions although ona 
broader consideration, we are clear in our 
mind that a dichotomy was made by the 
statute between mines on the one hand as 
defined in S. 3 (j) and coke oven plant as 
defined in S. 3 (b) on the other. To give 
meaning to this dichotomy one has to read 
coke oven plants as clearly out from the 
mines, which in turn means that mere equip- 
ment where washing of coal or manufacture 
of coal is done as a simple subsidiary or an 
equipment or machinery which is a small 
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part of a mine cannot be exalted to the posi- 
tion of a coke oven plant which, as S. 3 (b) 
bears out, is an important but separate equip- 
ment with which the manufacture of hard 
coke is carried on. This is a processing of 
considerable significance, for coal that is ex- 
tracted from a colliery has an independent 
existence. It cannot be confused with a 
minor item such as is covered by S. 3 (j) (xi) 
or (x) of the Act. It is easy to find indus- 
trial similarity when we are referring to oil 
mines, It is one thing to take over oil fields 
and minor machinery or equipment that may 
be attached thereto necessary for the very 
mining operation, but by no stretch of ima- 
gination can it be said that nationalisation 
of oil fields or mines also covers oil refineries. 
In this view, we think that there is no sub- 
stance in the submission on behalf of the 
appellant (Union of India) that mine by de- 
finition includes coke oven.” . 

We are afraid, we are unable to agree with 
the view expressed by Krishna Iyer and 
A. P. Sen, JJ. that ‘coal mine’ as defined in 
S. 3 (G) particularly Cis. (vi) and (x) does 
not include ‘coke oven plant’. As already 
mentioned by us, there were in existence 
‘coke oven plants’ in or about coking coal 
mines, some of which belonged to the owners 
of the mines and some to persons other than 
the owners of the mines. The object of the 
Coking Coal Mines (Nationalisation) Act 
was to nationalise all coking coal mines and 
coke oven plants situated in or about the 
mines whether or not they belonged to the 
owners of the mines. Those which belong- 
ed to the owners of the mines went with the 
mines but those which did not belong to the 
owners of the mines, obviously, did not so 
go with the mines and separate provision 
had to be made for their nationalisation, 
and payment of compensation etc. That 
was the reason for the separate definition 
of ‘coke oven plant? and the separate provi- 
sion for the nationalisation of certain coke 
oven plants. The reason was not any dicho- 
tomy between the word ‘mine’ on the one 
hand and the words ‘coke oven plant’ on the 
other as was supposed in Bharat Coking Coal 
Ltd. v. P. K. Agarwala (1979-3 SCC 609). 
As was said, the separate definition of coke 
oven plant and the separate provision for 
the nationalisation. of coke oven plants was 
necessary to cover those coke oven plants 
which were situated in or about the nationa-j: 
lised mines but which did not belong to the 
owners of those mines. It is important to 
note that all coke oven plants were not 
nationalised; only those which were situated 
in or about the nationalised coking coal 
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mines were nationalised. There was no spa- 
rate legislation providing for the take-over 
of all coke oven plants bt: as a part of the 
legislation to take over coking coal manes, 
such coke oven plants as ‘rere in Or about 
the mines were also nationalised. Quite ob- 
viously coke oven plants situated in or about 
coking coal mines had to be nationalised 
along with the mines in the interests of con- 
venience and efficiency of the coal industry 
and to minimise the opportunities for lan- 
i coal in- 
dustry has become notorious, Coké oven 
plants away from the mines were not teuch- 
ed either by the Coking Coal (Emergency 
Provisions) Act or the Coking Coal . Mines 
(Nationalisation) Act, ` 


6. The Coking Coal Mines (Natioralisa- 
tion) Act, 1972 was followed soon thereafter 
by the Coal Mines (Taking Over of Maaage- 
ment) Act, 1973. Coal Mine is definec by 
Sec. 2 (b) of the Act to mean a mim in 
which there exists one or more seam: of 
coal. It is seen that the definition of coal 
mines takes in coking coal mines also. Mine 
is defined by S. 2 (g) in practically the same 
terms as in S. 3 (j) of the Coking Coal Mines 
(Nationalisation) Act with some differences 
which are not material for the purposes of 
this case. Section 3 {1} provides. tha: on 
and from the appointed day, the manage- 
ments of all coal mines shall vest in the 
Central Government. ‘Tte provision is per- 
emptory; all coal mines whether they , are 
coking coal mines or nom-coking coal nines 
are included; none is excluded. Section 3 (2) 
further provides that the coal mines specifi- 
ed in the schedule to the Act shall be deem- 
ed to be the. coal mines the management of 
which shall vest in the Central Goverment 
under sub-section (1) anc further that if the 
existence of any coal mine comes ic | the 
knowledge of the Central Government, the 
Central Government shall make a  declara- 
tion about the existence af such mine and 
the management of such coal mine shall 
thereupon be deemed to vest in the Central 
Government and. the coal-mine deemed to 
be included in the schedule. After the Coal 
Mines (Taking Over of Management) Act, 
1973, came the Coal Mines (Nationalication) 
Act, 1973 which was eracted “to p-ovide 
for the acquisition and transfer of the right, 
title and interest of the zwneřs in respect of 


the coal mines specified in the schedule with . 


a view to reorganising and reconstructing 
such coal mines so as to ensure the racional, 
coordinated and scientific development and 
utilisation of coal resources consistent ~ with 
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the growing requirements of the country in 
order that the ownership and ‘control of 
such resources are vested‘ in the State and 
thereby so distributed as best to subserve the 
common good and for matters connected 
therewith or incidental thereto”. The expres- 
sions ‘coal mine’ and ‘mine’ are defined on 
practically the same lines as in the Coal 
Mines (Taking Over of Management) Act. 
Section 3 (1) declares that on the appointed 
day, the right, title and intetrest of the 
owners in relation to the coal mines specified 
in the schedule Shall stand transferred to 
and shall vest absolutely in the Central Gov- 
ernment free from all encumbrances. Sec- 
tion 3 (2) provides that if the existence of 
any other coal mine comes to the knowledge 
of the Central Government, after the ap- 
pointed day, the provisions of the Coal 
Mines (Taking Over of Management) Act 
shall apply to such mine until that mine is 
nationalised by an appropriate legislation. 
We have already mentioned that the expres- 
sion ‘mine’ is defined ‘in the Coal Mines 
(Taking Over of Management) Act and the 
Coal Mines (Nationalisation) Act in prac- 
tically the same terms as in the Coking Coal 
Mines (Emergency Provisions) Act and the 
Coking Coal Mines (Nationalisation) Act. 
The definition is so wide, as to take in coke 
oven plants belonging to or in the mine. 
So, all coke oven plants belonging to or in 
a coal mine are nationalised along with the 
mine. But, there are no provisions in the 
Coal Mines (Nationalisation) Act, 1973 cor- 
responding to Section 5 and the Second 
Schedule to the Coking Coal Mines (Nationa- 
lisation} Act, 1972 to cover coke oven plants 
which are situated near the coal mines but 
which do not belong to the owners of the 
mines, ‘Therefore, coke oven plants not be- 
longing to or in coal mines (not already 
nationalised, under the Coking Coal Mines 
(Nationalisation) Act are left out of the Coal 
Mines (Taking Over of Management) Act 
and the Coal Mines (Nationalisation) Act, 
1973. Of course, coke oven plants situated 
away from the mines are not touched by 
either the Coal Mines (Nationalisation) Act, 
1973 or the Coking Coal Mines (Nationalisa- 
tion) Act, 1972. 


7. The final result of these statutes is that 


‘all coal mines known to exist in the country 


are nationalised, whether they are coking 
coal mines or non-coking coal mines. Along 
with them coke oven plants in or belonging 
to the mines also stand nationalised. In 
addition twelve specified coke oven plants 
not belonging to the owners of the mines 
but known to exist near about the mines are 
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also nationalised. All other coke oven plants 
are left out of the scheme of nationalisation. 
The design revealed by the Acts is that min- 
ing of coal is reserved entirely for the pub- 
lic sector, and so, all existing coal mines, 
whether coking coal or non-coking coal, are 
nationalised and the management of mines 
which may be discovered in the future is 
automatically taken over by the Central 
Government until nationalisation by ap- 
propriate legislation; and, the manufacture 
of hard coke from coal. is reserved for the 
joint sector and so all coke oven plants be- 
longing to or in coal mines and twelve spe- 
cified coke oven plants are nationalised 
while all other coke oven plants are left for 
private exploitation; there is no ban against 
any new coke oven plants being set up. 


8. Sanjiv Coke Manufacturing Company, 
who were the owners of the coke oven plant 
described in Item 9 of the Second Schedule 
and Bhowra Coke Company, who were the 
owners of the coke oven plant described in 
Item 2 of the Second Schedule filed writ 
petitions in the Calcutta High Court chal- 
lenging the irclusion of these coke oven 
plants in the Second Schedule. The writ 
petitions have been withdrawn to this Court 
for disposal. The principal ground of chal- 
lenge was that other coke oven plants stand- 
ing in exactly the same position as the coke 
oven plants of the petitioners were left out 
and had not been nationalised; there was, 
therefore, rank discrimination. It was said 
that as many as eighty-seven new coke oven 
plants were allowed to come into existence 
subsequent to the Nationalisation Act and 
so the nationalisation of twelve of the exist- 
ing coke oven plants was ex facie arbitrary 
and discriminatory. There were other 
grounds, branches and shades of challenge 
to which we shall refer later in the course 
of the judgment. The straight answer of 
the Central Government was that the provi- 
sions of the Act were immune from the chal- 
lenge based on the ground of discrimination 
because of the protection afforded by Arti- 
cle 31C of the Constitution. The Central 
Government also defended the inclusion of 
the coke oven plants of the petitioners in 
Second Schedule on merits and explained 
how it came about that certain coke oven 
plants were excluded. 


9. The principal question for consid- 
eration, therefore, is whether the Coking 
Ccal Mines (Nationalisation) Act, 1972 is 
entitled to the protection of Art. 31C of the 
Constitution. Article 31C of the Constitu- 
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tion, which was introduced by the Twenty- 
fifth Amendment Act, 1971, as it stood be 
fore the Forty-second Amendment, provided, 
“Notwithstanding enything contained in 
Article 13, no law giving effect to the policy 
of the State towards securing the principles 
specified in Cl. (b) or Cl. (c) of Article 39 
shall be deemed to be void on the ground 
that it was inconsistent with, or takes away 
or abridges any of the rights conferred by 
Art. 14, Art. 19 or Art. 31”. By the Consti- 
tution Forty-second Amendment Act, the 
protection of Art. 31C was extended’ not 
merely to laws giving effect to the policy of 
the State towards securing the principles 
specified in Cl. (b) or (c) of Art. 39 but to 
laws giving effect to the policy of the State 
towards securing all or any of the principles 
laid down in Part IV of the Constitution. 
The constitutionality of the original Art. 31C 
as introduced by the Constitution Twenty- 
fifth Amendment Act, was upheld by the 
Court in Kesavananda Bharti y. State of 
Kerala (AIR 1973 SC 1461). S. 4 of the Con- 
stitution Forty-second Amendment Act of 
1976 which substituted the words “all or 
any of the principles laid down in Part IV” 
for the words “the principles specified in 
Cl. (b) or (c) of Art. 39” was struck down 
by this Court in Minerva Mills case (AIR 
1980 SC 1789) on the ground that the nature 
and quality of the amendment was such that 
it virtually tore away the heart of basic 
fundamental freedoms by totally withdrawing 
the protection of Arts. 14 and 19 in respect 
of a large category of laws; the amendment 
destroyed the balance between Part III and 
Part IV of the Constitution and thereby ipso 
facto destroyed the basic structure of the 
Constitution. The decision of the Court in 
Minerva Mills (AIR 1980 SC 1789) was 
strongly relied upon by Shri A. K. Sen, learn- 
ed counsel for the petitioners to support his 
submissions regarding what he claimed was 
the true content and interpretation of Artis 
cle 31C. i ; 


10. We have some misgivings about the 
Minerva Mills’ decision despite its rare 
beauty and persuasive rhetoric, 


11. We confess the case has left us per- 
plexed. In the first place, no question re- 
garding the constitutional validity of Sec. 4 
of the Constitution . Forty-second Amend- 
ment Act, 1976 appears to have arisen fog 
consideration in that case. The question 
was about the nationalisation and take over 
by the Central Government of a certain tex- 
tile mill under the provisions of the Sick Tex- 
tile Undertakings (Nationalisation) Act, 1974, 
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The validity of some of tae provisions of 
that Act was impugned. The Act had been 
included in the Ninth Schedule to the Con- 
stitution by the Constitetion Thirty-ninth 
Amendment Act, 1975. The validity of 
Art. 31B which provides immunity to the 
Acts and Regulations specified in the Ninth 
Schedule from attack based on inconsistency 
with the Fundamental Rizlits was challeng- 
ed and that question, therefore, directly 
arose for consideration. The question was, 
however. not decided in‘the Minerva Mills 
case (AIR 1980 SC 1789). Section 39 of the 
Sick Textile Undertakings (Nationalisation) 
Act, 1974, had also declared that the Act 
was enacted for giving effect to the policy 
of the State towards securing the principles 
specified in Cl. (b) of Art. 39 of the Consti- 
tution. Article 31C of the Constitution 
which had been introduced into the Consti- 
tution by the Constitution Twenty-fifth Am- 
endment Act, 1971 expressly provided that 
“Notwithstanding anything contained in 
Article 13, no law giving zffect to the policy 
of the State towards securing the principles 
specified in CL (b) or Cl. ‘c) of Art. 39 shall 
be deemed to be void on the ground that it 
is inconsistent with, or takes away of 
abridges any of the rights conferred by Arti- 
cle 14, Art. 19 or Art. 31°. The Sick Tex- 
tiles (Undertakings) Netionalisation Act, 
1974 was passed, we may mention here, be- 


fore the Constitution Forty-second Amend- 


ment Act came into force. In order, there- 
fore, to challenge the provisions of the Sick 
Textile Undertakings (Nationalisation) Act, 
1974 on the ground of inconsistency op 
abridgement or taking away of the Funda- 
mental Rights conferred ky Art. 14 or Arti- 
cle 19, it was necessary for the petitioners 
to challenge the constitutional validity of 
the Constitution ‘Twenty-fifth Amendment 
Act, 1971 by which Art. 31C was first im 
troduced into the Constitution. That, how- 
ever, was not open to the petitioners because 
of the decision of this Court in Kesava- 
nanda Bharati’s case (AIR 1973 SC 1461), 
It was so conceded too by the learned coun: 
sel who appeared for the petitioners in the 
Minerva Mills case (AIR 1980 SC 1789). 
The counsel who appeared, however, chose 
to question the constitutional validity of 
Section 4 of the Constitution Forty-second 
Amendment Act, 1976 by which the immu- 
nity afforded by Art. 31C was extended by 
replacing the words “the principles specified 
in Cl. (b) or Cl. (c) of Art. 39” by the words 
“all or any of the principles laid down in 
Part IV”. No question regarding the con- 
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stitutional validity of Sec. 4 of the constitu- 
tional Forty-second Amendment Act, 1976 
arose for consideration in the case, firstly, 
because the immunity from attack given to 
a law giving effect to the policy of the State 
towards securing the principles specified in 
Cl. (b) or Cl. (c) of Art. 39 was given by 
the Constitution Twenty-fifth Amendment 
Act, 1971 itself and secondly because the 
Sick Textile’ Undertakings (Nationalisation) 
Act had been enacted before the Constitu- 
tion Forty-second Amendment Act, 1976. 
Yet, counsel successfully persuaded the 
Court to go into the question of the validity 
of S. 4 of the Constitution Forty-second 
Amendment Act. An objection was raised 
before the Court by the learned Attorney 
General that the Court should not concern 
itself with hypothetical or academic ques- 
tions. The objection was overruled on the 
ground that the Forty-second Amendment 
was there for anyone to see and that the 
question raised was an important one deal- 
ing with, not an ordinary law, but, a consti- 
tutional amendment which had been brought 
into operation and which of its own force 
permitted the violations of certain freedoms 
through laws passed for certain purposes. 
We have serious reservations on the question 
whether it is open to a Court- to answer 
academic or hypothetical questions on such 
considerations, particularly so when serious 
constitutional issues are involved. We 
(judges) are not authorised to make dis- 
embodied pronouncements on serious and 
cloudy issues of constitutional policy without 
battle lines being properly drawn. Judicial 
pronouncements cannot be immaculate legal 
conceptions. It is but right that no im- 
portant point of law should be decided with- 
out a proper lis between parties properly 
ranged on either side and a crossing of the 
swords. We think it is inexpedient for the 
Supreme Court to delve into problems which 
do not arise and express opinion thereon. 


12. In the second place, the question of 
the constitutional validity of Article 31-C ap- 
pears to us to be concluded by the decision 
of the Court in Kesavananda Bharati’s case 
(AIR 1973 SC 1461). 


13. In Kesavananda Bharati’s case, the 
Court expressly ruled that Article 31-C as it] 
stood at that time was constitutionally valid. 
No doubt, the protection of Article 31- 
was at that time confined to laws giving 
effect to the policy of the Cls. (b) and (c) of 
Article 39. By the Constitution Forty-second 
Amendment Act, the protection was extend- 
ed to all laws giving effect to all or any of 
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the principles laid down in Part IV. The 
dialectics, the logic and the rationale in- 
volved in upholding the validity of Art. 31-C 
when it confined its protection to laws enact- 
ed to further Article 39 (b) or Article 39 (c) 
should, uncompromisingly lead to the same 
resolute conclusion that Article 31-C with 
its extended protection is also constitutionally 
‘valid. No one suggests that the nature of 
the Directive Principles enunciated in the 
other Articles of Part IV of the Constitution 
is so drastic or different from the Directive 
Principles in Cis. (b) and (c), of Article 39, 
that the extension of constitutional immunity 
to laws made to further those principles would 
offend the bzsic structure of the Constitu- 
tion. In fact, no such argument appears to 
have been advanced in the Minerva Mills 
case (AIR 1980 SC 1789) and we find no 
discussion and no reference whatsoever, se- 
parately to any of the distinct principles 
enunciated in the individual Articles of 
Part IV of the Constitution in decision .in 
Minerva Mills. The argument advanced and 
the conclusion arrived at both appear to be 
general, applicable to every clause of Arti- 
cle 39, and every Article of Part IV of the 
Constitution, no less to Clauses (b) and (c) 
than to the other clauses. We wish to say 
no more about the Minerva Mills case as 
we are told that there is pending a petition 
to review the judgment. 

14. Thirdly, notwithstanding the strong 
reliance placed upon Minerva Mills by the 
learned counsel for the petitioners, We are 
not really concerned with the decision in 
that case since that is not the point at issue 
before us. What the Court held there was 
that Section 4 of the Constitution Forty- 
second Amendment Act was invalid. But 
[we are not faced with that question here. We 
iare concerned wiih the validity of tbe Con- 
stitution Twoutyfifth Amendment Act, 1971 
and it yas con:eded before us, as it was con- 
ceded wefore the Bench'in the Minerva Mills 
suse (AIR 19€8 C 1739) that the Constitu- 
jėon Twentyfifth Am-rdment Act is con- 
stitutionally walid. 

15. The mein submission of Shri A. K. 
Sen, learmed counsel for the petitioner in 
aia of the cases was based on the assump- 
tion that Article 31-C as it stsod before the 
Constitution Fortysecond Amendment was 
‘constitutionaliy valid. Even 3, according to 
Shri Sen, the protectian of Art. 31-C would 
not be availatiz to 2 legislation which was 
got shorn to have any real and substantial 
sexus to the Directive Principles enunciated 
in Clause (b) or Clause (<) of Articie 39. A 
law founded on arbitrariness ai:d discrimina- 
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tion, he said could never be said to be a law 
to further the directive principles in Cis. (b) 
and (c) of Art. 39. .Shri Sen would say that 
Article 39 (b) itself contemplated a broader 
egalitarian principle than that embodied in 
Article 14 and, therefore, it was impossible 
fo conceive of a law offending the egalitarian 
principle as furthering the directive principle 
voiced in Article 39 (b). On these questions, 
it was submitted, there was no difference 
between the views of the majority of the 
Judges who decided ‘Minerva Mills (AIR 
1980 SC 1789) and the dissenting Judge. He 
particuarly invited our attention to the 
foliowing observations of Bhagwati, J. at 
pp. 329-330: 


“It will, therefore, be seen that if 
a law is enacted for the purpose of 
giving effect to a Directive Principle and it 
imposes a restriction on a Fundamental 
Right, it would be difficult to condemn such 
restriction as unreasonable or not in public 
interest. So also where a law is enacted for 
giving effect to a Directive Principle in 
furtherance of the constitutional goal of 
social and economic justice it may conflict 
with a formalistic and doctrinaire view of 
equality before the law, but it would almost 
always conform to the principle of equality 
before the law in ifs total magnitude and 
dimension, because the equality clause in the 
Constitution does not speak of more formal 
equality before the Jaw but embodies the 
concept of real and substantive equality 
which strikes at inequalities arising on ac- 
count of vast social and economic differentials 
and is consequently an essential ingredient 
of social and economic justice. The dynamic 
principle of egalitarianism fertilises the con- 
cept of social and economic justice; it is one 
of its essential elements and there can be 
no real social and economic justice where 
there is a breach of the egalitarian principle. 
If, therefore, there is a law enacted by the 
legislature which is really and genuinely for 
giving effect to a Directive Principle with a 
view fo promoting social and economic jus- 
tice, it would be difficult to say that such 
law violates the principle of egalitarianism 
and is not in accord with the principle of 
equality before the law as understood not in 
its strict and formalistic sense, but in its 
dynamic and activist magnitude, In the cir- 
cumstances, the Court would not: be un- 
justified in making the presumption that a 
law enacted really and genuinely for giving 
effect to a Directive Principle in furtherance 
of the cause of social and economic justice, 
would not infringe any Fundamental Right 
under Article 14 or 19.” EES Desires 


w 


, ed in respect of -a 
.amended Article 31-C, the Court would 
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If this be the correct interpretation ot the 
constitutional provisions, as I think it 8, the 
amended Article 31-C does no more than 
codify the existing position. under the con- 
stitutional scheme by providing immun_ty to 
a law enacted really and zenuinely for ziving 
effect to a Directive Principle, so that need- 
lessly futile and time-consuming contreversy 
whether such law contravenes Art. 14 or 19 
is eliminated.” at pp. 337-338: 


“Now the question is what should 
be the test for determining whether a 
law is enacted for giving effect to a 
Directive Principle. One thing is clear 
that a claim to that effect put forward by the 
State would have no meaning or yalue it Js 
the Court which would have to determine 
the question. Again it $ not enough that 
there may be some connection betwen a 
provision of the law and a Directive Princi- 
ple. The connection has to be betweea the 
law and the Directive Principle and it must 
be a real and substantial connection. To de- 
termine whether a law satisfies this tes:, the 
Court would have to examine the pit and 
substance, the true nature and character of 
the law as also its design and the subject 
matter dealt with by it together wih its 
object and scope. If, or. such examiration, 
the Court finds that the dominant obj2ct of 
the law is to give effec: to the Directive 
Principle, it would accord protection +o the 
law under the amended Article 31-C. But 
if the Court finds that the law though pass- 
ed seemingly for giving’ effect to a Directive 
Principle, is, in pith and substance. One for 
accomplishing an unauthorised purpae — 
unauthorised in the sense of not being zover- 
ed by any Directive Principle, suck law 
would not have the protection of the amend. 
Od Art. BIC uc. aed wed ee: ae ie eee oe ees 
The point I wish to emphasize is that the 
amended Article 31-C does not give protec- 
tion to a law which has merely some remote 
or tenuous connection with a. Directive Prin- 
ciple. What is necessary is that there must 
be a real and substantial connection and the 
dominant object of the law must be t give 
effect to the Directive Principle, and chat is 
a matter which the Court would have to de~ 
cide before any claim for protection under 
the amended Article 31-C can be allowed 
at pp. 339-340; 


“Whether, therefore, protection is claim- 
statute under the 


have first to determine whether there 
js real and substantial connection between the 


law and a Directive Principle and the pre- 
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dominant object of the law is to give effect. 
to such Directive Principle and if the answer 
to this question Is in the affirmative, the 
Court would then have to consider which are 
the provisions of the law basically and 
essentially necessary for giving effect to the 
Directive Principle and -give protection of 
the amended Article 31-C only to those 
provisions. The question whether any parti- 
cular provision of the law is basically and 
essentially necessary for giving effect to the 
Directive Principle, would depend, to a large 
extent, on how closely and integrally such 
provision is connected with the implementa- 
tion of the Directive Principle. Jf the Court 
finds that a particular provision is subsidiary 
or incidental or not essentially and integrally 
connected’ with the implementation of the 
Directive Principle or is of such a nature 
that, though seemingly a part of the general 
design of the main provisions of the statute, 
its dominant object is to achieve an unauth- 
orised purpose, it would not enjoy the pro- 
tection of the amended Article 31-C and 
would be liable to be struck down as invalid 
if it violates Article 14 or 19”. 


16. While we broadly agree with much 
that has been said by Bhagwati J. in the ex- 
tracts above quoted, we do not think that 
those observations really advance Mr. Sen’s 
contention. To accept the submission of 
Shri Sen that a law founded on discrimina- 
tion is not entitled to the protection of Arti- 
cle 31-C, as such a law can never be said to 
be to further the directive principle affirmed 
in Article 39 (b), would indeed be, to use a 
hackneyed phrase, to put the cart before the 
horse. If the law made to further the direc- 
tive principle is necessarily mnon-discrimina- 
tory or is based on a reasonable classifica- 
tion, then such law does not need any pro- 
tection such as that afforded by Art. 31-C. 
Such law would be valid on its own strength, 
with no aid from Art. 31-C. To make it a 
condition precedent that a law seeking te 
haven of Art. 31-C must be non-discrimina- 
tory or based on reasonable classification is 
to make Article 31-C meaningless. If Arti- 
cle 14 is not offended, no one need give any 
immunity from an attack based on Art. 14. 


Bhagwati J. did not say anything to the con- 


trary. On the other hand, it appears to us, 
he was at great pains to point out that the! 
broad egalitarian principle of social and eco- 
nomic justice for all was implicit in every 
Directive Principle and, therefore, a law de- 
signed to promote a -Directive Principle, even 
if it came into conflict with the formalistic 
and doctrinaire view of equality before the 
law, would most certainly advance the 
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broader egalitarian principle and the desirable 
constitutional goal of social and economic 
justice for all. If the law was aimed at the 
broader egalitarianism of the Directive 
Principles, Article 31-C protected the law 
./from needless, unending and rancorous de- 
bate on the question whether the law con- 
travened Article 14’s concept of: equality 
before the law. That is how we understand 
Bhagwati J.’s observations. Never for a 
moment did Bhagwati, J. let in by another 
door the very controversy which was shut 
out by Article 31-C. Of course, the law 
secking the immunity afforded by Art. 31-C 
must be a law directing the policy of the 
State towards securing a Directive Principle. 


Herë, we are content to use the very words - 


of Article 31-C. While we agree with Bhag- 
wati, J. that the object of the law must be 
to give effect to the Directive Principle and 
that the connection with the Directive Prin- 
ciple must not be ‘some remote or tenuous 
connection’, we deliberately refrain from the 
use of the words ‘real and substantial’, 
‘dominant’, ‘basically and essentially neces- 
sary’ and ‘closely and integrally connected’, 
lest anyone chase after the meaning of these 
expressions, forgetting for the moment the 
words of the statute, as happened once when 
the words ‘substantial and compelling rea- 
sons’ were used in connection with appeals 
against orders of acquittal and a whole body 
of literature grew up on what were ‘substan- 
tial and compelling reasons’. As we have 
already said, we agree with much that has 
been said by Bhagwati J. and what we have 
now said about the qualifying words is only 
to caution ourselves against adjectives getting 
the better of the noun. Adjectives are at- 
tractive forensic aids but in matters of inter- 
pretation they are diverting intruders. These 
observations have the full concurrence of 
Bhagwati, J. 


17. We are firmly of the opinion that 
where Article 31-C comes in Article 14 goes 
out. There is no scope for bringing in Arti- 
cle 14 by a side wind as it were, that is, by 
equating the rule of equality before the law 
of Article 14 with the broad egalitarianism 
of Article 39 (b) or by treating the principle 
of Article 14 as included in the principle of 
Article 39 (b). To insist on nexus between 
the law for which protection is claimed and 
the principle of Article 39 (b) is not to insist 
on fulfilment of the requirement of Art. 14. 
They are different concepts and in certain 
circumstances, may even run counter to each 
other. That is why the need for the im- 
munity afforded by Art. 31-C. Indeed there 
are bound fo be innumerable cases where the 
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narrower concept of equality before the law 
may frustrate the broader egalitarianism con- 
templated by Art. 39 (b). To ilustrate, a 
law which prescribes that every landholdeg 
must surrender twenty per cent of his hold- 
ing as well as a law which prescribes that 
no one shall hold land in excess of 20 acres, 
may both satisfy the ritual requirements of 
Article 14. But clearly, the first would 
frustrate and the second would advance the 
broader egalitarian principle. We are, there- 
fore, not prepared to accept the submission 
of Shri Sen, that any law seeking the protec- 
tion of Art. 31-C must not be a law found 
ed on discrimination. 


18. The next question for consideration 
is whether the Coking Coal Nationalisation 
Act is a law directing the policy of the State 
towards securing ‘that the ownership and 
control of the material resources of the com- 
munity are so- distributed as best to subserve 
the common good’. Coal is, of course, ona 
of the most important known sources of 
energy, and, therefore, a vital national Te- 
source. While coal is necessary as a source 
of energy for very many industries, coking 
coal is indispensable for the country’s crucial 
ifon and steel industry. So, Parliament gave 
the first priority to coking coal. First there 
was legislation in regard to the coking coal 
mines and then there was Jegislation in re- 
gard to all coal mines, coking as well as non- 
coking. By the Coking Coal 
Nationalisation Act all coking coal mines 
known to exist in the country were nationa- 
lised. Coke oven plants which were part of 
the coking coal mines so nationalised being 
in or belonging to the owners of the mines 
also stood automatically nationalised. Other 
coke oven plants which did not belong to 
the owners of the mines but which were 
located near about the nationalised coking 
coal mines were also identified and nationa- 
lised by express provision to that effect. At 
that stage of the rationalisation and nationa- 
lisation of the coal mining industry, it was 
apparently thought necessary and _ sufficient 
to nationalise such coke oven plants as were 
in or belonged to the nationalised coking 
coal mines or as were identified as located 
near the nationalised coking coal mines, 
leaving out all other coke oven plants. 


19. The nationalisation of the coking coal 
mines and the coke oven plants was ‘with a 
view to reorganising and reconstructing such 
mines and plants for the purpose of protect- 
ing, conserving and promoting scientific de~ 
velopment of the resources of coking coal 
needed to meet the growing requirements of 
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the iron and steel industry and for matters 
connected therewith or incidental thereto’. 
We do not entertain the slightest doubt that 
the nationalisation of the coking coal nines 
and the specified coke owen. plants for the 
above purpose was towards securing that ‘the 
ownership and control of the material re- 
sources of the community are so distributed 
as best to subserve the common good’. The 
submission of Shri A. K. Sen was that 
neither a coal mine nor a coke oven plant 
owned by private parties was a ‘material re- 
source of the community’. According to the 
learned counsel they would become meterial 
` resources of the community only after they 
were acquired by the State and not until 
then. In order to qualify as material re- 
sources of the community the ownershp of 
the resources must vest in the community 
i.e. the State. A legislation such es the 
Coking Coal Mines Naticnalisation Act may 
be a legislation for the acquisition by the 
State of Coking Coal Mines and Coke oven 
plants belonging to private parties but it is 
not a legislation towards securing that the 
ownership and control of the materia. re- 
sources are so distributed as best to subserve 
the common good. Shri Sen invited oar at- 
tention to the emphasis which Krishna 
Iyer, J. laid on the word “distribute” eccur- 
ing in Article 39 (b) of the Constitution in 
State of Karnataka v. Ranganatha Keddy, 
(1978) 1 SCR 641 at p. 689 : (AIR 1978 SC 
215 at pp. 249, 250) anë Krishna Iyer, J.S 
description of it as ‘the key word’ anc the 
dissertation on ‘the genius of the Article’. 
Shri Sen urged that if the word “Distribute” 
was given its proper emphasis, it woud in- 
evitably follow that material resources must 
belong to the community as a whole, that is 
to say, to the State or the public, before they 
could be distributed as best to subserve the 
common good. Since those material reseurces 
which belonged to the State only could 
be distributed by the State, Shri Sen argued 
that material resources had first to be azquir- 
ed by the State before they could be Jistri- 
buted. A law providing for acquisition was 
not a law for distribution. We are tunable 
to appreciate the submission of Shri Sem The 
xpression ‘material resocrces of the com- 
unity’ means all things which are capable 
of producing wealth for the community. 
[here is no warrant for :nterpreting the ex- 
ression in so narrow a fashion as suggested 
by Shri Sen and confine it to public-cwned 
material resources and exclude private-cwned 
material resources. The expression involves 
no dichotomy. The words must be under- 
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stood in the context of the Constitutional 
goal of establishing a sovereign, socialist, 
secular, democratic republic. Though the 
word ‘socialist’ was introduced into the Pre- 
amble by a late amendment of the Constitu- 
tion, that socialism has always been the goal 
is evident from the Directive Principles of 
State Policy. The amendment was only to 
emphasise the urgency. Ownership, control 
and distribution of national productive wealth 
for the benefit and use of the community 
and the rejection of a system of misuse of 
its resources for selfish ends is what socialism 
is about and the words and thought of Arti- 
cle 39 (b) but echo the familiar language and 
philosophy of socialism as expounded gene- 
tally by all socialist writers. To quote a re- 
cent writer, “Socialism is, first of all, a pro- 
test against the material and cultural poverty 
inflicted by capitalism on the mass of the 
people. It expresses a concern for the social 
welfare of the oppressed, the unfortunate and 
the disadvantaged. It affirms the values of 
equality, a classless society, freedom and 
democracy. It rejects the capitalist system 
and its competitive ethos as being inefficient 
in its USE OF RESOURCES ... ... ... 2... 
They (Socialists) want a new system, whe: 
ther by reform or revolution, in which pro- 
ductive wealth is OWNED and CON- 
TROLLED by the community and USED 
FOR COMMUNAL ENDS”. 


20. We may also look at it this way. 
When we say that the State of Himachal 
Pradesh possesses immense forest wealth or 
that the State of Bihar possesses immense 
mineral wealth, we do not mean that the 
Governments of the States of Himachal Pra- 
desh and Bihar own the forest and mineral 
wealth; what we mean is that there is im- 
mense forest and mineral wealth in ‘the terri- 
tories of the two States, whether such wealth 
is owned by the people as a whole or by in- 
dividuals. Again, when we talk of, Say, a 
certain area in Delhi being a Bengali, Pun- 
jabi or South Indian area, we do not mean 
that the area is owned by. Bengalis, Punjabis 
or South Indians but only that large num- 
bers of Bengalis, Punjabis or South Indians 
live in that area. When Article 39 (b) refers 
to material resources of the community it 
does not refer only to resources owned by 
the community as a whole but it refers also 
to resources owned by individual members 
of the community. Resources of the com- 
munity do not mean public resources only 
but include private resources as well. Nor 
do we understand the word “distribute” to 
be used in Article 39 (b) in the limited sens¢ 
in which Shri Sen wants us to say it is used, 
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that is, in the sense only of retail distribu- 
tion to individuals. It is used in a wider 
sense so as to take in all manner and method 
of distribution such as distribution between 
regions, distribution between industries, dis- 
tribution between classes and distribution 
between public, private and joint sectors. The 
distribution envisaged by Article 39 (b) neces- 
sarily takes within its stride the transforma- 
tion of wealth from private-ownership into 
public ownership and is not confined to that 
which is already public-owned. The submis- 
sions of Shri Sen are well-answered by the 
observations of Krishna Iyer, J. in State of 
Karnataka v. Ranganatha Reddy (AIR 1978 
SC 215 at pp. 249, 250) which we quote 
below :— | 


“The key word is distributed and the 
genius of the article, if we may say SO, can- 
not but be given full play as it fulfils the 
basic purpose of restructuring the economic 
order. Each word in the article has a 
strategic role and the whole article is a 
social mission. It embraces the entire mate- 
rial resources of the community. Its task is 
to distribute such resources. Its goal is so 
to undertake distribution as best to subserve 
the common good. It re-organizes by such 
distribution the ownership and control, 


‘Resources’ is a sweeping expression and 
covers not only cash resources but even 
ability to borrow (credit resources), Its 
meaning given in Black’s Legal Dictionary 
is : 


“Money or any property that can be con- 
verted into supplied; means of raising money 
or supplies; capabilities of raising wealth or 
to supply, necessary wants; available means 
or capability of any kind.” 


And material resources of the community 
in the context of re-ordering the national 
economy embraces all the national wealth, 
not merely natural resources, all the private 
and public sources of meeting material 
needs, not merely public possessions, Every- 
thing of value or use in the material world 
is materia] resources and the individual being 
a member of the community his resources 
are part of those of the community. To ex- 
clude ownership of private resources from 
the coils of Article 39 (b) is to cipherise its 
very purpose of redistribution the socialist 
way. A directive to the State with a delibe- 
rate design to dismantle feudal and capitalist 
citadels of property must be interpreted -in 
that spirit and hostility to such a purpose 
alone can be hospitable to the meaning which 
excludes private means of production of 
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goods produced from the instruments of 
production. Shri A. K. Sen agrees that pri- 
vate means of production are included in 
‘material resources of the community’ but by 
some baffling logic excludes things produced. 
If a car factory is a material resource, why 
not cars manufactured? ‘Materia? may 
cover everything worldly and ‘resources’, ac- 
cording to Random House Dictionary, takes 
in ‘the collective wealth of a country or its 
means of producing wealth: money or ahy 
property that can be converted into money; 
assets... No further argument is needed to 
conclude that Article 39 (b) is ample enough 
to rope in buses. The motor vehicles are 
sae of the material resources of the opera- 
ors. 


The next question if whether nationalisa- 
tion can have nexus with distribution. Should 
we assign a narrow or spacious sense to this 
concept? Doubtless, the latter, for reasons 
SO apparent and eloquent. To ‘distribute’, 
even in its simple dictionary meaning, is to 
‘allot, to divide into classes or into groups’ 
and ‘distribution’ embraces ‘arrangement, 
classification, placement, disposition, appor- 
tionment, the way in which items, a quantity, 
or the like, is divided or apportioned; the 
system of dispersing goods throughout a 
community’ (see Random House Dictionary). 
To classify and allocate certain industries or 
services or utilities or articles between the 
private and the public sectors of the national 
economy is to distribute those resources. 
Socially conscious economists will find little 
difficulty in treating nationalisation of trans- 
port as a distributive process for the good 
of the community. You cannot condemn 
the concept of nationalisation in our Plan on 
the score that Article 39 (b) does not envelope 
it. It is a matter of public policy left to 
legislative wisdom whether a particular 
scheme of take-over should be undertaken”. 
We hold that the expression ‘material re- 
sources of the community’ is not confined to 
natural resources; it is not confined to re- 
sources owned by the public; it means and 
includes all resources, natural and man-made, 
public and private-owned. 


21. The learned counsel submitted that 
Article 39 (b) would be attracted if the 
industry as a whole was nationalised and not 
if only a part of the industry was nationa- 
lised. According to him, all the coke oven 
plants wherever they existed had to be 
nationalised and no privately owned coke 
oven plants could be allowed to be set up 
in the future, if Art. 39 (b) was to be ap- 
plied. We are unable to see any force in 
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this submission. The distribution between 
ublic, private and joint sectors and the ex- 
tent and range of any scheme of nationalisa- 
tion are essentially matters of State policy 
which are inherently inappropriate subjects 
for judicial review. Scales of justice are 
just not designed to weigh competing social 
and economic factors. In such matters 
legislative wisdom must prevail and judicial 
review must abstain. 


22. Another submission of the “earned 
counsel was that the coke produced >y the 
nationalised coke oven plants was always 
sold in the open market in the past aad was 
never used by the steel industry  3ecause 
steel plants had their own captive coke 
ovens to meet their requirements. Taat the 
oke produced by the nationalised coke ovem 
plants was previously used and is evn now 
being used by consumers other than those of 
the steel industry is neither here no: thera 
since we are really concerned with th futur 
for which the Act provides. The object af 
the Coking Coal Mines (Nationalisation) Act 
is to reorganize and reconstruct coking cozi 
mines and coke oven plants for the purpose 
of protecting, conserving and promoting 


scientific development of the resources cf. 


coking coal needed to meet the growing re- 
quirements of the Iron and Steel industry 
and for matters connected therewkh ard 
incidental thereto. The requirement: of tke 
Iron and Steel Industry are recogrized as 
‘growing requirements’ and it is fourd neces- 
sary to protect, conserve and promote the 
scientific development of resources of cokiag 
coal so as to meet those growing requir 
ments. The Act is contemplating ths future. 
If the object of the Act is to provide for the 
future, we do mot see what difference it 
makes if in the past or in the present, tne 
hard coke produced by the navionalised 
coking coal mines is diverted elsewkere than 
the Iron and Steel Industry. The require- 
ments of the Jron and Steel Industry whieh 
are to be met by the nationalised coke oven 
plants are its growing requirements, that is 
to say, its future requirements. The design 
of nationalisation as. it appears from the 
statute itself, including the preambi, is that 
the increasing future demands of the iron 
and steel industry are to be met by -he 
nationalised coke oven plants and demands 
of other industry are to be met by the non- 
nationalised and new coke oven plents. Taat 
the iron and steel industry is not now utilising 
the hard coke produced by the netionalised 
coke oven plants is not material since the 
industry is expected to expand, it: requ re. 
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ments of hard coke are expected to growj 
and the nationalised coke oven. plants are to 
be harnessed and be in readiness to meet 
those requirements. 


23. In view of the foregoing discussion, 
we hold that the Coking Coal Mines 
(Nationalisation) Act, 1972 is a legislation 
for giving effect to the policy of the State 
towards securing the principle specified in 
Article 39 (b) of the Constitution and is, 
therefore, immune, under Article 31-C, from 
attack on the ground that it offends the 
fundamental right guaranteed by Art. 14. 


24. But we do not also see that there is 
any merit in the attack based on Article 14. 
The facts that we are able to gather from the 
several affidavits filed in the case are like 
this: In the beginning, that is, when the 
Coking Coal Mines (Nationalisation) Act was 
passed, there were in existence seventy fiva 
coke oven plants. Later, that is, after the 
Nationalisation Acts came into force, eighty 
seven mew coke oven plants came into exist- 
ence. Now, out of the original seventy five 
coke oven plants, forty six were parts or 
units of the coking coal mines which were 
nationalised by the Coking Coal Mines 
(Nationalisation) Act. Those forty six coke 
oven plants stood nationalised as parts or 
units of the coking coal mines. Another 
coke oven plant which was in the same posi- 
tion went out of the statutory nationalisa- 
tion design by reason of the judgment of 
this Court in Bharat Coking Coal Company 
y. P. K. Agarwala, (1979-3 SCC 609) a judg- 
ment from which we have now retracted. 
We are told that the coke oven plant which 
was the subject matter of Bbarat Coking 
Coal Company v. P. K. Agarwala has since 
been acquired by the Central Government 
by private treaty. Out of the remaining 
twenty six coke oyen plants, twelve were 
identified as situated near nationalised: coking 
coal mines and so they were expressly speci- | 
fied in the 1972 WNationalisation Act and 
nationalised. Of the remaining fourteen, 
eleven were parts or units of non-coking coal 
mines and they too stood nationalised when 
non-coking coal mines also were nationalised 
by the Coal Mines Nationalisation Act, 1973. 
That leaves out three pre-existing coke oven 
plants unaccounted. After the passing of the 
Nationalisation Acts, eighty seven new coke 
oven plants were allowed to come into exist- 
ence. Thus, finally, we have three pre- 
existing and eighty seven new coke oven 
plants outside the nationalisation scheme. 

25. From the additional affidavit filed by 
P. R. Desai on behalf of Bharat Coking Coal 
Limited, it transpires that when the Coking 
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Coal Mines (Nationalisation) Act, 1972 was 
passed, fourteen coke oven plants were left 
out as they were not situated in or about 
coking coal mines but they were expected 
to be nationalised when the coal mines in 
which they were located or to which they 
belonged were to be nationalised by the Coal 
Mines (Nationalisation} Act, 1973. In fact, 
eleven coke oven plants were so nationa- 
lised. But it wes later discovered that three 
eoke oven plants, Nichitpur Coke Oven 
Plant, Shree Gopinathpur Coke Oven Plant 
and Royal Tisra Coke Oven Plant did not 
belong to the owners of the collieries after 
which they were named and near which they 
were located. So they were not covered by 
the 1973 Nationalisation Act too. Quite ob- 
viously, legislation is mow necessary to 
nationalise these three coke oven plants also. 
The process of nationalisation of the coal ins 
dustry is, of course, not complete yet. 
Nationalisation of any industry or means of 
production may not be and need not be 
effected all at once. It may be achieved in 
stages. If in the process of nationalisation, 
some units are left out in the earlier stages, 
either because it is so planned or because of 
some mistake, we do not think we can pos- 
sibly say that there bas been a violation of 
Article 14. Nor can we draw any inference 
of discrimination from the circumstance that 
subsequently eighty-seven new coke oven 
plants have been allowed to come up. 
Obviously, there is demand for hard coke 
from industries other than the iron and steel 
industry and, naturally, the state does not 
want to stifle these industries by making it 
difficult for them to obtain their require- 
ments, especially since the production of the 
Nationalised coke oven plants has first to 
meet the requirements of the iron and steel 
industry. What is important to note is that 
these eighty-seven new coke oven plants are 
not situated in or about coal mines though 
they are in the ccalfield area, as indeed they 
are bound to be. 


26. Shri Ashok Sen drew pointed atten- 
tion to the earlier affidavits filed on behalf 
of Bharat Coking Coal Company and com- 
mented severally an the alleged contradictory 
reasons given therein for the exclusion of 
certain coke oven plants from the Coking 
Coal Mines (Nationalisation) Act. But, in 
the ultimate analysis, we are not really to 
concern ourselves with the hollowness or the 
self-condemnatory nature of the statements 
made in the affidavits filed by the respon- 
dents to justify and sustain the legislation. 
The deponents of the affidavits filed into 
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Court may speak for the parties on whose 
behalf they swear to the statements. They do 
not speak for the Parliament. Noone may 
speak for the Parliament and Parliament is 
never before the Court. After Parliament 
has said what it intends to say, only the 
Court may say what the Parliament meant to 
say. None else. Once a statute leaves 
Parliament House, the Court’s is the only 
authentic voice which may echo (interpret) 
the Parliament. This the Court will do with 
reference to the language of the statute and 
other permissible aids. The executive Gov« 
ernment may place before the Court theip 
understanding of what Parliament has said 
or intended to say or what they think was 
Parliament’s object and all the facts and cip 
cumstances which in their view led to the 
legislation. When they do so, they do not 
speak for Parliament. No Act of Parlia- 
ment may be struck down because of the 
understanding or misunderstanding of Parlia- 
mentary intention by the executive govern- 
ment or because their (the Government’s) 
spokesmen do not bring out relevant circum- 
stances but indulge in empty and self-defeat- 
ing affidavits. They do not and they cannot 
bind Parliament, Validity of legislation is 
not to be judged merely by affidavits filed on 
behalf of the State, but by all the relevant 
circumstances which the Court may 
ultimately find and more especially by what 
may be gathered from what the legislature 
has itself said. We have mentioned the facts 
as found by us and we do not think that 
there has been any infringement of the right 
guaranteed by Art. 14. 


27. In the writ petition filed by Sanjeev 
Coking Coal Company, a question has been 
raised about the identity of the coke oven 
plant, sought to be taken over. Item 9 of 
the Second Schedule to the Coking Coal 
Mines (Nationalisation) Act is as follows :— 


(See Fable on next page) 


The submission of the petitioners was that 
Item 9, which was the new Sudamdih Coke 
Oven plant did not belong to the petitioners, 
but nontheless they were wrongly shown as 
the owners. Taking advantage of the error, 
that is, the wrong discription of the owner, 
the Central Government had taken over the 
coke oven plant belonging to them, though 
it was not the New Sudamdih coke oven 
plant at all. The submission of the peti- 
tioners would suggest that there were two 
coke oven plants — one belonging to the 
New Sudamdih mine and the other belong- 
ing to the Sanjeev Coking Coal Company 
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aad that as a result of the mixing up of the 
names of the plant and owner, tbe coke 
oven plant belonging to the petitioners has 
been taken over. The respondents have 
denied that there were two coke oven plants 
— one belonging to the owners of the mine 
and another belonging to the Sanjeev Coking 
Coal Company. It is submitted on behalf of 
the respondents that there was only one 
coke oven plant and that asit did not belong 
to the owners of the mine, it had to be in- 
cluded separately in the Second Schedule. 
If it was part of the mine or if it belonged 
to the owners of the mine, there was no 
need to include it separatzly in the Second 
Schedule. That there has never been any 
real doubt about the identity of the coke oven 
plant that was meant to te taken over and 


-in fact take over is clear from the very state- 


ments in the affidavit filed on behalf of the 
petitioners. In para 19 of the petition, it is 
stated, “Your petitioner’s coke oven plant is 
included in the Second Schedule in Item 
No. 9 thereof”. In para 23, it is stated: 
“Your petitioner states that your petitioner 
has never been the owner of any coke oven 
plant by the name of New Sudamdih, the 
name of the coke oven plant of your peti- 
tioner is Sanjeey Coke Manufacturing Com- 
pany’s coke oven plant. Although the said 
eoke oven plant is situated neay New Sudam- 
dih Colliery as every coke oven plant has 
got to be situated near a colliery, the address 
of the coke oven plant of your petitioner is 
not New Sudamih Colliery. ‘Your petitioner 
states that the name of your petitioner’s coke 
oven plant has been wrongly given in the 
Second Schedule to the said Act’. We do 
not think there is any possible doubt about 
the identity of the coke oven plant shown as 
Item No. 9 in the Second Schedule to the 
Coking Coal Mines (Navionalisation) Act. 


‘It is the coke oven plant belonging to the 


Sanjeev Coking Coal Company. 


28. One point which was touched by Shri 
A. K. Sen, the learned counsel for Sunil 
Kumar Ray, was that in any event the coal- 
tar plant of the petitioners did not vest in 





the Government, as a result of the Nationa- 
lisation Act. Shri Sen, howeer, conceded 
that the definition of coke oven plant was 
wide enough to include the coal tay plant, 
Therefore, he did not press the point. 


29. In the result, the writ petitions of 
Sanjeev Coking Coal Company and Sunil 
Kumar Ray are both dismissed with costs, 
quantified at Rs. 10,000/- in each case, 


AMARENDRA NATH SEN, J. (Concur- 
ring):— 30. I have had the benefit of my 
learned brother Chinnappa Reddy, J. All the 
material facts have been set out in the judg- 
ment of my learned brother who has also 
carefully considered all the arguments which 
were advanced from the Bar. It does not, 
therefore, become necessary for me to re- 
produce the same in this judgment. 


31. After tracing the history of the rel- 
evant Acts and analysing the provisions 
thereof my learned brother has held :— 


“The final result of these statutes is that 
all coal mines known to exist in the country 
are nationalised, whether they are coking 
coal mines or non-coking coal mines, Along 
with them coke oven plants in or belonging 
to the mines also stand nationalised. In 
addition twelve specified coke - oven plants 
not belonging to the owners of the mines 
but known to exist near about the mines are 
also ‘nationalised. All otber coke oven plants 
are left out of the scheme of nationalisation. 
The désign revealed by the Acts is that min- 
ing of coal is reserved entirely for the public 
sector, and as, all existing coal mines, whe- 
ther coking coal or mon-coking coal, are 
nationalised and the management of mines 
which may be discovered in the futurg is au- 
tomatically taken over by the Central Gov- 
ernment until nationalised by appropriate 
legislation; and,- the manufacture of hard 
coke from coal is preserved for the joint 
sector and so all coke oven plants belonging 
to or in coal mines and twelve specified coke 

oven plants are nationalised while all other 
coke oven plants are left for private exploi- 


E o yT v 
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tation; there is no ban against any new coke 
oven plants being set up.” 


32. I entirely agree with these observa- 
tions. In these writ petitions, the validity 
of the inclusion of the coke oven plants be- 
longing to the petitioners in the Second 
Schedule has been challenged mainly on ‘the 
‘ground that other coke oven plants standing 
in exactly the same position as the coke oven 
plants of the petitioners were left out and 
had not been nationalised. The petitioners 
complain that there has been a clear viola- 
tion of Art. 14 of the Constitution. The 
principal answer of the Central Government 
to the charge of discrimination is that the 
provisions of the Act are immune from the 
challenge based on the ground of discri- 
mination in view of the protection afforded 
by Art. 31C of the Constitution. The Cen- 
tral Government also contends that the in- 
clusion of the coke oven plants of the peti- 
tioners in the Second Schedule is clearly 
justified without any infringement of Art. 14 
of the Constitution. . 


33. My learned brother ‘on a consid- 
eration of the facts and circumstances of the 
case and the submissions made on behalf of 
the respective parties has come to the con- 
clusion that there is no merit in the attack 
‘based on Art. 14. He has also held that 
Art. 31C of the Constitution will in any event 
afford a clear answer to the charge of dis- 
crimination, if there be any; and he has fur- 
` ther expressed the view that the declaration 
in the instant case that the law is for giving 
effect to the policy of the State towards se- 


curing “that the ownership and control of. 


the material resources of the community are 
‘so distributed as to best subServe the com- 
mon good” as enumerated in Art. 39 (b) of 
the Constitution, is clearly justified. 


34. I must frankly confess that I had 
doubts in my mind as to the legality of the 
nationalisation of the coke oven plants of 
jthe petitioners in view of the discrimination 
nlleged. But on an anxious and very careful 
consideration of the matter I have come to 
the conclusion that in the facts and circum- 
‘stances of this case it cannot be said that 
‘there has been any such discrimination as 
jinfringe Art. 14 of the Constitution, 


35. My learned brother Chinnappa 
Reddy, J. in his judgment observed :— 


“Coke oven plants which were part of the 


-eoking coal mines as nationalised being in or 
belonging to the owners of the mines also 
‘stood automatically nationalised. Other 

‘coke oven plants which did not belong to 


Sanjeev Coke Mfg. Co. v. M/s. Bharat Coking Coal Ltd. 


A LR. 
the owners of the mines but which were 
located near about the nationalised coking 


coal mines were also identified and nationa- 
lised by express provision to that effect. At 
that stage of the rationalisation and nationa- 
lisation of the coal mining industry, it was 
apparently thought necessary and sufficient 
to nationalise such coke oven plants as were 
in or belonged to the nationalised coking 
coal mines or as were identified as located 
near the nationalised coking -coal mines, 
leaving out all other coke oven plants. The 
nationalisation of the coking coal mines and 
the coke oven plants was ‘with a view to 
reorganising and reconstructing such mines 
and plants for the purpose of protecting, 
conserving and promoting scientific develop- 
ment of the resources of coking coal needed 
to meet the growing requiremenss of the iron 
and steel industry and for matters connected 
therewith or incidental thereto’, We do not 
entertain the slightest doubt that the nationa- 
lisation of the coking coal mines and the 
specified coke oven plants for the above 
purpose was towards securing that ‘the 
ownership and control of the material re- 
sources of the community are so distributed 
as best to subserve the common good.” 


36. I agree with these observations. To 
my mind, therefore, there was a logical basis 
for the nationalisation of the coke oven 
plants of the petitioners, leaving out a few 
and I am not satisfied that there has been 
any rank or arbitrary discrimination in vio- 
lation of Art. 14. I am further of the opin- 
ion that even if on the basis of a doctrinaire 
and formalistic attitude, it could be said that 
Art. 14 had been infringed, Art. 31C of the 
Constitution and the appropriate declaration, 
in the peculiar facts and circumstances of 
this case, would provide the necessary remedy 
for such violation, if there be any. Appli- 
cability of Art. 31C and the validity of the 
declaration will, to my mind, depend on the 
particular facts and circumstances of a case. 
In the present case as the State has enacted 
the law in directing its policy towards secur- 
ing the principles formulated in Art. 39 (b) 
of the Constitution, Art. 31C is properly 
attracted and the declaration is valid. 


t, 
, 


37. The decision of this Court in Minerva 
Mills case (AIR 1980 SC 1789) relied on by 
Mr. Sen, is not of any great assistance and 
in the view that I have taken it does not 
become necessary for me to refer to the 
same. Jt has been represented to us that the 
said decision is pending review in this Court. 
{, therefore, refrain from dealing with the 


1983 


waid decision and from makiag any observa- 
tions or. comments on the same, l 

-3@. I agree with my learced brother that 
these writ petitions must fail and should be 
dismissed. Costs generally follow event. 
To my mind, however,, whem a citizen is 
deprived of his property by 2 State action 
and feels aggrieved, by the act of the State 
and approaches the Court and if it ~ cannot 


_he said that his grievance is absolutely fri- 


— 1980) — 


ms 
b 


volous, the citizen in such a case should not 
be saddled with the costs simply because the 
Court finds that his grievance has no valid 
legal basis. To my mind, if cannot be said 


-that the writ petitions filed by the petitioners 


were vexatious particularly in view of the 
earlier decision of this Court in Bharat 
Coking Coal Ltd. v. P. K. Agrawala, (1979) 3 
SCC 609. I would, therefore, dismiss these 
writ petitions without any order as to costs. 
ORDER (in S. L. P. (Civil} No. 2020 of 
39. No orders are necessary in the 
special leave petition as the main writ pəti- 

tions have been disposed of. 
Orders accordingly. 


AIR 1983 SUPREME COURT 257 
(From: Andhra Predesh)*. 
V. X TULZAPURKAR AND 
. VARADARAJAN, JJ. 
Civil NER No. 1652 of 1975, D/- 29-11- 
1982. - 


“Tatupalli Ramalinga Sastri, Appellant V. 
Sri Yogananda Lakshminarasimhaswami 
Varu, Respondent. 


Andhra Pradesh (Andixva Area) mams 
Aboktion and Conversion imio. Ryotwari Act 
-67 of 1956), S. 3 (o) Notice meder for 
appearance in suo motu enquiry for deter- 
mintag nature of Inam — Non-compliance of 


— Effect. L. P. A. No. 245 ef 1972, D/- 1-6 


1974 (Andb. Pra), Reversed. 


Notice under S. 3 (2) was issued, calling 
upon the appellant, Archaka of the respon- 
dent-temple to appear before the Deputy 
Fehbsildar for Inams, in a suo motu enquiry 
for determining the nature of the Inam. But 
the appellant did not appear before the 
Deputy Tehsildar. The Deputy Tebsildar, 
therefore, decided on 22-12-1960, holding 
that the Inam was in favour of respondent- 
temple and that the appelant was only 
Archaka. The’ 


*L. P. A. Nő. 245 of. 192, DJ- 
(Andh. Pra) :.. 


‘LZ/AA/F720/82/BNP = 
1983 SC/17 HI G—5-A 


1-8-1974 


T. Ramalinga v. Sri Yogananda Lakshminarasimhaswami Varu 


` Ízvour of appellant and not the deity, 


Deputy Tehsildar granted 
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Patta in favour of - the respondent-templs. 
Ix a previous litigation between the appel- 
lant and the Board it was decided on going 
through all evidence that the Inam was. in 
` On 
oaallenging the order. 

Held that the Revenue Department which 
ceuld not have been unaware of the litiga- 
tions relating to the lands, could have looked 
irto these proceedings in the suo motu en- 
quiry which was taken up by the Deputy 
Tehsildar for Inams. The appellant could 
at bring these documents to the notice of 
the Dtepuy Tehsildar for Inams as he did not 
appear in the suo motu enquiry. The ulti- 
mate decisions of the Tribunals and, Courts 
bzlow would not have been what have been 
e-ven, if the appellant had appeared. before 
the Deputy Tehsildar for Inams and placed 
te entire material and had questioned the 
correctness and binding nature of the order 
oz the Revenue Court also. (Case remanded 
te Deputy Tehsildar for Inams for reconsid- 


- eration), L. P. A. No. 245 of 1972, D/- 1-8- . 


1374 (Andh. Pra.), Reversed. (Para 4)_ 

Mr. A. Subha Rao, Advocate, for Appel 
lent; Mr. G. N. Rao, Advocate, for Respon- 
dont. 


VARADARAJAN, J.:— This appeal dy 
special leave is directed against the judgment 
o€ the Division Bench of the Andhra Pra- 
&sh High Court -dismissing L. P. A. No. 245 
of 1972, which had been filed against ‘the 
judgment of a learned single Judge of that 
High Court in A. S. No. 89 of 1970. Notice 
wder S. 3 (2) of- the. Andhra Pradesh 
(Andhra Area) Inams Abolition and Conver- 
son into Ryotwari Act, 1956, which came 
into force on 14-12-1956, was issued, calling © 
upon the appellant, Archaka of the respon- 
dent-temple to appear before the Deputy 
Fehsildar for Inams, Guntur in a suo motu 
eaquiry for determining the nature of the 
Inam. But unfortunately, the appellant did 
not appear before the Deputy Tehsildar.. 
The Deputy Tehsildar, therefore, decided on 
22-12-1960, holding that the Inam was in 


favour of respondent-temple and that the 
appellant was only Archaka. The Deputy 


Tehsildar granted Patta in favour of the re- 
spondent-temple. ‘But the contention of the 
appellant is that the Inam title deed dated 
‘29-11-1860 in respect of the. lands was issued 
im favour of his ancestors, burdened with 
service of Swastivachakam in the Pagoda of 
the respondent-temple. The Inam title deed, 
Die Fair Register extracts otc. are avail~ 

adle : 
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‘2. The appellant filed an appeal against 


the aforesaid decision of the Deputy Tehsil-.. 


dar for Inams in I. A. No. 14 of 1961 before 
_ the Revenue Court. The - Revenue Court 
dismissed the appeal holding that the appel- 
lant was noz a person concerned, on -tbe 
ground, that he had not appeared before the 
Deputy Tehsildar for Inams in pursuance of 
the aforesaid Notice issued to him under 
Section 3 (2) of the Act. The appellant 
‘challenged that order of the Revenue. Court 
in W. P. No. 915 of 1961 and it was dis- 
missed. The appellant, thereafter, filed Ori- 
ginal Suit No. 42 of 1975 in the Court of 
the Subordinate Judge, Tenali for a declara- 
tion that the order dated 22-12-1960 of the 
Deputy Tehsildar for Inams granting Patta 
in favour of the respondent-temple is not 
. valid and binding on him. That suit was 
- dismissed by the learned Subordinate Judge 
on 30-1-1969. .Against the judgment and 
decree in that Original Suit, the- appellant 
' filed the aforesaid Appeal ‘Suit No. 89 of 
- 1970. TE 


-3. The Inam Title Deed dated 29-11-1860 
and the Inam Fair Register extract came up 
‘for consideration in Original Suit No. 314 of 
1941 before District Munsiff’s Court, Tenali, 
to which the respondent-temple as well as 
the Hindu Religious Endowments Board were 


` parties. That suit was filed by the appel, 


lant for a declaration that neither the appel- 
lant nor the property invotved in that swit, 
which is the land in dispute in these proceed- 
ings nor the income from the lands is hable 


‘to be proceeded against for recovery of con- 


tribution by the Hindu Religious Endow- 
ments Board and for the refund of Rupees 
' 32-14-6, being the amount collected by’ the 
: Board by way of contribution. That suit 
. appears to have been decreed by the trial 
Court. The Hindu Religious Endowments 
` Board took up the matter in appeal in A. S. 
No. 63 of 1944, Sub Court, Tenali, which 
“was subsequently taken on file as A. S. No. 
324 of 1944; Sub Court, Bapatla, and was 
dismissed on 30-12-1944. On a consid- 
‘eration of the evidence adduced by the par- 
ties and judgment and decree of the trial 
: Court, the learned Additional Subordinate 
Judge, who disposed of the appeal, observed 
thus in his judgment 


“The suit land is “Swastivachakam” | 
vice inam. From the documentary evidence 
adduced in the case, it is clear that the 
grantee of the land is not the deity, i.e. 
Yogananda Ndrasimhaswami of Yedlapalli, 
but the grantees were the ancestors of .the 


plaintiff. Ext. P-3 is the Title Deed No: 823° 


. granted to Thootupalli Narasayya Appayya 


F. Ramaliriga v. Sri Yogananda Lakshminarasimhaswami Varu 


‘of the Hindu Religious 


Sere” 


A.I. R. 


and Padmanabhudu of Yedłapallt by the 
Inam Commissioner for service in the: Pagoda. 
Plaintiff is the grandson of TF. Padama- 
nabhudu. Ext. P-4 is certified copy of the 


„Inam Statement, which: shows in. column 1 the 
of the Inamdars as the three persons ~~ 


names 
just now mentioned, to whom the title deed 
was granted by the Inam Commissioner. 
Ext. P-5 is Inam Fair Register extract, which 


also gives the names of three persons just ` ` 


now mentioned in column 14. In column 13 
relating to the original grantee, the remark 
is ‘not known’. Column 8 shows that the 
Inam was granted for service in the Pagoda 
of Yogananda Narasimhaswami of Yedlapalli 
for saying ‘Swasti’ ......... From the docu- 
ments referred’ to above, it is clear that the | 
suit land was granted in inam to the ances- 
tors of the plaintif and not to the deity 
though the same was burdened’ with. ‘swasti- 
vachakam’ service. The temple does not get 
any income on the suit property. So, by vir- 
tue of the provisions contained in Séc. 69 
Endowments Act, 

no contribution can. be levied: in respect of 
that property.” : 


4. The Revenue Department which could 
not have been unaware of the. litigations 
relating to the lands, could have looked into 
these proceedings in the suo; motu enquiry 
which was taken up by the Deputy Tehsildat — 
for Inams. The appellant could not bring © 
those documents to the notice of the Deputy 
Tehsildar for Jnams as he unfortunately did 
not appear in the suo motu enquiry. Un- 
fortunately, again the appellant had not 
questioned the appellate order of the Revenue 
Court which had confirmed the order of the 
Deputy Tehsildar for Inams in O. S. No. 42 
of 1965, which he filed in the Sub Court, 
Tenali for declaration that the said order of 
the Deputy Tehsildar for Inams dated 22-12- 


, 1960 was not valid and binding on him, 


The decisions in the appeal before the 
Revenue Court and W. P. No. 915 of 1961, 
appear to have been given on the technical 
ground that the appellant was not a. person 
concerned, because he had not appeared be- 
fore the Deputy Tehsildar for Inams in pursu- 


. ance of the Notice issued under S. 3 (2) of | 
We are of the opinion that the = 


the Act. 
ultimate decisions of the Tribunals and 
Courts below would not have been what 
have been given, if. the appellant had appear- 
ed before the Deputy Tehsiidar for Inams 
and placed the entire material and had ques- 


tioned the correctness and binding nature $ 
‘of the order of the Revenue Court also in 


O. S. No. 42 of 1965 which he filed in the 
Sub ‘Court, Tenali. -Jm these - circumstances, 


1983 


we are of the opinion that interest of jus ice 
requires that the entire matter should... go 
back ‘before the Deputy Teksildar for Inems 
for reconsideration, in the kght of the evi- 
dence which may be produced before him 
by both parties. The appeal is accordicsly 
allowed and the matter is remitted to the 
Deputy Tehsildar for Inams, Guntur for 
fresh disposal in accordance with law, vith 
liberty for both parties to produce oral ind 
documentary evidence. There will be no 
order as to costs. 

Appeal alloyed. 


AIR 1983 SUPREME COURT 259 

| (From: Gujarat)* 

‘A. P. SEN, E. S. VENKATARAMIAB 
i AND R. B. MISRA, JJ. 

Civil Appeal No. 2279 o? 1970, Dj- 13-1- 
1983. 

Haji Siddik Haji Umar and others, Appel- 
lants v. Union of India, Respondent. 

(A) Administration of Evacuee Property 
Act (31 of 1950), Ss. 8 (2), 8 (2A), & 7, 
16 (1), 28, 46, 55 and 58 — Junagadh State 
Evacuee (Administration of Property) Act 
(12 of 1948), Ss. 4, 7, 16 — Effect of S. 2 (2) 
and S. 8 (ZA) — Suit properties taken ver 
under Junagadh Act as eracuee prope-ties 
-—- Possession of Custodian continued til 
passing of Central Act — It could noc be 
said that they were not evacuee properties 
— Question whether any property is evazuee 
property — Determination of — Jurisdiation 
of Civil Court, barred. (Civil PC. (5 of 
1908), S. 9). l 

The pattern of the provisions of the Jina- 
gadh State Evacuee (Administration of ?ro- 
perty) Act (12 of 1948) was different rom 
the provisions of the Administration of 
Evacuee Property Act (Central Act 31 of 
_1950). Whereas under S. 7 of the Ceatral 
Act an enguiry had to precede the decara- 
tion that a property was an evacuee property 
under the Junagadh Act, no. such enquiry 
was contemplated. But the provisions. of 


the Junagadh Act did not allow any unjust — 


results to follow. The Custodian was re- 
quired to take possession of any . property 
which had been left in Junagadh by an 
evacuee and to preserve and manage it antil 
the evacuee returned and on his return the 
possession was to be restored fo him. There 
was no violation of any principles of na “ural 
justice-as such involved in the process. On 


*F. A. No. 438 of 1962, D,- 29-7-1970 (Guj.)_ 


© AA/AA/A294/83/SSG - 


C Haji Siddik Haj. Umar v. Union of India 


"iag occupied by trespassers 
_ preservation. 


-any irregularity in the procedure. 
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the other hand it provided for a machinery 
for preventing the properties of. evacuees be- 


and for . their 
(Para 13) 


-Ail properties vested in the Custodian 
under the Central Ordinance became evacuee 


-property in the hands of the Custodian ap- 


pointed under the Act by virtue of sub-sec- 
tions (2) abd (2A) of S. 8 of the Act. Any 
doubt that existed about the vesting of the 
properties in the Custodian under the Act as 
evacuee property was removed by enacting 
3. 8 (2A) of the Act with retrospective effect 
3y Central Amendment Act, 1 of 1960. ‘The 
words “notwithstanding ‘any defect in or the 
-nvalidity of such law or any judgment, 
decree, or order of any Court” found in 
sub-section (2A) of S. 8 of the Act do not 
zut down the operation of the clear words 
of that sub-section which validate the vest- 
‘ng of any property which purports to have 
vested as evacuee property. even if there was 
The non 
abstante clause referred to above is. not in- 
tended to whittle down the operation of sub- - 
section (2A) of S. 8. It is introduced only 
out of abundant caution. . (Para 17) 


In the. context of which -sub-section (2A) 
of S. 8 of the Act appears, it cannot, there- 
fore, be said that -sub-section (2A) would 
operate only where there is any defect in or 
invalidity of any previous law or where there 
is any judgment, decree or order of any 
Court to the contrary. AIR 1954 SC 596, 
AIR 1971 Guj 181 and AIR 1961 SC 365, 
Foll. (Para 18) 

When the suit properties had been taken 
over under the Junagadh Act as evacuee 
properties in September, 1948 and had con- 
tinued to be in the possession of the Custo- 
dian till the Central Act was passed, it could 
not be said that they were not evacuee pro- 
perties. By reason’ of the deeming provi- 
sions in sub-sections (2) and (2A) of S. 8 of 
the Act, there would be automatic vesting 
of such properties and such a vesting could 
not be reopened after the Act came into 
force. Whey had to be dealt with. under the 
Act as evacuee properties which had duly 


vested in the Custodian under the Act. AIR 
1968 SC 169, Foll. (Para 19) 


In view of Ss. 28 and 46 of the Central 
Act, no Court, either Civil or Revenue, can 
entertain any suit or proceeding in which the 
question whether any property is or is not 
evacuee property arises or in which the legal- 
ity of any action taken by the Custodian 
General or Custodian under the Act is ques- 


tioned. Any matfer which the Custodian 
_ General or the Custodian is empowered ` to 


ee 


* 
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determine by or under the Act is also out- 
side the jurisdiction. of .any such Court. 
AIR 1979 SC 687 and AIR 1980 SC 1206, 


Dist. (Para 20) 
The question whethei a certificate under 
_S. 16 (1) should have been issued by the 


Central Government also was by implication 
barred as it was the Custodian who had to 
restore the property: after holding an enquiry 
into the title of the evacuee when an appli- 
cation was made to him along with a certi- 


ficate issued by the Central Government and 


a certificate of that nature by itself would 


be of no use. 
(B) Displaced Persoms (Compensation and 
Relrabilitation) Act (44 of 1954), S. 12 — 
Notification under — Publication of — Right, 
tifle or interest im’ evacaee properties — 
Vested absoletely in Central. Government 
free from all encumbratices in view of See 

tion 12 (2). AIR 1962 SC 994, Foli. 
(Para 22) 


Cases - Referred: Chronologicał Paras 


AIR 1980 SC 1206: (1980) 3 SCR 207 21 
AIR 1979 SC 687 : (1979) 2 SCR 699 21 
AIR 1971 Guj 181 18- 
AIR 1968 SC 169 :(1967) 3 SCR 736 20 


AIR 1967 SC 1244: (1967) 3 SCR 134 19 
AIR 1962 SC 994 : (1962) Supp 2 SCR 733 


AFR 
AIR- 


1961 SC 365: (1961) 2 SCR 9i 18 


844, Dicker v. Angerstein . - 18 

Mr. T. U. Mehta, Sr. Advocate, Mr. R. P. 
Kapoor, Advocate with him, for: Appellant; 
Mr. P. A. Francis; Sr. Advocate, Mr. S, N. 
Chaudhary and Mr. R. N. Poddar, Advocates 
with him, for Respondent; Mr. R: N. 
Sachthey and Mr. Dhebar, Advocates, foy 
the intervenor. 


E, .S. VENKATARAMIAH, J.:— This 
appeal by certificate is filed against the judg- 
ment and decree dated July 29, 1970 passed 
by the High Court of Gujarat in First Ap- 


‘peal No. 438 of 1962 affirming the judgment 


and decree dated Aug. 27, 1962 passed in 
Special Civil Suit No. 254 of 1959 on the 


- file of the Civil Judge (Senior Division), 


Junagadh dismissing the suit of .the plain- 
tiffs for possession of the properties men- 
tioned in Schedule I attached to ' the plaint 


and for damages and other reliefs penne the < 


Union of India. 


. 2. The properties in question which are 
situated in the area which formed part of 
the former princely State of Junagadh ori- 
ginally belonged to one Haji Umar Kasam, 
a. resident of Junagadh who died on ‘May 22, 


Haji Siddik. Haji Umar. v. Union of India ` 


(Para 20) . 


1954 SC 596: (1955) 1 SCR 206 18 
(1876) 3 Ch D 600:45 LJ Ch 754:24 WR 


ATIR. 


1956. The plaintifis” are his heirs and legal 
representatives. 


3. The Nawab of Junagadh accepted the 


- accession of his State to Pakistan on Aug. 13, 
. 1947. On Sept. 25, 1947 Haji Umar Kasam © 


left Junagadh for Haj and sailed from Bom- 
bay by “S. S. Akbar” on Oct. 8, 1947. On 
Oct. 24, 1947, the Nawab of Junagadh fled 
to Pakistan. The State of Junagadh was 
taken over by its people and a Council of 
Administration was set up to administer it. 
Thereafter the State acceded to India. On 
Feb. 13, 1948 Junagadh State Evacuees 
(Administration of Property) Act XII of 1948 

(hereinafter referred to as ‘the ‘Junagadh 
Act’) was enacted. It provided for the 
administration of the properties belonging te 
evacuees. Under that Act the expression 
‘evacnee’ was defined as a person ordinarily 
resident in or owning property of carrying 
on business in any village or town within 
the Junagadh State who had on account of’ 
civil disturbances or the fear of such dis- 


turbances left that village or town and did 


not personally occupy or supervise his pro- 
perty or business. All property in which an 
evacuee had any- right or interest other than 
any movable property in his immediate phy- 
sical possession which was called ‘evacuce 
property’ situated within the Junagadh State 
came to be vested in the Custodian appoint- 
ed for the purpose of that Act and was di- 
rected to continue to be so vested until -the 
Junagadh State Government by notification 
otherwise directed. There were detailed. pro- 
visions in that Act relating to the manage- 
ment of evacuee properties. Section 16.- (1) 
of that Act however provided that on being 
satisfied. that evacuees had returned or were 


- returning to the Junagadh State, the Juna- 


gadh State Government might by notifica- 
tion in the State Gazette authorise return of 
the property to the owners in accordance 


‘with the aforesaid S. 16. Any person claim- 


ing to be entitled to any such property could 
apply in writing -to the Custodian who had 
after giving public notice to hold a summary- 
enquiry into the claim and to pass a formal 
order declaring the person to whom. the. pos- 
session of the property. might be delivered. 
A notice was issued by the Assistant Gus- 
todian who also exercised certain’ specified 
powers of the Custodian under the Junagadh 
Act on May 1, 1948 in respect of the pro- 
perties of Haji Umar Kasam (H. U. K.) as 
he had ‘not returned to Junagadh and was 
away for more than six months. --On May 5, 
1948 his son Haji Mohamed Siddik Haji 
Umar sent a reply. to that notice stating that 


his father Haji Umar Kasam had not gone ° 


` 
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away from Junagadh out of fear of civil 
disturbances; that he had gonz on ‘Haj’; that 
all his heirs. were living in Junagadh and 
that he was returning shortly and therefore 
his properties might not be treated as evacuee 
properties. No specific reason was, however, 
given in the said reply for the long delay in 
the return of Haji. Umar Kasam. On receipt 
of his reply that notice was withdrawn on 


"May 31, 1948. Since Haji. Umar Kasam had 


not returned till September, 1948 the pos- 
session of the suit properties was taken by 
the Custodian between Sept. 23, 1948 and 
Oct. 1, 1948 as evacuee properties. By the 
Saurashtra Ordinance III of 1949, the terri- 
tory of the Junagadh State was integrated 
with the United States of Saurashtra. It is 
alleged. that by an order -dated March 1, 
1949 Haji Umar Kasam was declared to be 
a non-evacuce and the ice factory, 
the: suit properties, was ordeced to be re- 
turned to his sons. This fact is disputed by 
the Union of India although the High Court 
of Gujarat has held that there was such an 
order. The possession of the ice factory was 
not, however, returned. It continued to be 
with the Custodian. But again on May 20, 
1949, the Custodian purporting to . exercise 
his power under the Junagadh Act treated 


-Haji Umar Kasam as an evacuee and direct- 


ed that his ice factory should be taken pos- 
session of aS an evacuee property. The ice 
factory was leased out by the State Govern- 
ment in favour of a refuges called Suraji 
Krishan Nandlal Chowdhary in May, 1949. 
Since Haji Umar Kasam had not yet return- 
ed to India, his sons filed an appeal 
July, 1949 before the District Judge, Juna- 
gadh against the order declering him as an 
evacuee., On August 4, 1949 the Saurashtra 
Ordinance XLIII of 1949 (hereinafter refer- 
red to as the ‘Saurashtra Ordinance’) was 
passed repealing the Junagadh Act and under 
that - Ordinance the properties vested in the 
Custodian under the Junagadh Act came to 
be vested in’ the Custodian of ‘the United 
States of Saurashtra. This Ordinance was 
repealed and replaced by the Administration 
of Evacuee Property Ordinance No. XXVI 
of: 1949 (hereinafter referred to as the ‘Cen- 
tral Ordinance’) which applied also to all the 
acceding States except Cooch-Behar, Manipur 


and Tripura ‘with effect from Oct. 18, 1949. 
The Ceéntral Ordinance was repealed and re- 
placed by the Administration of Evacuee 
Property Act, 1950 (Act 31. of 1950) (herein- 
after referred to as ‘the Act’) which came 


into force on April 17, 1953. > Haji Umar 
Kasam returned to India om Dec, 23, 1949 
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after the Central Ordinance had come inte 
fcree. 


4. Now reverting to the appeal preferred 


b» the sons of Haji Umar Kasam filed in 


July, 1949 before the District Judge, Juna- 
gedh it is seen that the said appeal. was 
transferred by the District Judge to the High 
Court’ of Saurashtra State without deciding. 
it The High Court in its turn as per its 
o-der dated March 22, 1950 sent the appeal 
ta the Custodian of Evacuee Property `of- 
Saurashtra on a joint submission made by 
the counsel appearing for the appellants as 
well as the counsel for the Custodian with 
which the High Court agreed. When the 
said appeal was pending before the Custo- 
dian, a petition purporting to be under sub- 
section (2) of S. 6 and S. 27 of the Central 
CGrdinance was presented by Haji Umar 
Kasam himself to the Custodian General of 
Evacuee Property requesting him to with- 
draw the appsal to his file and to dispose it 
af. That petition dated April 17, 1950 was 
actually presented on April 19, 1950. Be- 
fore the above petition could be heard by 
tae Custodian General, the Custodian dis- 
missed the appeal on June 2, 1950 On two 
rounds viz. (i) that the appeal had been 
fled after the expiry of the period of limi- 
tation, and (ii) that Haji Umar Kasam having 
left the Junagadh State limits after Aug. 15, 
1947 and having not returned by the time the 
crder under appeal was passed i.¢. May 20, 
1949 he had been rightly treated as an 
evacuee. 


5. Against the order passed by the Čüs- 
todian on the appeal on June 2, 1950 a re- 


“vision petition was filed before the Custodian 


General under S. 27 of the Act. The Cus- 


todian General took up for consideration the 


getition filed on April 19, 1950 requesting 
Fim to withdraw the appeal”. then pending 
tefore the Custodian and tHe revision peti- 
Gon filed against the order passed in appeal 
by the Custodian together. After hearing 


the counsel for Haji Umar Kasam the Cus- 


todian General disposed them of by his order 


. dated August 9, 1950. Though he agreed 


with the submission made on behalf of Haji 
Umar Kasam that the appeal filed against 
the order passed by the Custodian, Junagadh 
en May 20, 1949 could not be disposed of 
by the Custodian of Saurashtra State, who 
was of the same rank as the Custodian who 
had pdssed the order under appeal, he found 
K difficult to go behind the order of the 
High Court of Saurashtra which had trans- 
ferred the appeal to the Custodian of Sau- 
rashtra by ‘its order agreeing with the joint 
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submission made ‘by. the counsel for the ap- 


pellants therein and the counsel for the Cus- 
tedian. That judicial order according to the 


Custodian General, having become final could 


mot be interfered with by him. He also 
felt that it was not possible for him to set 
aside the order of May 20, 1949 passed by 
the Custodian, Junagadh as the office of the 
Custodian General was not in existence then, 
even if he could interfere with the appellate 
order passed by the Custodian of Saurashtra 
holding that the appeal was barred. by time. 
For these and other reasons, the Custodian 
- General dismissed both the petitions dated 
April 19, 1950 and the revision petition by 
his order dated August 9, 1950. That order 
was allowed to. become final. 


6 Haji Umar Kasam also made an ap- 
plication in January, 1950 to the Custodian 
for restoration of his property under Sec. 16 
of the Central Ordinance. That section read 
as: 


“16. Restoration of Property: (1) the Cus- 
todian may, on application made to ‘him in 
this behalf in writing by an evacuee or any 
person claiming to be an heir of an evacuee, 
restore, subject to such terms and conditions 
as he may think fit to impose, the evacuee 
-. property to-which the evacuee. or other per- 
son would have been entitled if this Ordi- 
nance were not in force: . 


Provided that the applicant produces in 
‘support of his application a certificate from 
the Central Government or from any person 
authorised by it in this behalf, to the effect 
that the evacuee property may be so restored 
. if the applicant is otherwise entitled thereto. 








> (Z) On receipt of an application under sub- 
_ section (1), the Custodian shall cause , public 
notice thereof to be given in the prescribed 
manner, and,. after holding a summary in- 
quiry into the claim in such manner as may 
be prescribed may — 


(a) make a formal order declaring that 
“the property shall be restored to the bag 
cant; or 


(b) reject the application; or 
(c) refer the applicant to a Civit. Court 


for the determination: of his claim ard ' titte 
to the property : 


Provided that no’ order’ for restoration 
shall be made under -this-section, unless pro- 
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- to the evacuee or to the heir, 


. Stay there. 


‘Bank of India, 
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vision has been made in the- prescribed man- 
ner for the recovery of any amount due to- 


_the Custodian in respect of the propery on 
the management thereof. 


(3). Upon the restoration of the property ™ 
as the case 
may be, the Custodian shall stand absolved 
of all responsibilities in respect of the pro- 
perty so restored, but such restoration shall 
not prejudice the rights, if any, in respect of 
the property which any other person may 
be entitled to enforce against the person to 
Whom the property has been so restored: 


Provided that every ledse granted in re- 


spect of the property or on behalf of the 


Custodian shall have effect against the per- 
son to whom ‘restoration is made until such 
lease is determined by lapse of time or by 
operation of law.” {Underlining by us.) 


(Note: Section 16 (1) of the Act . which 
replaced the Central Ordinance on apal 17, 
1950 .was in- the same terms.) 


7. On receipt of that application filed by 
Haji Umar Kasam, the Custodian informed 
him on. Feb. 25, 1950 that in order to pro- 
ceed with it, it was necessary that he should 
produce a certificate of the Central Govern- 
ment as contemplated under the proviso to 
Sec. 16 (1) set out above. Accordingly he 
applied to the Custodian General for such 
a certificate on March 10, 1950. That ap- 
plication was sent to the Custodian of Sau- 
rashtra for enquiry and report. The Cus- 
todian submitted his final report on June 30, — 
1953. In his application Haji Umar Kasam 
had claimed that he had left India for the 
purpose of Haj and had gone to Mecca 
where he fell ill necessitating a prolonged 
He also claimed that he had 
stayed all along there from September, 1947 
to December, 1949 when he returned to 
India. In support of his case he: produced a 
certificate dated Dec, 3, 1949 issued by the 
Indian Consul at Jeddah (Saudi Arabia) say- 
ing that he had been unavoidably -detained — 
there and could not be repatriated earlier. . 
On enquiry the Custodian found that apart 
from the other circumstances, such as earlier 
statements made by the sons of Haji Umar 
Kasam, certain remittances sent from - the 
Junagadh Branch to ‘him 
which were encashed at Karachi suggested 
that Haji Umar’ Kasam must have been in _ 
Karachi for a major part of the period dur- 
ing which he was away from India. ~The 
following was the list of remittances; =} - 


ys 
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: > “THE BANK: OF INDIA: 
JUNAGADH. BRANCH 


Amou remiited: by) various individuals and: firms to- puns residing in Karachi 
„ {Pakistan} through this branch. - 





Sr. - Date of Narre of Amount Name of Receiver 

No. remittance remitter remitted in Pakistan- 
] 2 3 4 5 

24 3-11-47 ‘Haji Ibrahim Ayub 12,600: Haji Umar Kasam . 
70 22-11-47 Haji Ibrahim Ayub 4500 Haji Umar Kasam 
167 27-11-47 Haji Ibrahim. Ayub 3,500 Haji Umar Kasam - 
488 23-31-48 Baramain H. Mian 1000 Haji Umar Kasam 
573 10-4-48 Alibhai Haji Hakimbkal 2,000 Haji Umar Kasam _ 
592 1-5-48 Haji, A. Haji Umar 5,000 Haji Umar Kasam 
617 7-6-48 Haji A. Haji Umar 5,000 Haji Umar Kasam 
620 9-6-48  Abdreman Kasam 1,800 Umar Kasam” 


~ 


8. The Custodian reported that the evi- 
dence before him revealed that Haji Umar 
Kasam had received the payments through 
the above bank remittances at Karachi and 
that the case that Haji Umar Kasam had: 
stayed in Mecca throughout was not believ- 
-able. After considering the entire matter 
before it and the report referred to above 
the Government of India declined to grant 
a certificate referred to in 
Section 16 (1) of the Act as it stood then 


‘ and communicated its decisicn to Haji Umar 


‘under Sec. 


Kasam through the Custodian, Saurashtra 
on July 3, 1954. This decision again was 
not questioned in any Court. A notification 
12 of the Displaced Persons 
(Compensation and Rehabilitation) Act, 1954 
was issued in respect of the properties in 
question on June 8, 1955. No further effec- 
tive action appears to have been taken by 
Haji Umar Kasam. against this 
except writing letters to the ministers of the 
Government of India, some of which are 
produced before this Court by way of answer 
to a question put by the Court as to whether 
any such action was taken before the insti- 
tution of the suit. 


9, As mentioned earlier Haji - Umar 
Kasam died on May 22, 1956. Thereafter 
his heirs and legal representatives filed the 


suit out of which this appeal arises in the 
year 1959 after issuing the required notice 


dated Jan. 2, 1959 under S. 80 of the Civil 
P. C. In that notice, it was stated that the 


, Special Custodian Officer had taken posses- 


sion of the suit properties between Sept. 23, 
1948 and Oct. 1, 1948 illegally acting in 
abuse of his powers. The plaintiffs demand- 
ed the return. of the suit properties and also 


the proviso to 


notification . 


' damages for illegal possession from Oct. 1, 


1948 to Jan. 1, 1959. 

10. The main contention of the plaintiffs - 
in the suit is set out in paras 4 and 5 of the 
plaint. It is pleaded therein that Haji Umar 
Kasam was not an evacuee; that the first 
notice issued by the Custodian Officer was 
withdrawn on May 31, 1948: that again in. 
September, 1948 the Special Custodian Offi- 
eer had. taken possession of the ice factory 
belonging to Haji Umar Kasam without 
issuing any notice to him and later on on a 
representation made- by the plaintiffs, the 
Special Custodian Officer passed: an Order on 
March. 1, 1949 directing the restoration of 
the properties of Haji Umar. Kasam to him 
and that again on May 20, 1949 the Custo-. 
dian of Evacuee Property, Junagadh had 
made a declaration that Haji Umar Kasam 
was an evacuee and directed the taking over 
of his properties. It is contended that 
order of May 20, 1949 which was passed 
without issuing notice and without holding 
an enquiry after the order-of March 1, 1949 
was illegal and in excess of jurisdiction. In 
paras 6 and 7 of the plaint, it was alleged 
that the order passed by the Custodian on 
June 2, 1950 was bad in law and the rejec- 
tion of the petition by the Custodian Gene- 
ral on Aug. 9, 1950 and the refusal by the 
Government of India to grant the certificate 
under Sec. 16 of the Act were again contrary 
tò law. The suit was filed by the heirs and 
legal representatives of Haji Umar Kasam 
cn the above basis for possession of the 
twelve properties mentioned in Schedule 1 
attached to the plaint which originally be- 
longed to him. The defendant; Union of 
India, which contested the suit while not 
denying that an order was made on March 1, 
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the order dated: May 20, 1949 had been pass- 
ed in, accordance with law after making ne- 
cessary inquiry at which the plaintiffs 
been given sufficient opportunity to | prove 
that Haji Umar Kasam was not an evacuee. 
Reliance was also placed by the Union of 
india .on the orders passed on the application 
made under S. 16 of the Act, the notifica- 
tion issued under Section 12 of. the Displaced 
Persons (Compensation and Rehabilitation) 
Act, 1954 and S. 46 of the Act which barred 
the jurisdiction of the Civil Court to decide 
the questions raised in the suit. 


11. On the aforesaid pleadings, the trial 
Court framed as many as fifteen issues and 
at the conclusion of the trial recorded its 
findings on them. Ultimately the suit was 
dismissed. The High Court in appeal dis- 
cussed the effect of some of the provisions 
of law applicable to the case and dismissed 
the appeal. It did not, however, deal with 
_ all the issues.. It may be noted that on the 
question relating to the existence of. the 

- order of March 1, 1949 while the trial Court 
was of the view that there was no such 
arder, the High Court held that such an 
order had been made. 


. 12. In order to deal with the siatentions 
of the parties before us it.is necessary to 
deal with the effect of the orders passed from 
time to time under the various provisions of 
law applicable to the case. These orders can 
be classified into two groups viz. those pass- 
ed prior to the coming into ‘force of - the 
- Central Ordinance i.e. prior to Oct. 18, 1949 
_and those passed after the Central Ordinance 
eams into force. 
13. “We shall first deal with the orders 
-passed prior to the coming into force of the 
= Central Ordinance. It is now necessary to 
eonsider the provisions of the Junagadh Act 
- which came into force on Feb. 13, 1948. It 
did not provide for any enquiry before treat- 
ing any property as evacuee property. Sec- 
tion 2 (b) of the Junagadh Act defined the 
term ‘evacuee’ and S. 2 (c) defined the -term 
_ “evacuee property’ as all property in which 
an evacuee had any right or interest. The 
object of the Junagadh Act was to make 
‘provision for -the preservation 


of that Act provided that an evacuee pro- 
' perty situated within the Junagadh State 
would vest in the Custodian for the purpose 
` of that Act and would continue to be -so 
vested until the Junagadh State Government 
by notification. otherwise directed. Section 7 
ef that Act required the .Custodian to take 
possession of all evacuee properties. . Sec- 
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1949 as stated above, inter alia pleaded that, 


-of by him as evacuee property. 


had. 
“todian was satisfied that the claimant had 


It is thus clear that the pattern of the pro- 


- principles of natural justice as such involved 


and the- 
management of evacuee properties. Section 4 


| A. I. R. 


tion: 8 of that Act provided for an enquiry 
by the Custodian into the claims of any per- ~ 
son in respect of property taken possession 
Tf the Cus- 


any right to it, he had to give effect to it. 
But if he rejected the claim, the aggrieved 
party could file an appeal before the High 
Court. Section 16 (1) of. that Act empower- - 


“ed the Junagadh State Government by noti- 


fication in the State Gazette to authorise the 
return of any evacuee property on being 
satisfied that the concerned evacuee had re- 
turned or was returning to the. State of Juna- 
gadh after holding an enquiry into the title 
of such evacuee to the property in question. 










visions of the Junagadh Act was different 
from the provisions of the Act. Whereas 
under Sec. 7 of the Act an enquiry had to 
precede the declaration that a property was 
an evacuee property under the Junagadh Act 
no such enquiry was contemplated. — Bu 
the provisions of the Junagadh Act-did not 
allow any unjust results to follow. The Cus- 
todian was required to take possession of 
any property which had been left in Juna- 
gadh by an evacuee and to preserve and 
manage it until the evacuee returned and on 
his return the possession was to be restored] | 
to him. There was no violation of any 


in the process. On the other hand it pro- 
vided. for a machinery for preventing the- 
properties of ‘evacuees being occupied by 


trespassers and for their preservation. The 


suit properties had been admittedly taken 
over by the Custodian as evacuee properties 
in Sept., 1948 because Haji Umar Kasam had 
not returned to Junagadh: for over one year. 
Such taking over was an administrative act. 
The properties taken over as ¢vacute pro- > 
perties under the Junagadh Act by reason of 
the combined effect of Section 4 and Sec- 
tion 16 (1) thereof continued to be vested in 
the Custodian until the Junagadh State Gov- 
ernment by notification published in the 
Official Gazette authorised their restoration 
to the owner. No Gazette notification auth- 
orising ‘such restoration is produced before |_ 
the Court. The order dated March 1, 1949 ~. 
under: which it is claimed that the properties 
were ordered to be returned is also not pro- - 
duced. Even if such an order was there un- 
less it is shown that such an order had been 
passed by the State Government and pub-. 
lished in the Official Gazette, the evacuce 
properties taken over under the Junagadh 
Act would -not cease to be evacuee proper- 
ties... The. order dated. May 20, 1949 did not, 
N P 
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aois. in any way. alter the: situation. {i 


only reiterated the true character of the 5ro-. 


perties namely that the properties in qes- 


tion were evacuee properties which had been - 


taken over in exercise of the powers umder 
the Junagadh Act. 
Ahmed Haji Umar, plaintiff No. 2 in his de- 
position that they were in the possessior of 
the Custodian when the Saurashtra Ordinance 


game into force on August 4, 1949. Section 4 


of that Ordinance provided -that the provi- 
sions contained in that Ordinance and ths 
rules and orders. made thereunder would hava 
effect notwithstanding anything inconsistent 
therewith contained in any other law for ths 
time being in force in the United States of 
Saurashtra of which Junagadh was a part. 
Section 5 of that Ordinance provided for the 
vesting of all evacuee properties situate] ia 
the United States of Saurashtra in the Dus- 
todian under the Ordinance. Thus the prc- 
perties vested in the Custodian of Junagadh 
came to be vested in the Custodian of the 
United States of Saurashtra. The properties 
of Haji Umar Kasam also accordingly be- 


came vested in the Custodian of the Usted 


tates of Saurashtra. 


14. ` ‘The Central Ordinance came into force 
en October 18, 1949 and it was applicable 
to the State of Saurashtra also. Section 455 
ef that Ordinance read as follows: 


“55, Repeals and saving.— (1) The Admin- 
istration of Evacuee Property Ordinance, 
1949 (XO of 1949), as in force in the Chief 
Commissioners’ Provinces and the Province 
of Madras and the United Provinces is 


- hereby repealed. 


C) If, immediately before the commence- 
ment of this Ordinance, there is in force m 


. any Province other than any of the Pro- 


vinces specified in sub-section (1) or in afy 
aeceding state any. law corresponding tc the 
Administration of Evacues Property Ord- 
jnance, 1949, that law\also shall stand repeal- 
od. 


6) Notwithstanding the repeal by the 
Ordinance ef the Adminisċration of EBvacuee 


‘Property Ordinance, 1949, or of any cor- 


responding law, anything cone or any action 
taken in the exercise of any power conferred 
by that Ordinance or law shall be deemed to 
bavo been done or taken in the exercise of 
the powers conferred by this Ordinance. and 
any penalty incurred or proceeding cori- 
menced under that Ordinance or law shall 
be deemed to be a penalty incurred or pro- 
ceeding commenced under this Ordinance as 


if . this Ordinance were in force on the day - 
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on which such thing. was. done, action taken, 
aoa incurred or’ proceeding commenced. i 


I5. Sub-sections (2) and (3) of Section 55 
=xtracted above - treated all actions taken 
under the Saurashtra. Ordinance which also 


.-zame to be repealed as actions taken under 


the Central Ordinance. By Section 8 (2) of 
this Ordinance all evacuee properties vested 
in the Custodian of the United States of 
Saurashtra became vested in the Custodian 
appointed or deemed to be appointed under 
it. That sub-section read as: 


“8, Vesting of evacuce property. in the 
Custodian 


(1) . 

(2) Where’ mediately before : the - com- 
mencement of this Ordinance any evacuee 
property in a Province -had vested in any' 
person exercising the powers of a. Custodian 
under any law repealed hereby, the evacuee 
property shall, on: the commencement of this 
Ordinance,. be deemed to have vested in the 
Custodian appointed or deemed to have been 
appointed for the Province under this ` 
Ordinance, and shall continue to so vest.” 


16. It is only after the Central Ordinance 
came into force that Haji Umar Kasam who 
had returned to India in Dec., 1949 pre- | 
ferred his petitions for restoration of his’ 
properties under Section 16 (1) of the Cen- 
tral Ordinance and also applied for a certifi- 
cate as per proviso to that sub-section to the 
Government of India. Again it is only after 
the Act came into force on April 17, 1950 
replacing the above Central Ordinance, the 
Custodian General disposed of the petition 
for transfer of the appeal pending before the 
Custodian of Saurashtra and the revision 
petition filed against his order dated June 2, 
1950. The effect of these proceedings. have 
to be considered in the light of the: provi- 
sions of the Act. The relevant provisions of 
the Act which have to be considered are Sec- ` 
tion 8 (2), Section 8 (2-A), Section 16 (1), 
Section 28, Section 46 and Section 58. It 
may be mentioned here that Section 8 (2-A) 
of the Act was inserted into the Act by the 
Administration of Evacuee Property (Am- 
endment) Act, 1960 (Act I of 1960) on 
February 27, 1960 but Section 2 of that Act 
declared that that new sub-section “shall be 
inserted and shall be deemed always to have — 
been inserted” thus giving it retrospective 
effect from the date of the commencement > 
of the Act. Section 16 (1) of the Act was 
in. the same terms as Section 16 (1)-of the 
Central’ Ordinance extracted above. The 
other relevant provisions of the AAE are 
given below : : : 
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“8. Vesting of. evacuee Bopig 


. Custodian. 


OD) ce. eee 
mencement of this Act, any. property in a 
State had vested as evacuee property in any 
person exercising the powers: of Custodian 
under any law repealed hereby. the property 
shall, on the commencement of this Act, be 
deemed to be evacuee property declared as 
such within the meaning of this Act and shall 


be deemed to have vested in the Custodian . 


appointed or deemed to have been appointed 
for the State under this Act, and shall con- 
tinue to so vest: 


Provided that where at the commencement 


-of this Act. there is pending before the High 
Court, the Custodian or any other: authority 
for or in any State any proceeding under 


Section 8 or Section 30 of the Administra- 
tion of Evacuee Property Ordinance, 1949 
(XH of 1949), or under any other correspond- 
ing. law repealed by the Administration of 
Evacuee Property Ordinance, 1949 (XXVI 
of 1949), then notwithstanding anything con- 


- tained in this Act-or any other law for the 


4 


time being in force, such proceeding shall be 
disposed of as-if the definitions of ‘evacuee 
property’. and ‘evacuee’ contained in Sec. 2 
of -this Act had become applicable thereto. 
{2-A) Without prejudice to the generality 
of the provisions contained in sub-section (2), 
all property which under any law repealed 
hereby purports to have vested as evacuee 
property. in any person exercising the powers 
of Custodian in any State shall, notwith- 
standing any defect in, or the invalidity of, 
such ‘law or any judgment, decree or order 
of any Court, be deemed for all purposes to 
have: validly vested in that person, as if the 
provisions of such law had been enacted by 


‘Parliament and such property shall, on the 
' commencement of this Act, be deemed to 


have been evacuee property declared as such 


‘within the meaning of this Act and accord- 


ingly, any order made or other action taken 


by the Custodian or, any other. authority in: 


- relation to such property shall be deemed to 


. General, 
tional Custodian, Authorised Deputy Cus- 
- todian, Deputy Custodian or Assistant Cus- 


have been validly and 
taken. 


28. Finality of orders under this Chapter— 


lawfully made of 


‘Save as otherwise expressly provided in this 


Chapter, every order made by the Custodian- 
District Judge, Custodian, Addi- 


todian shall be final and shall not be called 
in question in any Court by way of appeal 


or revision or in any original suit, SpoR 


tion or execution proceeding. 


Haji Siddik Haji. Uma v. Union: of India 


(2) Where i al before the com-. 


. be summarised thus: A 


, law or any judgment, decree, order of. any 


A- LR. 


in the ` 46. Jurisdiction of- Civil Courts barred in- 


certain matters. Save as otherwise expressly 
provided in this Act, no civil-or revenue 


Court shall have jurisdiction — . 
.. (a) to entertain or adjudicate upon any 
a ‘question whether anv property or any right 


to or interest in any property is or is not eva- 


cuece property; or 


Se eer 

(c) to question the legality of any action 
taken by the Custodian-General or the Cus- 
todian under this Act; or - 

{d) in respect of any matter which the 
Custodian-General or the Custodian is em- 
powered by or under this Act to determine. 

58. Repeals and savings— (1) The Admin- 
istration . of Evacuee Property - Ordinance, 
1949 and the Hyderabad Administration of 
Evacuee Property Regulation. are hereby re- 
pealed. 

(2) If, immediately before the commence- 
ment of this Act, there is in force in any 
State to which this Act extends any law 
which corresponds to this Act and which is 
not repealed by sub-section (f), that cor- 


responding law shall stand repealed. 


(3) The repeal by this Act of the Admin- 
istration of Evacuee Property Ordinance, 
1949, or the Hyderabad Administration | of 
Evacuee Property Regulation or of any -cor- 
responding law shall not affect the previous 
operation of that Ordinance, Regulation. or 
corresponding law and subject thereto, any- 
thing done or any action taken in the exercise 
of any power conferred by or under that 
Ordinance, Regulation or corresponding law, 


shall be deemed to have been done or taken - 


in the exercise of the powers conferred by of 
under this Act as if this Act were in. force on 
the day on which such thing was done or 
action was taken.” 


17. The effect of the provisions of the 
Act in so far as this case is concerned may 
properties vested in 
the Custodian under the Central Ordinance 
became evacuee property in the hands of the 
Custodian appointed under the Act by virtue 
of sub-sections (2) and {2-A) of Section 8 of 
the Act. Any doubt that existed about the 


‘vesting of the properties in the Custodian 


under the Act as. evacuee property was Te- 
moved by- enacting Section 8 (2-A) of the 
Act .with retrospective effect. It says that 
all property which under- any law repealed 
by the Act purports to have vested as evacuee 
property in any person exercising the powers 
of Custodian in any State shall, notwithstand- 
ing any defect in or the-invalidity of such 


ee 
~~ 


ya 
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Court be deemed for all purposes to kave 
validly vested in that person as.if the pwovi- 
sions of that law had been enactec by 
Parliament and such property shall on the 
commencement of the Act be deemej to 


have been evacuee property declared as such 


within the meaning of the Act and acord- 
ingly any order made or other action aken 
by the Custodian or any other authority in 
relation to such property shall be deem=1 to 
have been validly and lawfully mad or 
taken. This provision operates even if there 
is no defect in any previous law under ~shich 
action is taken and cures all defects, if any, 
in the taking over of the properties as eva- 
cuee properties. The words ‘notwithsta-ding 
any defect in or the invalidity of, suck. lew 
or any judgment, decree, or order of any 
Court’ found in sub-section (2-A) of S. 3 of 
the Act do not cut dowa the operatie;a of 
the clear words of that sub-section -hich 
validate the vesting of any property hich 
purports to have vested as evacuee preserty 
even if there was any irrezularity in the. pro- 
cedure. The non obstante clause referred to 
above is not intended to whittle dowr the 
operation of sub-section (2-A) of Sectscn 8. 
It is introduced only out of abtrdant 
caution. Omitting the non obstante cause, 
sub-section (2-A) of Section 8 would rad: 


“without prejudice to the generality c- the 
provisions contained in sub-section (23 all 
property which under any law repealeé pur- 
ports to have vested as evacuee property in 
any person exercising the powers of Casto- 
dian in any State shall be deemed far all 
purposes to have validly vested in tha per- 
SON sin. ese ae 


18. In the context in which sub-sec, 2-A) 
of Section 8 of the Act appears, it i: not, 
therefore, correct to hold that sub-sec. “2-A) 
would operate only where there is any <efect 
in or invalidity of any previous law or where 
there is any judgment, decree or order c= any 
Court to the contrary. . This view receives 
support from the rule of construction =dopt- 
ed by this Court in Dominion of Ina v. 
Shrinbai A. Irani, (1955) 1 SCR 206 : [AIR 
1954 SC 596). The High Court of Gajarat 
also has taken the same view of s1b-sec- 
tion (2-A) of Section 8 of the Act in A-med- 
. bhai Abdulkadar v. Custodian of E-acuee 
Property and Regional Settlement Ccmmr., 
Bombay, AIR 1971 Guj 181. Dealing with 
this provision, this Court observet in 
Azimunissa v. Deputy Custodian E-~acuee 
Properties. District Deoria; (1961) 2 SCR 
91 at pages 103-104 : (AIR 1961 SC - “35 at 
pages 370-71) thus; 
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““The word: “purport” -has maay shades of 
meaning. It means fictitious, what appears 
on the face of the instrument; the apparent 
and not the legal import and . therefore 
any act which purports to be done in exer- 
cise of a power is :to be deemed to ve done 
within ‘that power notwithstanding that the 
power. is not exercisable; Dicker v. Angerstein, i 
(1876) 3. Ch D .600, 603. Purporting is, 
therefore, indicative of what appears or the 
face of it or is apparent even though in law 
it may not be so. This means that at the 


‘time when the Act purported to vest the 


property in dispute in the -Custodian ever 
though the power was not exercisable, Sec- 
tion 8 (2-A) by giving a retrospective effect 
to Section 8.(2) of the Act makes the vest- 
ing as if it was vesting under Section 8 (2) 
of the Act and therefore the attack on the 
ground of invalidity cannot be sustained.... 


The effect of Section 8 (2-A) is that what 
purported to have vested under Section 8 (2) 
of Ordinance XXVII of 1949 and which is 
to be deemed to be vested under Section 8 
of the Act which repealed that Ordinance, 
notwithstanding any invalidity in the -original 
vesting or any decree or order of the Court 
shall be deemed to be evacuee property 
validly vested in the Custodian and any order 
made by the Custodian in relation to the pro- 
perty shall be deemed to be valid. Thus re- 
trospective effect is given to the Act to vali- 
date (1) what purports to be vested; (2) re- 
moves all defects or invalidity in the vesting 
or fictional vesting under Section 8 (2) of 
Ordinance XXVII of 1949 or Section 8 (2) 
of.the Act which repealed the Ordinance; (3) 
makes the decrees and judgments to the con- 
trary of any Court in regard to the vesting 
ineffective; (4) makes the property evacuee 


‘property by its deeming effect; and (5) vali- 


dates all orders passed by the Custodian in 
regard to the property”. 


19. Following the above decision,. this 
Court in Haji Esmail Noor Mohammad and 
Co. v.. Competent Officer, Lucknow, (1967) 3 
SCR 134 : (AIR 1967 SC 1244), held that 
where vesting of evacuee properties had 
taken place under any corresponding law 
prior to the coming into force of the Cen- 
tral Ordinance and of the Act, no questioa 
of making a fresh declaration under S. 7 (1) 
of the Central Ordinance would arise. The 
Court further held that by reason of th2 
deeming provisions in sub-sections (2) and 


{2-A} of Section 8 of the Act, there would 
be automatic vesting of such properties and 


such a vesting could not be reopened ` after 
the Act came into force. In view of the 
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. foregoing since it cannot be disputed, that 
ithe suit properties had been taken over under 
the Junagadh. Act as evacuee properties in 
` Sept., 1948 and had continued to be in ths 
~ possession of the Custodian fill the Act was 


passed, it is not possible to hold that they. 


were not evacuee properties. We are of the 
view that they have to be dealt with under 
the Act as evacuee properties which bad duly 
vested in the Custodian under the Act. 


20. Section 16 of the Act’ provides for 
restoration of evacuee property by the Cen- 
tral Government. Section 27 of the Act 
gives power: of revision to the Custodian 
General either on his own motion oy on ap- 
plication made to him to calt for the record 
of any proceeding in order to satisfy himself 
as to the legality or propriety of any order 
passed therein and to pass such order in 
relation thereto as he thinks fit. Section 28 
of the Act bars the jurisdiction of any 
Court, of course other than the jurisdiction 
of the High Court under Article 226 of ths 
‘Constitution and of the Supreme Court 
under Artilce 32 and Article 136 of the Con- 
stitution to entertain any suit or proceeding 
with respect to any order passed by the 
authorities mentioned therein. Section 46 of 
the Act which is worded very widely bars 
the jurisdiction of civil or revenue Courts in 
regard to matters mentioned therein. No such 
Court can entertain any suit or proceeding 
in which the question whether any property 
is or is not evacuee property arises or in 
which the legality of any action taken by the 
Custodian General or Custodian under the 


Act is questioned. Any matter which the 


Custodian: General or the Custodian is em- 
powered to-determine by or under the Act 
is also outside the jurisdiction of any such 
' Court. (See Custodian of Evacuee Property 
Punjab v. Jafrain Begum, (1967) 3 SCR 736: 
(AIR 1968 SC 169). In view of the above 
provisions, it was not open to the Civil Court 
in this case to decide whether the suit pro- 
perties were evacuee properties or not. It 
was also not open to it to decide the cor- 
rectness of the order of the Custodian 


General dated August 9, 1950 declining to 


interfere with the order of the Custodian 
dated June 2, 1950. he question whether a 
certificate should have been issued by the 
Central Government also was. by implication 
barred as it was the Custodian who ‘had to 
restore the property after holding. an enquiry 
into the title of the evacuee when an ap- 
plication was made to him along with a certifi- 
cate issued by the Central Government and 
a certificate of that nature by itself would 
be of no use. Neither Haji Umar Kasam 
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nor after his death his heirs and legal re- 
presentatives questioned these orders before 
the High Court under Article 226 of the 
Constitution or before the Supreme Court 


` under Article 32 or under Article 136 of the 


Constitution. They thus . became final and 
were beyond the jurisdiction of the Civil 
Court, ` 


ai. The decision of this Court in Sir 
Fazalbhoy Currimbhoy ete. v. Official -Trustee 
of Maharashtra (1979). 2 SCR 699 : (AIR 
1979. SC 687). is of no assistance to the plain- 
tiffs since-in that case the Court. was not 
concerned with any question of law similar 
to the one which has arisen for considera- 
tion in this case. -So is the decision of this 
Court in Dr. Rajendra Prakash Sharma v. 
Gyan. Chandra, (1980) 3 SCR 207 : (AIR | 
1980 SC 1206) in which the evacuee con- 
cerned migrated to Pakistan in the year 1967 
after the insertion of Section 7-A of the Act. 


.242% There is a further -hurdle in this case 
which has arisen on account of the publica- 
tion of the notification under Section 12 of 
the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954 in respect of the 
suit. properties on June 1, 1955. On the 
publication of such notification, the right, 
title or interest of Haji Umar Kasam in the 
suit properties became extinguished and they 
vested absolutely in the Central Government 
free from all encumbrances by virtue of Sec- 
tion 12 (2) of the said Act. (See Basan 
Ram v. Union of India, (1962) Supp 2 SCR 
733 :. (ATR 1962 SC 994)). It is perhaps for 
this reason that the Central Government 


: could not make any order on the petitions 


filed by Haji Umar Kasam or his heirs for 
restoration of the suit properties to them 
after the publication of the said notification. 


23. In the circumstances, the High Court 
was right in dismissing the appeal before it. 


24. In the result the appeal fails and it is 
dismissed. There shall be no order as to 
costs. The plaintiffs are also exonerated 
from the liability to pay the costs of the de- 
fendant in the trial Court. We, however, 
make it clear that the. dismissal of this ap- 
peal does not bar any other remedy avail- 
able to the appellants in law. 


Appeal dismissed. 
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. (From: Bombay)* 
D. A. DESAI AND R. B. MISRA, JJ. 


Civil Appeal No. 9i of 1983, D/- 11-1- 
1983. 

Shanta Genevienve Pommerat and another, 
Appellants v. Sakal Papers Pvt, Ltd. and 
` others,. Respondents. 


Companies Act (1 of 1956), Ss. 397, 398, 
483 — Bombay High Court Rules, R. 966-A 
— Company petition ‘under Ss. 397, 398 for 
relief against oppression and mismanagement 
— Dismissal of — Appeal against — Main- 
tainable under Section 483 — Cannot be dis- 
missed in limine but has to be admitted as a 
matter of course — Such appeal being not 
one mentioned under Rule 966-A of Bombay 
High Court Rales cannot ke placed for ad- 
mission. AIR 1976 SC 1380, Foll. Decision 
ef Bombay High Cowt in Comp. A. No. 30 
. of 1981, D/- 12-10-1981, Reversed. 


(Paras 6, 7) 
Cases Referred: | Chronological Paras 
AIR 1970 SC 1350 š 6 


‘Mr. R. K. Jain, Advocate, for Appellants; 
-M/s. F. S. Nariman and R. P. Bhatt, Sr. 
Advocates, D. N. Mishra Advocate with 
them, for Respondents. 


JUDGMENT : ~— Special leave granted. 


' 2 Petitioners filed Company Petition No. 
306 of 1980 in the High Court of Judicature 
at Bombay complaining about. the oppression 
_ by. the respondents in their management of 


the affairs of the Ist respondent-Company _ 


Sakai Papers Pvt. Lid. The matter came-up 
before the learned Company Judge, who by 
his judgment and order dated 2nd/3rd Feb., 
1981 dismissed the petition and directed the 
- petitioners to pay Rs. 10,0C0/- as and by way 
of costs to the respondents. Petitioners pre- 
ferred an appeal against the decision of the 
learned Company Judge under the Companies 
Act, 1956. This appeal was placed’ for ad- 
mission before a Division Bench of the Bom- 
bay High Court: and it was dismissed in 
limine. Appellants have preferred this ap- 
peal by special leave. against ‘the order dis- 
missing their appeal by the Division Bench 


- in’ limine. 


3. As we are-of the cpinion that it was 
not open to the Division Bench of the Bom- 
bay High Court to dismiss the appeal in 
limine, we ate at this stage not inclined to 
examine other contentions on merits. 


* Company A. No. 30 of 1981, DJ- 12-10- 
1981 “Bom). R 


AA/AA/A150/83/VCD 


‘SHianta. Genevienve Pommerat v: Sakal. Papers- Pvt, Ltd. 


S. C. 269 
. 4 Section 483. of the Compmis Act pro- 


vides that appeals from any order made, or.. 


decision given, in the matter of the winding 
up of company by the Court shall lie to the 
same Court to which, in the same manner 


in which, and subject to the same conditions 


under which, appeals lie from any order or 
decision of the Court in cases within its 
ordinary jurisdiction. The company petition 
filed by the appellants was under Ss. 397, 398 
and 403 of the. Companies Act. This group 
of sections are included in Chapter VI head- 
ed “Prevention of Oppression and Mis- 
management” which in turn falls within 
Part VI. bearing the heading “Management 
and Administration”. Provisions for winding- 
up are grouped together under Part VII. Sec- 
tion 483 is placed in Chapter II of Part VI. 
Therefore, at the first blush it would appear 
that Section 483 provided for appeals from 
any order made, or decision given, in the 
matter of winding up of the company by the 
Court. Expression Court is defined to mean 
with respect to any matter relating to a Com- 
pany (other than any offence against this 
Act), the Court having jurisdiction under the 
Act with respect to that matter relating to 
that Company as provided in Section 10. 
Section 10 provides that the Court having 
jurisdiction under this Act shall be :-— 

“(a) the High Court having jurisdiction in 
relation to the place at which the registered 
office of the company concerned is situate, 
except to the extent to whieh jurisdiction 
has been conferred on any District Court or 
District Courts subordinate to that High 
Court in pursuance of sub-section {2) ......... 
Section 483 confers the right to appeal and 
forum for the same in respect of any -order 
made or decision given, in the matter of the . 
winding up a Company by the High Court . 
having jurisdiction in the matter. The appeal 
shall lie to the same Court to which, in the 
same manner in which, and subject to ‘the 
same conditions under which, appeals lie 
from any order or decision of the Court in 
cases within ifs ordinary jurisdiction. 


5. Now an order under Sections 397, 398 
and 403 of the Companies Act, on the face 
of it, cannot be said to be an order made 
or decision given, in the matter of the wind- 
ing up of a company. Relief, undoubtedly 
under Section 397 and/or 398 is in fact an 
alternative to winding up. No doubt order 
under Section 397 or 398 could be an order 
made or decision given by the High Court 


having jurisdiction under the Companies. Aci 
~and, therefore, an appeal will lie to the Divi- 


sion Bench of the same High Court. This is 
not disputed. 
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6. Chapter XI of the Bombay ‘High 
Court Rules provides: for appeals to appel- 
tate Court. The Rules ‘make provision . for 
certain type of appeals to be placed in the 
first instance, for admission before a Bench 


of the High Court to be appointed by the. 


Chief Justice. . It is not: in. dispute: that the 
appeal preferred by the present appellants 
was not one such appeal which can be placed 
for admission under Rule 966-A and it 
follows from this Rule that the appeals other 
` than those mentioned in that Rule are not 
to be placed for admission. his point is no 
more res. integra in view of the decision of 
this Court- in M/s. Golcha Investment (P.) 
Ltd. v. Shanti Chandra Bafna, AIR .1970: SC 
1350, wherein after considering the provision 
‘Icontained in Rule 966-A, it- was held that 
appeals, other than those set out in the Rule 
are not to be placed for admission and they 
were entitled’ to be admitted as a matter of 
course. -This Court accordingly quashed the 
order dismissing the appeal im limine ob- 
serving that the appellate Court erreď in 
summarily dismissing the appeal because it 
was bound to entertain the same and dispose 
it of on merits: This observatiom will mutatis 
mutandis apply to the present appeal. 


7. Accordingly -this appeal must succeed 
on this limited ground. We: accordingly 
allow this appeal and set aside the order dis- 
missing the appeal preferred by: the: present 
appellants. in limine by the Division Bench of 
[Bombay High Court and remit the case to 
the appellate bench for disposal of. the same 
. according to law. In other words, the ap- 
peal shalt not come up for admission. but 
shall be fixed for hearing on merits and dis- 
posed of according to law as expeditiously 
..jas possible. There shall be no order as to 

-|costs of hearing of the appeal in this Court. 


8. Mr. R. K. Jain, learned counsel for the 
- appellants urged that this Court should make 
= some order of interim nature. As we have 
disposed of the -matter on a preliminary 
ground, and as we have not heard any conten- 
tion on merit, it would not be proper for us 
‘to examine. the question of granting of 


- ‘interim relief. Parties may appear after ex- 


_ piry-of two weeks from today before the 
= Court and seek appropriate relief. 


"Appeal allowed. 


- Sudama Prasad, Sah v. Ram Singhason 


ALR 
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. (From: AIR 1982 Pat 200) 
P. N. BHAGWATI, R. S. PATHAK AND 
AMARENDRA NATH SEN, JJ. 
Civil Appeal Ne. 3523 of 1982, DJ- 
1982. 
Sudama Prasad Sah, Appellant v. Ram. 
Singhason and others, Respondents. 


8-12- 


Constitution of India, Art. 136 -—- Civil 
P. C. (1908), S. 115 — Appeal — Interfer- . 
ente Suit for specific performance -— 
Amendment seeking introduction of wiling- 
ness ‘clause in plaint allowed. by trial Court 
but disallowed by High Court in revision — . 
High Court ordinarily should not interfere 
with such an order in revision Supreme 
Court however refused to interfere in view 
of the nature of claim involved, (Para 1) 


pee 
t 


+ 
—=— —< 
` 


Mr. B. P. Singh, Ranjit Kumar and Anil 
Kumar Jha, for Appellant; Mr. A. K. Srivas- 
tava, Advocate, for Respondents. 

. JUDGMENT :— This is an jpa against 
an order passed by the High Court in revi- 
sion setting aside an order of the trial Court 
allowing amendment of the plaint in a_ suit 
for specific performance filed by the . appel- 
lant against the respondents. It is true /that 
the High Court ordinarily should not inter- 
fere in revision with an order passed “by thej 
subordinate Court allowing an amendment 
and in this case the amendment only sought 
to introduce an express.averment of readi- 
ness and willingness’ and perhaps, therefore, 
‘we might have interfered with the order of 
the High Court, but having regard to the 
nature of the claim, we do not think it ne- 
cessary in the interests of justice that we 
should interfere with the order of the High 
Court in the exercise of our extraordinary 
jurisdiction under Article 136 of the .Consti- 
tution. Of course, it will be open to the 
appellant to argue that the facts as stated in 
the plaint constitute sufficient averment of 
his readiness and willingness to carry out 
his part -of the contract and it will be for 
the trial Court to decide whether such argu- 
ment is valid or. not. In the circumstances 
we reject the appeal with no order as to 
costs. . i 
i N Appeal rejected. 
LZ{AAJA9/83/VVG > =o ý 
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AIR 1983: SUPREME COURT 271 
(From: Punjab & Haryana)* 
P. N. BHAGWATI AND E. S. 
VENKATARAMIAH, JJ. 


Civil Appeal No. 80 of 1983, Dj- 
1983. 

Munshi Ram, Appellant v. Narsi Ram and 
another, Respondents. | 


Limitation Act (36 of 1953), Ss. 21, Pro- 
viso, 2 Œ) and Art. 97 — Civil P. C. (1908). 
0. 1, R. 16 — Suit for possession on basis 
of pre-emption right — One of vendees not 
impleaded — Mistake of plaintiff found to 
be made in good faith — Held, Proviso to 
S. 21 applied. S. A. No. 2140 of 1981, DJ- 
22-1-1982 (Punj. & Har.), Reversed. 


‘The appellant filed a suit for possession of 
a piece of land in exercise of his’ right of 
pre-emption against respondents 1 and 2 
alleging that they had purchased’ the land 
from his father under a registered sale deed 
dated 16-5-1977 in total disregard of his 
right of pre-emption. It was stated 
plaint that the cause of action arose on 16-5- 
1977 and-hence the suit filed on 29-1-1973 
was in time. Certified copy of sale deed 
was also filed along with fhe plaint. In the 
certified copy of sale deed there was mention 
of only respondents 1 and 2 as _ vendees. 
In the written reply filed on 17-5-1978 one 
of the pleas was that all <he vendees were 
not impleaded and hence the suit being for 
partial pre-emption was liable to be dismiss- 
ed. On 14-6-1978 the Court proceeded to 
frame issues. In that course when the ori- 
ginal sale deed was read i. transpired that 


one M was also a vendee along with respon- . 


dents 1 and 2. On the next day itself ap 
pellant filed an application to implead M 
and prayed for amendment of plaint stating 
16-6-1977 also as the date of cause of action 
on which day according to him the posses. 
sion of land was delivered to the -vendees, 
The amendment was sought to save the suit 
from bar of limitation prescribed by Art. 97 
of Limitation Act. The sait and application 
were dismissed as also the first appeal and 
the second appeal before High Court. 

Held, that the omission to implead Mas 
defendant was due to a mistake. The mis- 
take was made in good faith and hence Pro. 
viso to S. 21 (1) would apply and the suit 


*S. A. No. 2140 of 1981, Dj- 22-1-1982 
{Punj. & Har). 


AA/AA/A295/83/MVJ 


Munshi Ram vi Narsi Ram À 
would be deemed to ae been. filed’ on 29-1- 


of 1981, Dj- 22-1-1982 {Panj & Har.), 


14-1- 


in the 


S: €. 271 


7978 against M. ang: thus- it would be within 
time as required by Art. 97. S. A. No. 2140 
Re 


versed: {Paras 8, 9) 


Med 


e 


` Ja the iai ‘case the O had ob- 


tained a certified copy of the. sale-deed in 
question. and had filed the suit against re- 
spendents 1 and 2 who alone had been 
shown as the vendees in that copy. It has 
ĉo be held that in. the circumstances he had 
acted with due care and attention. ‘When 
the original of the sale deed was read out 
in Court by the counsel for respondents 1 
and. 2, the appellant realised the mistake and 
filed the application on the very next day. 
i.e. June 15, 1978 with all due diligence. 
Hence the suit against M should be deemed 
to have been filed on the date of the insti- 
tution of the suit i.e. Jan. 29, 1978 itself, 
which on the facts and in the circumstances 
of the case, should be treated: as the ‘earlier 
date’ referred to in the proviso to 5. 21 (1) 
of the Act. There is no dispute that if the 
suit had ‘been filed against M: also on Jan. 29, 
1978 it would have been m time and would 
not have suffered from the defect of non- 
joinder of a necessary party. The bar of 
limitation is thus got over by the appellant. 
Further, M being a necessary party has to 
be impleaded' under O. Tt, R. 10, C. P. C., to 
enable the Court effectually: and completely 
to adjudicate upon and: settle all the -ques- 
tions involved’ in the suit. (Paras 9, 10) 


Dr. L. M. Singhvi, Sr. Advocate, Mr. 
K. B. Rohtagi, Mr. Bharat Inder Singh and 
Mr. H. S. Chandiok, Advocates with ‘him, 
for Appellant; M/s. A. K. Sen; Sr. Advocate, 
Mr. Atruneshwar Gupta, Advecate with an m 
for Respondents. 


' VENKATARAMIAH, J.:— The simple 
question which arises for consideration in 
this case is whether the application made by 
the appellant for impleading an additional 
defendant to the suit out of which this appeal 
arises was in time. 


2. The.appellant filed a suit in the Court 
ef Sub Judge, Kaithal for possession of a 
piece of land in exercise of bis right of pre- 
emption against respondents 1 and 2 alleging 
that they had purchased the land from his 
father, Baburam under a registered sale deed 
dated: May 16, 1977 in total disregard of his.. 
right of pre-emption. He stated in the plaint 
that the cause of action. had arisen on 
-May 16, 1977 and hence the suit filed on 
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Jan. 29, 1978 was in time. Along with the 
plaint he produced a certified copy of the 
Sale deed ‘dated May 16, 1977 and in that 
eertified copy it had been recited that the 
land in question had ` been 
favour of respondents 1. -and 2 
Respondents 1 
trial Court and filed their written state- 
ment on May 17, 1978. One of the 
pleas urged by them was that since all the 
vendees who had purchased the land had not 
been impleaded and since on ‘that account 
the suit had become one ` for partial pre- 
emption, it was liable to be dismissed. On 
June 14, 1978 the appellant filed a replica- 
tion to the said written statement and in that 
he pleaded by way of reply to the above 
gontention raised by respondents 1 and 2 
that. the said contention was untenable as 
all the vendees had been impleaded and that 
respondents 1- and 2- should disclose the 
names of the other vendee or vendees who 
according to them had not been impleaded 
as defendants to the suit. The above reply 
-was filed apparently où the basis of the re- 
-gitals in the certified copy of the sale deed 
produced by him into Court. On the basis 
of the pleadings the trial Court proceeded 
to frame the issues on the same date i.e. 
June 14, 1978. Before the igsues were fram- 


ed in answer to the submission made by the. 


eounsel for the appellant that there was no 
basis for the above plea of non-joinder of 
-~ necessary parties the counsel for respondents 
1 and 2 read out the original sale deed in 
which it had been written that one, Munni 
Devi, wife of Om Prakash, was algo a vendee 
along with respondents 1 and 2. The trial 
Court, therefore, raised an issue covering 
the above contention. On the very next day 
` ie. June 15, 1978 the appellant filed an ap- 
plication under Rule 10 of O. I read with 


R. 17 of O. 6 of the Code of Civil Proce: 


dure, the relevant part of which read as fol- 
lows : 


“1, That the abovenoted case is ‘fixed ton 
23- 11-78. 


2. That. in the abovenoted case the dəfen- 
‘dant had taken a preliminary objection that 
the necessary parties have not been im- 
an bad 


3. That: the copy supplied to the ‘plaintiff 
by the registration authorities contains the 
names of only two vendees who were ori- 


ginally impleaded oe the plaintiff as defen- 


dants, 
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sold iù, 
only. 
and 2 ‘appeared in the 


.there is also a third vendee namely 


A. I. R. 


4. That yesterday when the -issues were 
being framed, the defendants’ counse_ read 
out from the original sale deed the names 
of the vendees and then it transpired that 
Smt, 
Munni Devi, wife of Om Prakash. 


5. That the said lady vendee could not be 
impleaded as a party to the suit on. eccount 
of the fact that her name was not finding 
place in the copy of the sale deed, which 
could have been the source of information 


to the plaintiff; and the non-impleading of. 


the said person was in good faith and bona 
fide. 


6. That the physical possession of the land 
sold was delivered tc the vendees after rabi 
1977, and the vendees entered into posses- 
sion only on 16-6-77, and the limitation for 
the suit also started from that date. 


7. That the impleading of the said - lady 
and the inclusion of fact mentioned in. para 6 
is necessary, for determining the real contro- 
versy in dispute. 


It is therefore prayed that the plaintiff be 
allowed to amead the plaint in the following 
manner :— 


(a) “3. Smt. Munni Devi, wife’ of Om 
Prakash” be added in the title of the plaint 
on the defendants side in the seconc line 
after the words “Atma Ram” and befcre the 
words “resident of village”. 


(b) The words “and from 16-6-77 when 
defendant vendees entered info physicel pos- 
session of the land sold which was capable 
of physical possession” be added in the 2nd 
line of para 9 after “16-5-1977” and before 
the word -“and’. 


3. In the above application, the appellant 
gave the reason for not impleading Munni 
Devi as a defendant along with respondents 
1 and 2 when the suit was filed and ` also 
prayed for amendment of the plaint stating 
June 16, 1977 also as the date of cause of 
action on which date according to him the 
possession of the land was delivered to the 
vendees. It is obvious that the above am- 
endment was sought to save the suit from 
being dismissed on the ground that a neces- 
sary party had not been impleaded within 
the period of limitation prescribed by Arti- 
cle 97 of the Limitation Act, 1963  (herein- 
after referred to as the Act) which reads 
thus : 


4 


- any interest -during the- ‘pendency “of "a 


1983 .. 
‘Description Period of Time ime frem which 
of suit © limitation period begins to run 


87. Tosaforco One year When the purchase! 


right of takes under. the salè 
ae sought to be im; 
gon W . poached, ‘physien 

er the possession O 
right is whole or part of the 
founded property . sold, or 
on law or where the subject- 
general metter of the sale 
wsage or On does not admit of 
special physical possession 
contract. of the whole or part 
4% of the property, 
when the instru- 
ment `of. sale _ is 

Joe registered”. 
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4. That application was contested by re- 
spondents i and 2. They denied that pos- 
session of the land was handed over to the 
vendees on June 16, 1977, as alleged by the 
appellant. The trial Court after hearing the 
parties dismissed the application and also 
the suit. 
before the Additional District Judge, Kuru- 
kshetra against the judgment and decree of 
the trial Court was dismissed. The second 
appeal filed by the appellant was also dis- 
missed on Jan. 22, 1982 at the stage of 
admission by the Punjab and Haryana High 
Court without- giving any reasons for its 
decision. This appeal by special leave is 
filed against the judgment and order of the 
High Court. 


5. On going through the records of this 
oase, we find that the High Court, the Dis- 
trict J udge and the trial Court have. not at 
all considered the effect of Section 21 of the 
Act which governs this case. It reads thus : 


' “91, Effect of substituting or adding new 


plaintiff or defendant — (1) Where after the 
institution of a suit, a new plaintiff or de- 
fendant is substituted or added, the suit shall, 
as regards him, be deemed to have been in- 
stituted when he was so made a party : 

' Provided that where the Court is satisfied 
that the omission to include a new plaintiff 
- or defendant was due to a mistake made in 
good faith it may direct that the suit as re- 
gards such plaintiff or- defendant ` shali be 
deemed to have been es on any ear- 
lier date. > — > 


- (2) Nothing in ‘sub-section (1) shall’ apply 
to.a case where a party is added or substi- 
fiited owing to assignment or devolution of 
suit 
- OF, where a plaintiff i is. made a defendant ora 
$ defendant. is. made a. piaintif 


- 1983..5. G28 HL, GSB. 
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6.-.It may be noted that the provision 
corresponding to Sec. 21 of the Act in the 
Limitation Act, 1908 which was repealed 
and replaced. by the Act was Sec. 22 of the 
Limitation Act, 1908 which read as follows: 
“22. Effect of substituting or adding new 
plaintiff or defendant -— (1) Where, after the 
institution of a suit, a new plaintiff or defen- 
dant is substituted or added, the suit shall, 
as regards him, be deemed to have been in- 
stituted when he was so made a party. 

(2) Nothing in sub-section (1) shall apply 
to a case where a party is added or substi- 
tuted owing to an assignment or devolution 
of any interest during the pendency of a. suit 
or where a plaintiff is made a defendant or 
a defendant is made a plaintiff.” 

7. It is clear from the foregoing that 
there was no provision corresponding to the 
proviso to sub-section (1) of S. 21 of the 
Act in S. 22 of the repealed Act. Under 
the former Limitation Act when after the 
institution of a suit a new plaintiff or defen- 
dant was substituted or added, the suit as 
regards him was fo be deemed to have been 
instituted when he was so made a party. 
The severity of the above law is sought to 
be reduced by the introduction of the pro- 
viso to Sec. 21 (1) of the Act which provides 
that where the Court is satisfied that the 
omission to include a new plaintiff or defen- 
dant was due to a mistake made in good 
faith it may direct that the suit as regards 
such plaintiff.or defendant should be deem- 
ed to have been instituted on any earlier 
date. This change in Sec. 21 of the Act ap: 
pears to have been made so that an omission 
to implead a person owing to a bona fide 
mistake does not deprive a plaintiff of his 
tights against that person if the Court is 
satisfied in that behalf. 

8. We shall now have to consider whe- 
ther the appellant is entitled to claim the 
benefit of the proviso to S. 21 (1) of the Act 
and if he is entitled to if, what is the date 
on which the suit against the party proposed 
to be newly added should be deemed to have 
been instituted. It is not disputed that the 
appellant had obtained a certified copy of 
the sale deed in question from the office of 
the Sub-Registrar before the suit was filed 
and in that copy only respondents 1 and 2 
had been shown as the vendees. Munni 
Devi was not shown in that copy as a vendee, 
The suit which was filed on Jan. 29, 1978 
was well within the period . of limitation 
prescribed under Art. 97 of the Act. as ` 
against respondents 1 and 2.: There is ‘no 
evidence to show that on the date of the suit 
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the appellant knew by any other means that 
there was any other vendee who had pur- 
chased the land along with respondents: 1 
and 2. In the written statement which was 
cleverly drafted, the name of Munni Devi 
was not mentioned. It merely stated that 
all the vendees had not been. impleaded' ag: 
defendants. The original sale deed which 
was with respondents 1 and 2 was: not pro- 
duced in Court along with the written. state- 
ment. The appellant who had leoked into. 
the certified copy of the sale: deed asserted 
that the plea that the suit should be dismiss» 
ed for non-joinder of necessary parties was: 
untenable as all the persons whe were shown: 
as vendees in the certified copy had been 
impleaded. He had no reason to suspect 
that there was an error in the certified copy 
until the original sale deed! was. read) out: in: 
the trial Court by the counsel for respon- 
dents Í and 2 on June 14, 1978. Tt cannot. 
be presumed that the appellant. must. have: 
known that Munni Devi was also a vendee 
because the vender was his. father. In; fact 
the appellant had nothing to. gain by, not im- 
pleading Munni Devi also as a defendant 
when he filed the suit. and there. could be 
no motive for doing so. It must, therefore, 
be held that the omission te implead: her as 
a. defendant was due to @ mistake. If such. 
mistake is made in good faith, the proviso: 
to S. 21 (1) of the Act. would be. attracted: 
The meaning of the expression ‘good: faitl? 
is explained im Sec. 2. (A) of the Act thus.: 

“2 (b). ‘good faith? — nothing shaf te 
deemed to be done in geod faith which is 
not done with due. care and! attention.” 

9. In the instant case the appellant had 
obtained a certified copy of the sale deed! in 
question and had filed the suit against re- 
spondents 1 and 2 who alone had! been shown. 
as the vendees in that copy. Jt has to: be 
held that in the circumstances he had! acted’ 
with due care and attention. When: the ori- 
ginal of the sale deed was read: out in. Court 
by the counsel for respondents f and: 2, the 
appellant realised the mistake. and filed’ the 
application on the very next date: E e. June I$; 
1978 with alli due diligence. Hence we are 
of the view that the suit against. Munni Devi 
should be deemed to have beem filed' on the 
date of the institution of the suit i.e. Jan. 29, 
1978 itself, which on the facts andi im the 
circumstances. of the case, we consider, 
should be treated as the ‘earlier date’ refer- 
red to in the proviso to: S. 21 (1) of the Act. 
There is no dispute that if the suit had) been 
filed against Munn? Devi also om Jan. 29; 
1978 it would have been in time and! would 
not have suffered from the defect of nom- 
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joinder of a necessary party. Whe bar ofi, 
limitation is thus got over by, the appellant.| 


Because: Munni Devi is. a necessary. party, 


she: has to be impleaded under sub-rule (2) 
of R. 10 of ©. I of the Code of Civil Pro- 
cedure to enable the Court effectually and 
completely to adjudicate upon and settle all 
the questions involved in the suit. The: ap- 
plication filed by the appellant on June 15, 
1978 is, therefore; allowed. The amendment 
of the plaint regarding the date. of cause of 
action has thus. become unnecessary. The 
judgments and decrees of the High Court, 
the first appellate. Court and the trial Court 
have, therefore, to be set aside as they have 
been passed against the. appellant only on. 
the ground of non-joinder of a necessary 
party within time. They are accordingly set 
aside: The suit has. now to be. remanded to 
the: trial Court to dispose it of in accordance 
with law. by recording: findings on the other. 
issues which: arise: for consideration in the. 
suit. We accordingly; do so. The plaint 
shall be permitted to- be: amended by; the: trial, 
Court by including: the name of Munni. Devi. 
i a defendant before: issuing summons. to 
er. 


10. For the foregoing reasons, the: appeal. 


is. allowed. No costs: 
Appeal: allowed. 
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(From: Gauhati)* 
Ð. A. DESAI AND R. B. MISRA, JI. 
Criminal Appeal No. 401 of 1976, D} 
14-1-1983. 


State of Assam, Adia y, 
Ahmed, Respondent. 


Evidence Act (1 of 1872), S. 32 — Dying 
declaration — It can be sole basis. of coms 
viction provided it is. truthful — Murder 
case -—~ Declaration found untruthful — 
High Court held was riglt in setting aside 
conviction based. on. it. (Penal. Code (1860), 
S. 326). 


Mafizuddin 


There can be conviction on the basis of 
dying declaration and it is not at al neces- 
sary to have a corroboration: provided the 
Court is satisfied that the dying declaration 
is a truthful dying: declaration and'not vitiat- 
ed: in any other manner; Case: law discussed: 

(Para: 10) 


ES N EA a ge a 
*Criminal Appeal’ No, 18: of 1975, D/- 26-9: 
1976 (Gau:): 
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‘Thus where the deceased who was alive 
for about -$ days after receiving burn ii- 
juries did not disclose earlier to any one she 
met in the hospital that her ‘husband, the 
accused, sprinkled kerosene oil and set her 
on fire, and it was only when her uncle met 
her that she made an oral dying declaracion 
to him and later to the Magistrate who re- 
corded her statement and in addition to the 
_ fact that there was no thumb impressiona of 
the deceased on the declarction the namə of 
her husband given by the deceased in the 
declaration was also found to be wrong it 
was not outside the realm of probatality 
that her statement may have been instired 
by her uncle and, therefore, the High Court 
was right in setting aside. the conviction 
based upon it. (Pare 13) 

The High Court was mcreover justifiel in 
setting aside the convictior when the child 
witness, the only eye-witness of the orcur- 
yence, was found tutored ‘throughout and 
when the act of the accused of covering the 
burning body of the deceased with quilt and 
the further fact that in so doing he got burns 
on his hands went a long way to suppor the 
defence version. (Paras 18 19) 
Cases Referred: Chronological Faras 
AIR 1972 SC 1776 : 1972 Cri LJ 828 10 
AIR 1962 SC 130 :(1962} 2 SCR 775 : 1962 

(D Cri LI 196 8 
AFR 1962 SC 1252: (1962} 3 SCR 869 : 1962 

(2) Cri LJ 404 8, 9 
AIR 1958 SC 22:1958 SCR 552:1958 Cri 

LJ 106: 1958 All LJ 91 9 
AIR 1953 SC 420: 1953 Cri LJ 1772 8, 9 


Mr. S. K. Nandy and Mr. Krishna Prosad, 
Advocates, for Appellant; Mr. D. Gebur- 
dhan, Advocate, for Respcndent. 





spe- 
cial leave has been filed sy the Stats of 
Assam against the judgment of the Gashati 
High Court dated 25th of Sept., 1975 whereby 
it set aside the conviction of the respomdent 
Mafizuddin Ahmed and acquitted him af the 
charge of murder. 

2. The prosecution case as unfolded in 
the first information report and the evidence 
is that the respondent Mafizuddin Aamed 
was a Sub-Inspector of Police. posted at 
Gauhati. His wife and children lived zt his 
village home at Bholagaon within the P:lash- 
bari Police Station. The respondent had 
first married Jaygun Bibi and had one son 
and two daughters from keer. Later or he 
married another ‘lady Smt. Lal Bari and 
thereafter ithe started maltreating Jzygun 
Bibi. -On 10th of April, 1973 he went to his 
village home and at dbout 2 p. m. he pour- 
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quilt and threw her on the floor. 
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ed kerosene oil on his wife Jaygun Bibi and 
set fire to her body with the help of a match 


‘box. When she screamed the accused gagged 


her mouth and then wrapped her with a 
In so do- 
ing the respondent himself received some 
burn injuries on his hands. The village 
people hearing the cries came there and they 
took Jaygun Bibi as well as the respondent- 
accused to the Gauhati Medical College 
Hospital where they were admitted for treat- 
ment. 


3. Alimuddin Ahmed was the uncle of 
Jaygun Bibi and lived at a distance of 6 miles 
from the house of the respondent. He re- 
ceived a news that the house of the respon- 
dent had burnt and that Mafizuddin and 
Jaygun Bibi had sustained burn injuries. A 
few days thereafter Alimuddin Ahmed’s 
brother developed tetanus. He got him 
admitted in the Isolation Hospital at Kala- 
pahar, Gauhati. From there he went to 
Gauhati Medical College Hospital on 
18th April, 1973 to see how Jaygun Bibi was 
faring. He met Jaygun Bibi and asked her 
how it happened and then she told that her 
husband had poured kerosene oil on hep 
body and set fire. He, thereupon went to 
the Sadar Police Station and made a report 
(Ext. 3). On receipt of the report police 
arranged for recording the dying declaration 
of Jaygun Bibi by a Magistrate as her con- 
dition was considered precarious. Shri A.C. 
Bhuyan (P. W. 2) recorded the dying declara- 
tion of Jaygun Bibi. Eventually Jaygun 
Bibi succumbed to her injuries on that very 
day. 

4. The accused pleaded not guilty to the 
charge. His plea was one of denial. He, 
however, admitted that on 10th of April, 
1973 his wife received serious burn injuries 
and later died as a result of her injuries at 
the Gauhati Medical College Hospital. His 
case was that on 10th April, 1973 his house 
at Bholagaon caught fire and at that time 
his wife wearing garments also accidently 
caught fire. Having seen this he tried to 
extinguish the fire on her body by covering 
her with a quilt and in doing so he himself 
received some burn injuries. He flatly denied 
that he poured kerosene oil on her body and 
then set fire as alleged. 

- 5. Whe-only eye-witness in the case is 
Mantaz Ali the son of the deceased Jaysun 
Bibi and the accused-respondent. He was 
of only 5 years and odd at the time of 
occurrence and of 7 years and odd at the 
time of his deposition. The other material 
evidence relied upon by the prosecution are 


the two dying: declarations, one being oral 
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made to Alimuddin Ahmed,.the uncle, and 
the other being written dying declaration re 
corded by the Magistrate Shri A. C. Bhuyan, 
P. W. 2. 


6. -The Sessions Judge on a consideration 
of the evidence adduced by the prosecution 
found that the charge under S. 302, I. P. C. 
was fully brought home to the accused and 
accordingly convicted him thereunder and 
sentenced him to life imprisonment. On 
appeal, the High Court set aside the order 
of conviction and acquitted the respondent 
of the charge. The State of Assam -has, as 
stated earlier, filed the above appeal by ob- 
taining a special leave. 

7. The contention raised before the High 
Court on behalf of the respondent was that 
the evidence was too meagre and unreliable 
to sustain the conviction: and the learned 


Sessions Judge failed to properly appreciate. 


the same. The evidence which has been 
relied upon by the Sessions Judge for con- 
victing the respondent was the evidence of 
the eye-witness Mantaz Ali, the child wit- 
ness, and the two dying declarations, one 
oral and the other written for convicting the 
respondent. The High Court, however, did 
not find it safe to convict the respondent on 
the basis of dying declaration and the state- 
ment of P. W. 7. 


8. It bas been contended for the State of 
Assam that the conviction could be. based 
upon the dying declaration’ even if there is 
no other corroborating evidence on the re- 
cord and reference was made to Tarachand 
Damu Sutar v. State. of Maharashtra, (1962) 
2 SCR 775:(AIR 1962 SC 130) and Mani- 
appan v. State of Madras, (1962) 3 SCR 
869: (AIR 1962 SC 1252). Mr. Goverdhan, 
counsel for the respondent-accused, on the 
other hand contends that the dying declara- 
tion alone without corroboration cannot be 
made the basis of convicting the respondent 
and referred to Ramnath Madhoprasad v. 
State of Madhya Pradesh, AIR 1953 SC 420. 

9. This Court has consistently taken the 
view that conviction can be based upon the 
dying declaration alone. In Maniappan’s 
case (supra) the dying declaration was a 
completed statement which was categorical 
in character and there was nothing to show 
that the victim had anything more to say. 
This Court held that the dying declaration 
needed no corroboration and could be relied 
upon. In Khushal Rao v. State of Bombay, 
1958 SCR 552: ae 1958 2 aah at p.. 27) 
this Court held : z 


a Sivceliere- INOUE opinion, ‘thet ‘is, no abso-. 
lute. rule: of Jaw, OF ‘even: “a ule of prudence l 
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‘dying declaration.. unless 
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which -has ripened into arule of law, that a 
corroborated- by- 
other independent. evidence,. is not fit .to be 
acted upon, and made the basis of a con- 
viction.” 


The Court referred to the following. shes 
tion made in’ Ramnath. Madhoprasad’s case 
(AIR 1953 SC 420 at p. 423) (supra):.- 

“It is settled law that it is not safe to cone 
vict an accused person merely on the evi- 
dence furnished by a dying declaration with- 
out further corroboration because such a 
statement is not made on oath and is not 
subject to cross-examination and because the 
maker of it might be mentally and physical- 
ly in a state of confusion and might well be 
drawing upon his imagination while he was 
making the declaration. It is'in this light 
that the different dying declarations made 
by the deceased and sought to be proved in 
the case have to be considered.” i 
and observed that they were in the nature 
of obiter dicta. 

10. In Lallubhai Devechand Shah v. State 
of Gujarat, AIR 1972 SC 1776, dealing with 
a dying declaration this Court laid down 


(para 9): 


“The law with regard to dying declarations 
is very clear. A dying declaration must be 
closely scrutinised as to -its truthfulness like 
any other important piece of evidence in the 
light of the surrounding facts and circum- 
stances of the case, bearing in mind on the 
one hand, that the statement is by a person. 
who has not been examined in Court on 
oath and, on the other band, that the dying 
man is normally not likely to implicate 
innocent person falsely.” 

Thus, the ław is now well ‘settled that there 
can be conviction on the basis of dying 
declaration and it is not at all necessary to 
have a corroboration provided the Court-is 
satisfied that the dying declaration is a pia 
ful dying declaration and not . vitiated . 
any other manner. 


11. We, therefore, find gonsidere forcé 
in the contention of the-.counsel. for the 
State of Assam that there can be a convic- 


tion on the basis of dying declaration even 


in the absence of other. corroborating evi- 
dence but before doing so, the Court has to 
be satisfied about the truthfulness of the 
dying declaration. 

12. In the instant case, the Occurrence’ | 
took place on the 10th of April, 1973: The 
deceased. was alive up to 18th of April; 1973. 
She did not disclose earlier to anyone ‘she 


met in: the hospital -that her husband sprinkt ` ee, 


ed kerosene. oil. and set her on: fire... She 
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met so many people after the- occurrence — 
she met the village people who appeared cn 
the scene just after the occurrence and who 
teok her to hospital. She did not disclose 
the story to the doctor or the nurse attend- 
ing on her. There is no evidence of tae 
doctor on the record that she was not in a 
position to speak or that she 
unconscious between 10th of April and 1&h 
of April. It is only when her uncle met ber 
on the 18th of April that she made.an oral 
dying declaration to him and later to me 
Magistrate who recorded her statement. 
This throws doubt on the dying declaration 
made by Jaygun Bibi and this circumstarce 
weighed with the High Court in discardmg 
the dying declaration of the deceased. ‘The 
High Court discarded the dying declaration 
on yet another ground that the name of he 
husband of the deceased given in the dymg 
declaration was Mohsin Ali not Mafizudain 
Ahmed and. therefore, the identity of he 
lady Jaygun Bibi was itself doubtful. Dr. 
Ramananda Das, Registrar of the Surgial 
Unit No. 1 of the Gauhati Medical Coll<ge 
Hospital, P. W. 6, in whose presence che 
statement was recorded, has not stated tat 
the declarant was Jaygun Bibi. He aas 
simply stated that the Magistrate recorded 
the statement of a patient of his unit who 
received burn injuries. Further, the Mazis- 
irate, Shri A. C. Bhuyan, who recorded the 
dying declaration of the Jaygun Bibi stated 
that the daroga and a constable were present 
nearby when the statement was  recorced. 
Coupled with these is the absence of the 
thumb impression of the deceased on 
declaration. 

13. The cumulative effec: of all the ci- 
cumstances which weighed with the Eigh 
Court is that they cast doub: about the trith- 
fulness of the dying declaration. It is not 
outside the realm of probability that hep 
statement may have been inspired by her 
uncle and, therefore, it will not be saf- to 
base the conviction of respondent on ruch 
a dying declaration. 


44. Whe other direct evidence is the d2po- 
sition of P. W. 7, the son of the decease], a 
lad of 7 years. The High Court has ob- 
served in tis judgment.: 


elideasae, AEC evidence of a‘ child witness is 
always dangerous unless it is available ine 
mediately after the occurrence and - before 
there were any possibility of coaching | and 
tutoring.” . 

48. A bare perusal of “he deposition of 
'P:i-W.:7 convinces us that. he: was vacillating 
' {hioughowt and’ has. deposed as he was ask- 
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- own uncle. 


had becone 


the 
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ed to depose either by his nana or ‘by’ his 
It is true that- we cannot. expect’ 
much consistency in the deposition of this 
witness who was only a lad of 7 years. But 
from the tenor of his deposition it is evident 
that he was not `a free agent and has been 
tutored at all stages by someone or the other. 
16. He had told the police that he was 
in the mango grove at the time of oc- 
currence. If this be a fact then he could -not 
be an eye witness of the occurrence but when 
he came to depose before the Court he said ; 
“Ahmed is my father’s brother. He was 
not at home at the time of the occurrence. 
He came later. He taught me to tell police 
that I had been in the mango grove at the 
time of occurrence. That is why I told 
police so. Later, in company with my mater- 
nal grandfather, Alimuddin I said what I 
had seen.” 
Again, the first thing that he uttered when 
the house caught fire is “Gharat Jui Lagil” 
(the house has caught fire). This statement 
is more in consonance with the defence 
theory. His mother was more important for 
him and if it was a fact that his father had 
set fire to his mother by sprinkling kerosene 


` gil to which he was a witness he would not 


have omitted to say so. In the next breath 
be deposed that his father poured scented 
oil on his mother’ s body and not kerosene 
oil. | 

17. The fact that he was tutored is fully 
borne out by his‘ own statement, as will be 
clear from the following portion of his de- 
position’: 

“ “Nana” accompanied me when I came 
to: depose in the lower Court, but stayed out- 
side. I stated in that Court that I had stated 
what “Nana” asked me to. The day before 
I came to‘ depose, I had told “Nana” what 
E would say.” 


18. It is also clear from the materials on 
the record that on the advice of the police 
Alimuddin Ahmed, the nana of P. W. 7 ap- 
plied for his custody during the enquiry pro- 
ceedings but the Magistrate. instead of giving 
custody to fhe. nana gave the custody of 
P. W. 7 to his nani, who was no otber than 
the wife of Alimuddin. ‘So to all intents and 
purposes the custody of the boy remained 


‘with Alimuddin Ahmed, the nana. Indeed, 


he- took the boy for giving evidence in Court. 
P..W. 7:was in the full control of the nana 
and deposed as he was asked to depose, In 
this setting the: observation made by the 
High Court is fully. justified. - 

19. Where are two other ‘circumstances 


which also cannot be. lost sight of. Cover-| -. 
~ ing: the burning body of the Jaygun: Bibi. with 
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quilt will belp in extinguishing the fire. That 
will stop the passing oxygen to the fire and 
the fire will automatically extinguish. The 
further fac: that in so doing the husband 
also got burns on his hands goes a long way 
to support the defence version. 


20. For the reasons given above the ap- 
peal must fail. It is accordingly dismissed. 
Appeal dismissed, 


AIR 1983 SUPREME COURT 278 
(From: Delhi)* 
O. CHINNAPPA REDDY AND 
V. BALAKRISHNA ERADI, JJ. 


M/s. Ajoomal Lilaram and another, Ap- 
pellants v. Union of India and others, Re- 
spondents. 

Civil Appeals Nos, 3741-42 of 1982, D/- 
13-12-1982. 


Constitution of India, Arts. 226 and 14 — 
Export of Niger seeds during 1982-83 — 
Policy guidelines issued by Govt. of India on 
23-6-1982 allowing export within ceiling of 
10,000 tonnes through National Agricultural 
Co-operative Marketing Federation (NAFED) 
— Private parties also allowed to export as 
associate of NAFED subject to availability of 
ceiling —- In the circumstances of. case pri- 
vate exporfer who had entered info contract 
with foreign buyer, held, was entitled to re 
gistration of contract as the same was backed 
by letter of credit and was within ceiling limit 
— NAFED directed to consider request of 
private exporter for allotment of quota for 
export of Niger seeds in accordance with Ex- 
port Instruction No. 59 of 1982, D/- 23-6. 
1982. (Para 16) 


M/s. V. M. Tarkunde, K. K. Venugopal] 
and F. S. Nariman, Sr. Advocates, M/s. Rajiv 
Datta and A. N. Bhanot, with them, for Ap- 
pellants. Mr. M. K. Banerjee, Addl. Solici 
tor General, Miss A. Subhashini, Advocate 
with him, for Respondent. Mr. M. C. Bhan- 
dare, Sr. Advocate, Mr. S. Bhandare, Advo- 
cates with him, for Respondent. 

CHINNAPPA REDDY, J.:— It transpires 
from the facts which we shall presently set 
out that the National Agricultural Co-opera- 
tive Marketing Federation of India, NAFED 
for short, is a law unto itself. and its officers 
are. not unduly concerned either about carry- 
ing out the Export Trade Instructions -issued 
by the Government of India or about filing 


* C, W. Nos. 3577 and R of: 1382, DI 
22-10-1982 (Ðelhi). 
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truthful affidavits in the Supreme Court of 
india. 

2. On June 23, 1982, the Chief Controllep 
of Imports and Exports, Ministry of Com- 
merce, Government of India, issued Export 
Instruction No. 59 of 1982 on the subject of 
Export Policy of Niger Seeds during 1982-83. 
Paragraphs 2 and 3 of. the Instruction ara 
important and may be fully set out. They 
are as follows :— 

“On a review of the position it has been 
decided to allow export of Niger seeds with- 
in an overall ceiling of 10,000 (Ten thousand) 
tonnes through the canalising agency, viz. 
The National —-Agricultural Co-operative 
Marketing Federation of India Ltd. (NAFED) 
subject to minimum export price of Rupees 
8,500/- (Rupees eight thousand five hundred) 
per metric ton. While the NAFED can con- 
tinue to undertake exports themselves, pri- 
vate parties will also be allowed to export 
Niger seeds as Associates of NAFED against 
firm commitments backed by irrevocable 
Letter of Credit subject to availability of 
ceiling. Export by private parties will be 
allowed on first come, first-served basis. Fog 
this purpose, the exporters should registes 
their contracts with the NAFED. Ths 
NAFED will stop registration of contracts as 
soon as the ceiling is exhausted. 


The NAFED will be responsible to monitog 
the ceiling and ensure that export of Nige# 
Seeds does not exceed the overall quantity of 
10,000 M. T. during 1982-83. In  otheg 
words, the export will be allowed only 
against the balance quantity left vunutilised 
out of the ceiling of 10,000 tonnes released 
vide Export Instruction No. 15/82 dated 7-4- 
1982.” 

3. Pursuant to the Trade Instruction, a 
Trade Notice was published by the Joint 
Chief Controller of Imports and Exports on 
the same lines. We may mention here that 
out of the 10,000 tonnes, export of which 
was to be allowed, the NAFED reserved -to 
itself the right to export 5,000 tonnes and 
decided to allow its associates to export the 
remaining 5,000 tonnes. 


4 On the faith of the Trade Notice, the 
petitioner in Special Leave Petition No. 10230 
of 1982 entered into a contract with M/s. 
Curtis (Confirmers) Limited of London on 
7-7-1982 for the sale and export of 1,000 
metric tonnes of Indian Niger Seeds at the 
price of. Rs. 8,560 per metric tonne, f. o. b. 
at any Indian Port. Shipment of 200 metrio 


tonnes was to be by, October, 1982, 300 
metric tonnes by February, 1983 and: 500 
metric tonnes by March, 1983 at buyers 


eption with one month’s clear notice, ' The 
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payment was to be by ‘firm, irrevocable 
credit, to be epened through first-class bank 
for 10% value now and for balance 90% to 
be opened 15 days prior to shipment’. The 
petitioner forwarded the concract to NAFED 
on 22-7-1982 with a request that the contract 
may be registered and promising to send the 
letter of credit in two or three days. An Ir- 
revocable Documentary Letter of Credit was 
duly opened by the Banque Nationale de 
Paris on behalf of the foreign buyer in 
favour of the petitioner for the amount of 
Rs. 8,56,000 being 10% of the total value of 
the goods. The letter of credit also stipulated 
that within 15 days before each shipment, 
‘the credit value was to be increased to cover 
the amount of each shipment and that would 
be advised as an amendment to the credit’. 
The Letter of Credit was forwarded to the 
NAFED by the petitioner cn 26-7-1982 with 
a request that the quantity of one thousand 
metric tonnes might be reserved for him for 
export. The NAFED sent a reply on 6-8- 
1982. “We will revert in the matter shortly”. 
On 3-9-1982 the petitioner reminded the 
NAFED both by letter anc telegram about 
his request for allotment of quota. The peti- 
tioner also sent a telegram to the Govern- 
ment of India that matters were unduly delay- 
ed though he had completed all the formali- 
ties. It appears that meanwhile, the NAFED 
wrote to the Ministry of Commerce, Govern- 
ment of India, on 17-9-19§2 informing the 
, Government of India that it was for the 

NAFED and its Board of Directors te 
formulate guidelines regarding release and 
modalities of export. A copy of the guide- 
lines formulated by the NAFED on 169- 
1982 was enclosed. Two statements contain- 
ing the names of the applicants for quotas 
and other particulars were also enclosed. The 
first statement showed the names of 22 ap- 
plicants whose requests for allotment of 
quotas were said to be backed by Letters of 
Credit. The appellants in the appeals before 
us are included in this list though this was 
denied in the counter affidavit filed on behalf 
of the NAFED. More about it later. The 
second statement contained a list of 34 name3 
of applicants whose contracts were not back- 
ed by any Letters of Credit. On receipt of 
this letter the Government of India by their 
letter dated 30-9-1982 objected to the guide- 
lines said to have been approved by the 
NAFED as they were contcary to the guide. 
lines issued by the Government of India. It 
was pointed out that according to the im- 


structions of the Government of India the 
allotment had to be made on. first come first 
served basis where according to the guide- 
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lmes prepared by. the NAFED the quotas 
vere to: be allotted by a committee consist- 
ing of the Chairman and officials of the 
MAFED, the Government and the trade, 
after considering all the applications received 
within a certain specified period. In fact 
the guidelines issued by the Government of 
India required that registration of applica- 
tons should be stopped as soon as the ceil- 
ing limit was reached on a first come first 
served basis. Further, the guidelines pre- 
tared by the NAFED provided that Letters 
cf Credit would have to be submitted within 
fhree weeks after allotment and this was 
sgain contrary to the guidelines issued by 
the Government of India which required that 
the Letters of Credit should be made avail- 
eble for registration of the requests for 
allotment of quotas. The letter of the Gov- 
ernment again and again emphasised that 
auotas should be allotted on first come first 
served basis to exporters against firm commit- 
ments, backed by irrevocable Letters of Cre- 
dit, subject to availability of ceiling. The 
(30vernment asked the NAFED to refer to 
the fact that the letter of the NAFED itself 
thowed that there were 22 parties who had 
registered their contracts for export, whose 
~equests for allotment were backed by Letters 
of Credit and that the total of their requests 
zame to 4,859 tonnes. On the other hand, it 
was pointed out, the requests of the other 
34 parties for quotas were not backed by 
Letters of Credit. The Government of Indig 
anally instructed the NAFED to ensure that 
2xports of Niger Seeds were undertaken in 
zonformity with the instructions issued by the 
Government of India in E. I. No. 59/82 
dated 23-6-1982. The NAFED was remind- 
2d that while the NAFED was only a cana- 
lising agency for export of Niger Seeds, the 
export would have to be undertaken by them 
only within the policy as Jaid down by the 
Government. The NAFED was further told 
that a Trade Notice had already been issued 
by the Joint Controller of Imports and Ex- 
ports and that it was not for the NAFED to 
issue another Trade Notice as proposed by 
it. 

S. The instructions of the Government of 
India reiterated by their: letter dated 30-9- 
1982 fell on deaf ears. The NAFED ignored 
the instructions of the Government of India 
and persisted in the error of its ways. At a 
meeting held on 16-10-1982 the NAFED 
purported to select. applicants for export 
quotas neither on a first come first served 
basis as originally announced in the Trade 
Notice nor only from among applicants 
whose contracts were backed. by Letters of 
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Credit. 
selected applicants to pee Letters ot 
Credit. .. | 


é. The pelitioned Moved the Delhi High 
Court under Article 226 of the Constitution 
for redress but their writ petitions were dis- 
missed in limine. They have come to this 
Court under Article 136 of the Constitution. 
As we were told that the applicants who had 
been selected for allotment of quotas had 
been able to secure a higher-price from their 
buyers and, therefore, allotment of quotas to 
the petitioners would result in considerable 
‘loss of foreign exchange, we were anxious 
to know the present attitude of the Govern- 
ment of India in the matter. The Govern- 
ment of India- has now appeared before us 
through the learned Additional Solicitor 
General and a counter affidavit has been 
filed on their behalf by a Deputy Secretary 
in the Ministry of Commerce. 


“7, The NAFED has no clear or definite 
answer to the petitioners’ claim. First, it 
was said that the Letter of Credit furnished 
by the petitioner did not- conform to the re- 
quirement of the Trade Notice, but the argu- 
ment was not pursued as it was. seen from 
the file produced by the Government of 
India that the Letters of Credit furnished 
by such of the selected applicants for quotas 
as did furnish Letters of Credit were all 
similar to those produced by the petitioners. 
In fact, some of the chosen ones furnished 
no Letters of Credit and it was proposed to 
give them time for the production of Letters 
of Credit. This, of course, was not in ac- 
cordance with the terms stipulated by the 


Trade Notice. It is also clear from the 
letters which the NAFED addressed to the 
Government of India that it was never for 


a moment doubted by anyone that the Let- 
ters of Credit produced by the petitioners 
conformed: to the requirements of the Trade 
Notice. The present stand is a clear after- 
thought and a pretence. In the counter- 
affidavit filed on behalf of the NAFED it 
was stated that 22 applicants for allotment 
claimed that: they had firm contracts backed 
by Letters of Credit for full value. The 
total quantity covered by these applications 
was 4,859 tonnes. It was asserted that the 
petitioners did not fall in this category. It 
was stated that the petitioners came in the 
category of those- who had secured ‘a price 
of Rs. 8,600/- per tonne-but whose contracts 
Were not backed by Letters of Contract. 
The learned counsel: who: appeared for the 
NAPED. also submitted before us,- on in- 
structions, that the petitioners -were not 
among- tħe:22- applicants: -whose :contracts 
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. option but to allow these 
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were considered by' the NAFED as. backed 
by Letters of Credit. But a perusal of the 
file produced by the Government of India 
exposed the statement made in the affidavit 
filed on behalf of the NAFED as false. The 
NAFED had itself prepared a statement 
showing “Enquiries . received from private 
parties backed by Letters of Credit for ex- 
port of Niger Seeds”. This statement was 
sent to the Government of India along with 
its letter dated 17-9-82 and it contains a list 
of twenty-two names. Both the appellants 
in the appeals figure in it. It is clear to us 
that the stafement in the counter-affidavit is 
false. It is also clear to us that the learned 
counsel was misled and wrongly instructed 
to argue before us that the appellants were 
not included in the list of twenty-two. 


8. It appeared to us that a copy of the 
letter dated 17-9-82 of the NAFED to the 
Government of India was not made available 
even to the learned counsel. We repeatedly 
asked for it and we could ultimately get it 
from the file produced by the Government 
of India. 


9. One of the submissions made to us was 
that the selected applicants had secured a 
higher price per tonne and that would heip 
to earn more foreign exchange. In the first 
place their contracts are not backed by 
Letters of Credit as stipulated by the Trade 
Notice and they. were not eligible for regis- 
tration. In the second place the ceiling had 
already been reached and for that reason 
also they could not be registered. 

10. The counter-affidavit filed by the Gov- 
ernment of India fully substantiates th 
claim of the appellants that the NAFED had 
disregarded the trade instructions issued by 
the Government of India as well as th 
Trade Notice issued persuant to the trade 
instructions. In para 27 of the counter-affi- 
davit, it is expressly stated: “ I submit that 
the answering respondents have no objec- 
tion if relief is granted to the petitioners 
provided they fulfil the requirements of the 
export instructions issued by respondents {i 
2 and 4”. In the circumstances we have no: 
appeals. Neces- 
sary directions have already been issued by 
us on 29-11-82. The appellants are entitled! 
to get their costs in each of these appeals 
from the 6th respondent, the National Agri- 
cultural Co-operative Marketing Federatio 
Ltd. We fix the costs at Rs. 5,000/- in each! 
appeal. l 

Appeals allowed. 


> 


. competent to grant. 


. #0. J. C: Nos. 32 to 34 of 1976, DJ- 


1983 - 


AIR: 1983 SUPREME COURT 281 
(From: Orissa)* 
D. A. DESAI AND, È. B. MISRA, J: 

' Civil Appeals . Nos. 716-718 of 1978, Di- 
18-1- 1983. 

M/s. Tazi Owners United icone Ap- 
pellant. v. State A ERUR al Authority (Oresa; 
paula 

` Motor Vehicles Act (4 of 1939), S. 45 — 
Stage carriage permit to ply vehicles in one 
State granted -— Holder plying vekicles 
across State border to another Stafe om 
strength of permit obtained from other State 
— Contravenes S. 45. 

Where the holder of a permit autho-ised 
to ply vehicles on the specified routes w-thin 
the State of Orissa, without applying for ex- 
tension of the permit or fcr fresh inter-state 
permits from the State Transport Autherity, 
Orissa started plying his v2hicles to diffrent 
points in the State of Madhya Pradesh caver- 
ing a distance of about 44 kms. in the 
Madhya Pradesh State, the use of the vehi- 
oles across Orissa borders on  inter-Staie 
routes would be against- law and in ccaatra- 
vention of S. 45. Such user was alob a 
subterfuge in not obtaining the inter-State 
permit which the State of Orissa was lone 
The holder coul not 
ply his vehicles within the territory of 
Madhya Pradesh on inter-State routes even 
on the strength of the permits grantec by 
the Transport Authority o? Madhya Pradesh. 
Because what cannot be cone directly can- 
not be permitted to be done indirectly, is a 
well-recognised principle of law. (Para 6) 


Mr. M. N. Phadke, -Se Advocate, Mr. 
S. V. Deshpande and Mr. S. Balakrisanan, 
Advocates with him, for Appellant; Mr. 


R. K. Mehta, Advocate, for Respondert. 


MISRA, J. :— . These connected ajspecls 
by special leave are directed against. the 
judgment of the High Court of Orissa dated 


‘44th of April, 1977 dismissing the writ peti- 


tion filed by the appellani against the order 
of the State Transport Appellate Tribinal. 
2. The appellant was issued three parti- 
cular stage carriage permils in respect of 
three vehicles authorising him to ply the 
said vehicles on the specied routes within 
the district of Koraput in the State of Crissa. 
Tn all the three cases the route terminated 


ata point near the border between the State 


of Orissa and Madhya Pradesh. The ap- 
14-4- 
1977 (Qrissa). 
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péllant, however, without applying for ex- 
tension of his permits or for . fresh inter- 
State permits from the State Transport Au- 
thority, Orissa started plying his vehicles to 
different points in the State of Madhya Pra- 
desh. The appellant was covering distance 
of 44 kms., 21 kms. and 44 kms, respec- 
tively in the State of Madhya Pradesh. 
When this case came to the knowledge of 
the Regional Transport Authority, Koraput, 
it issued notices to the appellant to discon- 
tinue plying of vehicles covered under the 
permits on inter-State routes in Madhya 
Pradesh failing which the permits would be 
cancelled. ‘ 


3. The stand of the appellant was that 
he was plying his vehicles on the authority 
of the P. St. S. permits granted by the Re- 
gional Transport Authority, Raipur in the 
State of Madhya Pradesh and hence he has 
not violated any condition of the permits or 
any provision of the Motor Vehicles Act, 
The appellant filed appeals before the State 
Transport Appellate Tribunal, Orissa against 
the aforesaid order. The appeals were, how- 
ever, dismissed as not maintainable inasmuch 
as the impugned order neither amounted to 
revocation of permits nor attachment of a 
condition to the permits granted to the ap- 
pellant within the meaning of any of the 
clauses of S. 64 of the Motor Vehicles Act. 
On merits also the Tribunal held that the 
use of the vehicles- on inter-State routes in 
Madhya Pradesh region not being auth- 
orised by the permits, the Regional Transport 
Authority, Koraput was entitled under Sec- 
rae 60 (1) (b) to cancel the permits granted 

y it. 

4 The appellant sought to challenge the 
order of the Tribunal by filing a writ peti- 
tion before the High Court of Orissa. The 
High Court, however, dismissed the petition 
on the ground that the case made out by 
the appellant did not come within the. pur- 
view of Art. 226 (1) of the Constitution and 
consequently, the writ petition had abated 
pursuant to S. 58 of the Constitution (Forty- 
second Amendment) Act.. The High . Court 
upheld the view of the Tribunal that the 
order of the Regional Transport Authority, 
Koraput in no manner amounted to chang- 
ing the conditions of the permits or adding 
a new condition therein. It further held 
that the cause of action would arise to the 
appellant only after cence nen of the per- 
mits. 

.5. The appellant . has now come to this 
Court by special leave: 

6. A preliminary objection has been rais- 


əd by the counsel for the- respondent that 
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the permits having already expired, the ap- 
peals have become iniructuous. We find 
considerable force in this objection. The 
appeals can be dismissed on this ground 
alone. The learned counsel for the appel- 
lant, however, contended that he had been 
running the vebicles in Madhya Pradesh re- 
gion on the strength of a permit granted by 
the Transport Authority of that region and 
thus he has not violated any condition of 
the permits issued by the Regional Transport 
Authority, Koraput and the proposed action 
of the Regional Transport Authority to can- 
cel the permits cannot be sustained. We 
find no force in this contention. The per- 
mits had been granted by the Regional 
Transport Authority, Koraput, Orissa to the 
appellant for use of particular vehicles only 
on the routes in Orissa and, therefore, use 
of the vehicles across Orissa borders on 
inter-State routes without their being auth- 
orised under the conditions of the permits 
is against law. Such user not only violated 
the conditions of the permits but was also 
.Ja subterfuge in not obtaining the inter-State 
permits which the State Transport Authority 
in Orissa alone was competent to grant. 
The plying of the vehicles on the basis of 
permits granted by the Orissa Regional 
Transport Authority, Koraput in Madhya 
Pradesh would contravene the mandatory 
provisions of S. 45 of the Motor Vehicles 
Act. The appellant could not ply his vehi- 
cles within the territory of Madhya Pradesh 
on inter-State routes on the strength of the 
permits granted by the Transport Authority 
of Madhya Pradesh either. What cannot be 
done directly cannot be permitted to be done 
indirectly, is. a- well-recognised principle of 
law. 

7. For the reasons indicated above, the 
appeals must fail. They are accordingly dis- 
missed with no order as to costs. 


Appeals dismissed. 


AIR 1983 SUPREME COURT 282 
(From: Punjab and Haryana)* 

D. A. DESAI AND R. B. MISRA, JJ. 

Civil Appeal No. 147 of 1983, DJ- 12-1- 
1983. DS | 

M/s. Northern Carriers Pvt. Ltd, Appel- 
lant v. Jollundur Improvement ' Trust, pul: 
dur and others, Respondents. 


*L. P. A. No. 198 of 1979, DJ- 
(Punj. & Har.). 


AA/BA/A308/83/VCD 


16-3-1982 


M/s. Northern Carriers P. Ltd. v. 


Julhundur Improvement Trust A-J. R. 


Punjab Town Improvement Act {4 of 


1922), Ss. 36, 42, 59, Sch. Cis. 1 and 2 — 
Land Acquisition Act (1 of 1894), Ss. 4 (1), 
6, 23 — Acquisition of land by Trust for 
scheme — Compensation — Colector award- 
itg compensation less than the price for 
which landowner purchased the land from 
Central Govt. — As the injustice was ap- 
parent Supreme Court on appeal by special 
leave, without. waiting for award of appro- 
priate authority enhancing compensation, en- 
hanced the compensation and also awarded 
costs for improyements made in the land 
and 15%, solatium — Trust directed to allot 
one plot in the scheme to landowner at re- 
served price. (Constitution of India, Arti- 
ele 136). (Paras 7, 8, 9) 
Mr. R. Ramachandran, Advocate, for Ap- 
pellant; M/s. Balmokand Goyal and D. D. 
Sharma, Advocates, for Respondents. 


JUDGMENT :— Special leave granted 
limited to the question of compensation. 

2. Appellant-Northern Carriers Pvt. Ltd. 
filed Civil Writ Petn. No. 7515 of 1976 in 
the High Court of Punjab and. Haryana at 
Chandigarh under Art. 226 of the Constitu- 
tion questioning the validity of a notice 
issued under Sec. 36 of the Punjab Town 
Improvement Act, 1922 (Act for short) as 
also the award dated Oct. 5, 1972 made by 
the Collector determining the ‘compensation 
of the land acquired under the impugned 
notification. 

3. The appellant purchased land ad- 
measuring 29 kanals and 1 marla comprised 
in various Khasra Nos. more particularly 
set out in the petition for Rs. 2,43,050/- 
under a deed of transfer executed on behalf 
of the Central Government on June 25, 
1971. The appellant immediately entered 
into possession and since then, he has 
been in possession of the land. It ap- 
pears that a notice under Section 36 of the 
Act was issued on Nov. 4, 1966. In view 
of the provision contained in Clauses 1 and 
2 of the schedule to the Act, a notice under 
Section 36 of the Act has the same effect as 
a notification under S. 4 (1) of the Land 
Acquisition Act. This acquisition was with 
respect to a scheme framed under the Act. 
Subsequently, on May 30, 1966, a notifica- 
tion under S. 42 (1) was published which has 
the effect of a declaration under Section 6 
of the Land Acquisition Act. ‘The Collector 
made his award in respect of land on 
March 11, 1978. That was the principal 
award. Subsequently, a supplementary award 
which included. the land purchased by the 
appellant, was made on Oct. 5, 1972. After 


this award, the respondent-Trust started tak- 
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ing steps for acquiring actual possession of 
the land of the appellant. Thereupon, the 
appellant filed a writ petiticn questioning the 
validity of the notice under S. 36 and the 
award. 


4. It was strenuously contended before 
the learned single Judge that the land pur- 
chased by the appellant belonged to the Den- 
tral Government and was of the ownership 
of the Central Government on Nov. 4, 1966 
when the notice under Section 36 of the Act 
was issued and it was not open either te the 
State Government or the respondent- rust 
to acquire land belonging to the Central 
Government and if notice under S. 36 was 
invalid, subsequent notificction under 3. 42 
and the award was equally invalid. This 
contention found favour with the learned 
single Judge and the notice and award were 
quashed. 

5. The respondent-Trust preferred Latters 
Patent Appeal No. 198 of 1979. A Division 
Bench of the High Court allowed the aspeal 
holding that there is motaing in the Act 
Which precluded acquisition of the.Jand be- 
longing to the Central Government for the 
scheme framed by the Trust and sanctioned 
by the State Government. Accordingly the 
appeal was allowed and the writ petition of 
the appellant was dismissed. Hence this 
appeal by special leave. 

6 We heard Dr. Y. S Chitale, fjearned 
counsel for the appellant and Dr. Hearbans 
Lal, learned counsel for the respondené. 


7. Having now the metter,, we are of the 
opinion that quashing the notice unde- Sec- 
tion 36 of the Act, as prayed for on >ehalf 
ef the appellant, would disturb the whole 
scheme which includes large track of other 
lands. And the thrust of argument. wa; with 
regard to a patent inequi-able situation high- 
lighting the fact that while the appellant 
purchased the land from the Central Govern- 
ment at the- price of Rs. 2,43,050°- on 
June 25, 1971, the Collector awarded the 
compensation only in amount of Rupees 
1,10,561/-. This inequitable situation œ ap 
parent on the face of the record. No doubt, 
learned counsel for the respondent submitted 
that if the appellant is dissatisfied witm the 
compensation awarded br the Collector, it 
is open to him to approach’ the apprepriate 
authority for enhancing the compessation 
and that in fact the appellant has avaled of 

is remedy. What may be:so:. But we feel 
apparent injustice in the Collector awa-ding.a 
um of Rs. 1,10,561/--in 1972 for the land 
urchased by the appellant from the Central 
Government in June, 1971-for the price of 
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Rs. 2,43,050/-. - Therefore, in order to do 
justice between the parties, without waiting 
for the award that may be made by the Au- 
thority to whom a reference is made for en- 
hancing the compensation, we direct that the 
tespondent-Trust shall pay Rs. 2,43,050/- be- 
ing the amount for which the appellant pur 
chased the land from the Central Govern- 
ment as and by way of compensation. 










- & The appellant had also contended that 
since purchasing the land, he made improve- 
ments to the tune of Rs. 50,000/- in the land. 
There was a faint murmur raised on behalf 
of the respondent disputing the amount. 
The murmur is inaudible. In our opinion, 
the -respondent-Trust shall pay Rs. 50,000/-' 
for the improvements made by the appellant 
in the acquired land. ‘Thus, there will be 
an award of Rs. 2,93,050/- for the land of 
the appellant. He would be entitled to sola- 
tium at 15% of the amount awarded. 





9. Only one aspect remains to be dealt 
with. Dr. Chitale urged that whenever land 
of anyone was acquired for the purpose of 
scheme, each: such owner, whose land was 
acquired, was allotted one plot admeasuring 
1 Kanal at reserved price. We see no justi- 
fication in treating the appellant differently. 


10. Accordingly we allow this appeal. 
The respondent is directed to pay Rupees 
2,93,050/- as. compensation plus 15%  sola-. 
tium on compensation herein awarded. The 
award made by the Collector, if satisfied, 
that is if the amount is already paid and 
Withdrawn by the appellant, the same shall 
be given credit in making the final payments. 
The respondent shall allot one plot of land 
in the scheme admeasuring 1 kanal at re 
served price and the reserved price shall be 
payable by the appellant to the respondent. 
Whe reference for enhancement made by the 
appellant shall be withdrawn by it within 
four weeks from today and if it is not with- 
drawn, the same shall stand dismissed as 
withdrawn. As the appellant is in the pos- 
session of ‘the land till to-day, it is not en- 
titled to interest on the amount awarded as 
compensation. Respondent do hand oves 
possession of land immediately on payment 
of compensation: 


u. This appeal is allowed to the extent 
herein indicated. 


= | Order accordingly. 
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AIR 1983 SUPREME COURT 284 . 
(From: Punjab and Haryana}* 
‘D. A. DESAI AND R. B. MISRA, JI. 


- Criminal Appeal No. 19 of 1983, Dj- 17-1- 
1983. 


Jawahar Lal and another, Appellants | ve. 


State of Punjab, Respondent. 


Penal Code (1860), Ss. 306, Para 3, 302, 
304, Part H — Murder — Intention — Soli- 
tary blow of knife by accused, following 
trivial quarrel — Deceased not party to 


quarrel — No attempt to inflict second blow © 


-— Blow on chest proving fatal — Intention 
to cause that particular injury cannot be 
attributed to accused — Conviction under 
S. 302 converted info ome wader S. 304, 
Part I. Cri. Appeal Ne. 382 of 1981, Dj- 
27-11-1981 (Punj. & Mar.) Reversed. 


Where the accused, the immature boy 
aged about 19 years, in the background of 
the trivial quarrel, with “A”, had given a 
solitary blow of knife to the deceased which 
fell on his chest, the accused had no malice 


against the deceased, he had no quarrel with 
the deceased and the accused did not make ` 


any attempt at giving second blow in the dim 
light available at the time of occurrence, the 
accused could not be said to have intention 
to cause that particular injury. Even if the 
injury proved to be fatal, the case would 
not be covered by S. 300, Para :3. However, 
since the accused could be attributed the 


knowledge that he was likely to cause an 


injury which -was likely to cause death, the 
accused could be convicted under Sec. 304, 
Part IT and not under S. 302. Cri. Appeal 
No. 381 of 1981, D/- 27-11-1981 (Punj. & 
Har.), Reversed. Case law discussed, 
‘(Paras 15, 19, 20, 21) 


~Referred : 


Cases Chronological Paras 
AIR 1982 SC 55: 1982 Cri LJ 195 18 
AIR 1982: SC 126 - 18 


AIR 1981 SC 1552: (1981) 3 SCC 616: 1981 
Cri LJ 1136 17, 18 
Mrs. C. M. Nayar; Advocate, for Appel- 

lasts; Mr. R. C. Kohli and Mr. D. DÐ. 

Sharma, Advocates, for Respondent. 


JUDGMENT :— - Special. leave ‘granted 


limited to the cata of offence and sentence, . 
appellants, who are brothers, . 


2. ‘Two 
along with their father Sardari:Lal were pro- 


secuted for an offence under - Section 302° 


#Criminal Appeal No. 381 of- 1981... DI- 
27- 11- 1981. (Punj.. & B ee gle oe 


AAIBA/A321/83/VNP = 


Jawahar Lal v. State of Punjab 


the rope. 


read with S..34. and under S. 324 of. the 


Indian Penal Code.. 


3. Prosecution case: is that the aapailante 
have a sweetmeat shop in Katra Baghian,- 


Amritsar. P. W. 6 Amrik Singh is residing 
in a house opposite to the shop. On 
April 13, 1980, Sardari Lal, the father of the 
appellants. requested Amrik Singh to permit 
him to tie a rope of the canopy with the pro- 
jection of the house of the witness, but he 
did not allow the same. Sardari Lal was 
offended. On April.18, 1980, a wet 
wear drying-up on the roof flew away which 


was picked up by the ist appellant Jawahar | 
Amrik Singh, 


Lal. But when . witness. 
demanded the same, the appellant had de- 
clined to return the same saying that. he had 


found the same lying in. the bazar and more- . 


over he had not allowed his father to tie 
There was an exchange of abuses, 
but the matter ended there.. In the evening 
on that day when Sardari Lal visited the 
shop of the appellant, Amrik Singh com- 
plained about the conduct. of the Ist. appel-. 
lant Jawahar Lal. .. However, 


underwear of witness 


shan Singh accompanied by P. W. Santokh 
Singh visited the house of witness Amrik 
Singh for settling the details of the marriage 
that was to be performed in the near future. 
At about 10.00 P. M. deceased Darshan 
Singh and P. W. Santokh Singh left the 
house of witness Amrik Singh. Amrik Singh 
followed them. When they reached the 
bazar locality, all the three of them saw the 
two appellants and Sardari Lal 
front of their shop and on seeing deceased 
Darshan Singh and his companions; they 
raised chargers. Sardari Lal raised’ lalkaras 
and exhorted the appellants to catch hold of 
witness Amrik Singh and he should not be 
allowed to escape. 
lants 1 and 2, each of them was armed with 
a dagger. The: first appellant Jawahar Lal 
gave a blow with dagger on the left side of 
the chest of deceased Darshan Singh, who 
fell down on the grotind. ‘When P. W. San- 


` tokh Singh rushed to ‘the rescue of deceased 
appellant Kewal 
Krishan gave two blows with a dagger and’ 
he also fell'on the ground: ` Witness P. W. $ 
Surinder Mohan Singh raised an alarm and 
the appellants ran‘ away ` from ' that = place. 
The injured were removéd in two rickshaws: ` 
to the hospital where on reaching the ‘thos: 
pital Darshan Singh . was “pròhounced. dead’ 
` by, the Medical Officer who examined: him. 
P. W: “Santokh. Singh Was: admitted in; _ ho, 


second 


Darshan Singh, 


A. J. R. : 


under- 


Sardari Lal — 
persuaded the ist appellant.to return _ the. 
Amrik Singh... At. 
about 9.30 P. M. on that day deceased Dar- , 


Standing in 


It is ‘alleged’ that appel- 


-Y 
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hospital. | 
first information report and the offence was 
registered. After. completing the. investiga- 


tion, the appellants were prosecuted and. 


tried for the offences hereinabove mentioned. 


4. At the trial P. W. Amrik Singh and 
P. W. Surinder Mohan Singh were examined 
as witnesses to the occurrence. P. W. 4 Dr. 
Amar Singh, who conducted the autopsy on 
the dead body of deceased Darshan Singh 
deposed that he found ore incised 
wound 41/2 cm. X 21/2 cm on front of left 
side of chest at 6 O’clock position, 3 1/2 cm. 
below left nipple oblique ir direction. He 
also found two minor ‘abrasions, one on 
front of left knee and the cther on left side 
of forehead. In his opinion, death was due 
to shock and haemorrhage as a result of in- 
jury to heart corresponding to injury No. 1 
and in his opinion this injcry was sufficient 
in the ordinary course of matUre to cause 
death. l 

5. The defence of the accused, the tst 
appellant Jawahar Lal, was that he caused 
one single injury to deceased Darshan Singh. 
He has given his own versicn of the incident 
to which we would presently refer. 
lant No. 2 and Sardari Lal denied having 
committed any offence. 


6. The learned Additional Sessions- Judge 
rejected the defence version put forth by the 
lst appellant Jawahar Lal as unworthy of 
credit and held that the evidence of two 
witnesses Amrik Singh and Surinder Mohan 
Singh was reliable and is borne out by a 
part of the statement made by the Ist ap- 
pellant Jawahar Lal under S. 13 of Cr. P. G 
He however rejected that the Ist, appellant 
caused injury to Darshan Singh in. further- 
ance of the common intention of all the ac- 
cused. Accordingly, the 2nd appellant Kewal 
Krishan was held responsible for his own 
act of causing injury to P. W. Santokh 


Singh. The Sessions Judge was not satisfied 


with regard to the participation of the 3rd 
accused Sardari Lal and he was given benefit 
of doubt and acquitted. Accordingly, the 
Ist appellant Jawahar Lal was convicted for 
an offence punishable under S. 302, I. P. C. 
and was sentenced to sufier 
for life and to pay a fine of Rs. 2,000/- in 
default to suffer further imprisonment for 
one year. Second appellant Kewal Krishan 


was held guilty for an offence under S. 324,. 


and as he was.aged about 17 years on the 
date of the occurrence vith no previous 
conviction, | he was given benefit of. the pro- 
vision of. S.-360 of. the Cr. P. C.. 


ene 


my ‘Ist and. second . appellants . having been | 


dissatisfied ‘with the order “of the Sessions 


Jawahar Lal v. State: of ‘Punjab 


P: W. 6 Amrik Singh lodged the Judge, preferred Criminal Appeal No. 381 of 


stab ` 


Appel- - 


imprisonment — 
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1981 -in the High. Court of. Punjab and Har- 
yana at. Chandigarh... The Division Bench 
of the High. Court agreed with the findings 
recorded by the learned Additional Sessions 
Judge and confirmed the conviction and sen- 
tence of the appellants. 


came 
order 


8. When the special leave petition 
up for admission, this Court by its 
dated Oct. 25, 1982. directed a notice to be 
issued on the question of the nature of of- 
fence and sentence. This has, reference to 
the case of ist appellant alone because the 
2nd appellant was given benefit of the pro- 
vision of S. 360, Cr.-P. C. and nothing is re- 
quired to be done in that behalf. We are 
therefore, concerned with the case of the Ist 
appellant only, and the inquiry is of a limit- 
ed nature as to whether the conviction for 
an offence under Section 302 and the sen- 
tence imposed fer the same are justified ? 

9. Narration of facts clearly bring out 
the background in which the offence was 
committed. The social order in Punjab is. 
such that trivial disputes lead to fatal conse- 
quences. This case aptly illustrates the same. 
Facts not in dispute are that Sardari - Lal, 
the father of the ist appellant wanted to tie 
a rope of the canopy which had to be 
fastened to .the projected eves of the house 
of witness Amrik. Singh. This minor good 
neighbourly gesture did. not meet with the 
approval of. witness Amrik Singh and he 
declined an eminently fair. request. In turn 
a few days after when the wet underwear of 
witness Amrik Singh flew off from his roof, 
it was picked. up by the Ist appellant, but 
when demanded by Amrik Singh the Ist ap- 


pellant declined to return the same.. Sardari 
Lal, the. father being more mature, inter- 
vened and returned the underwear. There- 


after this unfortunate event occurred, As 
the prosecution case disclosed in the evidence 
of. eye-witnesses indicate that the. appellants 

and their father were waiting in front of 
their shop. This part of the- prosecution 
case is rejected by the learned Additional 
Sessions Judge on a misconception about the 
location of the scene of offence. Both | the 
appellants were armed with daggers. The 
use of the expression ‘dagger’ — is unfortu- 
nate because it dppears each of ‘the appel- 
lants had a knife. .A Punjabi. carrying a 
knife is not at.all an unusual: feature nor can 
it furnish. an. indication that.it was carried 
by them to facilitate inflicting a fatal injury. 

Further .appellants arid ‘their father bad some- 
trivial dispute with P. W. Amrik Singh; He 
was present. . 
appellant had-no malice against “deeeased 


. He has gore. unharmed, | oi 


acti” 
` 
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Darshan Singh. He had no quarrel with 
him. He had no dispute with him. Accord- 
ing to prosecution, appellant had no griev- 
ance against deceased Darshan Singh, and 
to this Darshan Singh one blow with a knife 
was given which unfortunately landed on the 
chest, and proved fatal. 

10. At this state, it would be advantage- 
ous to give the version of the occurrence as 
narrated the ist appellant in his statement 
under S. 313 of the Cr. P. C. The whole of 
it need not be reproduced. But the substan- 
tial part which reads as a version of occur- 
rence may be reproduced. According to 
him deceased Darshan Singh and witness 
Santokh Singh came to his shop between 
9.00 or 10.00 P. M. and both appeared under 
the influence of drink. Both of them gave 
abuses to him in filthy language. Darshan 
Singh complained that the 1st appellant had 
insulted Amrik Singh and therefore, they had 
come to teach him a lesson. Deceased Dar- 
shan Singh also told the ist appellant that 
they had come to take their ‘Dola’ (taking 
his sister after marriage). Then the ist ap- 
pellant described the incident. It reads as 
under : 


“Darshan Singh then took out sane type 
knife from his pant. He aimed blow at me. 
I kad held his arm with which he was hold- 
ing the weapon. I grappled with him and 
both of us fell on the ground. His dagger 
type knife fell on the ground which I lifted. 
Darshan Singh tried to snatch the dagger 
type knife from me. Out of fear, I gave the 
dagger type knife blow to Darshan Singh 
but I-cannot say where it had hit because I 
had thought in case Darshan Singh snatched 
the knife from me, he would attack me.” 


11. The learned Sessions Judge was not 
impressed by the version of the occurrence 
as given by the ist appellant and the High 
Court, except reproducing the whole state- 
ment of the Ist appellant in the judgment, 
has neither analysed nor evaluated the same. 
‘However, as the High Court rejected a spe- 
cific contention on behalf of the ist appel- 
tant that even if the Ist appellant is shown 
to have inflicted a blow with a knife on Dar- 
shan Singh, the offence would not be one 
under Sec. 302 of the Indian Penal Code, it 
can be safely assumed that fhe version as 
given by the ist appellant did not find favour 
with the High Court. 

12. The only question, we have to exam- 
ine is whether under these circumstances the 
offence would be under S. 302 of the Indian 
Penal Code. | 

13. According to the learned Sessions 
Judge, the ist appellant was aged 19 years 


Jawahar :Lal v. State of Punjab 


Intended to be inflicted ? 


A LR. 


at the time of the occurrence. He has given 
one blow with a knife. When on receipt oË 


the blow deceased Darshan Singh fell on the 


ground, there is not the slightest suggestion 
that the Ist appellant ever attempted to cause 
any more harm to deceased Darshan Singh. 


14. Section 300 of the I. P. C. provides 
that culpable homicide is murder firstly if 
act by which the death is caused is done 
with the intention of causing death or, 
thirdly if it is done with the intention of 
causing bodily injury to any person and the 
bodily injury intended to be inflicted is suffi- 
cient in the ordinary course of nature to 
cause death. There are two other paras set- 
ting out circumstances in which culpable 
homicide would amount to murder. But 
they are not relied upon the learned counsel 
Shri Ashwani Kumar and therefore, need 
not be referred to here. It is, therefore, ne- 
cessary to confine the examination whether 


on the facts not now in dispute either paral 


or para 3 of S. 300 is attracted. 


15. It was not seriously questioned that 
para { would not be attracted. In the facts 
and circumstances of this case, as succinctly 
set out, it is difficult to say that the Ist ap- 
pellant intended to cause the death of the 
deceased. Emphasis was laid on para 3 and 
it was urged that the case would be covered 
by para 3 of Sec. 300. It was urged that the 
ist appellant not only intended to cause a 
particular injury which is alleged to- have 
been inflicted, but on objective evidence of 
the Medical Officer the injury inflicted is 
shown to be sufficient in the ordinary course 
of nature to cause death, and therefore, 
para 3 would be attracted. Following a trivial 
dispute, Ist appellant, a young immature boy 
aged about 19 years, gave one blow with a 
knife. The incident occurred at about 
10.00 P. M. The light available was from 
an electric lamp post in the street. In 
light upon a trivial quarrel, only one blow 
without any attempt at giving a second blow, 
was inflicted and that fell on the chest, 
Could it be said that the injury which was 
inflicted was the particular injury which was 
If the answer is 
in negative and it is ought to be so, the im- 
portant requirement in fhe first part of 
para 3 would not be satisfied. Merely be- 
cause the blow landed on a particular spot 
on the body, divorced from the circum- 
stances in which the blow was given, it 


would be hazardous to say that the ist aps. 


pellant intended to cause that particular in- 
jury. The weapon used was the usual handy 
weapon, a Punjabi generally carries a knifo, 


this 


‘y 
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The 1st appellant was near his shop. He 
did not attempt to inflict any more harm. 
In the available dim light, tae blow land2d 
on the chest. In our opinicn, in these cT- 
cumstances, it would be difficult to say trat 
the Ist appellant intended to cause that pir- 
ticular injury. Even if the injury infliced 
proved to be fatal, the case would not be 
covered by para 3 of S. 300. 


16. Mr. Ashwani Kumar very seriously 
contended that the defence version is found 
to be false by both the Courts and appears 
to be improbable. As there is concurr:nt 
finding on this aspect of both the Covu-ts, 
we would accept the contention of Fir. 
Ashwani Kumar. But if the defence vers on 
is. incorrect, that itself cannot blind us to 
the circumstances in which the offence was 
committed, the background in which it as 
committed and the ferocity of the attick 
and the weapon used. At this stage, we 
must point out that the Hizb Court waz in 
error when it said that the incident did rot 
occur near the shop of the Ist appellant, but 
near the door of the house of P. W. 6 Anrik 
Singh. The High Court overlooked hat 
position that the house ot P. W. Amrik 
Singh is situated opposite to the shop of the 
Ist appellant. Therefore, the High Cveurt 
was in error attaching importance to the iact 
that the incident occurred near the doo- of 
the house of P. W. Amrik Singh, becau= if 


that spot was described from the direcion- 


ef the shop of the 1st appellant, it would 


refer to the same spot. 


17. Unfortunately, for us the High Court 
did not examine these aspects.. But we 
should also not further dilate on this point 
in view of the decision of this Court in 
Jagrup Singh v. State of Haryana, (1981) 3 
SCC 616: (AIR 1981 SC 1552). In that case 
after referring to the evidence, this Court 
held that the appellant gave one blow or the 
head of the deceased with the blunt sice of 
the gandhala and this injury proved Tatal. 
Tke Court then proceeded to examine as to 
the nature of the offence because the aspel- 
lant in the case was convicted for an ofence 
under S. 302. Undoubtedly, this Court said 
that there is no justification for the assertion 


that the giving of a solitary blow on-a vital. 


part of the body resulting in death must 
always necessarily reduce the offence: to 
culpable homicide not amounting to morder 
punishable under Sec. 304, Part II of the 
The Court then proceeded. to lay 
down the criteria for judging the nattre of 
the offence. It may. be. extracted: 
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“The whole thing depends upon tbe inten- 
tion to cause death, and the case may be 
covered by either clause Firstly or clause 
Thirdly. The nature of intention must be 
gathered from the kind of weapon used, the - 
part of the body hit, the amount of force 
employed and the circumstance attendant 
upon the death.” — 


18. We may point out that decision in 
Jagrup Singh’s case was subsequently fol- 
lowed in Randhir Singh v. State of Punjab 
decided on Sept. 18, 1981: (reported in AIR 
1382 SC 55) and in Kulwant Rai v. State of 
Funjab, decided on August 7, 1981 (Criminal 
Appeal No. 630 of 1981): (reported in AIR 
1982 SC 126). 

19. Having kept tbis criteria under view, 
we are of the opinion that the offence com- 
nitted by the Ist appellant would not be 
covered by Clause Thirdly of para 3 of Sec- 
tion 300 and therefore, the conviction under 
Sec. 302, I. P. C. cannot be sustained. 

20. What then is the offence committed 
by the Ist appellant? Looking to the age 
ef the Ist appellant at the time of the oc- 
currence, the nature of the weapon used, the 
circumstances in which one blow was in- 
Jicted, the time of the day when the occur- 
-ence took place and the totality of other 
zircumstances, namely, the previous trivial 
disputes between the parties, we are of the 
Dpinion that the ist appellant could be attri- 
puted the knowledge that he was likely to 
cause an injury which was likely to cause 
death. Accordingly, the Ist appellant is 
shown. to have committed an offence under 
Section 304, Part Il of the Indian Penal Code 
and he must be convicted for the same and 
sentenced to suffer rigorous imprisonment 
for five years maintaining the sentence of 
fine. 









21. We accordingly allow the appeal © 
the Ist appellant and set aside his convietion 
under Sec. 302, I. P. C. and the sentence of 
imprisonment for life imposed upon Him. 
The ist appellant is convicted foran offence 
under S. 304, Part IJ, Indian Penal Code and 
is sentenced to suffer rigorous imprisonment 
for five years. The sentence of fine 
Rs. 2,000/- in default to suffer further rigor- 
ous imprisonment for one year imposed upon 
him is maintained. 


22. Appeal preferred by the 2nd appel 
lant is dismissed. 
Appeal .allowed. 


288 S. C. 
-AIR 1983 SUPREME COURT 286 
(From: Punjab and Haryàna)t 
o V.D. TULZAPURKAR AND 
V. BALAKRISHNA BRADI, J3. 
Criminal Appeal No. 805. of 1981, 
14-1-1983. 


Sri Mahant Amar Nath,. i v. "State 
of Haryana and another, Respondents, 


Criminal P. C. (2 of 1974), Section 319 — 


Dj- 


Application under — Evidence of eye wit- 


pess giving sufficient details about participa- 
tion of four persons in. crime — Sessions 
‘Judge impleading these persons as accused — 
Order is not illegal. 


Where in respect of murder of one per- 
son and injuries to two persons the police 
did not challan appellant and three others in 
spite of the fact that in all the statements 
recorded under Section 161, Cr. P. C., the 
eye witnesses had stated -about participation 
of these four persons in the commission of 
the crime, but on application under Sec. 319 
by the informer, the Sessions Judge, after re- 
cording evidence of one injured eye witness 
who gave sufficient details about the partici- 
pation of the aforesaid four persons, implead- 
ed these persons as accused persons in the 
case, there was no infirmity or illegality in 
the order of Sessions Judge. The fact that 


| . the details given by the eye witness at the 


trial had not figured in his statement under 
Section 161, was at this stage immaterial. 
AIR 1983 SC 67, Dist.; Cri. Revn. No. 1382 
of 1980, D/- 27-2- 1981 a & Har), Affirm- 
ed. . (Para 3) 


Cases Referred: PARTE Paras 


AIR 1983 SC 67 : 1983 Cri LJ 159 3 


Mr. A. K. Sen and Mr. R. L. Kohli, Sr. 
Advocates and Mis. Prem Malhotra and 
Harjinder Singh, Advocates, for. Appellant; 
Mr. K. G. Bhagat, AddJ. Solicitor General 
and Mr. A. K. Goyal, Advocate, for Respon- 
dents. 


JUDGMENT :— There is no Siban in 
tbis criminal appeal which has been preferred 
by Shri Mahant Amar Nath challenging the 
order passed by the learned Sessions Judge, 
Hissar under Section 319 of Cr. P. C. direct- 
ing the appellant along with three others 
should be arraigned as accused in a case 


‘being tried before him for offences under . 


Sections 302, 323, 324, 325, 148, 149, 341, 364 


* CH, ‘Rev. No. dia of 1980, ee 27-2-1981 
- (Punj & Har)... 


KA/BA/A320/83/SSG 


Sti Mahant Amar Nath: v. State of Haryana — 


A. I. R, 
and 120-B, i. P. C., which has been confirm- 
ed by the High Court in revision. — 

2. On 18th January, 1980 an incident oc- 
curred during. the course of which three per- 
sons were assaulted in Sanghar-Seerishta vil- 
lage out of whom Munshi Ram died but 
Gobind Ram and Bachan Singh were injured. 
In respect of this offence police investigation 


‘was undertaken on the basis of the. First In- 


formation Report lodged by Bachan Singh 
on 19-1-1980 and the police after recording 
statements of witnesses challaned 8 accused 
persons. , It appears that the police did not 
challan Mahant Amar Nath and three others 
and showed their names in Column 2 of the 
charge-sheet in spite of the fact that in all the 
statements which were recorded under Sec-- 
tion 161, Cr. P. C. the eye witnesses had 
stated that these four persons had also parti- 
cipated directly or indirectly in the commis- 
sion of the crime as a result of a conspiracy. 
An application was made to the committal 
Court by Bachan Singh under Section 319 
for direction that these four persons includ- 
ing Mahant Amar Nath be arrayed as ac- 
cused. The said application was forwarded 
by the committal Court to the Sessions Judge 
while committing the case to the Sessions 
Court. In the Sessions Court another ap- 
plication was filed pressing directions undep 
Section 319 and the learned Sessions Judge, 
after recording evidence of Gobind Ram one 
of the injured eye-witnesses who gave suffi- 
cient details about the participation in the 
crime by: Mahant Amar Nath and others, 
came to the conclusion that it was necessary 
and proper that Mahant Amar Nath and 


‘three others should be arraigned as accused 


persons. He, therefore, passed the orden 
directing that these persons should be im- 
pleaded as accused persons and be tried 
along with the 8 accused who were being 
tried before him. This order was challenged 
in revision by Mahant Amar Nath by ap- 


proaching the High Court but the- High ` 


Court has confirmed the order passed by the 
Sessions Judge. 

3. We do not see substance in any of the 
contentions urged by Mr. A. K. Sen, learned 
counsel for the appellant in support of this 
appeal. Apart from the question as to whe- 
ther the police statements recorded during the 
investigation really afford any justification to 
the police to show the appellant and three 
others (who were subsequently arraigned by 


‘the Sessions Court) in-column No. 2 of the — 
‘charge-sheet, the learned Sessions Judge had > 


before him the evidence of Gobind Ram who 


gave details about the alleged participation of- 


Mahant Amar Nath’ and ‘others -which ao- 
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cording to him was in purstance of con- 
spiracy hatched by all of them and the 
learned Sessions Judge felt that such evi- 
dence warranted the impleadirg of Mahant 
Amar Nath and three others s accused per- 
sons. It was sought to be urged before us 
that the details given by Gobind Ram at the 
trial had not figured in his statement under 
Section 161 and, therefore, the Sessions Judge 
ought not to have given the impugned direc- 
tion. But that aspect clearly falls within the 


domain of appreciation of evidence to be- 


done finally at the end of the trial before 
pronouncing upon the guilt or otherwise of 
the concerned accused. It cannot be dis- 
puted that there was sufficient material 
before the learned Sessions Court warranting 
the impugned direction. Cbservations of 
this Court in AIR 1983 SC 67. on which 
counsel relies are of no avail. We see no 
infirmity in the order passed by the Sessions 
Court much less in the High Court’s order 
in revision. ‘The appeal is, therefore, dis- 
missed. 

Appeal dismissed, 


AIR 1983 SUPREME COURT 289 
(From: Patna)* 
D. A. DESAI AND R. B. MISRA, JJ. 


Criminal Appeal No. 257 of 1975, D/- 18-1- 
1983. 


Bali Ahir and others, Appellants v. State 
of Bihar, Respondent. 

Evidence Act (1 of 1872), Section 3 — Cri- 
minal trial — Appreciation oi evidence. Cri- 
minal Appeal No. 466 of 1970, D/- 8-11-1974 
(Pat), Reversed. (Penal Code (1860), S. 394). 

Where the accused who were alleged to 
have committed offence undzr Section 394, 
I. P. C, belonged to the nzighbouring vil- 
lage at a distance of less than a mile, from 
the police quarter, the scene of occurrence, 
and the witnesses (Police Officials) who came 
to identify the accused had seen the accused 
from behind while escaping and the Officer, 
victim of offence, knew one of the accused 
from before yet he did not aame him in the 
FIR. and went to. identify him when he fully 
knew him and identification of two of the 
accused took place after a gap of four days 
after their arrest without any explanation 
for delay, it was held that the accused could 


* Criminal Appeal No. 466 cf 1970, D/- 8-11- 
1974 (Pat). 
AA/BA/A311/83/SMA/SNV 
1983 S. C./19. I G—5-C 


Bali Ahir v. Stato of Bihar 


S. C. 289 


not be convicted for offence under Sec. 394, 
L P. C. Criminal Appeal No. 466 of 1970, 
D/- 8-11-1974 (Pat), Reversed. {Para 11) 

Mrs. Gian Sudha Mishra, Advocate for 
Appellants (not present); Mr. D. Goburdhan, 
Advocate, for Respondent. 

MISRA, J. :—— The present appeal by spe- 
cial leave is directed against the judgment of 
the High Court of Patna dated 8th Novem- 
ber, 1974 whereby the appeal of the appel- 
lants was allowed in part and their convic- 
tion under Section 395, I. P. C. was set aside, 
and instead the appellants were convicted 
under Section 394 I. P. C. and sentenced to 
rigorous imprisonment for four years. 

2. The appellants along with three others 
were committed to the Court of Session to 
stand their trial for an alleged offence under 
Section 395, I. P. C., in connection with a 
robbery committed in the house of Harihar 
Prasad Singh, P. W. 2. At the relevant time 
Harihar Prasad Singh was posted as an As- 
sistant Sub-Inspector of Police at Udwant- 
nagar Police Station in the district of Arrah. 
He had his residential quarters in the com- 
pound of tbe police station, Udwantnagar. 
On the night of 2nd and 3rd May, 1968 he 
was sleeping in the outer room of his quar- 
ters. His wife and younger son, Ashok 
Kumar were sleeping on a chauki in the 
courtyard. At about 2 a.m. in the night 
Harihar Prasad Singh woke up on hearing an 
alarm raised by his wife of ‘thief-thief’. He 
went inside the courtyard and found a per- 
son opening the door. He caught hold of 
him by the waist. In the meantime five to 
seven persons entered the courtyard and 
began to assault him with lathis. One of 
them hit him with a lathi on his forehead. 
Other persons also assaulted him. On re- 
ceiving injuries he fell down. In the mean- 
time his wife and son went to the southern 
room, in which his younger brother’s wife 
(Bhawah) was sleeping, to conceal themselves 
and tried to close the door leaves but they 
could not succeed because three of the mis- 
creants broke into the room by pushing it. 
Then they came out of the room and began 
to raise alarm. The dacoits took out four 
boxes from that room. One box contained 
utensils etc. and the other contained woollen 
and cotton clothes. The wife caught hold . 
of one box but she was given a lathi blow 
on her head and one lathi blow on the back. 
The dacoits thereafter decamped taking two 
of the boxes. In response to the alarm, the 
Officers of the police station viz., sub-inspec- 
tor Ganesh Singh, Assistant Sub-Inspector 
Khanderan Singh and three constables Ganga - 


29) S.C, 


Singh, Moinuddin Khan and Ram Bahadur 
arrived at the place of occurrence and they 
chased the dacoits for some distance but in 
vain. Sub-Inspector Genesh Singh came 
back after chase and recorded the statement 
of Harihar Prasad Singh (Ext. 2). 


3. Harihar Prasad Singh was taken to 
the hospital at Arrah for treatment. The 
doctor found six injuries on his body includ- 
ing one incised wound 33% x i” xX bone 
deep on head. Smt. Champa Devi, wife of 
Harihar Prasad Singh, was also examined 
and the doctor found one lacerated wound 
3” x 4” & bone deep, on the head. 

4. From the first information report. it 
appears that the dacoits were unknown per- 
sons. Therefore, two identification parades 
were held, one on 8th May, 1968 by Shri 
Yogendra Wath Jha, P. W. 7, and the other 
on 24th May, 1968 by Shri S. M. Mukher- 
jee, P. W. 6. In the first identification parade 
constable Moinuddin Khan P. W. 3, identi- 
fied Ramadhar Ahir, appellant No. 3. In the 
second identification parade Harihar Prasad 
Singh, P. W. 2, identified Bali Ahir and 
‘Chain Ahir, appellant Nos. 1 and 2 respec- 
tively. Khaderan Prasad Singh, P. W. 4, 
identified Bali Abir, Chain Ahir and Rama- 
dhar Ahir, appellants Nos. 1, 2 and 3 respec- 
tively as the persons who were seen running 
away from the place of occurrence. Moinud- 
din Khan, P. W. 3, identified Bali Ahir and 
Chain Ahir, appellants 1 and 2. Prosecution 
witness Nos. 2, 3 and 4 identified the appel- 
lants in Court also. 


5. The trial Court relying on the evidence 
of identification by the aforesaid witnesses 
convicted the appellants under Section 395, 
I. P. C. and sentenced them to rigorous im- 
prisonment for eight years. It, however, 
gave benefit of doubt to the remaining three 
accused and acquitted them. 

6. On appeal by the appellants the High 
Court set aside the conviction and sentence 
of the appellants under Section 395, I. P. G. 
and instead convicted them under Sec. 394, 
I. P. C. and sentenced them to rigorous im- 
prisonment for four years. The appellants 
have now come to challenge the judgment of 
the High Court by filing the present appeal 

by special leave, as stated earlier. 

‘ 7. The conviction of the appellants is 
based upon evidence of identification. It 
may be pointed out at the very outset that 
except Harihar Prasad Singh, P. W. 2, the 
other witnesses, namely Moinuddin Khan, 
P. W. 3, Khanderan Prasad Singh, P. W. 4, 
Ganesh Singh, P. W. 8, and Ganga Singh, 
P. W. 9 had seen the accused from behind 
only when. they were running away from the 


Bali Ahir ¥. State of Bihar 


ALR. 


scene of occurrence. They chased. the dacoits 
for some distance but could not succeed in 
arresting any of them. 


8. So far as Harihar Prasad Singh, 
P. W. 2, is concerned he appears to have 
investigated a case against Bali Ahir of vil- 
lage Bajruhatola prior to the occurrence. He 
clearly admitted so in the cross-examination : 

“J remember that I had gone tọ Bajruha- 
tola for investigation prior to the occurrence. 
I do not remember how many times I had 
gone. J had gone to Bajruhatola in connec- 
tion with the case of Bali Ahir. It relates to 
an affair within a year from the occurrence. 
Bali Ahir also was an accused in a theft case 
and I had arrested him at Tetaria. It was 
I who had sent him up. J] had issued a 
forwarding letter in that connection.” 
He, therefore, fully knew Bali Ahir of 


Bajruhatola and there is no question of © 


identification by him when he personally 
knew Bali Ahir. Bajruhatola is about a mile 
from the police quarters and Udwantnagar 
is about half a mile from the police quarters. 
Bali Ahir is a resident of Bajruhatola, police 
station Udwantnagar. Ramadhar is also a 
resident of village Bajruhatola, Police Station 
Udwantnagar. Chain Ahir is a resident of 
Udwantnagar Tola, Police Station, Udwant- 
nagar. So all the three appellants are re- 
sidents of the vicmity within one or one-half 
of a mile from the police quarters and, 
therefore, the possibility of seeing and know- 
ing them by the witnesses who were either 
constables or officers of the police station, 
Udwantnagar, cannot be weeded out. 


9: There is yet another circumstance 
which must be taken into consideration. 
Ganesh Singh, P. W. §, in his cross-examina- 
tion said that accused Cowarika (since ac- 
quitted) and Ramadhar were brought to 
Arrah Mofussil Police Station in the course 
of investigation. He took them under his 
charge and he had forwarded and sent them 
up from the said police station. He had 
forwarded both of them through his staff or 
through the staff of the mofussil police sta- 
tion. He also admitted that for requisition- 
ing staff from any other place requisition is 
made in writing; verbal requisition is also 
made. Nothing is, however, recorded in his 
diary about the requisition. No staff of 
Mofussil Police Station had been made a wit- 
ness. In his diary also there is no mention 
of such a witness who had taken charge of 
both the accused from the Mofussil Police 
Station. Therefore, the possibility of the 
constable witnesses taking them from the 
Mofussil Police Station to the Udwantnagar 
Police Station cannot be overruled, 

| 
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10. Witnesses other than Harihar Prasad 
Singh, P. W. 2, as pointed out earlier, had 
seen the dacoits. only from behind and that 
too from a distance of more than fifty yard. 
It is very difficult to recognise persons at 
night from behind specially when they are 
running. Even if they turn their faces 
towards back for a second or so it would ke 
very difficult in the night to recognise fhe 
face within that short gap. 

11. Even the identification parade appears 
to be suspicious, as will be evident from the 
deposition of Shri Yogendra Nath Jha, As- 
sistant Settlement Officer (Consolidation) who 
conducted the identification parade on &b 
May, 1968. He stated that constable Moinud- 
din Khan at the time of identification of tae 
suspects had twice moved forward and back- 
ward seeing them. Shri S. M. Mukheriee, 
P. W. 6 in his deposition said that he cid 
not mark if the witnesses were at the jail 
gate or not at the time when he arrived at 
the jail. This indicates that all was not veil 
with the identification. The fact that the 
appellants belong to the neighbouring villege 
at a distance of less than a mile, that the 
witnesses who came to identify the appellaats 
had seen the accused from behind vwrile 
escaping, that P. W. 2 had known Bali Asir 
from before yet he did not name him in -he 
first information report and went to idenfify 
him when he fully knew Baii Ahir, that che 
identification of the two of the appellants 
took place after a gap of four days after 
their arrest, without explaining the cause for 
the delay, speaks for itself. 


12. For the reasons given above the com- 
viction of the appellants under Section 34, 
I. P. C. cannot be sustained. The appeal is, 
therefore, allowed and the conviction and 
sentence of the appellants under Section 294, 
1. P. C. are set aside, and they are acquitted 
of the charge. Bail bond, if any, shall stand 
cancelled. . 

Appeal allowed. 


AIR 1983 SUPREME COURT 291 
(From: Bombay)* 


E. $. VENKATARAMIAH AND 
R. B. MISRA, JJ. - 


Criminal Appeal No. 70 of 1976, DJ- 5-1- 
1983. 


Keshav Sitaram Sali, Appellant v. State of 
Maharashtra, Respondent. 


* Criminal Appeal No. 1334 of 1974, Dj- 
25-3-1975 (Bom). 


AAJBAJA313/83/VNP - 


Keshav Sitaram v. State of Maharashtra 


§. C. 291 


Criminal P. C. (2 of 1974), Section 369 — 
Probation of Offenders Act (1958), Ss. 3, 4— 
Renefit under — Accused, an employee of 
Railway alleged to have abetted commission 
of theft of coal worth Rs. 8 from railway 
goods wagon — Accused taken back to duty 
afier his conviction by High Court — In 
view of bis character and antecedents, Su- 
preme Court observed that benefit of proba- 
tion could have been given by High Court — 
Sentence imposed upon him set aside, case 
remitted to trial. Court to pass appropriate 
order. (Penal Code (1860), S. 379). Cri- 
minal Appeal No. 1334 of 1973, Dj- 25-3- 
1975 (Bom), Reversed. (Para 2) 
© Mr. S. V. Tambwekar, Advocate, for Ap- 
pellant; Mr. V. N. Ganpule and Mr. M. N. 
Shroff, Advocates, for Respondent, 


VENKATARAMIAH, J.:— The charge 
against the appellant who was an employee 
of the Railways was that on 12-9-1972 at 
Paidhi: Railway Station he had abetted the 
commission of an offence of theft of coal 
from a railway goods wagon, which was 
committed by Bhikan Murad who was 
arraigned -as accused No. 1 in the case before 
the Special Judicial Magistrate First Class 
(Railways), Bhusawal. The learned Magis- 
trate acquitted the appellant of that charge 
and against the judgment of acquittal pass- 


‘ed by the learned Magistrate, the State Gov- 


ernment filed an appeal before the High 
Court of Bombay. The High Court allowed 
the appeal and convicted the appellant of an 
cffence punishable under Section 379 read 
with Section 109, I. P. C. It imposed aà 
sentence of fine of Rs. 500/- on the appel- 
lant and in default of payment of fine to 
suffer rigorous imprisonment for two months. 
The subject matter of theft was a quantity of 
coal valued at Rs. 8/-. 
was delivered by the High Court we are in- 
formed the appellant has been taken back to 
duty by the Railways and he is even now in 
service. Shri S. V. Wambwekar, learned 
counsel for the appellant at the hearing of 
this appeal confined his argument to the 


_ question whether the appellant should be 


dealt with either under Section 360 of the 
Code of Criminal Procedure or Sections 3 
and 4 of the Probation of Offenders Act, 
1958. We have heard Shri Ganpule learned 
counsel for the State on the above question, 

2. Having regard to the special circum- 
stances of this case and the character and 
antecedents of the appellant we are of the 
view that this was an eminently fit case in 
which the High Court should have extended 
the benefit of either Section 360 of the Code 
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of the Probation of Offenders Act to the ap- 
pellant instead of imposing a sentence of fine 
on him. We, therefore, set aside the sentence 
imposed upon the appellant and remit the 
case to the trial Court (Court of the Special 
Judicial Magistrate, First Class (Railways) 
Bhusawal to pass an appropriate order under 
either of the two provisions referred to 
above. The fine which has already been 
paid by the appellant shall be refunded to 
him. The appellant shall appear before the 
Magistrate on any date during the second 
week of February 1983 to enable the trial 
Court to pass orders as directed above. 


Order accordingly. 


7 AIR 1983 SUPREME COURT 292 
D. A. DESAI AND R. B. MISRA, JJ.* 


Transfer Petn. (Crl.) No. 102 of 1982 and 
Criminal Appeal No. 6 of 1983 (arising out 
of S. L. P. (Cri) No. 3042 of 1982), Dj- 4-1- 
1983. 


Ranjit Singh and another, Petitioners V. 
Popat Rambhaji Sonawane and others, Re- 
spondents. 

And 


Popat Rambhaji Sonavane and others, Ap- 
pellants v. State of Maharashtra and another, 
Respondents, 


Criminal P. C. (2 of 1974), Section 406 — 
Transfer of sessions case — Solitary ground 
that complainant’s safety would be in danger, 
if transfer was not granted— That was foo 
nebulous a ground for transferring the case. 


Where the petitioner complainant (a legal 
practitioner having a house at Pune} sought 
transfer of a sessions case under Section 395, 
341, 504 and 506, I. P. C. against certain per- 
sons (as committed by Magistrate on 
private complaint) from Pune to Indore on 
solitary ground that if transfer was not 
granted, his safety would be in danger, that 
was too nebulous a ground from transferring 


the case in which all four witnesses were 


from Pune. When the State counsel under- 
took to extend all possible facilities as direct- 
ed by the Supreme Court to ensure safety 
and security of the petitioner, the Supreme 
Court rejected the transfer petition after 
making necessary directions for safety and 


* (Note : The Judgments are printed in the 
order in which they are given in 
the certified copy.) 


AA/AA/A76/33/SSG _ 


Ranjit Singh v. Popat Rambhaji Sonawane 


‘private complaint in the Court 


A. I. R. 


security of petitioner for the period required 
for recording of petitioner’s evidence. 
(Paras 6, 8) 
Petitioner in person in T. P. (Cri) No. 
102/83; Mr. R. K. Jain and Mr. R. P. Singh, 
Advocates, for Appellants in Crl. A. No. 6/83; 
Mr. R. K. Jain, Advocate, for Respondents 
in T. P. Mr. B. R. Handa & Mr. M. N. 
Shroff, Advocates, for Respondents in Cri 
A. No. 6/83. 


ORDER (in. Tr. Petn. (Crl.) No. 102 of 
1982) :— By this petition the petitioners seek 
transfer of Sessions Case No. 137 of . 1982 
pending with Additional Sessions Court 
No. 5, Pune to any other Court competent 
to try the same at Indore in the State of 
Madhya Pradesh. 

2. On a complaint filed by petitioner 
Ranjit Singh respondents 1 to 9 are being 
prosecuted for having committed, offences 
under Sections 395 and 506 of the Penal 
Code. It is alleged that on November 19, 
1981 at about 8.00 p.m. when the petitioner 
was proceeding towards his house, respon- 
dents Nos. 1 to 9 surrounded him, abused 
and threatened to kill him and he was robbed 
of a golden chain and an amount of Rupees 
500/-. The petitioner went to lodge the first 
information report to the police chowki, but 
the police declined to accept the information 
and take follow-up action. Therefore. on 
November 23, 1981, the petitioner filed a 
of Judicial 
Magistrate. The learned Magistrate took 
cognizance and held a preliminary enquiry. 
‘The petitioner examined 4 witnesses and 
thereafter the learred Magistrate framed a 
charge against the respondents for having 
committed offences under Ss. 395, 341, 504 
and 506, I. P. C.. The learned Magistrate 
committed the case to the Court of Session 
which is numbered a Sessions Case No. 137 
of 1982. : 


3. It is alleged that two of the respon- 
dents are relations of the local police officers 
and because of an incident in the town of 
Ahmednagar in which the brother of the 
petitioners was murdered, the entire police 
force of Maharashtra has become inimical 
to the petitioner. The petitioner says that 
he was forced to shift to Indore and if he is 
required to go to Pune for prosecuting. the 
case, his safety is in danger and on this 
ground he seeks transfer of. the case. 

4. Respondents are in. jail and they have 
filed Special Leave Petition. No. 3042 of 1982 
for being released on bail. , In. that petition, 
they have contested all the averments . made 
by the. petitioners while pointing. out that 
they have been in. jail unnecessarily for the 
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last 7 months and the transfer will further 
delay the hearing of the case which would 
necessitate their continued detention in jal. 


5, The petitioner was present in person. 
Though he argued as a party in person, he 
is a member of the legal profession and he 
canvassed all possible contentions in support 
of the transfer petition. 


6. The solitary ground urged is that if 
the petitioner is asked to go to Pune where 
on his admission he has a aouse, his safety 
would be in danger. This is too nebulow a 
ground for transferring a case from Pune to 
Indore. It may be noted that all four wit- 
nesses are from Pune. But we must lso 
take necessary precaution for assuring ‘the 
safety of the petitioner when he is required 
to attend the Court at Pune, 


7. Mr. Handa, learned advocate who ap- 
peared for the State of Maharashtra stated 
that the State would extend all possible faci- 
lities as directed by this Court to ensure the 
safety and security of the petitioner. That 
should put an end an apprehension on our 
part about the safety and security of the 
petitioner and would also knock-out the 
ground on which the petition for transfer is 
founded. 


‘$. We reject the transfer petition. The 
highest Police Officer—- The Commissisner 
of Police — should make full arrangement 
for taking, if need be, in a police ‘jeep the 
petitioner from the railway station or the 
hotel where he is staying or from his hcuse, 
if there be any, to the Court on the datz of 
the hearing and return safely to the raikvay 
station, if he is going out of Pune or the 
hotel where he is staying or his heuse. 
While the petitioner is in Court, arrangement 
should be made for his safety and security. 
This arrangement is to -be made for the 
period evidence of the petitioner is required 
to be recorded. 


9. We order accordingly l 


ORDER (in Criminal Appeal. No. 6 of 1283) 


=- 10. On a complaint filed by second re- 
Be E the facts of which are set owt in 
details by us in our Order pronounced today 
in’ Transfer Petition No. 102 of 1982, the 
petitioners nine in number are being p‘ose- 
cuted for having committed offences tmder 
Sections 395 and 506 of ithe Penal Code. 
The case came to be committed to the Court 
of Session on a’ private complaint filed by 
second respondent alleging that on the date 
of the occurrence, 9 ` petitioners surrouaded 
him- and at the point of knife he was made 
to-part with a’ golden cham and: an amount 
‘of Rs. :'°500/-. --: Incident © occurred on 


Ghanshyam v. State of U. P. 
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19th Nov., 1981 and in respect of which a 
private complaint was filed on Nov. 23, 1981. 
The petitioners were arrested and released 
on bail, but subsequently the bail bonds 
were cancelled. Thereafter their application 
for being released on bail was rejected. 
Hence this petition for special leave to ap- 
peal. 

11. Mr. Handa, learned counsel who ap- 
peared for the State of Maharashtra fairly 
stated that this is pre-eminently a fit case in 
which bail ought to be granted. 

12. Second respondent is original com- 
plainant who appeared as a party in person. 
We note that he is a member of the legal 


profession. He vehemently contested the 
petition. 
13. As the case is pending, we refrain 


from making any observation on the merits 
or demerits of the case, but we are satisfied 
that this is a case in which petitioners ought 
to be released on bail. 


14. We accordingly direct that the learn- 
ed Sessions Judge, 5th Court, Pune before 
whom the case is pending should release the 
petitioners on bail on each of them furnish- 
ing security in the amount of Rs. 1,000/- 
and a personal bond in the like amount. 
An undertaking to be taken from each of 
the petitioners not to approach the second 
respondent or any of his relations or wit- 
nesses to directly or indirectly harass or 
threaten them. We further direct that the 
learned Sessions Judge before whom the 
case is pending should give priority to this 
case and dispose it of as early as possible 
and not later than 31st March, 1983. 


Order accordingly. 
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(From: 1982 Cri LJ. 138 (All) ) 
D. A. DESAI AND V. BALAKRISHNA 
ERADI, JJ. 
Criminal Appeal No. 
out of S. L. P 
17-2-1982. 


Ghanshyam and others, Appie y. State 
of Uttar Pradesh, Respondent. ~ 


(A) U. P. Children Act (1 of 1952), Sec 
tions 32 (1), 29, 27 — Prosecution of appel- 
lant (aged 15 years) along with other for 
offence of murder — Sentence of imprison- 
ment for life imposed — High Court refer- 
red the case of appellant to State Govern- 
ment under S, 32 (1) — Held, aati of 
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of 1982 (Arising 
P. (Crl.) No. 3100 of 1981), D/- 
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the Sigh Court on the ‘facts of the case was 


not correct. 1982 Cri LJ 138 (All), Reversed. 
(B) Constitufion of India, Ari. 136 — 


Appeal against conviction — Appellant aged 
45 years ox date of offence Appellant 
along with others tried for offence of murder 
- and convicted to imprisonment for life — 
Evidence 2s to sharing of common intention 
by appelant, and his participation in assault 
on deceased — Neither convincing, nor Te 
liable — Conviction of appellant, umsusiajn- 
able. 1982 Cri LJ 138 (Al), Reversed. 
(Penal Codes {1860}, Ss. 302,. 34). (Para $) 


(C) Penal Code (45 of 1860), Ss. 302, 34 
—- Marder — Common intention — Sharing 
of — Place of occurrence, purely accidental 
-— Appellant, 15 years of age not participat- 
fag in attack — Mere presence of appellant 
with other accused (father and brother) 
Under the circumstances held, not mdicative 
of sharing of common intention with father 





and brother. 1982 Cri LY 138 (Al), Revers- 
ef. (Evidence Act (1872), S. 3). (Para $) 
ORDER :— Special leave is granted only 


to the appellant Kehar Singh son of Ghan- 
shyam. In respect of others the Special 
Leave Petition is rejected. 


2. The appellant Kehar Singh with his 
brother Dhir Singh and father Ghanshyam 
and acquitted accused Hukum -Singh -. were 
tried by the learned UI Additional District 
and Sessions Judge, Saharanpur, for having 
committed offences under Ss. 302/34 and Sec- 
tions 323/34 of the Penal Code. Hukum 
Singh was acquitted. The remaining three 
accused including Kehar Singh were convict- 
ed for both the offences and with respect to 
the first offence each one of them was sen- 
tenced to suffer imprisonment for life and 
in respect of the second offence, rigorous 
imprisonment for six months. Substantive 
sentences were directed to run concurrently. 


3. Whe appellant, his father Ghanshyam 
and brother Dhir Singh preferred Criminal 
Appeal No. 2170 of 1976 in the High ‘Court 
of Judicature at Allahabad. A Division 
Bench of the High Court dismissed the 
‘appeal and confirmed the conviction and 
sentence of Ghanshyam and Dhir Singh but 
while confirming the conviction of appellant 
Kehar Singh the High Court set aside the 
sentence and referred this case fo the State 
Government under Section 32 of the Uttar 
Pradesh Children Act, 1951 (‘Act’ for short) 
and pending the decision of ‘the Government 
ander S. 32 (D, Kehar Singh was directed to 
be kept in safe custody in jail but he was 
neither to be treated as convict serving a 
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sentence nor under-trial and the confinement 
was for safe custody only. 

- 4, All the three convicted accused moved 
an application to obtain special leave to 
appeal against the judgment of- the High 
Court. When this matter earlier came up 
before Baharul Islam and V. Balakrishna 
Eradi, JJ., a notice was ordered to be issued 
limited to the question of the right of pri- 
vate defence claimed by the petitioners. 
Thereafter the matter came before us and 
after hearing the learned counsel, Mr. R- K. 
Garg, for the. petitioners and the Jearned 
counsel Mr. Bharadwaj for the respondents, 
we granted leave to appellant Kehar Singh 
alone and rejected the special leave petition 
of the other appellants. With the consent 
of the parties we heard the appeal on merits. 


5. There was some civil dispute between 
the deceased Dhoom Singh and the father 
of the appellant, Kehar Singh. Dhoom 
Singh apprehending danger to his life had 
sent an application on June 16, 1975 to the 
Superintendent of Police, Saharanpur, com- 
plaining that not only his life but the life of 
his son was in danger at the hands of Ghan- 
shyam, Hukum Singh and others. There 
were some unsuccessful attempts at 
rapprochement between the parties. It is the 
prosecution case that on June 21, 1975, deceas. 
ed Dhoom Singh, P. W.2 Dharampal and one 
@huttan; when they were on their way to 
Pir Ka Maidan, were intercepted by the 
acquitted accused Hukum Singh and the 
three -co-accused. Huknm Singh had a tabal 
with him and each of the three co-accused, 
including the present appellant, was armed 
with a lathi. It is the prosecution case that 
ali the four accused persons started be- 
labouring Dhoom Singh, P. W. 2 Dharam 
Pal intervened to rescue Dhoom Singh and 
in the process suffered a lathi blow at the 
hands of accused No. 1 Ghanshyam Singh. 
Accused No. 2 Dhir Singh is said to have 
given a lathi blow on the head after Dhoom 
Singh had fallen down. Dhoom Singh fell 
‘on the ground and died on the spot, A re- 
port was sent to the police station and after 
Usual investigation the four accused herein- 
‘before mentioned were charge-sheeted and 
tied and dealt with as mentioned above. 

6. The limited question before us is whe- 
ther the participation by Kehar Singh is 
established to the satisfaction of the Court. 
The first thing to note is that Kehar Singh 
ds ‘the younger son of the original accused 
No. 1 Ghanshyam. At the relevant time it 
is an admitted position that the. appellant 
was aged 15 years and this is borne out by 
ithe endorsement made by the trial Court in 
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the Court proceedings. Ht is found as a fact 
that on the date of the offence the appelant 


was aged 15 years and the offence was som- 
mitted in the District off Saharanpur m 
which the Act was in force at the relevant 
time. Section 2 (4) of the Act defines ‘cil? 
te mean a person under the age of 16 yars. 


Indisputably the appellant being under the: 


age of 16 years on the date of offence, was: 
a child and this case would be. governed by 
the Act. The learned Sessions Judge :fter 
having recorded the age of the appe lant. 
Kehar Singh did not. proceed: according to 
the provisions contained in the Act but ‘ried 
him with the co-accused znd convicted the 
appellant for offences under Ss. 302/34 and 
Ss. 323/34 and sentenced him to suffer ini- 
prisonment for life for the first off-nce. 
Now, Sec. 27 of the Act provides. that not- 
withstanding anything to the contrary con- 
tained in any law no Court shali sentexce a 
child to death or transportation or impr-son- 
ment for any term or commit him to pison 


in default of payment offine. There isa pro- 


viso to the section that if the child is found 
to be unruly in behaviour or depraved: that 
he is not fit to be sent tœ an approved school 
and/or the other provisions under which the 
case can be legally dealt with are: suitable, 
such a child, if shown to be 12 years oÈ age, 
may be committed to prison. Section © 4L} 
provides that. when a child is. found to have 
committed an offence. punishable with im- 
prisonment fór life and the Court having, 
been satisfied on inquiry that. it woul he 
expedient to so deal with the child, may 
order him to be sent to an approved sshooli 
for such period of stay when the chilc will 
attain the age of I8 years or for a sLortes 


period, the reasons for such period te be re- 


corded in writing. | 


7. The High Court noticed all these pro- 


visions but ultimately found that murder be- 
ing an offence of serious nature, which is: 
punishable with death — not awarded in 
this case — no punishment under the pre- 
visions of the Act which the Court is. auth- 
orised to inflict is sufficient and, therefore, 
referred the case to the State Government: 
as provided in S. 32 (1). We are. szisfied 
that this approach in the facts of this case 
is not correct. ` 


8. We would first revert to the facts of 
this case and find out as to whether partici- 
pation by the present appellant Kehar Singh 

in the assault on deceased Dhoom Singh is 
established to the satisfaction of the Court: 


Dharam Pal, P. W. 2 is the most important 


witness. Dharam Pal deposed that after zc- 
cused No. I Ghanshyam said that he vould 
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fake revenge, all the four accused! belaboured 
Dicom Singh In his. evidence he generally 
involves all! the. four accused including ac- 
quitted accused Hukum Singh. His evidence 
against. Hukum Singh is not. accepted. Ap- 
pellant Kehar Singh, a young boy of 15 years 
of age is ascribed the role in vague terms. 
May be, he was. present: But is this evidence 
sufficient to inculpate him? Could He be 
said to be sharing the intention of his father 
and elder brother who gave repeated blows? 
Evidence of other two witnesses, P. W. 3 
Ram Pal and P. W. 4 Ved' Prakash is to the 
same effect. The meeting at a place where 
the incident is alleged’ to have occurred’ is 
purely accidental because: there: is no evidence’ 
to show that the accused knew in advance 
that the deceased and! his companions were 
to pass by that route. fn this. state of evi- 
dence we are not satisfied that appellant] 
Kehar Singh, a young boy participated in! 
the attack. It is reasonable to: believe that! 
he might have been present at the time off 
occurrence but mere presence in the circum-| 
stances of this case is. not indicative of shar-| 
ing, the intention of the father and thej 
brother. Therefore, we are satisfied that] 
there is: no convincing and! reliable evidence! 
to- old that the present appellant shared: the 
common intention of his: father and brother} 
and participated’ in the assault on the decease 
ed and that the charges. under Ss. 302/34 and! 
Ss. 323/34, Indian Penal Code, have been! 
brought home: to him His: conviction and 
sentence are, therefore, unsustainable. 


S$. We accordingly allow this, appeal, set 
aside the conviction of the. appellant Kehar 
Singh by the trial Court and the High Court 
as. also the directions given. by the High 
Court concerning him, and we acquit him 
of all the charges. He may be set at liberty 
forthwith. 

Appeal allowed: 
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(From: Allahabad) 
B. S. VENKATARAMIAH AND 
A. VARADARAJAN) JF. 
Criminal Appeals. Nos. 211 and 212 of 
1980, D/- 15-2-1982. 


Manzeor, Appellant v. State of Uttar Pra- 
desh, Respondent. 
And 


Suleman, Appellant. v. State. of Uttar Pra- 
desh, Respondent. 
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Penal Code (45 of 1860), Ss. 299, 300 and 
302 — Murder — Circumstantial evidence 
— Guilt of accused not proved satisfactorily 
beyond reasonable doubt — Conviction and 
sentence set aside. Criminal Appeals Nos. 
1288 and 1290 of 1979 (AIL), Reversed. 


The appellants were convicted for the 
murder of the deceased. The prosecution 
story was that there was enmity between the 
parties. They had been to attend a Mela. 
On the night of occurrence the appellants 
~ and the deceased had gone near the railway 
line as one of the accused wanted to ease 
himself. After a train had passed one of the 
accused asked the other to kill the deceased 
and the other fired from a country made 
pistol which resulted in a fatal injury. It 
was alleged that four home guards were on 
patrol duty and they flashed their torches 
and saw the accused running away. The 
home guards krought the injured to the police 
station and thereafter was taken to hospital 
where he later died. The accused was 
alleged to have made a detailed dying decla- 
ration before -he Investigating Officer in the 
emergency ward. The trial Court rejected 
the dying declaration as the deceased was 
not physically and mentally fit to make such 
detailed statement but on the basis of other 
evidence and identification evidence the ac- 
cused were convicted. The same was con- 
firmed by the High Court. 


Held, that in the circumstances of the case, 
the prosecution did not prove the guilt of 
the accused appellants satisfactorily beyond 
all reasonable doubt. Therefore, the con- 
viction and sertence were liable to be set 
aside. Criminal Appeals Nos, 1288 and 1290 
of 1979 (All), Reversed. (Para 13) 


In the instant case,. Investigating Officer 
stated that he returned the torches to the 
home guards tnough those would have been 
relevant piece of material evidence in the 
case. Only one of the four home guards 
could identify accused in identification parade 
and it was alleged that accused were shown 
to the home guards. The evidence of inter- 
ested witnesses were relied upon. The alleg- 
ed extra-judicicl confession had also no 
basis. The statement purporting to have 
been made by the deceased is artificial, for 
it is not probable that one of the appellants 
would have ‘been holding the deceased when 
the other shot him with the country-made 
pistol from which a very large number of 
pellets had gone into the body of the deceas- 
ed. It is doub-ful whether the deceased who 
had characterised the appellants as dacoits 
would ‘have gone in the company of the ap- 
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pellants in view of the case: of the prosecu- 
tion itself that there was trouble between the 


parties. (Para 13) 
VARADARAJAN, J.:— These criminal 
appeals by special leave are by Manzoor 


alias Babu and Suleman against the common 
judgment of Division Bench of the Allaha- 
bad High Court in Criminal Appeals 
1288 of 1979 and 1290 of 1979, confirming 
the conviction of Manzoor under S. 302 read 
with S. 34, I. P. C. and of Suleman under 
Sec. 302, I. P. C. and the sentence of impri- 
sonment for life awarded to them by the 
learned Sessions Judge, Saharanpur in S. T. 
No. 414 of 1979 for the murder of one Gul 
Bahar at about midnight in the night of 
22/23-9-1978. 

2. The case of the prosecution was this: 
The appellants Manzoor and Suleman and 
the deceased Gul Bahar and Yasin (P. W. 3) 
and Zinda Hasan (P. W. 4) are residents of © 
Ambehta. The appellants are cousins being 
sons of two sisters. The deceased Gul 
Bahar’s maternal uncle’s daughter is married 
to the appellant Suleman. Yasin (P. W. 3) 
is the maternal uncle of Suleman. There- 
was an exchange of hot wordsy between the 
appellant Manzoor and deceased Gul Bahar 
as a consequence of the latter being seen in 
a house with the sister of the former, and 
Suleman’s brother Noora also threatened the 
deceased in that connection. Suleman and 
Noora were atrested in connection with a 
dacoity case and they suspected that Gul 
Bahar bad given information leading to their 
arrest. There was Gughal Mela in Septem- 
ber, 1978. Zinda Hasan (P. W. 4) had come 
to the mela for working as a rickshaw-puller, | 
and the deceased Gul Bahar and Yasin 
(P. W. 3) came to the mela two days before 
the occurrence in this case for working in 
the mela and they stayed with P. W. 4. 
Both the appellants went to the place where 
P. Ws. 3 and 4 and the deceased Gul Bahar 
were staying at about 8.00 p. m. on 22-9- 
1978 and asked Gul Bahar to take them to 
a cinema, and after Gul Bahar told them 
that he had no money they remained with 
him until 11.00 p. m. Thereafter, they took 
the deceased Gul Bahar and Yasin (P. W. 3) 
to the mela .where all of them remained for 
about an hour. Then the appellant Suleman 
told the deceased Gul Bahar that he wanted 
to go for easing himself. Thereupon, both 
the appellants and the deceased Gul Bahar 
left the mela and went near- a lime: kiln 
situate near a railway line at about 11.45. 
p. m., leaving Yasin (P.W. 3) at the mela- 
itself. After a train had passed by, the ap- 
pellant Manzoor asked the ‘appellant Sule- 
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man to kill Gul Bahar for having got him 
(Suleman) and Noora arrested in the dacoxy 
case. Thereupon, the appellant Suleman 
fired from a country-made pistol and caus2d 
an injury on the abdomen >f Gul Babar 
who snatched the towel (Ext 1) from tae 
assailant’s shoulders. The home guards Bal- 
want Singh, Chaman Lal, -Anil Kumar 
(Pp. W. 1) and Yogesh Kumar (P. W. 2) were 
going near the scene of occurrence while on 
patrol duty at the time of the occurren-ze. 
On hearing the alarm of the deceased Gul 
Bahar those four home guards flashed th2ir 
torches and rushed towards the scene of oc- 
currence and saw two persors running awiy. 
The deceased Gul Bahar told Anil Kumar 
(P. W. 1) and Yogesh Kumar (P. W. 2) that 
he was shot by Suleman after he had been 
caught by Manzoor. He told the hone 
guards that he would not survive and re- 
quested them to record his statement. He 
wrapped the towel (Ext. 1) around his weist 
and was brought by the home guards tea 
nearby petrol pump where his statem=nt 
(Ext. Ka. 1) was recorded by Anil Kumar 
(P. W. 1) as narrated by him. He ‘was, 
thereafter, taken from there in a rickshaw to 
the Mandi Police Station where he lodged 
his report at 0.20 a. m. on 23-9-1978. 


3. The injured Gul Bahar was sent from 
the Mandi Police Station with a police con- 
stable to the District Hospital, Saharansur 
where he was examined by the doctor at 
1.15 a. m. on 23-9-1978. Gul Bahar diec at 
12.30 p. m. on that day. Dr. Ramesh Chand 
Bedi (P. W. 5) conducted autopsy on the 
body of the deceased and found a gun-shot 
wound on the left side of the abdomen with 
lacerated and inverted margins and a small 
portion of the small intestine protrucing 
through the wound. Two lower ribs on the 
left side of the chest were found fractu-ed. 
The left side of the liver, small intest_nes 
and spleen were found Jlecerated. Pelets 
were seen in the liver, stomach, peritoneum, 
spleen and abdomen. Dr. Bedi (P. W. 5) 
opined that death was due to shock and 
haemorrhage as a result of the gun-shot in- 
jury and that the injury is sufficient in the 
ordinary course of nature to cause deafa. 

4 Both the appellants returned to 
Ambehta on the next day after the occur- 
rence and went to the house of the timber 
merchant Sharif Ahmed (P. W. 11) at about 
5.00 p. m. on that day and told him that the 
deceased Gul Bahar had been harassing them 
and got Suleman and Noora arrested in a 
dacoity case.. The appellant. Manzoor told 
P. W. 11 that the. deceaseé . got him also 
arrested in.a theft case. Tse appellant Sule- 
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man told P. W. 11 that he and Manzoor 
took the deceased to the mela and then to 
the lime kiln under the pretext that Suleman 
wanted to ease himself, that he shot the 
deceased who had been caught hold of by 
Manzoor, that four persons in police uniform 
came there and that both of them ran away 
from there after leaving his towel at the 
place. Both the appellants requested P. W. 11 
to use his influence with the police and help 
them after getting them arrested. P. W. 11 
who was suffering from a boil, told one 
Chote about the confession of the appellants 
and asked Chote who had remarried the 
deceased Gul Bahar’s mother, to inform the 
police about the confession. 


5. The Investigating Officer (P. W. 12)” 
recorded the statement (Ext. Ka. 11) of the 
victim Gul Bahar in the emergency ward of 
the hospital at Saharanpur. In that state- | 
ment the victim gave a detailed account of 
the incident. 


6. The appellant Suleman who was on 
bail in the dacoity case surrendered in the 
Court on 29-9-1978 and got his bail cancel- 
led. The appellant Manzoor was arrested 
at about 2.10 a. m..on 4-10-1978 at Badgaon. 
Both the appellants who were sent to the 
jail without covering were put up for identi- 
fication in the District Jail, Saharanpur on 
17-11-1978 by the home guards and they were 
identified bythe home guard (P. W. 2) alone 
and not by the other three home guards. 


7. Both the appellants admitted that they 
are related to each other as cousins and that 
they and the deceased Gul. Bahar and 
P. Ws. 3 and 4 (Yasin and Zinda Hasan) 
belong to Ambehta and that Suleman and 
Manzoor’s brother Noora were arrested in a 
dacoity case. They denied that they suspect- 
ed the deceased Gul Bahar as the informer 
in connection with the arrest of Suleman 
and Noora. Manzoor denied that his sister 
was found in a house along with deceased 
Gul Bahar and that there was any exchange 
of hot words on any such account or threat 
to the deceased by Noora. They denied the 
other circumstances appearing against them 
in the evidence. Suleman admitted that he 
appeared in the Court on 29-9-1978 in the 
dacoity case and was sent to the jail. Both 
the appellants stated that they were shown 
to P. W. 2 before the identification parade 
was held and that they have been falsely 
implicated in this case on account of party 
faction in the village. ar 

8. The learned Sessions Judge rejected 
the dying declaration (Ext. P. 11) recorded . 
by .the, Investigating Officer (P.. W. 12) at the 
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hospital on the ground that it is unsafe to 
be relied upon having regard to its length 
and details and the physical condition of the 
deceased Gul Bahar who is alleged to have 
made that statement. The medical evidence 
shows that the condition of Gul Bahar m 
the hospital at the time when he is alleged 
to have made that statement was such that 
he could not have had the physical capacity 
and the mental alertness to make that long 
Statement. But he accepted the evidence of 
P. Ws. 3 and 4 about the presence of the 
appellants af the place of P. W. 3 near the 
mela along with the deceased and P. W. 4 
and the evidence of P. W. 3 about the pre- 
sence of the appellants and the deceased in 
the mela sametime before the occurrence in 
this case, the evidence of the home guards 
P. Ws. I and 2 about what the deceased is 
alleged to have told them soon after the oc- 
currence about Suleman firing at him. when 
he was being held by Manzoor near the 
lime kiln as narrated in Ext. Ka. 1, the iden- 
- tification of the appellants by P. W. 2 in the 
Central Jail at Saharanpur in the identifica- 
tion parade held on 17-11-1978 and the evi- 
dence of Sharif Ahmad (P. W. 11) regarding 
the alleged extra-judicial confession of- the 
appellants and found Suleman guilty under 
Section 302, I. P. C. and Manzoor guilty 
under S. 302 read with S. 34, I P. €. and 
convicted them accordingly and sentenced 
them to imprisonment for life as mentioned 
above. The learned Judges of the High 
Court on the same evidence confirmed the 
conviction of the appellants. and the sentence 
awarded to them by the learned Sessions 
Judge and dismissed the appeals. 

9. We could not have the benefit of any 
assistance from the appellant’s counsel Mr. 
M. T. Siddiqui who was not present. We 
heard Mr. R. K. Bhatt, learned counsel for 
the respondent-State and were taken through 
the judgments of the Courts below. We 
have perused the available records and are, 
however, unable to agree with the Courts 
below that the prosecution has proved the 
guilt of the appellants beyond all reasonable 
doubts. 

10. The learned Sessions Judge has not 
rightly relied upon the dying declaration 
(Ext. Ka. 11) which is stated to have been 
recorded as a statement of the deceased Gul 


Bahar by the Investigating Officer (P. W. 12) - 


in the emergency ward of the District Hos- 
pital, Saharanpur. The medical evidence 
shows that the deceased Gul Bahar could 
not have been.in a fit physical and mental 
state to make such a. long and detailed state- 
ment at the relevant time. ‘Therefore, Exhi- 
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bit Ka-11 has to be eschewed from the evi- 
dence. 


ži. The Courts below have accepted the 
evidence of Yasin (P. W. 3) and Zinda Hasan 
(P. W. 4) that the appellants went ~to the 
place where the rickshaw-puller P. W. 4) 
was staying near the mela at about 8.00 p. m. 
On 22-9-1978, he having gone there for eking 
out his livelihood as a rickshaw-puller and 
that they left that place for the mela along 
with the deceased and P. W. 3 who is stated 
to be the uncle of the deceased Gul Bahar, 
P. W. 3 is stated to have gone to P. W. 4's 
place near the mela two days before the oc- 
currence for working in the mela, evidently 
as a labourer. The evidence of P. W.3 who 
is related to the deceased and of P. W. 4 who 
appears to be a friend of P. W. 3 cannot be 
said to be disinterested. Therefore, their 
evidence has to be weighed with caution. We 
are not impressed with the evidence of 
P. Ws. 3 and 4. If P. W. 3 had gone with 
the deceased to the mela from the place 
where P. W. 4 is stated to have been staying 
it is not known why he did not accompany 
the deceased when he is said to have gone 
along with the appellants on the representa- 
tion of one of them that he wanted to move 
out of the mela for easing himself. We are 
of the opinion that it is not safe to rely upon 
the interested evidence of P. Ws. 3 and 4. 


12. There is then the evidence of P. Ws. 1 
and 2, the home guards of whom only P. W. 2 
had identified the appellants in the identificas 
tion parade held on 17-11-1978. The four 
home guards including P. Ws. 1 and 2 are 
stated to have flashed their torchlights and 
to have seen the two persons running away 
from the scene of eccurrence after they had 
heard the alarm of the injured Gul Bahar 
near the railway Tine. The torches have not 
been produced in evidence, and the investigats 
ing Officer P. W. 12 would say in his evidence 
that he saw those torches and returned them 
to the home guards. It is not known why 
the investigating officer P. W. 12 thought it 
fit to return the torches with the aid of which 
the home guards are stated to have seen the 
two persons running away from the scene of 
occurrence though that will be a relevant 
piece of material: evidence in the case. 
P. W. 12 has stated that after recording the 
statement (Ex. Ka-11) of the deceased Gul 
Bahar at the. District hospital, Saharanpur 
he went to the mela and recorded the states 
ments of the- four home guards. This evi- 
dence of P. W. 12 shows two things, namely 
(1) that the home guards would have been on 
duty at'the mela in the night of. 22/23-9-1978 
and could not have been on patrol duty, 
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moving about near the railway line or the 
lime kiln which is stated by the P. W. 12 to 
be situate one furlong away from the mela, 
as P. Ws. 1 and 2 would have it, and (2) 
that none of the home guards could have ac- 
companied the injured Gul Bahar from the 
petrol pump where the First Information Re- 
port (Ex. Ka-1) is stated to have been re- 
corded to the Police Station, for if any home 
guard had accompanied the injured Gul 
Bahar to the Police Station he would have 
been examined by the police at the Police 
Station itself in connection with this casa 
and it would not have been necessary for 
P. W. 12 to have examined that home guard 
only at the mela. The evidence at P. Ws. 1 
and 2 that Ex. Ka-1 was recorded at the 
” petrol pump is not reliable, for it is stated 
in Ex. Ka-1 that one of the home guards took 
down the deceased’s statement and brought 
him to the Police Station after recording the 
report. From the statement in Ex. Ka-1 that 
one of the home guards brought the deceased 
to the Police Station, it would appear that 
Ex. Ka-1 could have been written only after 
the injured Gul Bahar had been taken to the 
Police Station and not earlier.. It is to: be 
noted that none from the petrol pump and 
the rickshaw-puller who is stated to have 
carried the injured Gul Bahar from the petro] 
pump to the Police Statien has been ex- 
amined as a witness at the trial. It is seen 
from the evidence of P. W. 12 that the home 
guard did not give him the description of any 
of the culprits when he examined them and 
that he did not even ask them about it though 
it is stated in the report Fx. Ka-1 that the 
home guards had seen the culprits thoroughly 
and identified them. If at the earliest op- 
portunity the home guards did not mention 
any identifying features of the culprits when 
they were examined by P. W.°12, it is diffi- 
cuit for us to believe how P. W. 2 could 
have identified both the appellants nearly two 
months later on 17-11-1978. It has to ba 
noted that the appellants have stated in the 
trial Court that they were shown to the wit- 
nesses before the identification parade was 
© held. In these circumstances we are not im- 
pressed with the evidence cf P. Ws. 1 and 2. 


13. Then we have the evidence of the 
timber merchant Sharif Ahmed (P. W. 11) 
about the alleged extra-judtcial confession of 
the appellants. There is nothing on record 
to show that the appellants had any reason 
to take P. W. 11 into confidence and believe 
that he could save them from the trouble 
after getting them arrested if they confessed 
their guilt to -him. We are not impressed 
with the evidence of P. W. 11 that the ap- 
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pellants made the extra-judicial confession to 
him. The statement Ex. Ka-1 purporting to 
have been made by the deceased is artificial, 
for it is not probable that one of the appel- 
lants would have been holding the deceased 
man Gul Bahar when the other shot him 
with the country-made pistol from which a 
very large number of pellets had gone into 
the body of the deceased. It is doubtful 
whether the deceased who had characterised 
the appellants as dacoits in Ex. Ka-1, would 
have gone in the company of the appellants 
in view of the case of the prosecution itself 
that there was trouble between the deceased 
on the one hand and Manzoor and the 
latter’s brother Noora on the other, especially 
when it is the case of the prosecution that 
Noora had threatened the deceased with dire 
consequences and the appellant Suleman and 
Noora are stated to have suspected that the 
deceased was responsible for their apprehen- 
sion in the dacoity case. In these circum- 
stances, we are of the opinion that the pro- 
secution has not proved the guilt of the ap 
pellants satisfactorily beyond all reasonable 
doubt. We, therefore, allow the appeal and 
set aside the conviction of the appellants and 
the sentence awarded to them and direct them 
to be set at liberty forthwith. 


Appeal allowed. 


AIR 1983 SUPREME COURT 299 
V. D. TULZAPURKAR AND 
V. BALAKRISHNA ERADI, JJ. 


Writ Petn. No. 1675 of 1979, DJ- 10-1- 
1983. 


Mahendra Kumar Shastri, Petitioner v. 
Union of India and another, Respondents. 


Representation of the People Act (43 of 
1951), Section 62 (5) — Validity — Provision 
is reasonable and in public jnterest — No 
arbitrariness or discrimination involved. (Cot 
stitution of India, Art, 14). 

_ The disability which is imposed under Sec- 
tion 62 (5) of the Representation of the 
People Act is equally applicable to all per- 
sons similarly situate mentioned therein and 
they ate even prevented from contestin g the 
lection or offering themselves as candidates 
fer such election. The provision is reason- 
able and in public interest to maintain purity 
in electing peoples’ representatives and there 
is no arbitrariness or discrimination involved. 

(Para t)- 
Mr. Ranjan Dwivedi, Advocate, for Peti- 
tioner; Mr. M. M. Abdul Khader, Sr. Advo- 
cate, M/s. E. M. S. Anam and R. N. Poddar, 


‘Advocates with him, for Respondents. 
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-ORDER :—.We do not find any merit in 
the contentions urged by the petitioner in 
the writ petition. The disability which is im- 
posed under Section 62 (5) of the Repre- 
sentation of the People Act is equally ap- 
plicable to all persons similarly situate men- 
tioned therein and they are even prevented 
from contesting the election or offering 
themselves as candidates for such election. 
The provision is reasonable and in public 
interest to maintain purity in electing peoples’ 
representatives and there is no arbitrariness 
or discrimiation involved. Rule is discharged 
and the writ petition is dismissed. 

Rule discharged. 


AIR 1983 SUPREME COURT 300 
(From: Gauhati) 
V. D. TULZAPURKAR AND 
R. B. MISRA, JJ. 
. Criminal Appeal No. 471 of 1982 (arising 
out of S. L. P..(Crl.) No. 1753 of 1982) with 
Writ Petition (Crl.) No. 1066 of 1982,- Dj- 
17-9-1982. l 
Yumnam Mangibabu Singh, Appellant v. 
State of Manipur and others, Respondents. 
` National Security Act (65 of 1980), S. 3 2) 
— Detention under, for diversion of Govt. 
funds to unlawful organisation —— Non- 
furnishing of copies of some statements viz. 
statement containing admission of detenu 
about donation to the said organisation — 
Detention unjustified — Non-furnishing of 
copies prevented detenu to make effective 
representation and hence violated Art. 22 (5) 
of Constitution. (Constitution of India, Arti- 
cle 22 (5)). Civil Rule (GH. C.) 950 of 1981, 
D/- 17-2-1982. (Gau), Reversed. 
i (Paras 4, 5, 6) 


Cases Referred: Chronological Paras 
AIR 1975 SC 550 : (1975) 2 SCR 832: 1975- 
Cri LJ 446 ~~ : 4 


TULZAPURKAR, J.:— As we felt after 
fully hearing counsel on either side that the 
impugned order of detention herein deserved 
to be quashed, we by our order dated 9th 
Sept., 1982, directed the immediate release .of 
the. appellant and stated that our reasons 
would follow. We now proceed to give our 
reasons. 

- 2. The appellant Yumnam Mangibabu 
Singh -(the detenu) is a science garduate and 
was at the material time serving as Superin- 
tending Engineer (Class I post) in the Elec- 
tricity Department of the Government of 
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Manipur at Imphal. It is alleged that on 
13th May, 1981 he wrote a letter to Head- 
quarters, Peoples’ Liberation Army, Eastern 
Region, an unlawful organisation in Manipur, 
promising financial help to the organisation 
in his official capacity. On 31-10-1981 the 
Army called him to its Headquarters, 
Imphal, and as soon as he reached there he 
was handed over to the Police Station on 
lodging a complaint (ŒF. L R.) against him 
for offences under Sections 121/121-A, I. P.C. 
and 13 of U. A. P. Act. He was produced 
before Chief Judicial Magistrate on '1-11- 
1981 and released cn bail. However, at the 
instance of the police, when .he visited the 
Police Station in tbe morning of 21-11-1981, 
he was served with a detention order dated 
20-11-1981 issued by the District Magistrate, 
Central Manipur (respondent No, 2) under 
Section 3 (2) of the National Security. Act, 
1980 and on taking him into custody he was 
detained in Manipur Central Jail. The de- 
tention was effected with a view to prevent- 
ing him from acting in any manner pte- 
judicial to (a) the security of the State and 
(b) maintenance of public order. On 23rd 
Nov., 1981, he was served with grounds of 
detention along with some photostat copies 
of concerned documents, including a copy of 
the letter dated 13-5-1981, allegedly: written 
by him (the subject-matter of the F. 1. R.). 
The grounds of detention as furnished to the 
appellant run thus :— 


“1 (a) You are an ardent sympathiser of 
the outlawed organisation Peoples’ Liberation 
Army (P. L. A. for short), and you have 
been extending financial help to the said 
Organisation to enable it to carry on its 
illegal and violent activities. In pursuance 
of the same you voluntarily wrote a letter to 
the Headquarter of the P. L. A. Eastern 
Region wherein you promised to misuse your 
official position to divert departmental funds 
for the unlawful activities of the said organi- 
sation. . 


(b) In pursuance of your said assurance 
you along with one Lourembam Brojendra- 
kumar Singh of Mirangkhom paid a visit to 
the house of Laikangbam Iboyaima . Singh, 
partner of M/s. Wir Supply Agency, in an . 
Ambassador car (Mark IV) one morning in 
the month of May, 1981.. You obtained from 
the said Iboyaima Singh four sets of bill 
forms and 3/4 leaves of the letter-heads . of 
the said: firm. These. bill forms and letter- 
heads were obtained by you by means of ex- 
tortion, as you were in a, position :te. show 
favour to the said firm and similarly to show 


disfavour to the same, being in a position to 


grant/deny supply order to that firm.: 
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` (c) That thereafter you issued the fcur 
supply order on 18-5-1981, 20-5-1981, 25-5- 
1981 and. 11-6-1981 for a sum of Rs. 3,96,564/- 
in the name of M/s. Win Supply Agercy 
for supply of various materials for electri-al 
installations. The supply orders were, haw- 
ever, actually given to one Sanjoy Sharma 
of Yumnam Leikai, Nambul Mapal, a mem- 
ber of P. L. A. and his othez associates. To 
the same persons you had handed over he 
bill orders and letter-heads extorted by jou 
from M/s. Win Supply Agency; the s.id 
Sanjoy Sharma and his associates presen ed 
these bill-forms for payment. 


Thus with your active and voluntary help 
you managed to divert a huge sum of Gəv- 
ernment money to the said outlawed organi- 
sation, and helped them in waging war 
against the Government of India and Meni- 
pur. 


2. In view of the circumsiances mentioned 
above and also of your being an ardent 
sympathiser of the outlawed organisat.on 
there is every likelihood that you shall con- 
tinue to indulge in similar anti-national <nd 
unlawful activities thereby encouraging them 
to cause prejudice to the maintenance of 
public order. Hence the undersigned jis 
compelled to order your detention under Sec- 
tion 3 (2} of the National Security Act, 1°80. 
I am satisfied that with a view to prevent ~ou 
from acting in any manner prejudicial to the 
maintenance of public order and security of 
the ‘State, I have made this detention ord:r.” 


3. On 27-11-1981 the. appellant submited 
his representation to the Chief Secretary of 
the Government of Manipur against his de- 
tention, denying having had any conneczion 
with the P. L. A. or having acted in any 
manner prejudicial to the security of the 
State or maintenance of public order. He 
also reserved his right to file further re- 
presentation after getting certain material 
and documents which were not supplied to 
him. The representation wes rejected. Tre- 
after he filed a writ in the High Court of 
Manipur at Gauhati being Civil Rule (H. C.) 
No. 950 of 1981 challenging his detentior on 
several grounds but the High Court negatved 
all the grounds of challenge and dismizsed 
the writ petition by its orders dated 25-1- 
1982 and 17-2-1982. The decision of the 
High Court is challenged in the instant ap- 
peal. - Alternatively, he has approached this 
Court by a ‘writ petition under Article 32 of 
the Coristitution of India challenging his de- 
tention.- The appeal as well as the writ >eti- 
tion are‘ being allowed for the reasons mdi- 
cated below. = > ti; 
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4. The main ground om which the im- 
pugned order of detention can be and has 
been successfully challenged by counsel for 
tke appellant is that the constitutional safe- 
guard of -making effective representation 
against the detention, which is available to 
the appellant under Article 22 (5), has been 
breached inasmuch as copies of certain state- 
ments which were material and which were 
teken into consideration by the detaining 
aithority in arriving at its subjective satis- 
faction, were not supplied to him and there- 
by he was prevented from making effective 
representation. In this behalf counsel for 
the appellant referred to two statements— (a) 
statement of the appellant himself recorded, 
on 1-11-1981 containing his alleged admission 
cf a donation of Rs. 1,000/- to P. L. A. and 
(>) statement of L. Iboyaima Singh, a part- 
rer of M/s. Win Supply Agency, copies 
whereof have admittedly not been supplied to 
Fim even up to this date. Ground 1 (a) 
above clearly refers to a course of conduct 
cn the part of the appellant in the recent 
past suggesting rendering of financial help to 
P. L. A. by reciting that “you have been ex- 
tending financial help to the said organisa- 
fion to enable it to carry on its illegal and 
violent activities”. But no particulars of any 
ect or acts on the part of the appellant in 
that behalf have been given, though the de- 
taining authority had before it the statement 
of the appellant recorded on 1-11-1981 con- 
taining the alleged admission on his part of 
having made donation of Rs. 1,000/- to the 
P. L. A. Obviously, the statement of the 
zppellant dated 1-11-1981 was most material 
and relevant to the alleged activities of the 
type attributed to him in the said ground 
sven so no copy of the statement was 
“urnished to the appellant. In Khudiram’s 
ease (1975) 2 SCR 832 : (AIR 1975 SC 550) 
zhis Court has taken the view that “it is the 
“ight and duty of the Court to examine what 
are the basic facts and materials which are 
actually and in fact weighed with the de- 
zaining authority in reaching the requisite 
satisfaction. The judicial scrutiny cannot be 
foreclosed by a mere statement of the detain- 
ing authority that it has taken into account 
Only. certain basic facts and materials and 
though other basic facts and materials were 
before it, it has not allowed them to in- 
fluence its satisfaction.” It cannot be dis- 
puted -that the statement of the appellant 
containing an alleged admission on his part 
of the type mentioned above would fall 
within the concept of basic facts and mate 
rials and since the statement was before th 
detaining authority it must have - weighed 


302 S.C, 


ywith it in reaching the requisife satisfaction. 
The High Court has brushed aside the non- 
furnishing of a copy of this statement on the 
ground that after all it was an admission on 
the part of the appellant and as such mo 
violation of Article 22 (5} was involved. It 
is not possible to accept the view of ‘the 
High Court for the simple reason that the 
appellant was entitled to put ferth his case 
about it which could include either a denial 
or an explanation of the alleged admission 
and he was deprived of an opportunity to 
do so. | 


5, Similarly, grounds 1 (b) and 1 () clearly 
make out a case that the appellant had pro- 
cured four sets of bill forms and 3 or 4 
blank letter-heads from Iboyaima Singh, a 
partner of M/s. Win Supply Agency by 
exercising coercion, influence or extortion 
and on the point of alleged influence, coercion 
or extortior said to have been exerted on 
him, Iboyaima Singh must have said some- 
thing in his statement and the appellant was, 
therefore, entitled to get a copy of his state- 
ment so thet he could make his representa- 
tion in that behalf. In . other words, the 
statement cf Iboyaima Singh was clearly 
material which influenced the mind of the 
detaining atthority in reaching the requisite 
subjective setisfaction. Even so no copy of 
the statemert of Iboyaima Singh has been 
furnished to the appellant and, in our wew, 
non-furnishing of the copy of that statement 
has clearly prejudiced the appellant in 
exercise of his right of making effective re- 
presentation. The High Court has got over 
this glaring breach of this constitutional safe- 
guard by observing that the statement of 
Tboyaima Siagh constituted the source of 
information about procurement of bill forms 
and blank letter-heads and as such the de- 
tenu was not entitled to know the source of 
information and evidence for making an 
effective representation. It is not possible to 
agree with the High Court that the statement 
of Iboyaima Singh constituted the source of 
information; the manner in which the bill 
forms and the blank letter-heads were 
allegedly procured by the appellant, namely, 
by exercise oZ influence, coercion of extortion, 
which allegedly facilitated the diversion of 
government funds to the unlawful body, 
assumes considerable importance regarding 
iwhich the appellant ought to have been given 
Jan opportunizy to have his say. 

6. In ou: view, therefore, the non- 
furnishing of copies of aforesaid two state- 
|ments really prevented the appellant ‘from 
tmaking effective representation against ‘his 
detention and since the constitutional safe- 
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guard in this ‘behalf was clearly ‘breached the 


impugned detention order cannot be sustain- 
ed. 


7. There is yet one more aspect regard- 
ing the ‘grounds of detention furnished to 
the appellant. After setting out the particu- 
lars and materials of the alleged activities 
on the part of the appeliant In paras 1 (b) 
and 1 (c) the grounds go on ‘to recite: “Thus 
with your active and voluntary help you 
managed to divert a huge sum of Govt 
money to the said outlawed organisation 
.. es. In other words, a clear case of 
actual or accomplished diversion of Govern- 
ment funds has been made out. Both in his 
Special Leave Petition as well as his writ 
petition the appellant has categorically 
averred (vide: para 8 in S. L. P. as wel] as 
in W. P.) that “the office record shows that 
the said bills have not been paid as yet fop 
want of sufficient funds; hence the question 
of diverting funds or helping the P. L. A. 
Organisation does not arise”. In the counter- 
affidavits filed by the District Magistrate (tha 
detaining authority) it has been stated “that 
the bills have not been paid is of no conse 
quence. They were passed for payment”. In 
other words, in the counter-affidavit a clean 
case of there being an attempt to divert Govt. 
funds has been made out. In other words, 
it is a clear case of non-application of mind 
on the part of the detaining authority to the 
facts that obtained at the time of the pass- 
ing of the impugned order. On this aspect 
the High Court has observed that in the 
grounds the expression used is “manage” and 
even the process of diversion (meaning at- 
tempted diversion} would fall within the 
ambit of fhe expression and that An- 
nexures 3, 4, 6 and 7 together constituted the 
materials leading to the aforesaid ground. In 
our view, the .question is not whether the 
expression “manage” is wide enough to in- 
clude the process of diversion but the ques- 
tion is what case is the appellant called upon 
to meet. Has che to meet the case of actual 
or accomplished -diversion of Govt. funds or 
the case of an attempted diversion of Govt 
funds and if in this behalf the material. on 
record shows that there was non-application 
of mind on the part of the detaining auth- 
ority to the facts that obtained at the time 
of the passing of the impugned order, it can 
be said that the appellant was certainly pre- 
judiced in the matter of making effective re 
presentation. . 


8. Having regard to the above discussion 
we are clearly of the view that in the facts 
and circumstances of the case the ‘constitu- 
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tional safeguard) mentioned! above: was: clearly 
breached and, therefore, the impugned ortet 
deserves, tœ be quashed: We, therefore, ccn- 
firm the appellants, release already directed 
by our order dated’ 9th. Sept., 1982. 

Order accordingly. 


AIR 1983. SUPREME. COURT 303. 
(From: Madhya. Pradesh), 
QO. CHINNAPPA. REDDY. J. 

Petition, for Special: Leave (Cil) No. 1437 
of 1982, Dj- 11-6-1982. 

Dalchand;. Petitioner ` v. Municipal Cor- 
poration, Bhopal and anotlier, Responderts: 

(A) Interprefation of Statutes — Quesfion 
whether a particulir previsiom is mandatory 
or directory — Determination of — Criteria 
for: 

There are no ready fests or invaricble 
formulae: to: determine. whether a particular 
provision in a statute is mandatory or diec- 
tory. The broad purpose of the. statut> is 
important. The object of the particular pro- 
vision must be: considered. The link e 
tween. the: two-is: most important. The we-gh- 
ing of the consequence. of holding a provi 
sion to be mandatory: or directory is vital 
and, more often than not, determinative of 
the very question whether the provision is 
mandatory or directory. Vere the design 
of the statute is; the avoidaace or preven:ion 


of public mischief; but the enforcement of 


a particular provision literally to its. letter 
will tend’ to. defeat. that design, the provision 


must be held' to be directory; so that proof 


of prejudice im addition fo non-complience 
of the provision is necessary to invalidate the 
act complained of: 

(B) Prevention of Food. Adulteration. Act 
. (37 of 1954), Ss. 23,. 13. Prevention ef 
Food Adulteration Rules: (£955), 
(since omitted with effect. irom 4-1-1977) — 
Rule © () was. directory, and not. mandatory. 
1977 Cri EY 1634, (Andii.. Fra.) and: 1977 Cri 
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sctiption of a peried of limitation with pain- 
ful consequences: if the: act is not done. within 
tkat period. Rule > (j) of the Prevention of 
Food Adulteration Rules, as it stoed prior 
tæ 4-1-1977 merely instructed the Faod In- 
spector to. send by Registered Post copy of 
the: Public: Analyst’s Report to the person 
fhom whom the. sample was taken, within 
LÐ days of the: receipt of the report. Quite 
ebviously the period of 10 days was not a 
period of limitation within which. an action 
was: to be. initiated! or on the: expiry of which 
a vested right. accrued. The period of 
W days: was prescribed with a view to ex- 
pedition and with the object of giving sufi- 
cient. time ta the. person from whom the 
sample: was: taken to make such arrange- 
ments as: he: might like to challenge the re- 
port of the: Public Analyst. Where the effect 
ef non-compliance. with the: rule was such as 
to. wholly deprive: the right of the person to 
ehallenge: the Public Analyst’s Report by ob- 
Vaining: the: report of the Director of the Cen- 
val Food Laboratory, there might be just 
cause. for complaint, as: prejudice would then 
3e: writ large. Where no prejudice was 
saused there could be no cause fer com- 


“saint, (Para 1) 
Cases Referred’: Chronological Paras 
1977 Cri LJ 154 (Cal) 1 
1977 Cri LJ. 1634 (Andh Pra) 1 


ORDER :— One of the questions raised 
in this. petition for special leave to appeal 
fo this Court is whether the failure to supply 
a copy of the Report of the Public Analyst 
within the period of 10 days stipulated by 
Rule 9 (i) of the Prevention of Food Adul- 
teration act, as ft was in force at the relevant 
time — if may be noticed here that R. 9 (j) 
which was in force at the relevant time has 
since been omitted with effect from Jan. 4, 
1977 — was fatal to a prosecution under the 
Prevention of Food Adulteration Act. Was . 
R., 9 ¢) mandatory or directory? There are 
no: ready tests or- invariable formulae toj, 


determine whether a provision is mandatory}, 
or directory. The broad purpose of the} 
statute. is important. The object of the; 


LY 154 (Cal), Overruled. 
Rule 9 (j) of Prevention of Food, Adultera- 


tion Rules (1955), which. required the Food 
Inspector to- supply a copy of the report of. 
Public Analyst. to the person. from. waom:, 
the sample was taken. within. a- period of 
10 days of the receipt of the report, wat di- 
rectory and’ not mandatory. 1977 Cri LJ 
1634 (Andh Pra) and 197/77 Cit LI 154 (Cal), 
Overruled. (Para 1) 

Every prescription’ of a period! w-thin 
which an act must be done is not the pre- 
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particular provision must be considered. The 
link between the two is most important.) 
The weighing of the consequence off 
holding a provision to be mandatory} 
or directory is vital and, more often! 
than: not, determinative of the very question 
whether the provision is mandatory or di-| 
rectory. Where the design of the statute is 
the avoidance or prevention. of public mis- 
chief, but the enforcement of a particular 
provision literally to its letter will tend to 
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defeat that design, the provision must be 
held to be directory, so that proof of preju- 
dice in addition to non-compliance of the 
provision is necessary to invalidate the act 
complained of. It is well to remember that 
quite often many rules, though couched in 
language which appears to be imperative, 
are no more than mere instructions to those 
entrusted with the task of discharging statu- 
tory duties for public benefit. The negli- 
gence of those to whom public duties are 
entrusted cannot by statutory interpretation 
be allowed to promote public mischief and 
cause public inconvenience and defeat the 
main object of the statute. It is as well to 
realise that every prescription of a period 


within which an act must be done, is not the 


prescription of a period of limitation with 
painful consequences if the. act is not done 
within that period. Rule 9 (j) of the Pre- 
vention of Food Adulteration Act, as it 
then stood, merely instructed the Food In- 
spector to send by registered post copy of 
the Public Analyst’s Report to the person 
from whom the sample .was taken within 
10 days of the receipt of the Report. Quite 
obviously the period of 10 days was nota 
period of limitation within which an action 
was to be initiated or on the expiry of which 
a vested right accrued. The period of 
10 days was prescribed with a view to expe- 
dition and with the object of giving sufficient 
time to the person from whom the sample 
was taken to make such arrangements as he 
might like to challenge the Report of the 
Public Analyst, for example, by making a 
request to the Magistrate to send the other 
sample to the Director of the Central Food 
Laboratory for analysis. Where the effect 
of non-compliance with the rule was such as 
to wholly deprive the right of the person to 
challenge the Public Analyst’s Report by ob- 
taining the report of the Director of the 
Central Food Laboratory, there might be just 
Jeause for complaint, as prejudice would then 
be writ large. Where no prejudice was 
caused there could be no cause for com- 
plaint. I am clearly of the view that R. 9 (j) 
of the Prevention of Food Adulteration 
Rules was 
The decisions in Public Prosecutor v. Murli 
Dhar (1977 Cri LJ 1634) (Andh Pra} and 
Bhola Nath v. State (1977 Cri LJ 154) (Cal) 
to the extent that they hold that R. 9 (j) 
was mandatory, are not good law. “The peti- 
tion is dismissed, 


Petition dismissed. 
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P. N. BHAGWATI AND E. S. 
VENKATARAMIAH, JJ. 
aon Appeal No. 3650 of 1982, D/- 10-1- 


Jwala Prasad, Appellant v. ere Pra- 
sad, Respondent. 


Civil P. C. (5 of 1908), S. 115 — Dismissal 
of revision application for default — Neither 
applicant nor his counsel present at time 
when revision was called out for hearing and 
dismissed by Addl. District Judge — Appli- 
cation for restoration dismissed by Addl. 
District Judge without giving opportunity of 
being heard — Applicant, held, was denied 
opportunity of being heard — Revision ap- 
plication restored to its original file. Order 
of Allahabad High Court in C. R. No. 2800 
of 1977, Dj- 30-7-1979, Reversed, (Para 1) 


Pramod Swarup, Advocate, for Appel- 
an 


JUDGMENT :— We are of the view that 
having regard to the facts and circumstances 
of the present case and particularly in view 
of the fact that the order passed by the se- 
cond Additional District Judge on 11th Apr., 
1977 clearly shows that neither the appellant 
nor his advocate was present at the time 
when the revision application was called out 
for hearing and dismissed and that the ap- 
plication for restoration of the revision ap- 
plication made by the appellant was taken 
up by the second Addl. District Judge in his 
chamber on 24th Sept., 1977 and was dis- 
missed without giving an opportunity to the 
appellant of being heard and though the ap- 
pellant mentioned the matter before the se- 
cond -Additional District Judge on the same 
day, it was not restored. The appellant has 
been denied an opportunity of being heard. 


-We, therefore, allow the appeal, set aside the 


order of the High Court dated 30th July, 
1979 as also the orders of the second Addi: 
District Judge dated 24th Sept., 1977 and 
lith April, 1977 and restore the revision ap- 
plication to its original file and direct that 
the revision application be heard and dispos- 
ed of by the District Judge on merits in ac- 
cordance with law: There will be no order 
as to costs of the appeal. 
Appeal allowed.. 


*Civil Revn. No. 2800 of 1977, DJ- 30-7- 
1979 (AH). ra 
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= 1983 Cri. L. J. 331 | 
(From: Bombay) 


E. S. VENKATARAMIAH AND 
=. R.B. MISRA, JJ. 


Criminal Appeal No. 260 of 1975, D/- 1 
1983. 

State of Maharashtra, Appellant v. Balrem 
Bama Patil and others, Respondents. 


- Penal Code (45 of 1860), Section 307 — 
Offence under — Ingredients — It is mot 
unecessary that bodily injury capable of 
causing death should have been inflicted — 
Acquittal on ground that injuries inflicted 
were in nature of simple hurt cannot be sags- 
tained. Judgment. of Bombay H. C. Dj- 18-9- 
1974, Reversed. 


To justify a conviction under Section +07 
it is not essential that bodily injury capable 
of causing death should have been inflicted. 
Although the nature of injury actually caused 
may often give considerable assistance in 
coming to a finding as to the intention of 
the accused, such intention may also be de- 
duced from other circumstances, and may 
even, in some cases, be ascertained without 
The 
section’ makes ‘a distinction between an act 
of the accused and its result, if any. Srch 
an act may not be attended by any result so 


1-2- 


-far as the person assaulted is concerned, but 


still there may be cases in which the culrit 
would be liable under this section. It is mot 


“ necessary that the injury actually caused a 


the victim of the assault should be suffici2n 
under ordinary circumstances to cause ie 


‘death of the person assaulted. What he 


Court has to see is whether the act, irrespec- 
tive of ‘its’ result, was done with the intent:on 
or knowledge and under circumstances mən- 


‘tioned in this section. An attempt in order 


to be criminal need not be the penultimate 
act. It is sufficient in law, if there is present 
an intent coupled with some overt act in BX- 
ecution thereof. (Para 9) 

The High Court, held, was not correct in 
acquitting the accused of the charge under 
Section 307 merely because the injuries in- 
flicted on the victims were in the nature of 
a' simple hurt. Judgment of Bombay. H. C., 


D/- 18-9-1974, Reversed. (Para 10) 

' Cases Referred: Chronological Peras 
as 1965 SC 202 : (1964) 8. SCR 133: 1263 
- (1) Cri LJ 226° ` 5 


:. MISRA; J. :— The. present appeal by spe- 


Fo leave has’ been filed by the State of 
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Maharashtra against the judgment of the , 
Bombay High Court dated 18th of Sept, 
1974. > 

2. The incident giving rise to the present 
appeal took place on the 30th of July, 1972 
in connection with -an election to the Pan- 
chayat Samiti for the Nere constituency 
scheduled to be held on 31st of July, 1972. 
The Peasants and Workers Party as well as 
the Congress Party fielded their own’ candi- 
dates for that election. The candidate for 
the Congress Party was one Meghnath Man- 
kame. It appears that in connection with 
their election campaign thirty or forty wor- 
kers of the Congress Party had proceeded to 
Dhamani village on the morning of 30th of 
July, 1972. After contacting some voters 
there they were returning to Nere along with 
some of the voters. According to the pro- 
secution an understanding had been arrived 
at between the rival parties to the effect that 
their respective workers would not carry 
voters with them. Contrary to the under- 
standing the workers of the Congress Party 
were carrying some of the voters with them 
on their way back from Dhamani. When 
the workers of the Congress Party along with 
those voters reached a place known as 
‘Vakyacha Mal’ and were proceeding along 
a track, 50 or-60 persons belonging to the 
Peasants and Workers Party appeared from 
behind bushes armed with guns, axes and 
sticks. Bama Kana Patil, accused No. 18, 
exhorted the members of the Peasants and 
Workers Party to beat the members of the 


Congress Party headed by Nama Padu Kadév. 


Thereupon they attacked them. As a result 
of such attack Nama Padu Kadav, Mahadu, 
Dhondu, Balu, Rajaram, Dasharath, Ram- 
bhau, Sudam, Baliram and Jagan Ragho re- 
ceived. bodily’ injuries. One Vithu Bama 
Mhaskar, who was assaulted with an axe died 
on the spot. Nama Padu. Kadav, Mahadu 
and Dhondu reached Nere where they met | 
Mankame, who was the candidate of the 

Congress Party for the election from Nere 
constituency. Meghnath Mankame tried to 
convey the information of the incident to the 
police of Panvel Station. He, however, 
could not do so as the telephone was not in 
order. Nama Padu Kadav and others, there- 
fore, proceeded towards Panvel. On their 
way near the river they could get a police 
jeep car. They reached Panvel in that vehi- 
cle. Nama Padu Kadav then went to the 
hospital where he received necessary medical 
treatment. Meghnath Mankame -had sent a 
chit informing the police sub-inspectcr about 
the incident. On receipt of.the chit of Man- 
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kame - the- police sub-inspector Inamdar 
reached the hospital and after contacting 
Nama Padu Kadav took down his complaint 
about the incident. At about 8.30 p.m. the 
police sub-inspector registered the case and 
took up the investigation. He went to the 
place of occurrence, held an inquest over the 
dead body of Vithu Bama Mbaskar on 3ist 
July, 1972. He effected arrest of some of 
the accused on the same day and recorded 
the statements of the witnesses. The learned 
Judicial Magistrate held. necessary inquiry 
and committed all the 23 accused to the 
Court of Session for trial. The accused 
denied charge and claimed to be tried. During 
the course of trial the prosecution ¢xamined 
in. all 37 witnesses. 

3. On the evidence adduced by the pro- 
secution the learned Sessions Judge came to 
the conclusion that there was an unlawful 
assembly on the Vakyacha Mal near Vaje 
and the members of such unlawful assembly 
bad assaulted Nama Padu Kadav and others. 
Accused Nos. 1 to 4 and 7 to 22 were pre 
sent as members of such unlawful assembly. 
Whe presence of accused Nos. 5, 6 and 23 
was not spoken of by anyone. Therefore, 
they were found to have no concern with 
the incident which took place on the 
Vakyacha Mal. The evidence showed that 
aceused Nos. 1, 2, 7, 11 and 18 were armed 
with deadly weapons like guns and axes at 
the time of assaulting the prosecution wity 
pesses. Accused Nos. 1, 2, 7, 10, 11, 14, 15 
and 18 had inflicted bodily injuries on pro- 
secution witnesses. 


4. In the result the Sessions Judge found 
accused Nos. I to 4 and 7 to 22 guilty and 
convicted them under Section 147, I. P. €. 
and sentenced each of them to suffer 
rigorous imprisonment for one month and to 
pay Rs. 50/- as fine, in default to suffer 
rigorous imprisonment for one month. Ac- 
cused Nos. 1, 2, 7, 11 and 18 were convicted 
under Section 148, I. P. €. and sentenced, 
each of them to suffer rigorous imprison- 
ment for one month and to pay Rs. 50/- as 
fine, in default to suffer rigorous imprison- 
ment for ote month each. Bama, accused 
No. 18 was convicted under Section 506 (2), 
I. P. C. and was sentenced to suffer rigorous 
imprisonment for three months and to pay a 
fine of Rs. S0/-, in default to suffer rigorous 
imprisonment for one month. ‘Accused Nos. 
1 to 4 and 7 to 22 were convicted under Sec- 
tion 324 read with Section 149, I. P. C. and 
each one of them was sentenced to suffer 
rigorous imprisonment for three months and 
fo pay a fine of Rs. 50/-, in default to suffer 
rigorous: imprisonment for one: month. Ac- 
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cused Nos. 1, 2 and 11 were convicted under 
Section 307, I. P. C. and each one was 
sentenced to suffer rigorous imprisonment 
for three years. Bama, accused No. 18 was 
convicted under Section 302, L P. C. and 
sentenced to suffer imprisonment for life. 
The substantive sentences were ordered to 
run concurrently. Accused Nos. 5, 6 and 23 
were acquitted of all the charges. 


5. The judgment of the learned Sessions 
Judge gave rise to two appeals and one revi- 
sion. Criminal appeal No. 873 of 1973 was 
filed by accused Nos. 1 to 4 and 7 to 22, 
against their conviction. Criminal Appeal 
No. 1439 of 1973 was filed by the State 
against the acquittal of original accused Nos. 
1 to 17 and 19 to 23 of various offences. The 
State also filed a criminal revision No. 837 
of 1973 for enhancement of the sentence 
against original accused Nos. 1 to 4 and 7 
to 22, The High Court made a fresh ap- 
praisal of evidence, keeping in view the 
guidelines laid down by this Court in a case 
of this nature in Masalti v. State of U. P., 
(1964) 8 SCR 133: {AIR 1965 SC 202, 
para 16) wherein this Court held: 
where a Criminal Court has to 
deal with evidence pertaining to the commis- 
sion of an offence involving a large number 
of offenders and a large number of victims, 
it is usual to adopt the test that the convic- 
tion could be sustained only if it-is support- 
ed by two or three or more witnesses who 
give a consistent account of the incident, In 
a sense the test may be described as mechani- 
cal; but it is difficult to see how it can be ire 
rational or unreasonable.” 

In view of the aforesaid observation of this 
Court in the above case, the High Court did 
not think it safe to convict an accused on 
the basis of the evidence of a single witness. 


6 The Court has given cogent reasons for 
believing or disbelieving a particular witness. 
No exception in our opinion can be taken to 
the appreciation of the evidence by the High 
Court. 

7. The High Court in its turn convicted 
accused Nos. 1, 2, 10, 11, 14, 15 and 18 under 
Section 147, I. P. C. and enhanced theip 
sentence to one year’s rigorous imprisonment, 
It further convicted accused Nos. 1, 2 and 11 
under Section 148, I. P. C. and sentenced 
them to two years’ rigorous imprisonment. 
Accused Nos. 1, 2, 10, 11; 14, 15 and 18 
were convicted under Section 324 read with 
Section 149, I. P. C. and sentenced to two 
years’ rigorous imprisonment. The High 
Court set aside the conviction as well as 
sentence passed upon accused No. 18 under 
Section 302, I. P.-C. in respect of death of 
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Vithu Bama Mbhaskar. It also set aside the 
conviction and sentence passed on accused 
No. 18 under Section 506 «2) but convicted 
accused Nos. 1, 2, 10, 11, 14, 15 and 18 for 
a lesser offence under Section 506 (1) read 
with Section 149, I. P. C. and sentenced each 
of them to 6 months’ rigorous imprisonment. 
The conviction of accused Nos. 1, 2 and ii 
under Section 307, I. P. C as well as the 
sentence passed on them in respect of the 
same were set aside. The sentences parsed 
on the accused persons were directed to run 
concurrently. 


8. The State of Maharashtra has come to 
this Court by special leave, as stated ear-ter, 
against the order of acquittal of acctsed 
Nos. 1, 2, 7, 8, 10, 11, 12, 13, 14, 16 ane 19 
under Section 302 read with Section _49, 
I. P. C., acquittal of accused Nos, i, 2 and 
11 under Section 307, I P C., acquittal of 
accused Nos. 3, 4, 7, 8, 9, 12, 13, 16, 19, 20, 
21 and 22 under Sec. 147, Section 324 sead 
with Section 149, I. P. C, and acquittal of 
accused No. 18 of the charge under S. 302, 
I. P. C. 


' 9, Shri Rana appearing for the State 
strenuously contended that the High Ceurt 
has committed a grave error in holding “hat 
the offence under Section 307, I. P. C. was 
not made out merely because the injuries in- 
flicted on the witnesses were in the na-ure 
of a simple hurt and in these circumstasces 
it is not possible to hold any of the accused 
persons guilty in respect of that offence. We 
find considerable force in this contention. A 
bare perusal of Section 307, L P. C. weuld 
show that the reasons. given by the Ligh 
Court for acquitting the accused of the 
offence under Section 307 were not tensble. 
Section 307, I. P. C. reads: 


“Whoever does any act with such in-en- 
tion or knowledge and under such circim- 
stances that, if he by that act caused death, 
he would be guilty of murder, shall be 
punished with imprisonment of either des 
scription for a term which may extend to 
ten years, and shall also be liable to fine; 
and if hurt is caused to any person by such 
act, the offender shail be liable either to im- 
prisonment for life, or to such punishment 
as is hereinbefore mentioned.” 

To justify a conviction uncer this section ié 
is not essential that bodily injury capable of 
causing death should have been inflicted, 
Although the nature of injury actually caesed 
may often give considerable assistance in 
coming to a finding as to the intention of 
the accused, such intention may also be de- 
duced from other circumstances, and may 
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even, in some cases, be ascertained without 
any reference at all to actual wounds, The 
section makes a distinction between an act of 
“he accused and its result, if any. Such an act 
may not be attended by any result so far as 
che person assaulted is concerned, but still 
there may be cases in which the culprit would 
3e liable under this section. It is not necessary 
shat the injury actually caused to the victim 
3f the assault should be sufficient under 
ardinary circumstances to cause the death of 
she person assaulted. What the Court has 
«0 see is whether the act, irrespective of its 
zesult, was done with the intention or knows]. 
‘edge and under circumstances mentioned in 
this section. An attempt in order to be cri- 
minal need not be the penultimate act. It is 
sufficient in law, if there is present an intent 
coupled with some overt act in execution 
thereof. 


10. The High Court, in our opinion, was 
not correct in acquitting the accused of the 
charge under Section 307, I, P.C. merely be- 
sause the injuries inflicted on the victims 
were in the nature of a simple hurt. There- 
fore, that part of the judgment of the High 
~ourt acquitting the accused Nos. 1, 2 and 11 
of the offence under Section 307, I. P. C. 
zannot be sustained and must be set aside. 
They have, however, already served out 
sentence of imprisonment for two years for 
the offence under Sections 147 and 148, 
I, P. C. in pursuance of the order of the 
High Court. When the State filed an appeal 
against them they were arrested again and 
had to remain in jail for three months before 
they could be released on bail. Thus, they 
have already served a sentence of two years, 
three months. In the circumstances the ends 
of justice should be met if the sentence is 
limited to the period already undergone. 


11. As regards the appeal of the Stata 
against acquittal of accused No. 18 of the 
offence under Section 302, we have perused 
the judgment of the High Court and we are 
satisfied that the evidence has been properly 
dealt with and we do not feel inclined to 
interfere with the order of the High Court. 


12.. As far as the appeal of: the State 
against the acquittal of other accused of 
other offences is concerned, the conclusion 
arrived at by the High Court has been after 
appraisal of the evidence meticulously and 
this Court will not be justified in making a 
re-appraisal of the evidence and come 1o a 
different conclusion. 

-13. For the. reasons given above tbe ap- 
peal is allowed:only to the extent mentioned 
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above.. In other respects the appeal: stands 
dismissed. 
Appeal partly allowed. 
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E. S. VENKATARAMIAH AND 
R. B. MISRA, JJ. 
Criminal Appeal No. 25 of 1976, D/- 
1983. 
‘Babu and others, Appellants v. State of 
Uttar Pradesh, Respondent. — 


. Criminal P. C. (2 of 1974), Sections 378, 
386 — Appeal against acquittal — Finding 
reached by ‘rial Court not unreasonable — 
Appellate Court should not disturb it merely 
because another view is possible. Judgment 
of Allahabad High Court Reversed. 

In appeal against acquittal if two views are 
possible, the appellate Court should not 
interfere with the conclusions arrived at by 
the trial Court unless the conclusions are not 
possible. If the finding reached by the trial 
Judge cannot be said to be unreasonable, the 
appellate Court should not disturb it even if 
it were, possible to reach a different conclu- 
sion on the’ basis of the material on the te- 
cord because the trial Judge has the ad- 
vantage of seeing and -hearing the witnesses 
and the initial presumption of innocence in 
favour of the accused is not weakened by 
his acquittal. The appellate Court, there- 
fore, should be slow in disturbing the find- 
ing of fact of the trial Court and if ‘two 
views are ‘reasonably possible on the evidence 
on. the record, it is not expected to. interfere 
simply because it feels that it would have 
taken a different view if the case had been 


1-2- 


tried by it. Judgment of Allahabad High 
Court Reversed. AIR 1972 'SC 677, Rel. on. 
l (Para 18) 
Cases Referred: | Chronological Paras 
AIR ` 1972 SC 677: (1972) 3 SCR 58: 1972 

Ci LJ 487 , 18 


” MISRA, J.:— The present appeal under 
Section 2 of the Supreme Court” (Enlarge- 
ment of Criminal Appellate Jurisdiction) ‘Act 
is directed against the judgment _ of the High 
Court of Allahabad dated 17th ‘of Septem- 
ber, 1975 setting aside the order of acquittal 
‘passed by the Sessions J udge and convicting 
' the appellants under ‘Section 302 read with 
‘Section 34, I. P.. C. and sentencing them. to 
undergo - ‘imprisonment for life. 


2. Tuappears that Wife of: Babu, appellant ae 
‘No. 1: had. been enticed ‘away. . _ He, there- ; 


No. -had bee eater’ ama.. HP ME 
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nesses , to-.prove its , case, -. 
evidence. the. Sessions Judge ..came..te: the- 
-eonclusion .. that,..the evidence. .produced,:-by 
the -prosecution was too. feeble to: base any -. 
‘conviction. on: that.: 


A.L R. 
fore, filed a complaint on 17th- of. July, 1969 
against Dhani - Ram, the deceased, his 


brother Ghurka, their maternal uncle Halka 
and one Ram Charan under: Section 498, 
I. P. C. The prosecution case.as unfolded 
in the first information report and the evi- 
dence is that Dhani Ram, deceased, used to 
live at the house of his father-in-law in vil- 
lage Kuretha. On 7th of October, 1969 he 
came to the house of his father Ajudhya in 
village Therro for getting his lands ploughed. 
Next day at about 9 A. M. he along with 
his father left village Therro for village 


Kuretha. His father was going there for 
getting seeds from one of Dhani Ram’s 
friends. When the two reached the field of 


Malkhan, which is said to be near the 
temple of Ram Kund, the three accused came 


‘ out from inside the jhunri field of Malkhan 


and started beating Dhani Ram with lathis. 
Tulaiyan, appellant No. 3 caught hold of 
Ajudhya, the father of Dhani Ram and pre- 
vented him from having his son’ rescued. 
The other two continued beating Dhani Ram 
to death. The first information report was 
lodged at the police station at a distance of 
about 12 miles at 5.30 P. M. by Ajudhya. 
Sub-Inspector Prem Narain reached the spot 
at 3 A. M: on 9th October. He found the | 
dead body of Dhani Ram lying on the way 
between the fields of Halka and Malkhan. 


‘He prepared the challan. of the dead body 


and a letter for post-mortem and sent’ the | 
dead body for post-mortem. Thereafter he - 
investigated the case and submitted ‘the 
charge-sheet against the three appellants, l 
- 3. The accused denied the charge, Babu 
said that the case was ‘started. against . him 
as he had filed a complaint under S. 498, 
I. P. C. against Halka and . three others. 
Tulaiyan in his defence said that he had been 
implicated. as he was a witness for Babu in 
the criminal case under Section. 498, I. P. C. 


4., According to the doctor, who. conduct- 
ed the post-mortem, the death - had. taken 
place at about 48 hours before post-mortem. 
He, however, admitted that. there. could be 
a difference of two to four: hours.either way 
in, the duration given by. him... Post-mortem ' 
report showed the stomach .and. bladder ` of 
Dhani Ram empty. . There was: faecal matter 
at, places in the, large „intestine; . There was 
also faecal. matter, stuck, to; the addab. hoti 


which Dhani Ram was : wearing... 


5. . The | prosecution produced. ‘three: wit- 
On.. ‘appraisal | Of 


In: his. opinion: :the: wits 
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nesses: could: not be said to se independent 
arid they were mere chance witnesses. 
further found that the probability that Dhani 
Ram was attacked while it wes dark, before 
he had evacuated or taken his breakfast 
could not be weeded out and ‘in all probabi- 


lity the occurrence had taker place not at. 


the place alleged by the prosecution. - On 
these findings he acquitted all the accused. 


‘6 On appeal, however, the High Court 
set aside the order of acquittal and convict- 
ed the appellants under Section 302 read with 
Section 34, I. P. C. and senzenced each of 
them to undergo imprisonmert for life. 


7. The circumstances which weighed with 
the Sessions Court for disbelieving the evi- 
dence of the prosecution, in our opinion, ap- 
pear to be weighty. According to prosecu- 
tion, Dhani Ram had come tc help his father 
in ploughing his fields on 7th October, 1969, 
but from the evidence on record it is clear 
that he came in the evening of 7th October 
to village Therro and left the same for vil- 
lage Kuretha the next day at 9 A. M. It 
does not stand to reason that Dhani Ram 
would leave for a different village at a dis- 
_ stance of about 5 or 6 miles without easing 
himself or without taking his breakfast. But, 
as the doctor in post-mortem 2xamination had 
found the stomach and blacder of the de- 
ceased Dhani ‘Ram to be empty, this gave a 
handle to Ajudhya to depose in the evidence 
that Dhani Ram chad not taken breakfast 
while leaving village Therro for village 
Kuretha. The presence of the faecal matter 
in the large intestine does indicate that Dhani 
Ram had not evacuated. ‘Therefore, the pos- 
sibility that Dhani Ram wa: done to death 
early in the morning before he had evacuat- 
ed is not weeded out. Ajudhya,. P. W. 1,-in 
his deposition has clearly steted that Dhani 
Ram used to ease himself just after getting 
up from the bed but he was not in a posi- 
tion to say whether on that fateful day Dhani 
Ram had gone to ease himself just after 
getting up from sleep. If Dhani Ram was in 
the habit of going out to ease himself early 
in the morning just after getting up, there 
seems to ‘be no reason why he’ would not go 
to ease himself on‘ that day if he was - to go 
; to as father-in-law’s house, 

_The Sessions Judge also came to` the 
rind ‘that. the place of occurrence was 
not the one as alleged by the prosecution ‘in 
the first ‘information: report; In .the FIR it 
has ‘been. ‘stated: that assault on Dhani Ram 
had been :made at ‘the field’ of Malkhan near 
- Ram: ‘Kund- temple: ": ‘According: to’ ‘the Sub: 
. Inspector: the- dead: ‘body ‘and. the :blood- were 
found: near the fielt of Malihan: which cis: at 
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a distance of more than -a furlong. from Ram . 
Kund temple. Ajudhya, P. W. 1, stated, be- . 
fore the Court. of ‘Session that attack on 
Dhani Ram was made when he and Dhani 
Rem reached the field of Malkhan. He 
fu-ther added that Ram Kund temple is also 
at that very place. From this statement it 
is apparent that the assault on Dhani Ram 
wes made just near the temple... Kashi Ram, 
P. W. 3, also deposed before the committing 
Magistrate that he heard noise near Ram 
Kind temple. He. did not say before the 
ccmmitting Magistrate that when he reached 
the field of Malkhan he saw the occurrence. 
Bat, in the Court of Session he denied that 
he had made the aforesaid statement before 
tke Committing Magistrate. However, it 
was proved from Ext. Kha. 5 that he did 
depose before the committing Magistrate 
that when he reached near the temple he 
heard the noise. ` 


9. The prosecution case in the initial 
stage was that the assault had been made 
near Ram Kund temple. Of course, it was 
abo mentioned in the FIR that the field of 
Malkhan was nearby. The Sub-Inspector 
did not take care to find out if any of the 
fields of Malkhan was near the temple. 
There-might be some other field of Malkhan 
near the temple and the reference to that 
field. might have been made in the first in- 
formation report. _ 


10. The injuries | on Dhani Ram . also in- 
d-cated that practically all the injuries were 
o2 his face and there were hardly any in- 
juries on any other part of ‘his body. This 
a.so suggests that the injuries had been 
caused while Dhani Ram was lying on the 
g-ound. 

11. The other ‘two witnesses, Arjun and 
E- ashi Ram deposed that ‘they, saw the occur- 
rence, “from near the nallah. This nallah is 
far away from the temple. A person stand- 
ing at that place could not see the marpeet 
gəing on near the temple, as will be clear 
from a reference to the site plan attached 
to the paper book; ` The learned — ‘Sessions 
y udge observed that. the place of occurrence 
vas perhaps ‘shifted to make it appear that 
the witnesses standing near the allah, could 
sze the marpeet. B 

12. Even assuming - that the assault had 
taken place near the field of Malkhan, the 
learned | Sessions Judge was of the view that 
tae ‘witnesses ‘had not seen the assault | and 
that. Arjun. and Kashi , were’ mere ‘chance 
saitnesses on ‘their own showing, ` They ‘were 
alléged: tobe- going ‘to. village Dhanora . ‘for 


Furchasing seeds and on the. way: they: hap- :-. 
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pened to see the occurrence. Arjun and 
Kashi were Gadarias to which caste Ajudhya 
also belonged and were next door neighbours 
of Ajudbya. ‘They were on friendly terms, 
meeting everyday. They came into the wil- 
ness box only to help Ram Charan, one cf 
the accused in the case under S. 498, I. P. C., 
who also belonged to the same caste cf 
Gadarias as the two witnesses. In ‘the opin- 
ion of the learned Sessions Judge the fact 
that the other two witnesses, namely, Arjun 
and Kashi were also going to another village 
Dhanora for seeds and they ‘happened to 
see the occurrence was toe much of a coin- 
cidence. No owner of any of the fields in 
the vicinity has been produced as .a witness 
on behalf of the prosecution. 


13. The blood-stained earth said to have 
been taken from mear the field of Malkhan 
was sent ta the chemical analyst and the 
serologist tut the report of the serologist 
has not be2n produced before the Court, 
and, therefore, it cannot be said that the 
‘blood recovered from the site was ‘human 
‘blood. 


14. The learned Sessions Judge was also 
of the view that the accused had no motive 
to murder Dhani Ram inasmuch as in the 
complaint under S. 498, I. P. C. it was said 
that Ram Charan and Ghurka had enticed 
away the wife of Babu but they kept her az 
the house of Dhani Ram. Ajudhya, the 
father of tae deceased, stated before the in- 
vestigating officer that Babu etc. accused in 
the present case were under the impression 
that Dhani Ram had: kept the woman at his 
‘house and had enticed her for his Mame 
Halka. But before the Sessions Court in 
cross-examination he admitted that the wife 
of Babu thad been enticed away by Ghurke 
and Ram Charan and then they did not keep 
the girl with them but sent her to her Maika. 
Next day Ee, however, deposed that Dhani 
Ram ‘himself had told him that the womar 
had come to his house. He kept her for 
some time and then sent her to her Maika. 
The woman had returned to Babu before the 
murder had taken place. However, the case 
under Sec. 498, I. P. C. was pending at the 
time of the murder of Dhani Ram and 
Ajudhya ani his family members might have 
‘availed of tae opportunity. to implicate Babu, 
who was cemplainant in that case, and his 
brother Munna and Tulaiyan who were wit- 


“messes in that case. Ajudhya might have 
got them behind the ‘bars so that there might 
not be anybody deft to do patent i that 
case. 


-State of U. P. 


Circumstances 


secution had been arrayed as accused. 


Ram were just 
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The cumulative effect of the various 
enumerated above, in the 
opinion of the Sessions Judge, did throw 
doubt on the prosecution caSe and if the 
learned Sessions Judge in the circumstances 
did not think it safe to rely upon the evi- 
dence produced on behalf of the prosecution, 
he committed no error. 


16. The High Court, however, 
the suggestion that Ajudhya was interested 
in falsely implicating the three accused im 
this case so as to prevent them from doing 
pairwi in the criminal case under Sec. 498, 
Į, P. C. instituted by Babu. The High Court 
observed : 


4s 


15. 


negatived 


...... that complaint was against Dhani 
Ram, Halka, Ram Charan and Ghurka. In 
that complaint neither Ajudhya nor any other 
eye-witnesses produced on behalf of the pro- 
There 
is nothing on the record to show that 
Ajudhya was taking any interest in the cri- 
minal litigation instituted by Babu Ram. It 
is difficult to believe that while promptly 
lodging the first information report Ajudhya 
was thinking in terms of implicating persons 
who could do pairwi against Dhani Ram and 
others. If at all, Ajudhia would be inter- 
ested in seeing that the real assailants of his 
son are brought to book. 

The observation made by the High Court 
would be correct if Ajudhya and the two 
witnesses had really seen the occurrence. 
But if they were not on the scene of occur- 
rence they might draw on. their imagination 
and try to implicate persons on whom they 
had a suspicion. In our opinion the High 
Court was not justified in coming to a dif- 
ferent conclusion if the conclusion drawn 
by the Sessions Judge was a plausible and 
possible one. 


17. Arjun, P. W. 2, and Kashi Ram, 
P. W. 3 were Gadarias by caste. Ajudhya 
was also Gadaria by caste. Arjun and Kashi 
next door neighbours of 
Ajudhya and they were on friendly and visit- 
ing terms. Two of the persons accused in 
the complaint filed by Babu were also Gada- 
rias by caste. The learned Sessions Judge 
in the circumstances branded those witnesses 
as not independent. As observed earlier, 
the High Court, however, held that they 
would not be interested in implicating false 
persons merely on the ground that they were 
next door neighbours. The High Court fur- 
ther took the view that no question was put 
to the witnesses that Malkhan had two fields, 
ene adjoining Ram Kund temple and thp 
other.at a short distance away from the 
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other. It was mot for tie accuSed' to prove 
that there was another field of Malkhan tut 
it. was for the prosecution ta prove by con- 
clusive evidence that Malkhan had only oge 
plot and no other plots. 


48. About the time of occurrence abo 
the High Court reversed the finding of the 
Sessions Court that the possibility was that. 
Dhani Ram was: dere te death in the early 
hours of 8th October before he: had gone to 
ease himself. The: reasons given by the Ses- 
sions Court appear to be more: plausible om 
the materials on the record. Im any ca. 
even if two views were possible, the Harb 
Court should not have interfered with the 
conclusions arrived: at by the Sessions Court, 
unless the conclusions: were not possible. Tf 
ithe finding reached by the trial Judge cen 
not be said to be unreasonable, the Appel- 
late Court should not. disturb it even if it 
were possible to reach a. different conclusion: 
on the basis of the material’ on the reeced 
because the trial Judge. has. the: advantage: of- 
seeing and hearing the withesses and! the ii- 
tial presumption, of innocence in. favour of 
the accused is not weakened by his acquittal 
The Appellate Court, therefore; should be: 
slow in disturbing, the finding, of fact of the. 
trial Court and if two views are- reasonably 
possible of the evidence on. the record, it is 
not expected to interfere simply because it 
eels that it would have taken. a different 
view if the case had been. tried! by it. Tis 
Court in State of U. P. v. Samman Dass, 
(19727 3 SCR 58: (AIR 1972 SC 677) deal- 
ing with a similar situation laid down the 
following postulates (para 32 of AIR): 

““Ehere. are, however, certaim cardinal: roles 
which have always to be kept im view in 
appeals against acquittal. ifirstly, there is: 
a presumption of imnecence im favour of 
the accused which has to b= kept im mind, 
especially when the accused: hag beem acqtit- 
ted by the Court below; secondly, if two 
views of the matter are: possible, a view 
favourable to the accused should: be taken; 
thirdly, in case of acquittal by the trial! 
Judge, the appellate Court should take inte 
account. the fact that the triel Judge hadi the 
advantage: of looking. at. the. demeanour of 
witnesses; and fourthly, the accused’ is: em- 
titled to the benefit of doubt. The docht 
should, however, be reasonable: and......shoeld' 
be such which: rational thinking mem wilh 
reasonably, honestly and! conscientiously 
entertain: and not the doubt of æ timid mind 
which fights shy — though unwittingly it 
may be — or is afraid of the. logical can 
sequences; if that benefit was not givem” 
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19. We have closely perused the. evidence 
produced im the case: and also gone’ through 
tke: two judgments: of the: Sessions: Court as 
well! as: the High Court, and. after hearing: 
tke counsel: for the. parties: at. some lengzh. 
we are satisfied that. the conclusions arrived 
ai by the: Sessions: Court. were: fully justified 
aid’ should not have been lightly seb aside: 
by the High Court, 


26. For the reasons given above the 
appeal must succeed! and’ it is accordingly: 
a Towed: and' the judgment of the: Higie Court 
dated’ 17th Sept., 1975 is: set: aside and’ that 
o the Court of Sessiom is restored? 

Appeal allowed: 


AM: 1883. SUPREME COURT 311 
(From : Bombay). 
BD, A DESAI AND V. BALAKRISHNA 
ERAD, Jy: 
Special! Leave Petm. (Ctiminal); No: 1242 of 
1382 and Criminal Writ Petm, Nor 618: of 
1282. Dj- 179-1982. 


Raverdy Marc Germain Jules, Petitioner 
v State-of Maharashtra and! others;. Respon- 
dants. 

(A) Constitition of India; Art. 22 (5) — 
Conservation of Foreign: Exchange and’ Pre- 
vmtior of Smuggling Activities: Act (5Z-of: 
13774}, Ss. 3, § — Rules. of business of Gov- 
exument. Gf. Maharashtra: — Bath Home 
Secretary and Home: Minister ean act. on be- 
kait of State. Government In view of 
Sanding Order, detention: order passed by. 
Home Secretary, the detaining authority — 
Fepresentation considered and rejected. by 
Home Minister — It was futile to contend 
that. the representation was: not considered 
by the detainiire authority. (Para: 7) 
' (B): Conservation of Foreign. Exchange and 


‘Erevention. of Smuggling, Activities. Act. (52 of 


1374}, Ss. 3, 8 — Detenu, 2 lightly qualified 
aad highly placed. person. — Betenu himself 
aopeared before. Advisory Board. — . Fact 
that retraction letter was not. placed efore. 
Board — Detention. order was not, on that 
azcount,. vitiated. (Para. 9). 
Cases. Referred: Chronological Paras 
AIR. 1981: SC. 1641; (1981), 3: SCE 558: 1934 


Cri. LI 1262:. 7 
AIR 198% SC 1753: (1981); 3: SEC 566: 1984 
Cri EI 1256 7 


I-A. DESAT, Ji:-— Detenuy Raverdyr Mare 
Gerntaim Jules, x French national! at the rel- 
evant time: was: employed! as Airport. Manager’ 


EA BAYE573/82/SSG: 
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by Air India at Geneva. By an Air India 
flizht, on’ Sept. 20, 1981, he arrived at Sahar 


International Airport, Bombay and ‘passed. 


through green channel indicating he had ‘no 
dutiable goods to declare to the Customs 
Authorities. When he was at Exit Gate 
No. 1, the Intelligence Officer _ questioned 
him about the contents of two suitcasés 
and other packages carried by him. . The 
reply led to the inspection of the bajedanes 
which led to the recovery of watch parts 
weighing 4 1/2 Kgs. in 8 packages. This led 
to a further enquiry, and evaluation of the 
watch parts led to the conclusion that the 
value was Rs. 3,91,200 CIF. Ultimately, the 
Government of ‘Maharashtra, on Dec. 16, 
1981, made an order of detention with a 
view to preventing the detenu from smuggl- 
ing goods, in exercise of the power confer- 
red by sub-section (1) of S. 3 of the Conser- 
vation of Foreign Exchange and Prevention 
of Smuggling Activities Act, 1974. On the 
same day, he was furnished grounds of de- 
tention which inter alia referred to the 
smuggling of the watch parts and two wrist- 
watches. 


2. Detenu filed a petition for a writ of 
habeas corpus under Art. 226 of the Con- 
stitution in the High Court of Judicature at 
Bombay. Before the High Court, three con- 
tentions were advanced on behalf of the 
detenu. They were: 


“(1) It was a case of solitary incident, snd 
prosecution was pending; 

(2) The detention order was mala fide 
having been served to prevent the Magis- 
trate from passing an order on the applica- 
tion for leaving India; 

(3) All material documents relevant for 
subjective satisfaction were not considered 
and the order has been passed mechanically.” 


3. The Division Bench of the High Court 
which heard the petition held on ground 
number 1 that even though this is the first 
time the detenu was found indulging in 
smuggling activities and a prosecution might 
have been launched yet taking into account 
all the relevant materials, satisfaction on 
likelihood of repetition of smuggling acti- 
vities in future seem to be real. In respect 
of ground N o. 2, the Court was of the opin- 
fon that even though the detention order 
was made on Dec. 16, 1981, the day fixed 
for pronouncing order on the application of 
the detenu seeking permission fo leave 
India, yet the file shows that the screening 
committee had taken the decision of rė- 
commending, the -detention of the detenu ` as 
well as these othér persons connected ‘with 
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the different. incidents so . far back as on 
Nov. 19, 1981 and the actual proposal re- 
commending detention by Customs: Auth- 
ority was forwarded on Nov. 25, 1981. The 
counter-affidavit before the High Court dis- 
closed that the detaining authority did not 
know that an application for permission to 
leave India was filed by the detenu and the 
decision of the Chief Judicial Magistrate 
was likely to be pronounced on Dec. 16, 
1981, the day on which the detention order 
was made. After taking note of this fact, 
the High Court rejected the contention. On 
the 3rd contention, the Court was of the 
opinion that there is nothing to show that 
there was no‘ consideration of material docu- 
ments and rejected the same. Ultimately, the 
High Court rejected the petition of the 
detenu. ` 

4. The detem filed a petition for special 
leave against the judgment of the High 
Court as also a writ petition under Art. ` 32 
of the Constitution for a writ of habeas 
corpus. It appears that the writ petition 
was filed with a view to urging some addi- 
tional grounds which were not raised before 
the High Court and, frankly, speaking Mr. 
Jethmalani, learned counsel for the detenu, 
did not press any of the contentions which 
were canvassed before the High Court, ‘but 
urged three other contentions which the 
High Court was not invited to examine. "': 


5. On behalf of the detenu, the. ‘learned 
counsel questioned the validity and legality: 
of the detention order on the following three 
grounds :— 

A. The Detaining Authority viz. Secretary 
to the Government of Maharashtra, Bombay 
Home Department (Law and Order) did not 
consider the representation and thereby vio- 
lated constitutional . guarantee under Arti- 
cle 22 (5) of the Constitution. 

B. Even if detenu is alleged to have made 
a confessional statement, the same was Te- 


. tracted before the detention order was made 


and yet there is nothing to show that ‘the 
detaining authority took into consideration 
the fact. that the confession was retracted 
and it is quite likely that the confessional 
statement itself may have influenced his mind 
and, therefore, the detention order is vitiated. 
Alternatively, it was contended that in any 
view of the matter, the fact that as the con- 
fessional statement was retracted by the 
detenu; the retraction ought to have sags 
sent to the Advisory Board. 

' C. -Tt-appears that by the continued acta 
tion, the detenu -has ‘ suffered mental . dis- 
order as revealed by the report of Senior 
Psychiatrist!’ Dr.: Pi N. . Vyavhare; . Seniog 
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Psychiatrist , of, Central Mental Hospi‘al, 
Yervada and in view of this report, conti- 
nued detention of the detenu. is likely to 
inflict irreparable. harm and, therefore, also 
the detention on the ground of humanitar_an 
consideration requires to be terminated. 


6. We shall examine these grounds seria- 
tum. . 


'7. The first contention is that the repre- 
sentation made by the detenu was not con- 
sidered ‘by the detaining authority thougt it 
is obligatory under Art. 22 °5) for the de- 
taining authority to consider the repres.cta- 
tion of detenu. Frankly speaking, this cən- 
tention in the form in whica it is canvassed 
before us has not been taken even in the 
writ petition filed in this Court. However, 
it becomes crystal-clear that the order of 
detention was made by Secr2tary to Govern- 
ment of Maharashtra, Heme Department 
(Law & Order) pursuant to Standing Order | 
No. SIL. 3 (A) PSA 1181 dazed Oct. 13, 1681, 

directing that the cases under sub-section (1) 
of S. 3 of the COFEPOSA be disposed of 
by the Home Secretary. The validity of -his 
order is not questioned. In exercise of his 
power impugned order was made by the 
detaining authority, The representation was 
rejected by the Home Minister. Under the 
rules of business, Home Minister was com- 
petent to examine the repr zsentation and if 
it is rejected by him it is futile to contend 
that the representation was not considered 
by the detaining authority. This Court in 
Smt. Kavita v. State of Maharashtra, (1681) 
3 SCC 558:(AIR 1981 SC 1641) and Smt. 
Masuma v. State of Maharashtra, (1981) 3 

SCC 566: (AIR 1981 SC 1753) held acter 
referring to the rules of business of the 
Government of Maharashtra that both the 
Home Secretary and the Home Minister 
could act on behalf of the State Govern- 
ment and, therefore, it is immaterial whether 
the detaining authority or the Home Minister 
disposed of the representation. The present 
case is, governed by the same rules of basi- 

ness and, therefore, the contention weuld 

Stand negatived by the decis:ons in the afore- 

mentioned two cases. 


8 It was next contended that even 
though the detenu retracted his confessicnal 
statement the same was not considered by 
the detaining authority and in any event the 
same was:not forwarded. to the Advisory 
Board and, therefore, the detention order is 
vitiated. In para 11. of the writ. petition -it 
is alleged that the detenu retracted his con- 
fessional statement by: his letter dated 16/19 
*Dec.; 1981- forwarded: through the jail. an- 
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. thorities addressed to-the Assistant Collector 


cf Customs, Bombay. In the counter-affida- 
wit it is stated that the letter retracting the 
confessional statement was not before the de- 
taining authority when the order of deten- 
ton was issued and in the facts of the case 
i: could not be..there because the order of 
cetention is dated Dec. 16, 1981, and the 
latter appears not to have reached the Cus- 
toms Authorities before Dec. 19, 1981. The 
cetaining authority could not have received 
Ü on or before Dec. 16, 1981, when. the 


order of detention was issued. The Assistant 


Collector of Customs to whom the letter re- 
fracting the confessional statement was fòr- 
warded has sent his reply to the etenu 
which was annexed to the counter-affidavit. 
"~herefore, it is futile to urge that the letter 
petracting the confessional statement was 
mot considered by the detaining authority 
because it was humanly not possible to do 
SO. : ; 


9. The second limb of the submission 
was that in any event that retraction letter 
eught to have been forwarded to the Ad- 
visory Board. In para 12 of the petition it 
B alleged that the letter retracting the con- 
fessional statement was not considered by 
fhe Advisory Board. One Shri C. V. Karnik, 
Assistant Secretary, Government of Maha- 
rashtra Home Department (Special) in his 
counter-affidavit para 6 has stated that all 
the documents which were before the detain- 
mg authority were also placed before the 
Advisory’ Board. It is further averred that 
the Advisory Board examines the | question 
of subjective satisfaction of the detaining 
authority on the material the detaining au- 
thority had before it and as the retraction 
was not before the detaining authority it is 
immaterial that the Advisory Board did not 
“ake the same into consideration. This stand 
may not be very satisfactory and may ne- 
eessitate our deeper examination but for the 
“act that the detenu himself was before the 
Advisory Board. He is a highly qualified, 
aighly placed person and it is unthinkable 
chat he would not have informed the Ad- 
visory Board that he had retracted his con- 
=essional statement. Therefore, nothing 
“urns on the letter retracting the confes- 
sional statement being not placed before the 
Advisory Board and the contention must be 
aegatived. 

10. The last contention is that by the 
sontinued detention the detenu has suffered 


mental disorder as revealed by the report of 


Ihe Senior Psychiatrist | Dr. P. N. Vyavhare 
of the Central. Mental Hospital, Yervada, 
: Report of. Dr. Vyavhare’ is atinexed 
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to the additional affidavit filed on behalf of 
the detenu. This report did give us some 
anxious mements. Therefore, when we 
heard this petition on August 20/21, 1982, 
an order was made by us directing the jail 
authorities to produce the detenu before the 
Head of the Psychiatric Department Armed 
Forces Medical College, Pune, for exam- 
ination and report. This place was selected 
after discussion in the open Court with Sbri 
Ram Jethmalani, learned counsel] for the 
detenu. A wireless message has been- re- 
ceived by the Registry of the Supreme Court 
on Sept. 14, 1982, from Yervada Central 
Prison, Pune, intimating that the detenu has 
been certified by Psychiatric Department of 
the Armed Forces Medical College, Pune, 
that he is not suffering from any unsound- 
ness of mind. We hope to receive the ori- 
ginal report forwarded to us by post before 
we pronounce the order. In fact, awaiting 
the report we postponed pronouncement of 
this order because if in fact a satisfactory 
report by a competent Psychiatrist of the 
detenu suffering mental disorder on account 
of continued detention was brought to our 
notice it would have considerably weighed 
with us on the question whether we may ter- 
minate continued detention of the detenu 
on humanitarian grounds. The report being 
to the contrary that aspect need not detain 
us any more. 


31. These were all the contentions urged 
in this petition and as we find no merit im 
any of them, both the petition and the spe- 
cial leave petition are dismissed, 

Petitions dismissed. 
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Civil Misc. Petn. No. 18565 of 198i im 
Civil Appeals Nos. 2902-2903 of 1977, DJ- 
30-9-1982, 


Paramjit Singh Sandhu and others, Appel- 

lants v. Ram Rakha Mal and others, Re 
spondents, 
. Constitution of India, Art. 309, Proviso 
— Punjab Police Service Rules (1959), Rr. 3, 
6, 8 and 10 — Deputy Superintendents of 
Police — Fixation of inter se seniority of 
promotees and direct recruits — Proper pro- 
cedure. (Civil Servants -—— Confirmation — 
Quota rule). 


*This judgment is to be read in continuation 
to AIR 1979 SC 1073. 


BA/BAJE574/82/SNV. 


Paramjit Singh. v. Ram Rakha Mal 


AFR. 


As a quota rule is prescribed for recruit- 
ment to the cadre of Deputy Superintendents 
of Police that quota should be correlated to 
the vacancies which are to be filled in. 
Who retired and from what source he was 
recruited may not be very relevant because 
retirement from service may not follow the 
quota rule. Promotees who come to the ser- 
vice at an advanced age may retire early 
and direct recruits who enter the service at 
a comparatively young age may continue for 
a long time. If, therefore, in a given year 
larger number of promotees retire and every 
time the vacancy is filled in by referring to 
the source from which the retiring person 
was recruited it would substantially disturb 
the quota rule itself. Therefore, while mak- 


‘ing recruitment quota rule is required to be 


strictly adhered to. As the quota in the pre- 
sent case is 4:1 i.e. four promotees to one 
direct recruit whenever vacancies occur in 
the service the appointing authority has to 
go on recruiting according to quota. In 
other words, whenever vacancies occur, first 
recruit four promotees irrespective of the 
factors or circumstances causing the vacan- 
cies and as-soon as four promotees are re- 
cruifed bring in a direct recruit. That is 
what is meant by saying that a roster has to 
be introduced and this roster must continue 
while giving confirmation. Introduction of 
a roster system is well known to service 
jurisprudence. When a roster is to be intro- 
duced it only means that ascertain the avail- 
able number of vacancies and proceed to 
make recruitment keeping in view the quota. 
Now, if recruitment is strictly made accord- 
ing to quota there will be no difficulty in 
applying the very rule of quota even while 
giving confirmation. To illustrate, assuming 
there are five vacancies in a given period, 
the recruitment will be four from the cadre 
from which promotion can be given and one 
would be a direct recruit. Naturally when 
the date of confirmation comes it would ob- 
viously follow that confirmation will proceed 
along that very line. _ (Paras 6, 8) 

ORDER :— This Court pronounced judg- 
ment in Paramyjit Singh Sandhu and others, 
etc. v. Ram Rakha, and others, etc. on March 
22, 1979, now reported in (1979) 3 SCR 584: 
(AIR 1979 SC 1073). 

2. One Jashpal Singh Dhaliwal has filed 
the present Civi Miscellaneous Petition 
Styling it as one for clarification/directions 
but in substance one for quashing the senior- 
ity hist prepared by the State of Punjab and 
published on June 4, 1981, in respect of the 
cadre of Deputy Superintendents of Police 





in Punjab Police Service. The contention ig | 


r- 
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that the seniority list prepared by the State 
is not in conformity with the judgment but 
in contravention of the same and that it is 
likely that the State may have committed an 
error in drawing up the seniority list on ac- 
count of its misunderstanding or lack .of 
understanding of the ratio of the judgment 
and, therefore, this Court may clarify the 
relevant portion of the judgment and in 
order to make the judgment effective, give 
direction to prepare a fresh seniority list in 
accordance with the clarification which would 
necessarily require quashing of the seniority 
list already published. It is this fact situa- 
tion which provoked Mr. Tarkunde, learned 
counsel for the respondent-State to contend 
that this application for clarification/direc- 
tion is a camouflage and that a substantive 
petition ought to have been filed and in fact 
has been filed in the High Court of Punjab 
and Haryana and, therefore, this Court 
should refrain from entertaining the appli- 
cation. Alternatively, it was contended that 
the judgment is clear and unambiguous and 
that the seniority list has been drawn up in 
conformity with the direction contained in 
the judgment. 


3. The judgment in respect of which 
clarification is sought was concerned with 
the construction of Rules 3, 6, 8 and 10 of 
Punjab Police Service Rulzs, 1959 (‘Rules’ 
for short). The Rules provided for the con- 
stitution of Punjab Police Service concerning 
the cadre of Deputy Superintendents of 
Police. Recruitment to the service was to 
be made from two sources as directed in 
Rule 6 in the proportion of 80% by promo- 
tion from the rank of Inspector and 20% by 
direct recruitment. The special feature of 
the relevant rules was to be found in R. 10 
which provided that the s2niority of mem- 
bers of the service shall be determined by 
the date of confirmation in the service. 
There was thus a quota rale for recruitment 
and seniority was to be determined by the 
date of confirmation in the service. Ordi- 
narily, when recruitment is from two sources 
after recruitment is made according to the 
.quota rule, recruits from both the sources 
-have to be integrated into one service. This 
always raises the thorny cuestion of how to 
regulate seniority inter se amongst recruits 
‘from two independent sources. The Rules 
sought to solve the problem by making it 
obligatory to fix seniority of the members 
of the service with reference to the date of 
confirmation in the service. This, however, 
raised another question as to in what man- 
ner confirmation is to be given. That 
brought in-for construction R.'°8 which pro- 
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vided that the members of the service shall 
3e on probation for two years which shal 
-nclude the period of training at the Police 
Training School, Phillaur, and in the districts 
and in the case of members promoted the 
Government may by a special order in each 
case, permit periods of officiating appoint- 
ment to the service to count towards the 
period of probation. Thus, recruits from 
both the sources were to be on probation for 
a period of two years. However, clause (b) 
of R. 8 provided that the services of a mem- 
ber recruited by direct appointment may be 
dispensed with by Government on his failing 
to pass the final examination at the end of 
his period of training, or on his being re- 
ported on, during or at the end of his period 
of probation, as unfit for appointment. The 
proviso to sub-rule (b} of R. 8 enables the 
Government to extend the period of proba- 
tion by not more than one year. On a con- 
spectus of these rules the Court came to the 
conclusion that at the end of three years a 
direct recruit, if not found-unfit for appoint- 
ment, would automatically stand confirmed. 
That led to the other consequences that once 
the direct recruit either at the end of two 
years or by the maximum extended period 
of probation by one year would automati- 
cally get- confirmation and from that very 
date his seniority would be reckoned. Now 
there was no provision for such automatic 
confirmation of the promotees to the service. 
A grievance was made that the promotees 
hangs on for a long period and gets confir- 
mation later than the direct recruit with the 
result that he is adversely affected in senior- 
ity in comparison to a direct recruit whe 
gets automatic confirmation and once by the 
operation of rules the direct recruit on ac- 
count of automatic confirmation becomes 
senior he obtains an advantage of being con- 
sidered for nomination to the I. P. S. earlier 
than the promotee. The bone of contention 
between the parties flows from the following 
two paragraphs in the judgment. They may 
be extracted ; 


“Where recruitment to a cadre is from 
two sources and the Service Rules prescribe 
quota for recruitment for both sources a 
question would always arise whether the 
quota rule would apply at the initial stage 
of recruitment or also at the stage of con- 
firmation. Ordinarily, if quota is prescribed 
for recruitment to a cadre, the quota rule 
will have to be observed at the recruitment 
stage.. The quota would then be correlated - 
to vacancies to be filled in by recruitment 
but after recruitment is made from two dif- 
ferent sources they will have. to be integrated 
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into a comrron cadre and while so doing, 


the question of their inter se seniority would 


surface. Seniority is ordinarily determined 
from the date of entry into cadre on the 
principle of continuous officiation. > Confir- 
mation in a post would ordinarily depend 
upon such circumstances as satisfactory com- 
pletion of probationary period, efficiency in 
the discharge of duty, capacity to discharge 
functions of the post, availability of perma- 
nent vacancy, etc. Now, if seniority is to 
be determined: according to the date of con- 
firmation and the quota rule is not made 
relatable to confirmation in various posts 
falling vacant in the cadre it would directly 
impinge upon the seniority of members of 
the service.” 

4. The next paragraph which has to be 
read in conjunction with this paragraph is as 
under : 

“It may be pointed out that where recruit- 
ment. is from two sources and the seniority 
in the cadre is determined according to the 
date of confirmation, to accord utmost fair 
treatment a rotational system has to be fol- 
lowed while giving confirmation. The quota 
rule would apply to vacancies and recruit- 
ment has to be made keeping in view ` the 
vacancies available to the two sources ac- 
cording to the quota... If the quota rule is 
strictly adhered to there will be no difficulty 
in giving confirmation keeping in view . the 
quota rule even at the time of confirmation. 
A roster is introduced while giving ` confir- 
mation ascertaining every time which post 
has fallen vacant-and the recruit from that 
source has to be confirmed in the post avail- 
able to the source. - This system. would break 
down the moment recruitment from 
source in excess of. the quota is made. In 
fact a strict adherence to the quota rule at 


the time -of - recruitment: would introduce no . 


difficulty -in applying. the rule at the time of 


confirmation. because . vacancies would. be. 
available for confirmation- to persons : belong-. 
- ing to different sources of recruitment... The. 
difficulty arises. when recruitment in: excess. 


of the quota is made, and it is. further, --ac- 
centuated when recruits from. one source, to 


wit, in this case.direct recruits get automatic. 
confirmation. on completion of. the .proba-. 


tionary period while the promotees hang out 
for years together. before. being confirmed.” 

5. After referring to. these two. para- 
graphs Mr. Senghi;- learned ‘counsel for- 


“and -recruitment ‘has: to- be made- keepin 
view . thè *-vacanciés : available: to: the: - 
sources -according to: the: quota’ anda :rostét 
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either - 


vice jurisprudence may have to yield 


the. . 
applicant urged that once the Court found. 
. that quota rule - would- apply- to: proe 


ane - long -time: : 
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is` introduced, while giving confirmation 
ascertaining every time which post has fallen 
vacant and the recruit from that source has 
to be confirmed to the post available to that 
source, it would mean that after the seniority 
list is drawn up whenever in future recruit- 
mént is to be made and/or confirmation has 
to be given the appointing authority has to 
first ascertain who retired which caused the 
vacancy and further ascertain from what 
source he was recruited and accordingly 
make recruitment from that source, and also 
give confirmation accordingly. Mr. Tar- 
kunde on the other hand urged that when 
a roster is introduced it does not mean that 
every time a vacancy occurs the appointing 
authority has to ascertain as to from what 
source the person retiring was recruited and 
then fill in the vacancy from that source but 
by roster it is meant that whenever vacancies 
occur irrespective of the source from which 
the retiring persons were recruited the ap- 
pointing authority must go on making re- 
cruitment according to-the quota. rule and 
confirmation ‘must also ` follow the same 
pattern. These are the two rival contentions 
arising from the judgment. 


6. In ‘our opinion there is no ambiguity 
in'-the judgment: Ordinarily speaking, where 
recruitment is from two sources with.a view 
to integrating recruits from both: - sources 
after the recruitment seniority. is determined 
from. the date of entry into the cadre except 
where. there has been a substantial violation 
of the quota giving “undeserved - advantage 
to. one or the other source. Seniority ordi- 
narily speaking. is determined with reference 
to the date of entry into the cadre which in 
service jurisprudence is styled the date of 
continuous officiation. These notions of ser- 
place 
to the specific rules and the fact situation 
with reference to Rule 10 did compel -this 
Court to depart from the normal concept in 
service jurisprudence:- However,. introduction ` 
of ‘a roster system is- very ‘well known 
in service ‘jurisprudence.’ What - this Court 
meant while saying- that ‘when a~ quota 
rule is prescribed for recruitment to a’cadre 
it- meant that quota should: be correlated’ to 
the vacancies which are to be filled in:' Who} 
retired and from what - source he- was re- 
cruited may ‘not be very- relevant: because re- 
tirement: from: service may ‘not :follow thej. 
quota rule. Promotees who ‘come to the ser-}: 
vice at an' advanced: age may:‘retire early and 
direct recruits who.-enter ‘the service at: aj-- 











comparatively young age may. ‘continue for. at: 
in: a -givén : year. 
` Jafger number ‘of. promotees“retire--and’ every K 


If,- therefore,: 


1983 - 


time the vacancy- is filled- in by referring to 
the source from which. the retiring person 
was recruited it would .substantially disturb 
the quota rule itself.. Therefore, . while 
making recruitment quota rule is required to 
be strictly adhered to, That was what was 
meant by this Court when it said: “The 
quota rule would apply to vacancies and re- 
cruitment has to be made keeping in view 
the vacancies available to the two sources ac- 
cording to the quota.” The quota in the 
present case is 4:1 that is, four promotees 
to one direct recruit. Therefore, whenever 
vacancies occur in the service the appointing 
authority has to go on recruiting according 
to: quota. In other words, whenever vacan- 
cies occur, first recruit four promotees ir- 
respective -of the factors cr. circumstances 
causing the vacancies and as soon as four 
promotees are recruited bring in a direct 
recruit. That was what was meant by this 
Court when it said that a roster has to be 
introduced and. this roster must continue 
while giving confirmation. The sentence 
which seems to have createc a difference of 
opinion reads as under: . 


“A roster is introduced’ while giving con- 


firmation -ascertaining every time which post - 


has fallen vacant and the recruit from that 
source has to be confirmed in the post a avail- 
able to the source.” 


7. The sentence cannot be read. in: isola- 
tion. It has.to be read with the earlier 
sentence that the quota rule would apply to 
the vacancies and recruitment has to be made 
keeping ` in view the vacancies available to 
the two sourcés according to the quota. The 
Court then proceeded to say that if the quota 
rule is strictly adhered to there will be no 
difficulty. in giving confirmation keeping in 
view the quota’ rule even at the time of con- 
firmation, 


:8. Introduction of a roster system i is “well 
known to: service “jurisprudence. When a 
roster is to -be introduced it-only means that 
ascertain the available. number of vacancies 
and: proceed to.make recruitment keeping in 
view. the..quota. Now, if recruitment is 
strictly . made according to quota there wijl 
be no difficulty in. applying. the very. rule of 
quota even while. giving. confirmation. To 
illustrate, . assuming. -there are five vacancies 
in a given period, the recruitment. will be 


four from.-the .cadre. from. which promotion | 


canbe given and. one..would. be a direct ree 
cruit: Naturally. when. the. date of. confirma- 


tion. comes: it, would - -obviously. follow :-that- 


donfirmation will, -proceed along that. -very 
line... ‚In: our; opinion, therefore, -there . Is: 
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neither any ambiguity nor any blurred, area 
which requires to be explained. 

9, There was.some discussion that senior- 
ity list as at present drawn up is not im 
conformity with the judgment of this Court. 
The rule constituting the service were brought 
into force in 1959. Therefore, those who- 
were recruited/promoted to the service prior 
to the constitution of the service under 1959 
Rules would maintain their seniority as given 
and they cannot be disturbed by retrospec- 
tive operation of the 1959 Rules. Subsequent- 
ly Mr. Tarkunde, learned counsel for the State 
of Punjab, assured us that. both the recruit- 
ment and confirmation have strictly been 
made according to the quota rule, namely, 
when vacancies occur recruit first four pro- 
motees and the fifth post will go to the direct 
recruit and the same rule is followed in con- 
firmation. 

10. It is not necessary for us to examine 
the validity of the seniority list. With these 
observations we dispose of the petition. There 
will be no order as to costs in this Court, 

Order accordingly. 
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O. CHINNAPPA REDDY, J. 


Criminal -Writ Petn. No.~478 of 1982, i 
28-5-1982. > 


Kailash Pandey, Petitioner v. State of 
U. P. and others, Respondents. 


National Security Act (65 of 1980), Sec- 
tions 2 (3) and 8 — Detention under — 
Grounds of detention based upon confes- 
sional statements of detenu regarding his 
involvement in incidents mentioned in the 
grounds — Copies of those statements not 
furnished to detenu along with grounds — 
Detenu, held, was denied opportunity of 
making proper representation — Entitled to 
be released for failure: to furnish necessary 
documents. ` 
(5) and 32). (Paras 2,3) 

“CHINNAPPA ~ “REDDY; J. :— -Kailash ` 
Pandey alias Ram Kailash is detained: under- 
the provisions of the National Security. Act . 
pursuant to ‘an order made by- the ` District 
Magistrate of Pratapgarh. The detention is 
challenged in this petition under Article: 32 
of the Constitution on various grounds. T 
do not consider it necessary: to set out the 
several . grounds: of - challenge, as I am satis-. 
fied that the detenu is entitled to- succeed-on. 
the: principal ground urged on- his. behalf: by- 


Shri Anil ‘Kumar, oo ‘his. Iearned | Counsel: ae 
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(Constitution of. India, Arts, 22 -— 
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2. Each of -the six grounds of detention 
mentioned in the “grounds given under Sec- 
tion 8 of the National Security Act, 1980” 
refers to a different incident based upon the 
confessional statements of one or other of 
the accused persons involved in those inci- 
dents. The grounds are based upon the con- 
fessional statements. The confessional state- 
ments are the very core of the grounds. Yet 
copies of those statements were not furnished 
to the detenu along with the grounds of de- 
tention. Thereby the detenu was denied the 
opportunity of making a proper and adequate 
representation. In the writ petition, the de- 
tenn made an express complaint in the 
following words: 


“Jt is submitted that the alleged statement 
of the aforementioned self confessed ceri- 
minals referred to and relied on in the 
grounds and formed part and parcel of the 
grounds were never supplied to the peti- 
tioner. Therefore, complete grounds of de- 
tention were not supplied to the petitioner 
and as such, there is violation of Art. 22 (5) 
of the Constitution.” 

In answer to this allegation, the District 
Magistrate stated in his counter-affidavit as 
follows : 

“The petitioner was supplied with all the 
necessary supporting material including the 
copies of F. I. Rs. and the necessary details 
of investigation.” 

3. As the denial appeared to be evasive, 


E asked Shri Dalbir Bhandari, learned Coun- 
sel for the State of U. P, to state whether 
copies of the confessional statements upon 
which the grounds were -based, had been 
supplied to the detenu or not? Shri Bhan- 
dari consulted the officer, who was sitting by 
his side and instructing him and stated that 
a gist of the several confessional statements 
was furnished to the detenu. As I was not 
satisfied with the answer, I wanted it to look 
at the so-called gist, which was said to have 
been supplied to the detenu. The officer whe 
was instructing Shri Bhandari then had to 
admit that there was no’ such separate docu- 
ment in existence, and that what he really 
meant was that the gist of the confessions 
had been mentioned in the grounds of de- 
tention. It was apparent that the officer 
concerned was not properly instructing Shri 
Bhandari. 
make incorrect statements to the Court. To 
say the least, the conduct of the officer in 
trying to mislead the Court through his 
Counsel was most reprehensible. It is in- 
deed .a great pity that responsible officers .of 
the Government, who should be interested in 
upholding truth, justice and the rule gf law, 
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principle under Order 41, Rule 21. 


In fact he was misguiding him to. 
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should indulge in evasion, deceptive sug- 
gestion and mis-sfatement. I do hope the 
authorities concerned will take appropriate 
action against him. Shri Bhandari expressed 
his unqualified apology to me and there the 
matter rests so far as this Court is concern- 
ed. The detenu is entitled to be released in 
view of the failure to furnish necessary docu- 
ments to enable him to make a proper re- 
presentation. Writ Petition is allowed and 
the detenu is directed to be released forth- 
with. 

Petition allowed. 
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(From: Kerala)* 


P. N. BHAGWATI AND 
VENKATARAMIAH, JJ. 


Civil Appeal No, 195 of 1983, D/- 7-1-1983. 


Savithri Amma Seethamma, Appellant v. 
Aratha Karthy and others, Respondents, 


-Civil P. C. (5 of 1908), Section 115 and 
O. 41, R. 21 — Revision application heard 
and decided against non-applicant ex parte 
— N. As counsel being occupied in another 
Court, held, had sufficient cause for not 
being present at the hearing — High Comt 
ought to have allowed re-hearing applying 
Orders 
of Kerala H. C. in C. R, P. No. 766 of 
1981-G, D/- 30-3-1982 and 22-6-1982, Re- 
versed, (Para 2) 

Mr. Govindan Nair, Sr. Advocate with 
Mrs. Babykrishnan Advocate with him, for 
Appellant; Mr. G. Vishwanatha Iyer, Sr. Ad- 
vocate, Mr. N. Sudhakaran, Advocate with 
him, for Respondents. 

JUDGMENT :— It appears that on 30th 
March, 1982 when C. R. P. No. 766 of 1981 
preferred by the first respondent came to be 
heard by the learned single Judge of the 
High Court, the advocate engaged on behalf 
of the appellant could not appear because he 
was engaged in another Court and it was 
only later, after the Court had closed for 
the summer vacation on 7th April, 1982, that 
he came to know that the revision applica- 
tion had already been heard and decided in 
favour of the first respondent. The learned 
advocate for the appellant, on coming to 
know what had happened made an applica- 
tion supported by his own affidavit for re- 
hearing of the revision application.. This ap- 
plication was rejected by the learned single 
Judge of the High Court treating it as if it 


$$ 
*C. R. P.. No. 766 of 1981-G, Dy- 30-3-1982 


-and 22-6-1982. 
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were a review application. The order reject- 
ing the application for re-hearing was made 
on 22nd June, 1982. The appellant there- 
upon preferred the. present appeal with spe- 
cial leave obtained from this Court. 


2 Now it is obvious that the appellant 
could not appear at the hearing of the revi- 
sion application preferred by the first respon- 
dent because the Advocate engaged by him 
was occupied in another Court and. this fact 
was stated by the learned Advocate’ in the 
affidavit made by hini in. support of the. ap- 
plication for rehearing. We are, therefore, 
of the view that on the facis and circum- 
stances of the present case, the appellant had 
sufficient cause for not being present. at the 
hearing of the revision application and the 
learned single Judge of. the High Court 
ought, in. the circumstances, to have allowed 
the application and re-heard the civil revi- 
sion petition applying. the principle under- 
lying Order XLI, Rule 21 of the Code of 
Civil Procedure. We accordingly allow the 
appeal, set aside the orders dated: 30th Mar., 
1982 and 22nd June, 1982) passed by the 
learned single Judge of the High Court and 
remit the C. R. P. No. 766 of 1981 to the 
High Court for disposal on merits in. accord- 
ance with Jaw. It will be for the Chief 
Justice of the High Court io consider whe- 
ther the civil revision. petition should be 
posted before the same learned Judge or 
before any other learned Judge of the High 
Court. The appellant has already deposited 
a sum of Rs. 500/- which the first respondent 
will be at liberty to withdraw and in addi- 
tion to this amount of Rs. 500/- the appel- 
lant will pay to the first respondent a further 
sum of Rs. 500/- towards the costs of the 
present appeal. This addit:onal amount of 
Rs. 500/- will be deposited in the High 
Court by the appellant in C. R. P. No. 766 
of 1981 within four weeks from today and 
the first respondent will be at liberty to with- 
draw the same. 


Appeal allowed. 
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S.. MURTAZA FAZAL ALI. AND 
R. B. MISRA. JJ. 

Civil Appeal No. 2025 of 1981, D/- 16-13- 
1981. 

Haridas Aildas Thadani and others, Ap- 
pellants v. Godrej Rustom Kermani, Respon- 
dent. | | 

Civil P. C. (5 of 1908), Order 6& Rule 17 
and Section 115 — Amendment of plaint — 


BA/BA/B112/82/GDR 


Haridas Aildas v. 


Godrej. Ruston S: €C. 319 


Subordinate Court allowing. amendment 
exercising: soid diserction’ — High Court, 
in. revision, should not lightly intesfere. 

The Court should be extremely liberal in 
eranting prayer of amendment of pleading 
unless serious injustice or irreparable’ loss is 
caused to the other side. A revisional’ Court 
also ought not to lightly interfere. with a dis- 
cretion exercised in allowing amendment in 
absence of cogent reasons or compelling cir- 
cumstances, (Para 1) 

Held, that the District Judge had exercised 
a sound discretion in allowing. the amend- 
ment of the plaint to insert a- relief for re- 
covery of possession, as by allowing such 
amendment neither the nature of the. suit 
could be altered nor any. valuable right of 
limitation accrued to the defendant could be 
taken away. The High Court, therefore, 
was clearly wrong in interfering in revi- 
sion by reversing the discretionary order of 
the District Judge. (Para 1) 
Cases Referred: Chronological Paras 
AIR 1957 SC 363 : 1957 SER 595 1 

JUDGMENT :— In. this appeal by special 
leave, after hearing counsel. for the parties 
we are of the: opinion that the High. Court 
was clearly wrong in setting. aside the order 
of the District Judge who had exercised a 
sound discretion in allowing the amendment 
of the plaint sought by the plaintiff in the 
circumstances’ of the case. The District 
Judge clearly found that if: the: amendment 
was allowed it would not cause any grave or 
serious prejudice to the defendant. All that 
the plaintif sought by way. of amendment 
was to insert a relief for recovery: Of pos- 
session. Neither the nature. of the suit was 
altered nor was there any question of any 
valuable right of limitation having accrued 
to the defendant being taken away by the 
proposed amendment arise. In case of Pir- 
gonda Hongonda Patil v. Kalgonda Shilgonda 
Patil, 1957 SCR 595 : (AIR 1957 SC 363) 
this Court has held that the test for allowing 
the amendment is to find out whether the 
proposed amendment works any serious in- 
justice to the other side. It is well settled 
that the Court should be extremely liberal in 
granting prayer of amendment of pleading 
unless serious injustice or irreparable loss 
is caused to the other side. It is also clear 
that a revisionat Court ought not to lightly 
interfere with a discretion exercised in allow- 
ing amendment in absence of cogent-reasons 
or compelling circumstances. We find no 
such grounds in this case. On the other hand 
in the instant. case, there is absolutely no 
question of any injustice being done to the 
defendant if he is compensated by heavy 
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costs. In ‘the facts and circumstances of the 


case we are satisfied‘ that the High Court: 


erred in law in interfering in revision by re- 
versing the discretionary order of the Dis- 
irict Judge. For these reasons, we allow 
this appeal, set aside the judgment of the 
High Court and restore the judgment of the 
District Judge. The plaintiff will file his 
amended plaint within a month from today. 
The plaintif? shall also pay a sum of Rupees 
4,000/- as costs to the defendant, failing 
which the order -allowing the appeal and 
granting amendment will stand cancelled. 
Costs must be paid within one month from 
today. The appellant may withdraw the 
amount of Rs. 2,000/- towards security de- 
posited in this Court. After the amended 
plaint is filed, additional statements may be 
filed by the defendant if so advised. The 
appeal is allowed accordingly. 

Appeal allowed. 
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(From: Patna) 


D. A. DESAI AND A. P. SEN, JJ. 


Criminal Appeal No. 313 of 1982, Dj/- 
16-9-1982., 


Raj Kishore Prasad, Appellant v. State of 
Bihar and others, Respondents, 


National Security Act (65 of 1980), Ss. 3, 8 
— Detention under Section 3, by District 
Magistrate — Representation of detenu not 
considered by him but by appropriate Govt. 
viz., State Govt. — No contravention of Arti- 
cle 22 (5) — However order of detention 
quashed on account of inordinate delay of 
28 days in considering the representation of 
the detenu. (Constitution of India, Arti- 
cle 22 (5)). 


Where the power to detain a person under 
Section 3 (2) of the Act was exercised .by 
the District Magistrate on being conferred 
with such power by the appropriate Govt. 
viz., State Govt. in view of Section 3 (3), the 
forwarding of the representation of the de- 
tenu to the State Govt. by the Magistrate 
without considering the same himself, would 
not invalidate the detention order. The re- 
presentation of the detenu having been con- 
sidered by the State Govt. it could not be 
said that there was contravention of Art. 22 
(5) of the Constitution or -there was failure 


. . to consider the representation by the detain- 


ing authority. (1981) 2 SCC 420, Disting.. 
BA/BA/E351/82/AMG 7 5 2-740” 


Raj Kishore Prasad v. State of Bihar 


ALR. 


However, in view of the inordinate delay 
of 28 days in considering the representation 
of the detenu, the detention order was quash- 
ed. (Para 8) 


Cases Referred: - Chronological Paras’ 
(1981) 2 SCC 420 : 1981 SCC (Civ) 456 6 


`- D. A. DESAI, J.:— This appeal by special 
leave was heard on Sept. 1, 1982, and having 
been satisfied that the detention order was 
vitiated, we made’ an order quashing and 
setting aside the order of detention, reserving 
that ‘the reasons would’ follow. Here are the 
reasons. oe T 
- 2. Raj Kishore Prasad s/o. Mahendra 
Prasad was detained pursuant to an order. 
dated Sept. 23, 1981, made by the District 
Magistrate, Gopalganj, under Section 3 (2) of 
the National Security Act, 1980 (‘Act’. for 
short), on the ground that he be prevented 
from acting in any manner prejudicial’ to the 
maintenance of public order. This order was 
served upon the detenu on Sept. 25, 1981, 
and he was taken into custody and was de- 
tained in Muzaffarpur Central: Jail. The de- 
taining authority simultaneously served upon 
him the grounds of detention. The order of 
detention was approved by the State Gov- 
ernment on Oct. 2, 1981, as required by sub- 
section (4) of Section 3 of the Act. He 
made a representation inviting the detaining 
authority to quash the order of detention. In 
the meantime, however, the case of the 
detenu was referred to the Advisory Board 
on Oct. 5, 1981. The representation made 
by the detenu was rejected by the Chief 
Minister on Nov. 16, 1981. The Advisory 
Board having reported that there was in its 
opinion sufficient case for detention of the 
person, the detention order was confirmed by 
the appropriate Government. Detenu there- 
upon filed a writ petition in the Patna High 
Court. 

3. On behalf of the detenu four conten- 
tions were advanced before the High Court 
inviting it to invalidate the order.. They 
were |: 

' (Ð that even if the grounds for detention 
were accepted on their face value they may 
indicate that there may be a reasonable ap- 
prehension of disturbance of law and order 
situation but there is nothing in the grounds 
to indicate that the activities of the detenu 
were such that it was necessary to prevent 


him from acting in any manner prejudicial 


to the maintenance of public order. . In other 
words, the grounds disclosed a possible dis- 
turbance to. law and order but-not disturb- 
ance to the maintenance of public order; ` 
_..Gii) of the four grounds relied. upon. for 
founding the detention ..order;:- one ‘ground 


wo gi 


. Cause Courts 


1983 


Civil Procedure Code or not is of litle 
consequence, ; i 

The fact remains that the proviso as 
enacted in Sec. 17 (1) Frovincial Small 
Act is rot in the Cvil 
Procedure Code. Order 9,.R. 13, Cvil 
Procedure may properly be said to be 
a section of .the Civil Procedure Ccde. 
If O. 9, R, 13 had provided for any 
order for a bond, the bond might have 
been considered to have been given n- 
der an order passed under the Civil 
Procedure Code. 

Order 9, R. 13 however does not con- 

tain any such provision. The plain and 
simple fac; is that the provision of ‘aw 
under which the order cirecting a secu- 
rity bond to be given is passed is em- 
bodied in the Provincial Small Céeuse 
Courts Act: and I can see no reason why 
I should accept the fiction that such an 
order is passed under. the Civil Prece- 
dure Code, in place of the fact that it 
is given under the provisions of S. 17, 
Provincial Small Causa Courts Act. 
. My conclusion, therefore, is that the 
law does not require this security bond 
to be affixed with any court-~fea 
and consequently having been writen 
on stamp paper in accordance with 
Stamp Act, the bond was proper and 
sufficient in so far as the matte- of 
stamps was concerned,” 


8. As stated above in the said Kasem- 
als decision reliance was placed tpon 
AIR 1940 Bom 275 (Special Beach) 
though in the said case the bond g-ven 
was under the Guardians & Wards Act. 
In my view the Calcutta decision is to 
be preferred to the Madras case, Tur- 
ther it should be seen that in the Mad- 
ras case the controversy was examin- 
ed with reference to Art. 15 of the 
Stamp Act which deals with bonds and 
lays down that the said Article wil. be 
applicable when it is nct otherwise pro- 
vided for by the Stamp Act or by the 
Court-fees Act, In other words Art. 15 
is a residuary Article and expressly ex- 
cepts Court-fees Act. However, in the 
instant case Art, 57 will be applicable 
which lays down as follows:— 


"57 Security Bond or Mortgage Deed 
executed by way of security for the: due 
execution of an office, cr to account for 
money or other properzy received by 
virtue thereof, or executed by a surety 
to secure the due performance of a con- 
trace of the due discharge of a 
liability— 
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Bhagwan Das v, 1st Addl, Dist, Judge, Rampur 


stamp: 


Ail, 97 


The same duty 
as a Bond (No. 
15) for the 
amount secured. 
Thirty seven . 
rupees seventy 

five paise.” 


This article unlike Art, 15 does not ex- 
cept the Court-fees Act, It is, therefore, 
clear that even if Art, 6 of Sch, II of 
the Court-fees Act were to be held to 
be applicable still, if Art, 57 is also held _ 
to be applicable then duty would be 
payable both under the Court-fees Act 
as well as under the Stamp Act. This 
has been made clear in Sec, 77 of the 
Indian Stamp Act which lays down as 
follows:— ' 

"77. Having as to court-fees— {Ex- 
cept the provisions as to copies contain- 
ed in S, 6-A) nothing in this Act con- 
tained shall be deemed to affect the 
duties chargeable under any enactment 
for the time being in force relating to 
court-fees,” 


9, It has not been shown to me why 
Art. 57 will not apply to the document 
in question. Therefore, Stamp Duty was 
payable under this Article and admit- 
tedly it was not paid within the period 
of limitation. It has already been stated 
above that the ex parte decree was 
passed on 6-8-1977 and the fresh suraty 
bond was filed on 5-10-1977 which was 
duly stamped under the Stamp Act. 


10. The first contention of Sri Ma- 
dhyan is, therefore, rejected on two 
grounds firstly because I have already 
held that the Art, 6 of the Sch. II of 
the Court-fees Act was not attracted to 
the instant case inasmuch as the 
security was furnished in pursuance of 
an order made by a court, not 
under the Civil P. C. but under the 
proviso to Sec, 17 (1) of the Provincial] : 
small Cause Courts Act, I have already 
expressed my preference for the afore- 
said Calcutta view in comparison to the 
aforementioned Madras view which 
I have also otherwise distinguished. The 
recent Supreme Court decision in Vi- 
Shesh Kumar v. Shanti Prasad (AIR 
1980 SC 892) -also strengthens the view 
that the Provincial Small Cause Courts 
Act is in the nature of self. contained 
Code and the applicability of the Civil 
P. C. is restricted or qualified to the 
trial of the suits.in the courts of Small 
Causes, Lastly Krishan Kumar v, Hakim 


(a) When the amount 
secured does not 
exceed Rs. 1,000; 


(b) in any other 
' case, 


98 All, 


[Mohammad Umar ((1978) 4 All LR 541); 
(1978 All LJ 738) also supports the con- 
fention that the security bond furnished 
under the proviso to Sec, 17 (1) of the 
Provincial Small Cause Courts Act is 


_|chargeable to duty under the Stamp 
Act, 
ll, A reference was also made by 


t 


the learned counsel for the respondent 
No. 3 ‘to Hindustan Sugar Mills Ltd, 
v. State of U, P, (AIR 1972 All 8) (Spe- 
cial . Bench} In my view the same is 
not applicacle to facts of this case, 

12, Sri  Madhyan’s next contention, 
that once the notice has been issued by 
the Court then the Court cannot reject 
the security bond and the same should 
be treated as having been accepted as 
sufficient, He placed reliance upon the 
following cases $ 


1. Ram Bharose v, Ganga Singh, AIR 


. 4931 All 727 (FB); 


2. Stamp Reference (Jagnilalj, (AIR 
8931 All 189 (FB): | 

3. Ahmad Yar Khan v, Kheyali, AIR 
4933 All 933; 

4 Kirpa Shanker v, Brahmanand, AIR 
1945 All 282: . 

5. Marimuthu Goundar v, Ponnammal, 
AIR 1956 Mad 422; 

6. Dullab Prasad v. Smt, Rajeshwari 
Bibi, AIR 1977 All 1515 


7 Kiran Koomar Banerji v, Baijnath, 
AIR 1928 All 607 (2); 

8. Mahabir v. Sheo Saran, AIR 1936 
Oudh 407: 

9. Azmatullah Khan v, Ahmad Ali, 
AIR 1925 All 379; 

10. State Bank of Hyderabad v, Kotha 
Papi Reddy, AIR 1975 Andh Pra 25. 

11. Chargeability of Stamp Duty Ref- 
erence, AIR 1935 All 558, 

12. Barkat Ram v. Suggar Electric 
Stores, Ludhiana, AIR 1936 Lah 140; 

13. On the other hand Sri Pradhan 
placed reliance on the following cases} 

t Lala Mool Chand v, Niranjan Singh, 
AIR 1922 All 265 (1): 

2. Hira Lal v, Cheda, AIR 1948 Oudh 
41; 

3. Mt. Scnkali v, Mahabir Dube, AIR 
1935 All 376; 

4 Khetra Dolai v, Mohan Bissoyi, AIR 
1961 Ori 37, 

14. It is not necessary to discuss the 
aforesaid cases in detail because they 


will not be found to be applicable in 
the facts of the instant case 
Many of the cases had to deal 


with the jaw as it stood before 


Shri Ram v, Dhani Ram eae 


A. L R. 


the amendmen; in the proviso to S. 17 -` l 


(1) which was affected by the Provincial’ ’ 


Small Cause Courts (Amendments) Act .- a 


TX of 1935. In-many of the aforesaid . 


cases the point was emphasised that a>.“ ‘> 
party should not suffer on account of the -` 
. Mistake of the court, It should be seen - 


that in the instant case the clear posi~ 
tion was that on 31st Aug. 1975, when 
the application under O, 9, R. 13, C.P.C, . 
was moved, the security bond was not 
duly stamped under the Indian Stamp 
Act, Long after the expiry of the period 
of limitation a fresh security bond was 
filed which was duly stamped under the 
Stamp ‘Act, In such circumstances in 
my view the courts below correctly 
held that there was no compliance with 
the proviso to S, 17 (1) of the Act. Un- 
like many of the cases referred to 
above, in the instant case the cour, did 
not accept the security offered. The 
security bond was found to be defective. 
inasmuch as it was not properly stamp- 
ed, Section 35 of Indian Stamp Act 
clearly lays down that such an instru- 
ment shall not be admitted in evidence 
for any purpose and shall not be acted 
upon unless it is duly stamped. It is not 
a case where it can be said that the peti- 


tioner suffered because of any mistake 


of the Court, 

15. This petiticn, accordingly, fails 
and is dismissed but there will be no 
order as to costs, 

Petition dismissed, 
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Lala Shri Ram, Appellant v, Dhani 
Ram Gupta and others Respondents, 

Second Appeal No, 2162 of 1974, D/- 
21-7-1982.* 

Civil P, C. (5 of 1908) O. 21, R. 16. 
and S. 35 — Costs of litigation — Nature 
of, indicated — Decree for specific per- 
formance obtained -—~ Pending appeal, 
decree holder transferring his rights 
under decree — Transferee can execute 
decree — Non-transfer of cosis of ap- 
peal — Not material, 

Where during the pendency of appeal 
preferred by the defendant against the 
the decree for specific performance of 
agreement of resale of property, the de- 


*Against judgment and decree of 6th 


Addl, Dist. Judge, Meerut in Appeal 
No. 341 of 1971, D/-8-10-19'74. 
1Z/JZ/D865/82/GNB/SSG-H. 7 


— 


0, 21. R, 16, 
‘- ‘epee holder did not transfer the costs of 


1983 
cree holder transferred all his rights in 


_.the property and the right of execution 
‘ of the decree, the trans“eree on dismis- 


*** sal of the appeal would be entitled te 


execute the decree straightway uwder 
The mere fact that the de- 


the appeal (which were unascertaned 
then) would not tantamount to pactial 
transfer of the decree to the transfree 
so as to disentitle him from executing 
the decree because the costs do not zon- 
stitute the main subject-matter of the 
litigation, They are simply statu-ory 
allowance to a party żo an action for 
the expenses incurred in the acion 
They are in the nature of incidental 
damages awarded to a successful party 
to indemnify him against the expenses 
of asserting his rights in Court when the 
necessity for so doing was caused by the 
others in breach of a legal duty. Euch 
costs have reference only to the pa-ties 
and the amounts paid by them and miy 
those expenditures which are by stetute 
taxable and to be included in the jadg- 
ment fall within the term ‘Costs’, AIR 
1955 Sc 376 Rel. on; 1950 All WR 272, 
and AIR 1924 Bom 426, (1970) ILR 30 All 
28 and AIR 1922 All 98 Dist, (Pare 28) 
Cases Referred: Chronological Faras 
AIR 1980 SC 157 9 


AIR 1955 SC 376 1E, 29 
1950 All WR 272 19 
AIR 1924 Bom 426 20 
AIR 1922 All 98 24 
(1907) ILR 30 All 28:4 AN LJ 759 22 


(1884) ILR 7 All 107: 1884 All WN 224 


22 
R. P. Agarwal, Sankatha Rai, S N, 
Kackar and S. N. Misra, for Appellant; 


A. K. Yog, for Respondents, 

JUDGMENT:— This appeal arose 
under following circumstances: : 

2. Dispute relates to bhumidhari plots 
325, 335, 336, 337 and 338 measuring 7? 
bighas 10 biswas situated in village, 
Hafizabad Mewla, Pargena and Tehsil 
Meerut, District Meerut, 


3. Admittedly Ratan Lal was bhumi- 
dhar of the aforesaid halding which was 
sold for a sum of Rs, 10,000/- under re- 
gistered sale deed dated 31-3-1960 to 
Sri Ram, appellant. An agreement 
about the aforesaid holding was also 
executed by Shri Ram appellant in 
favour of Ratan Lal on 5-4-1960 to re- 
convey this holding on payment. of 
Rs, 15,000/- within two years, 

4. When Shri Ram did not recorvey 
the plots to Ratan Lal in pursuance of 


Shr. Ram v, Dhani Ram 
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the deed of reconveyance, Ratan 
filed suit 18 of 1961 against Shri Ram 
for specific performance. The claim 
was decreed by the trial court on 17-4- 
1962; First Appeal 125 of 1962 preferred 
by Shri Ram against the said decree was 
dismissed by the High Court on 5th 
September, 1963, 

5. Pending that appeal Ratan Lal 
assigned his rights in the decree for 
specific performance in favour of Dhani 


Ram Gupta and Firm Dasi Ram Shri 
Krishna through a registered sale deed 
dated 25th July, 1963 for a sum of 


Rs. 45,375/-, 
6. After dismissal of first appeal 126 
of 1962 Dhani Ram Gupta and Firm Dasi 
Ram Shri Krishna as assignees of the 
decree for specific performance applied 
to the executing court under O, 21, R. 16 
of the Civil P, C. for execution of the de- 
cree vide execution case 72 of 1963 in 
the court of First Addl, Civil Judge, 
Meerut, Notices of this application were 
issued to Shri Ram and Ratan Lal and 
7-3-1964 was fixed for hearing of the 
execution application on merits. | 


7. Pending the disposal of that ap- 
plication, 72 of 1963, Ratan Lal also ap- 
plied for execution of the decree in the 
executing court against Shri Rarg des- 
pite the assignment made by him in 
favour of Dhani Ram Gupta and Firm 
Dasi Ram Sri Krishna. That- applica- 
tion of Ratan Lal was registered as ex- 
ecution case 35 of 1964 in the court of 
Ist Addl, Civil Judge, Meerut. A com- 
promise took place on 26-3-1964 between 
Shri Ram and Ratan Lal to the effect 
that the decree for specific performance 
would stand fully satisfied on payment 
of Rs, 7000/- by Shri Ram to Ratan Lal. 
That composition was recorded by ex- 
ecuting court and thus the execution ap- 
plication 35 of 1964 was decided in terms 
of the said adjustment on 27-5-1964 but 
it was added that the compromise would 
have no effect on the rights of’ Dhani 
Ram Gupta, ete. whose execution ap- 
plication was pending, 

8 The executing courg dismissed the 
execution caSe 72 of 1963:preferred by 
Dhani Ram and another also, Dhani 
Ram Gupta and Firm Dasi Ram Shri 
Krishna preferred appeal 341 of 1971 
which was disposed of by the 1st Addl. 
Dist, Judge Meerut on 8-10-1974, The 
appeal was allowed, the order of execut- 
ing court dated 9-10-1964 was set aside 
and Dhani Ram Gupta and another were 
recognized as decree-holders and ex- 


Lal ` 


_ 
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ecution case 72 of 1963 was restored 
to its original number and tha execut- 
ing court was ordered to execute the 
decree. Against this order the present 
appeal was preferred by Lala Shri Ram 
which was allowed by MHon’ble Justice 
G. D. Srivastava, on 16-4-1976, The order 
of lower appellate court dated 8th Oct., 
1974 was set aside and the order of Ist 
Addl. Civil Judge Meerut dismissing 
the execution application of Dhani Ram 
Gupta and another was restored. 

9. Sri Dhani Ram Gupta and another 
carried the matter in appeal before the 
Supreme Court in civil appeal No, 1113 
of 1976. That appeal was decided on 7- 
12-1979 (reported in AIR 1980 SC 157). 
The order of this Court was set aside 
and it was found that the adjustment of 
the decree between the judgment-debtor 
and decree-holder after notice of appli- 
cation under O, 21, R. 16 Civil P. C, did 
not operate as a bar to the execution 
application preferred by transferees viz., 
Dhani Ram Gupta and another. How- 
ever, the case was remanded to this 
Court only for the purpose to decide the 
question as to whether the deed of trans- 
fer executed in favour of transferees is 
a deed of: assignment or not? After the 
disposal of this question the appeal was 
to be disposed of accordingly, 


10. I have heard learned counsel] for 
parties at length and perused the record. 


11. To decide aforesaid question it is 
expedient to quote in extenso the deed 
which is the basis of title of Dhani Ram 
Gupta and another, The es deed reads 
as below:— 

Copy of sale deed 


“Original on stamp papers of Ru- 
pees 2,990. I am Shri Ratan Lal son of 
Shri Jai Jai, caste Rajput Kurmi, resi- 
dent of Mohalla Drahampuri at ‘present 
village Hafizabad Mewla, Pargana and 
Tehsil Meerut, Ramlila Ground, 


Whereas property detailed below 
situated at village Hafizabad Mewla, 
Pargana and Tehsil Meerut adjoining 
the Delhi Road was my ownership and 
bhumidhari property, which I had sold 
to Lala Shri Ram Gupta son of Babu 


Shri Ram 


Kedar Nath, caste Vaish Aggarwal, resi- . 


dent of Meerut City for a consideration 
of Rs. 10,000 on conditional sale dated 
31-3-1960, In respect of the said land 
at the time of execution of agreement 
dated 5th April, 1960, i; was agreed 
that Shri Ram would reconvey the pro- 
-= perty, But due to failure on the part of 


v, Dhani Ram 


A.T. R. 


Lala Shri Ram Gupta to execute the 
sale deed as had been agreed upon I 
had to file the suit for enforcement of 
reconveyance, bearing No, 18 of 1961 
Ratan Lal plaintiff versus Shri Ram 
defendant filed in the Court of District 
Judge, Meerut which was decreed in 
favour of executant and the said court 
ordered Lala Shri Ram to execute the 
sale deed within one month of the de- 
cree, But Shri Ram aforesaid did not 
execute the sale deed but filed First Ap- 
peal 125 of 1962 Shri Ram appellant 
versus Ratan Lal in the Hon'ble High 
Court against said decree which is pend- 
ing decision, But prior to filing of suit 
for enforcement of reconveyance sale 
that executant had already entered into 
an agreement for sale with Shri Dhani 
Ram Gupta son of Lala Sohan 
Lal, resident of Thapar Nagar 
Meerut and Shri Kishan son of 
Lala Dasi Ram, resident of Baghpat 
Gate, Meerut. But due to failure on the 


part of Shri Ram to execute the sale 
deed the period was got extended 
through subsequent agreement register- 
ed on 23-1-1961 and some _ additional 


advance was also taken to meet expenses 
to be incurred in execution of the agree- 
ment. But now since the vendees are 
desirous and agreeable to purchase the 
property detailed below along with all 
the rights pertairing therein which is 
free from all defects of liens and en- 
cumbrances, Hence I have sold the pro- 
perty along with all the rights existing 
in my favour and likely to accrue in 
future including those of appeal, in 
sound state of mind and senses and out. 
of my own free will and consent to Shri 
Dhani Ram Gupta son of Lala Sohan 
Lal Vaish Agarwal, resident of Thapar 
Nagar, Meerut to the extent of one-half 
for a consideration of Rs, 22,687.50 and 
the other half to the firm M/s, Dasi Ram 
Shri Kishan, Baghpat Road, Meerut City 
and the entire sale consideration has 
been agreed upon to be paid to me by 
the vendees per details given below. I 
have now placed the purchasers in full 
and complete ownership and possession 
of the property together with all the 
rights, I had therein. Henceforth all 
those rights which the executan; had 
with regard to reconveyance shall now 
vest in the purchasers and continue to 
be so and also with regard to appeal 125 
of 1962 such rights shall also vest in the 


purchasers, And I shall prosecute the 
appeal aforesaid along with the pur- 
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chasers according to the instruction of 
the purchaser. Buy without written per- 
mission and consent of the purchasers 
I shall not have any right to enter into 
separate agreement or compromise or 
withdraw from the appeal, All the ex- 
penses to be incurred in this appeal 
shall bé borne by the purchasers from 
the date of execution of sale, 
above agreement with regard to the 
amount of security which the executant 
is to receive on decision of appeal it has 
been clearly agreed and covenanted that 
in case the appeal succeeds the pur- 
chasers shall have io pay to the execut- 
ant the advance money of Rs. 9,500 
within 15 days and in casé of failure of 


appeal the executant shall not be en-. 


titled to demand the said advance money 
and the purchasers shal. be fully entiti- 


ed to receive and realise the deposited - 


advance money. from the executant 
along with all court expenses and the 
executant shall be entitled to receive 
back the expenses of decree of the court 
of District Judge and that of Hon’ble 
High Court. The purchasers shall have 
no concern whatsoever with the expenses 
of decree. But the purchasers. shall 
have all rights to get the sale deed ex- 
ecuted in their favour in respect of the 
property detailed below on success of the 
appeal and also all the expenses of the 
proceedings initiated by them and 
through the court of District Judge and 


the executan; shal] héve no right to 
raise any objections thereon. Moreover 


they shall be fully entitled to get the 
mutation done in their favour in the re- 
venue court through court amin on suc- 
cess.. Money has been received in 
one hand and the property given by the 
other hand. This sale is perfectly valid 
and enforceable. 


In ‘the 


Shri Ram v. Dhani Ram 


pE 


Now in the present, 


or in future owing to somebody claiming’: 


any right or due to some legal defect in 
the ownership or due to failure of ap- 
peal in the High Cour: the purchasers 
do not get the property, then in all such 
conditions the executant shall be liable 
to refund the advance money which he 
has realised from the purchasers to re- 
fund to them, and also the heirs and 
successors of the executant shall also 
be bound in their personal capacity as 
well as from the property held by them 
and conveyed. They shall have no ob- 
jection whatsoever. Moreover the 


amount of Rs, 15,000/- which was agreed 
for reconveyance with Shri Ram Gupta 
in terms of agreement dated 5-4-1960 in 


Ae, 
on 
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respect of the property detailed below 
the same has been left with the pur- 
chasers by way of security which the 
purchasers aftér payirig the same shall 
be ‘entitled to get the sale deed executed 
in their favour from Shri Ram Gupta 
according to order of court in their 
personal capacity or by depositing. the 
money in the court to get the sale deed 
executed through court. The parties and 
their respective heirs and successors 
shal] be bound by all.these conditions. 
Hence executed this sale deed so that 
it may remain on record and may be 
useful at the time of need, 

Details of property referred to above 
sought to be reconveyed. Khasra No, 335 
(10 biswas) 336 (12 biswas) 337 (3 bighas 
3 biswas) 388 (3 bighas 5 biswas), De- 
tails of particulars of consideration 
money to be received:— l 

1. I have already received Rs. 2,000/- 
in cash in advance through agreement 
dated 28-12-1960. l 


2. I have received Rs, 5000/- as addi- 
tional advance through subsequent 
agreement dated 23-1-1961 duly regis- 
tered. 

3. I have received Rs. 3000/- on ac- 
count of pronote dated 7-4-1961 favour- 
ing purchasers which amount has been 
adjusted to the account of executant. 

4. Rs. 500/- on account of pronote 
dated 12-7-1962 favouring purchasers 
which amount has been adjusted to the 
account of executant, | 

5. Rs. 15,000/- left with the pur- 
chasers with intent to pay to Shri Ram 
Gupta on account of price of land ac- 
cording to the agreement, 

6. Rs. 9,500/~ which shall remain with 
the purchasers in case the appeal suc- 
ceeds and which amount the executant 


shall realise from the purchasers 
through receipt. 

7. Rs, 10,375/~ received before the 
Registrar. Total Rs. 45,375/-. 


Date of execution 25-4-1963. Draft- 
ed by Shri K., K. Nelum and typed by 
Rashid Ahmad. Sd. Illegible, K. C. 
Nelum, Document Adviser, Meerut, En- 
dorsement on margin Sd/- (in Hindi) 
Ratan Lal witness sd, in English Dal 
Bahadur Singh son of Thakur Man 
Singh, Jattiwara, Meerut City, Witness 
Sd...........4dn Urdu, Radhey Shiam, Sd. 
Ratan Lal in (Hindi) Sd, Ratan Lal (In 
Hindi) Sd. Ratan Lal (In Hindi) Sd. 
Ratan Lal (in Hindi) Sd/- Ratan Lal (In 
Hindi) Sd/- Ratan Lal (In Hindi) Sd/- 
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Ratan Lal (in Hindi) Sd/- Ratan Lal (In 
Hindi). 

Endorsement on back Shri Dhani Ram 
Gupta son of Sohan Lal, Stamp of Ru- 
pees 500/- bearing No. 26 sold Sd. Il- 
legible Treasurer 8-4-1963 No, 27 Stamp 
of Rs. 500/- sold to Shri Dhani Ram 
Gupta son of Sohan Lal Sd/- Illegible 
Treasurer 8-4-1963, No, 28 Stamp of 


Rs. 500/- sold to Shri Dhani Ram Gupta - 


son of Sohan Lal, resident of Meerut 
Sd/- QWlegible Treasurer. Meerut, 8-4-63, 
No. 29 Stamp of Rs, 500/- sold to Shri 
Dhani Ram Gupta son of Sohan Lal, 
Meerut, Sd/- Illegible Treasurer, 8-4-63, 
No. 30/3 Stamp of Rs, 200/- sold to Shri 
Dhani Ram Gupta, son of Sohan Lal, 


resident of Meerut, Sd/- Illegible Trea- - 


surer, 8-4-1963, No, 31 Stamp of Ru- 
pees 200/- sold to Shri Dhani Ram 
Gupta son of Sohan Lal, Meerut, Sd/- 
Nilegible Treasurer, 8-4-1963. No, 32 
Stamp of Rs. 75/- sold to Shri Dhani 
Ram Gupta son of Sohan Lal, Meerut, 
Sd/- Illegible Treasurer, 8-4-1963, No. 33 
Stamp of Rs. 15/- sold to Shri Dhani 
Ram Gupta son of Sohan Lal, Meerut, 
Sd/- Tlegible Treasurer, 8-4-1963. Seal”, 


12, Learned counsel for the appellant 

strenuously argued before me that the 
aforesaid document did not amoun; to 
an assignment of the decree. On the 
date of execution of this documeny; first 
appeal 125 of 1962 had not been dispos- 
ed of by the High Court and so it was 
not open to Ratan Lal to transfer his 
rights to the alleged assignees in a 
decree which was not in existence on 
the date of transfer, 
' 13. It was further pointed out that 
the rights to recover costs of appeal 
were not transferred to the assignee 
under this agreement and so it was not 
total transfer of his decretal rights; it 
was further pointed out that there was 
a tube-well and two rooms and another 
well and oil engine and pumping set in 
plot 337 which was not specified in the 
deed of transfer and so this deed could 
not have transferred the said items and 
under such circumstances the remedy 
of the transferees was by way of a 
separate suit and not to apply under 
O. 21, R. 16, Civil P. C., to execute the 
decree as assignees. 


. 14, Only such assignee was compet- 

ent to execute the decree who could 
have stepped in the shoes of the decree- 
holder in a manner to virtually efface 
him; partial transfer of the decretal 
' rights could not amount to an assign- 


‘Shri Ram v, Dhani Ram 


A. Y, R. i 


ment as contemplated by O, 21, R, 16, 
Civil P, C. 

15. In this connection reliance was 
placed upon Jugal Kishore Saraf v, Raw 
Cotton Co, Ltd, (AIR 1955 SC 376) 
where it was observed (at p, 382):— ` 


“To attract the application. of the 
principle of equitable assignment of 
decree there must be an agreement to 
transfer the decree to be passed in 
future. As soon as the decree is passed 
equity fastens upon it and, by treating 
as done what ought to be done, that is. 
by assuming that the transferor has 
executed a deed transferring the decree 
to the transferee as in all conscience he 
should do, equity regards the transferee 
as the beneficial owner of the after- 
acquired decree, The equitable principle 
only implements or effectuates the 
agreement of the parties, This equity 
does not, however, take upon itself the 
task of making any new agreement for 
the parties either by filling up the 
lacuna or gap in their agreement or 
otherwise, If, therefore, there is no 
agreement between the parties to trans- 


fer the future decree the equitable. 
principle cannot come into play at 
allogas 7, 

Learned Advocate also tried to dis- 
tinguish equitable assignment and 
legal assignment oof the decree. 
His contention was that such an 


agreement as entered into by parties 
was not operable on a portion of the 
decree, reference to which has been 
omitted in the said deed of transfer, 


16. It appears that in above case two 
persons namely Mahomedali Habib and 
Sakerkhanoo Mahomedali Habib who 
were businessmen as pacca ‘adatias’ In 
bullion and cotton at Bombay filed a 
suit in 1948 in Bombay City Civil Court 
against the appellant Jugal Kishore 
Saraf, ete for recovery of Rupees 
7,113.7 Annas along with interes; at 
6 per cent per annum on the basis of 
certain transactions in gold and silver, 


17, Pending tha¢ suit on 7-2-1949 an 
agreement took place whereby the two 
partners aforesaid agreed to transfer to 
respondent M/s. Raw Cotton Company 
Limited all the book and other debts 
due to them in connection with their 
business in Bombay and full benefits of 
all the securities for the debts and all 
other property to which they were en- 
titled in connection with the said busi- 
ness, 
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18. The respondent-company took no 
- steps under O, 22, R. 1C, Civil P. C, i to 
get themselves substituted as plaintiffs 
in place of Mahomedali Habib and sons 
but allowed the suit to be continued in 
the name of the original plaintiff viz. 
Mahomedali Habib and Sakerkhanoo, 
Both of them migrated to Pakistan and 
their properties vested in the custodian, 
A decree for Rs. 8,428.7 Annas along 
with the interes: was fixed in their 


favour, The custodian informed the 
respondent-Company viz, M/s, Raw Cot- 
ton Co. Ltd. about the result of the 


suit on 2-8-1950 on which date addi- 
tional custodian confirmed the transe 
action of transfer in their favour, When 
respondent-Company on 25-4-1951 pre- 
sented before the Bombay City Civil 
Court a tabular statement for execution 
of the decree under O. 21, R. 11, Civil 
P. C., with a prayer that they may be 
declared as assignees of the decree the 
objection was preferred by Jugal Ki- 
shore etc. after service of notice under 
O. 21, X. 16, Civil P. C. Thus on these 
facts aforesaid principle of law was laid 
down. 


Thus the contention of learned coun- 
sel for appellant in this appeal was that 
as on the date of transfer the decree of 
High Court was not in existence, so it 
was not open to Ratan Lal to have 
transferred his interest in a decree 
which did not exist, Dhani Ram Gupta 
and others did not get themselves sub- 
stituted as assignees in place of Ratan 
Lal pending that appeal under O, 22, 
R. 10, Civil P. C. 


18, He also relied upon Hamid Ali 
Khan v. Smt. Shanti Devi (1950 AN WR 
272)- where it was laid that the right to 
execute the decree under O. 21, R, 16, 
Civil P, C,, was not available to an as 
signee. 


20. Reliance was next placed upon 
Vithal Laxman Naik -Malgavkar v, 


Mahadev Raghunath Kondkar reported 
in AIR 1924 Bom 426 where it was 


pointed out that a mera purchaser of 
property covered by the decree was 
not a representative of decree-holder 
unless the decree had been assigned to 
him, It appears from a perusal of facts 
of that case that one Lingo got a decree 
in Regular Suit 182 of 1916 whereby it 
was ordered that defendant 1 and the 
plaintiff should take possession of 


various properties from the other defen- 


dants, 2 y aa 
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21, After the decree had been pass- 
ed Lingo sold his interest in some of 
the properties of which possession was 
directed to be given to him to the ap- 
pellants. Lingo thereafter made an ap- 
plication for execution of his decree, 
His purchasers were not parties to that 
application, An order was made in exe- 
cution under O, 21, R, 35 (1), Civil P. C. 
In appeal preferred against that order 
it was held that as the transferee was 
not purchaser of decree so he could 
not be deemed as an assignee to exe- 
cute the decree under O, 21, R. 16, Civil 
P. C. 

22, Learned Advocate for appellant 
also relied upon Hansraj Pal v, Mukh- 
raji Kunwar reported in (1907) ILR 30 
All 28 where it was observed:— 

“If a decree-holder holding a decree 
for possession of immovable property 
sells a portion of such property, the 
sale does not, without express provision 
give the purchaser any 
fo execute the decree himself : 
((1884) ILR 7 Ail 


right 
Ram Saha: v. Gaya 
107) referred to”, | 

23. In that case Hansraj Pal obtained 
a decree for possession of several plots. 
He sold a portion of the property but 
did not execute any assignment of the 
decree, Vendee applied for execution 
under S, 232, Civil P. C. The applica- 
tion failed, Thus it is obvious that in 
that case there was no reference to the 
decree and the decree-holder did not 
transfer the entire decree to the trans- 
feree but simply sold a portion of im- 


“movable property to transferee, 


24. On behalf of appellant reliance 
was also placed upon Shib Charan Das 
v, Ram Chander, reported in AIR 1922 
All 98 which posited: 

“Order 21. Rule 16 lays down defi- 
nitely that when a person other than 
the decree-holder wishes to execute a 
decree, that person must prove an as- 
signment in writing or by operation of 
the law, and must adopt the procedure 
laid down in O, 21. R, 6, Section 146 does 
not apply as O. 21, R, 16 is the saving 
provision.” 

- 25. In that case Mst, Kripa Devi, a 
decree-holder transferred the property 
to one Shib Charan Das while the ap- 
peals were pending in the High Court 
against the decrees of the courts below. 
The subject matter of litigation was cer- 
tain houses situated in Meerut City, The 
decree for possession awarded to her 
was an additional decree, It was on her 
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paying the compensation to the judg- Moreover the amount of Rs, 15,000 
ment-debtor in respect of the material which was agreed for reconveyanca 


of the houses that she could enter pos- 
session of the sites. Under these cir- 
cumstances it was held that the assignees 
were not assignees of the 
right to execute the decree was not con- 
ferred on the purchaser, 

26. None of the aforesaid authorities 
is in point. As regards the deed of trans- 
fer, having regard to the tenor and the 
terms of the document and the circum- 
stances of the case it is crystal clear that 
the executant intended to transfer his 
inlerest in the property which he had 
obtained and which he was to obtain in 
first appeal 125 of 1962. The decree of 
the the trial court was already in exist- 
ence, The main satisfaction of the de- 
cree could have been through execution 
of the sale deed about the disputed 
bhumidhari. The executant also narrat- 
ed the facts about durable litigation in 
which parties are embroiled culminating 
in first appeal 125 of 1962, I; was fur- 
ther stipulated 

vault I have sold the property along 
with all the rights existing in my favour 
and likely to accrue in future including 


those of appeal...... < 
27. He further proceeded to stipulate 
ener I have now placed the purchas- 


ers in full and complete ownership and 
possession of the property together with 
all the rights I had therein, Henceforth 
all those rights which the executant had 
With regard to reconvéyance shall now 
vest in the purchasers and continue to 
be so and also with regard to appeal 125 
of 1962 such rights shall also vest in the 
purchasers, And I shall prosecute the 
appeal aforesaid along with the pur- 
chasers according to the instructions of 
the purchaser, But without written per- 
missions and consent of the purchasers 


I shall not have any right to enter inta- 


Separate agreement or compromise or 
withdraw from the appeal...... But the 
purchasers shall have all rights to get 
the sale deed executed in their favour 
in respect of the property detailed be~ 
low on success of the appeal and also 
all the expenses of the proceedings in- 
itiated by them and through the court 
of District Judge and the executant 
shall have no right to raise any objec- 
tions thereon, Moreover they shall be 
fully entitled to get the mutation done 
in their favour in the revenue court 
through cour; Amin on success...... This 
sale is perfectly valid and enforceable, 


decree as. 


with Shri Ram Guota in terms of agree- 
ment dated 5-4-1960 in respect of the 
property detailed below the same ~ has 
been left with ¢he purchasers by way of 
security which tha purchasers aftey pay- 
ing the same shal] be entitled to get the 
sale deed executed in their favour from 
Shri Ram Gupta according to order of 
court in their personal capacity .or by 
depositing the money in the court to 
Bet the sale deed executed through 
court, The parties and their respective 
heirs and successcrs shall be bound by 
all these conditions..,....” 


28. As I peruse the aforesaid mate- 
rial paras of the said document i is 
obvious that the bhumidhari plots along 
with the directions specified in the de- 
cree of suit 18 of 1961 were conveyed to 
the transferees, This decree was already 
in existence on the date of transfer and 
was operative not only on bhumidhari 
plots but the well and constructions, etc. 
existing on plot 327 as all the rights of 
decree-holder were transferred to the 
transferees. Even the right of execution 
of the decree was iransferred in favour 
of Dhani Ram Gupta and another, If 
one were to exclude the property cov- 
ered by this deed from subject matter 
of decree then the decree-holder will be 
left with nothing 2xcept with the ex- 
penses of the decree. Obviously such 
expenses of a decree do not constitute 
main subject matter of litigation, Such 
expenses or costs are simply statutory 
allowance to a party to an action for his 
expenses incurred in the action. These 
are in the nature of ‘incidental damages’ 
awarded to a successful party to inde- 
mnify him against the expenses of as- 
serting his rights in court when the ne- 
cessity for so doing was caused by the 
others in breach of legal duty, Such 
costs are the sums prescribed by law as 
charges for the services enumerated in 
the fee bill ete, They have reference 
only to the parties and the amounts paid 
by them and only those expenditures 
which are by statute taxable and to be 


‘included in the judgment fall within the 


term “costs”. vide American jurispru- 
dence 2nd Edition Volume XX page 5. A 
similar definition of the word ‘cost’ has 
been laid in Corpus Juris Secundum at 
page 419. Such award of costs is dis- 
cretionary, So the mere fact that the 
decree-holder reserved his right to a 


fraction of such costs which . were un- 
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ascertained on 25-7-1963 did. not. tanta- 
mount to partial transfer of decree `O 
transferees, On he other hand the lt- 
tention of the parties was to transfer tke 
decree in its entirety to the transferee. 
It is further significant to note that Shel 
Ram was not a party to this agreement 
and Ratan Lal has not come forward ~0 
assail this transfer deed executed Ly 


him. He is held fast by it. He alzo 
transferred his rights in the decree 


which was to be passed in first appeal 
195 of 1962 aforesaid; such principle 3f 
equitable assignment of decree has been 
judicially recognized in AIR 1955 &C 
376 (supra). 


29. Order 21, Rule 16, Civil P. C, as 
amended uptodate reads es below :— 

‘16. Application for execution by 
transferee of decree—Where a decree or 
if a decree has been pessed jointly in 
favour of two or more persons, the ia- 
terest of any decree-holder in the œŒ- 
cree is transferred by assignment IÐ 
writing or by operation of law, the trars- 
feree may apply for execution of tne 
decree to the court which passed it; amd 
the decree may be executed in the same 
manner ñd subject to tha same con- 
ditions as if the application were made 
by such decree-holder; 


Provided that, where the decree, or 
such interest as aforesaid, has been trar-s- 
ferred by assignment, notice of such 
application shall be given to the trars- 
feror and the judgment-debtor, and tne 
decree shall not be executed until the 
court has heard their objections (if ary) 
to its execution; 

Provided also that, where a decree sor 
the payment af money against two or 
more persons has been -cransferred to 
one of them, it shall not be executed 
against the others, 

(Explanation Nothing in this rale 
shall affect the provisions of Section 
146, and a transferee of rights in the 
property, which is the sudject matter of 
the suit, may apply for execution of the 
decree without a separate assignment of 
the decree as required by this rule.” 

It is obvious that after the amerd- 
ment of the said Rule through explama- 
tion appended to it by Section 72 of “he 
amendment, of Civil P, C, 1976 the eb- 
ject of legislature was te avoid muñi- 
plicity of proceedings and to confer -he 
right of execution of decree on a trans- 
feree of property which was the sreb- 
ject matter of the suit, This such trans- 


Sheo Singh v. Ranjit Singh 


impugned order dated 8-10-1974 


All, 105 


ferees of rights in decretal property 
shall not be under necessity to procure 
a separate assignment of the decree and 
shall be well within their rights to ex- 
ecute the decree straightway under 
O, 21, R., 16, Civil P. C. In this view of 
the matter also. I find that the aforesaid 
document amounts to transfer of decree 
under the deed of assignment to trans- 
ferees, 

30. In the result second appeal 2162 
of 1974 is dismissed with costs, Dhani 
Ram Gupta and Firm Dasi Ram Shri 
Krishna are recognised as decree-hold- 
ers, Execution case 72 of 1963 shall be 
restored and registered to its original 
number, Executing court shall forth- 
with execute the decree according to 
its directions and conditions. Thus the 
re- 
corded by Sri, D. K. Agarwal in Civil 
Appeal 341 of 1971 is affirmed, 

Appeal dismissed. 
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DEOKI NANDAN, J. 
Sheo Singh, Appellant v. Ranjit Singh 
and others, Respondents, 


Second Appeal No, 1218 of 1971, D/- 
8-4-1982.* 


Torts — Malicious prosecution — 
Suit for damages — Plaintif must prove 
malice as well as absence of probable 
and reasonable cause for launching pro- 
secution against him, 

In order to succeed in a suit for dama- 
ges for malicious prosecution, existence 
of malice and absence of reasonable and 
probable cause have to be established as 
separate facts, It cannot be inferred from 
the mere absence of reasonable and pro- 
bable cause for a prosecution that it is 
malicious. Similarly, from the mere 
fact that a prosecution is actuated by 
malice, it cannot be inferred that there 
was no reasonable and probable cause, 
although the two, do dovetail into each 
other. (Para 12) 

Where the defendant, who was hurt 
by the plaintiffs while being thrown out 
of the land belonging to them when he 
started to plough it, prosecuted the plain- 
tiffs not only under S. 323 I.P.C for 
causing hurt but more serious offences 


*Against judgment and decree cf Rai 
Kumar Sinha, Addl. Dist, Judge, 
Meerut, D/- 23-3-1971. 


EZ/FZ/C200/82/VNP/SNV. 
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under Ss. 147/149 and 442 LP.C. by 
adding fifth plaintiff who was not pre- 
sent on the scene, as accused, the de- 
fendant could not be said to have acted 
honestly as he knew or must have known 
that the plaintiffs could not have com- 
mitted either of the latter offences and, 
in this view, he could also be said to 
have not reasonably believed that he 
had probable and sufficient cause for 
prosecuting the plaintiffs for offence 
under S, 323. As such, the defendant 
could be said to have launched the pro- 
secution maliciously and without prob- 
able and sufficient cause when the 
plaintiffs prosecuted the defendant, suc- 
cessfully, in respect of the very same in- 


cident, (Para 16) 
Cases Referred : Chronologica] Paras 
AIR 1969 Pat 102 6 
AIR 1959 Raj 37 v4 
AIR 1946 AN 204 12 
AIR 1944 PC 1:45 Cri LJ 303 12 
AIR 1926 PC 46 9 


R. R. Agrawal and Bharatji Agrawal, 
for Appellant: V, Sahai and B, Dayal, 
for Respondents, 


JUDGMENT:— This is a defendant’s 
Second Appeal from the appellate decree 
of the court of the Additional District 
Judge decreeing a suit for damages for 
malicious prosecution in the sum of Ru- 
pees 1.369 in favour of the plaintiff- 
respondents Nos. 2 to 5 who were plain- 
tiffs Nos. 1 to 4 and in the sum of Ru- 
pees 369/- in favour of the respondent 
No. 1 who was plaintiff No, 5 in the 
suit. The trial court had decreed the 
suit for recovery of Rs. 630/- in favour 
of the fifth plaintiff alone and had dis- 
missed the claim of the plaintiffs Nos. 1 
to 4. Thus. the lower appellate court re- 
duced the amount of the decree in favour 
of the fiftn plaintiff from Rs. 630/- to 
Rs, 365/- but gave the plaintiffs Nos. 1 
to 4 a decree for Rs, 1,369/- in place of 
the dismissal of their claim by the trial 
court. 

2. According to the plaintiffs case, 
the first four plaintiffs are agriculturists, 
while the fifth plaintiff is a Government 
servant and al] of them are respectable 
citizens and own property. On 13th 
April, 1960. the defendant lodged a false 
report against the plaintiffs and then 
filed a criminal complaint against them 


under S, 323/147/149/447 LP.C. The 
complaint was false and malicious and 
without any reasonable oor probable 


cause, The plaintiffs were committed to 
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sessions for triai under S. 147/323/149, 
I. P.C. but were acquitted, they had to 
spend a large sum of money on their de- 
fence and also suffered in mind, body 
and reputation. The total amount of 
damages claimed was Rs. 4,000/-. 


3. The defendants admitted having 
lodged the first information repory and 
having filed the criminal complaint, and 
that the plaintiffs were acquitted by the 
sessions court of the charges against 
them, According to the defendant, four 
plots of land Nos, 604, 708, 761 and 877 
in the village belonged to Smt. Charto 
who had mortgaged them with posses- 
sion with his father Kadam Singh in 
the year 1944. Kadam Singh’s name was 
recorded in the revenue records and he 
continued in possession of the said plots 
and on the abolition of the zamindari he 
became a sirdar of the land. Smt. Charto 
received compensation for the land.. In 
consolidation proceedings too, the pos- 
session of Kadam Singh was upheld and 
of the four plots, three (Nos, 308, 761 
and 877) were allotted in the Chak of > 
Kadam Singh who entered into posses- 
sion of the,same on 10th March, 1958 in 
consolidation proceedings, pit No. 760 
belonging to Daryao was adjacent to 
Kadam Singh’s plot No 761 and that 
too was allotted to Kadam Singh and he 
entered into possession thereof also 
simultaneously on 10th March, 1958, The 
new plot number allotted to the com- 
bined plots Nos, 760 and 761 was 666. 
Smt. Charto filed an objection after the © 
stage of Form No. 24 in consolidation 
proceedings, against the defendant and 
his father Kadam Singh. On the 10th 
Jan., 1961, Smt, Charto was given pos- 
session on another plot of the same 
valuation. but there was no proceedings 
regarding possession of plot No. 761. On 
the 23rd April, 1960, when the defen- 
dant was getting the land of plots Nos, 
760 and 761 ploughed by his servants 
Yad Ram and Teja, the plaintiffs came 
armed with lathis and injured the de- 
fendant, whereupon the first informa- 
tion report was lodged. The defendant 
was medically examined, and on his 
complaint, the plaintiffs were committed 
to sessions on a prima facie case being 
established against them, It was denied 
that the report cr the complaint were 
false. He filed the complaint because he 
had received injuries. He denied that 
the complaint was filed on account of 
malice or without any reasonable or 
probable cause. It was added that the 
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plaintiffs Nos, 1 to 4 had fled a suit Dr 
damages in respect of the same incident, 
for injuries caused to them, which was 
decreed by the trial court; but in appeal 
by the defendant, the amcunt of dama- 
ges awarded to the plaintiffs was reduce- 
ed on which he had filed a Second As- 
peal in the High Court which was pemi- 
ing at that time, The defendant pleaded 
that the trial of the suit was liable to 
be stayed under S. 10 of the Civil P.C. 
as the same issues were involved. Lart- 
ly. the defendant pleaded that the plain- 
tiffs had suffered no loss of reputation 
nor had they spent all that money on ce- 
fence, and that they were not entitled to 
the damages claimed. Limitation was 
also Set up as a bar to the suit, 


4, The following were the issues n 
which the parties went to trial. 


‘1, Whether the plaintiffs were pro- 
secuted maliciously and without ary 
reasonable and probable cause?” 

9. Whether plaintiffs are entitled to 
get Rs. 4000/- as damages, 

3. Whether suit is liable to be stayed 
as alleged in paras 22 and 23 of the wnt- 
ten statement?” 

4. Whether the 
limitation?” 

5. To what relief, 
plaintiffs entitled?” 

5. In the course of its discussion on 
the first issue, the trial cour; found that 
the final judgment in the earlier swit, 
which was filed by the plaintiffs against 
the defendant for damages for assault 
and battery, operated as res judicata <nd 
it must, therefore, be helg that the lend 
in dispute was in possession of the frst 
plaintiff whom Smt. Charto had married 
after the death of her previous husband, 
and that the defendant was the aggressor 
in the marpit. The trial court then pro- 
ceeded to inquire and find, on the basis 
that the land was in the actual phys cal 


sui; is barred 3y 


if any, are the 


possession of the plaintiffs and 
the defendant was the agg Fes- 
sor, ‘ whether the prosecution of 
the plaintiffs by the defendant vas 


malicious and without amy reasonable or 
probable cause. The basic facts found 
by the trial court were that, on the cate 
of the incident. the deferdant had ener- 
ed upon the land and started plougking 
it, whereupon the plaintiffs questimed 
his right to do so and there was a mar- 
pit. According to the trial court, the 
plaintiff's being in possession, they had 
the right to use reasonable force to 
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throw out the defendant from the land. ' 
But that was not enough to maka the 
defendant liable in damages for mali- 
cious prosecution, The evidence produc- 
ed by the defendant showed that he had 
also received injuries. According to the 
trial court, it was a case of mutual as- 
sault in which it could not be said as 
to who gave the first blow, and that was 
the finding recorded by the High Court 
also on the defendants appeal against 
his conviction. I may here add that 
the defendant was also prosecuted in 
respect of the same incident, and while 
the plaintiffs were acquitted, the defen- 


dant was convicted. According to the 
trial court, the defendant could have 
reasonable thought, when he entered 


upon the land. that the plaintiffs Nos. I 
to 4 had no right to turn him out by 
force or even if they did so they cer- 
tainly had no right to cause him injuries 
and the defendant could have reasona- 
biy and probably thought that the force © 
used by the plaintiffs Nos, 1 to 4 to throw 
him out was excessive, or more than 
what was actually necessary. According 
to the trial court, it could not, there- 
fore, be said that the defendant had no © 
reasonable or probable cause for prose- 
cuting the plaintiffs Nos, 1 to 4, and it 
could also not be said that the defen- 
dant was actuated by malice in so far 
as the plaintiffs Nos 1 to 4 were con- 
cerned. But the trial court also found 
that the plaintiff No, 5 was not present 
at the incident and did not participate 
in the marpit and that his prosecution 


was actuated by malice and was with- 
out reasonable and probable cause, as 
the defendant knew that the plaintiff 


No. 5 had not taken part in the marpit, 
On issue No, 2, the trial court found 
that the plaintiff No. 5 alone was en- 
titled to recover damages and assessed 
the same at Rs, 630/-. The finding on 
issue No, 3 shows that the trial of the 
suit was stayed pending final decision 
of the earlier suit for damages for as- 
sault and battery, Issue No. 4 was not 
pressed before the trial court, and find- 
ing on issue No, 5 that the plaintiff 
No, 5 alone was entitled to recover Ru- 
pees 630/- as damages against the de- 
fendant, it decreed the suit accordingly 
with proportionate costs, 


6. Two appeals were filed from the 
said decree. the first by the plaintifis 
and the second by the defendant, The 
lower appellate court allowed both the 
appeals in part, by decreeing the suit 
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of the plaintiffs Nos, 1 to 4 also for 
Rs, 1,369/- and by reducing the amount 
decreed in favour of plaintiff No. 5 
from Rs. 630/- to Rs. 365/-. In its judg- 
ment, the lower appellate court also 
proceeded on the basis that the plain- 
tiffs were in actual physical . possession 
of the land, and that the defendant was 
the aggressor, According to the lower 
appellate court, the plaintiffs were “en- 
tilled to oust the aggression committed” 
by the defendant over the land and the 


statement of Girwar, plaintiff No, 2, 
that the criminal case started against 
the plaintiff by the defendant, “was 


false and it was started without 
reasonable and probable cause” was 
quite sufficient to discharge the initial 
burden which lay on the plaintiffs 
specially when this statement finds 
support from the documentary evidence 
on the record that the criminal proceed- 
ings terminated in favour of the plain- 
tiffs and the defendant was convicted 
and sentenced for causing injuries on 
the person of the plaintiff.” According 
to the lower appellate court, in view of 
the finding that the appellant was not 
in possession over the plot, it must be 
held that he knew that he had committ- 
ed aggression by ploughing the field of the 
plaintiffs, and he did not vacate the ag- 
gression, even when asked to do so, in- 
stead he indulged in causing injuries to 
the person of the plaintiff The lower 
appellate court held that it must be 
taken that it was in the defendant's 
personal knowledge that he was the ag- 
gressor and the plaintiffs were in law 
justified in causing injuries to his per- 
son in order to throw him out of the 
land or in the course of compelling him 
to vacate the aggression. It further held 
that it was within the defendant's 
knowledge that the plaintiffs committed 
no offence by causing injuries to his 
person and if the defendant filed a com- 
plaint even after such knowledge he 
could not be said to have honestly 
believed that the plaintiffs committed 
any offence. In the result, the lower 
appellate court found that the defendant 
had prosecuted the plaintiffs without 
any reasonable and probable cause and 
that “when this was within his personal 
knowledge it must be taken that in 
starting the original proceedings he was 
actuated with malice and by no other 
consideration, Having found that way, 
the lower appellate court proceeded to 


notice certain cases, The first case 


any 
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noticed was that of Satdeo Prasad V. 
Ram Narayan, AIR 1969 Pat 102 and 
it buttressed its finding by observing 
that it had found that the case put for- 


ward by the defendant against the 
plaintiffs was false, and false to his 
knowledge, and he must have known 


that the plaintiffs were in possession 
and were entitled to resist aggression 
and, in doing so, to cause injuries to 
his person, and that the causing of in- 
juries did not amount to any offence. 
According to the lower appellate court 
in view of the fact that the- defendant 
“manufactured a false story that the 
plaintiffs were the aggressors and he 
was “in possession”, it must be held that 
the prosecution was without any reason- 
able and probable cause.” The lower 
appellate court then looked at the 
meaning of malice, It again buttressed 
its finding by saying that “the prosecu- 
tion was not started by the defendant 
with an intention to vindicate the law 
but for some other reason.” The appel- 
late court did not however, specify what 
the other reason was but did state that 
the relations between the parties were 
strained from before, 


7, The lower appellate court then 
noticed the case of Kedar Nath v. 
Brahma Nand, AIR 1959 Raj 37, and 
again buttressed its findings by saying 
that the story which the defendant had 


put forth was false to his personal 
knowledge and, therefore, it must be 
held tha; there was no reasonable or 


probable cause for the prosecution and 


that the defendant was actuated by 
malice, 
8. In the ccntext of the reliance 


placed by the trial court on the obser- 
vations of the High Court in the crimi- 
nal case, the lower appellate court re- 
marked that the trial court overlooked 
the finding of the High Court to the ef- 
fect that the appellant was the aggres- 
sor and the plaintiffs were justified in 
ousting him and that the principle relied 
upon by the Munsif does not apply to 
the facts of the present case and the 
mere fact that the defendant received 
injuries on his person “was not reason- 
able and probable cause for starting 
prosecution against the plaintiffs special- 
ly when he knew that his injuries were 
caused when he was committing the ag- 
gression on the field of the plaintiffs.” 

9 The next case referred to by the 
lower appellate court is that of Bahadur 
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Singh v. Badri Pershad, 1936 PC 46;* 
and observing that the main question to 
be determined was whether. the plain- 
tiffs had proved that the defendant had 
invented the whole story and instigaced 
the prosecution, it found that the def2n~ 
dant had invented a false story for pro- 
secuting the plaintiffs that he was in 
possession and that the plaintiffs had 
committed aggression, and held that the 
defendant was actuated >y malice. 

10, Confirming the finding of the tial 
court that the prosecution. of the fifth 
plaintiff was without reasonable 3nd 
probable cause and was actuated by 
malice, the lower appellate court pro- 
ceeded to examine the quantum of dam- 
ages claimed, and arrived at the fincing 
that the plaintiffs Nos. 1 to 4 were en- 
titled to recover Rs, 1,369/- and the 
plaintiff No, 5 was entitled to reccver 
Rs. 365/- and decreed the suit ac- 
cordingly. I need not go into the de‘ails 
of the finding on the amount of dam- 
ages as the same was Not canvassed be- 
fore me. 

11, Learned counsel for the defendant- 
appellant urged that the question was 
not whether the defendant had commit- 
ted aggression or that the plairtiffs 
could, in exercise of thair right of pri- 
vate defence of their person and pro- 
perty, throw the defendant out from 
the land by force, and if in the prccess 
of doing so the defendant sustained 
some injuries, he could have no cause 
of complaint about the same, The 
plaintiffs have already cbtained a decree 
for damages against the defendant and 
have also succeeded in having him ron- 
victed and punished for the wrorgful 
criminal acts committed by him in the 
process of trying to forcibly dispossess 
them of their land. It is undisputed that 
the defendant did receive injuries ir the 
marpit, That the plaintiffs did not zom- 
mit any offence by causing those in- 
juries to the defendant is also no Icmger 
open to question in view of their ac- 
quittal in the’ complaint filed by the 
defendant. The question is, granting all 
this. can it be said, on the evidence led 
in the present case whether the defen- 
dant was actuated by malice when he 
lodged his complaint against the . plain- 
tiffs and whether he had any reasomable 
or probable cause for lodging tha; zom- 
plaint against the plaintiffs, 





*The correct citation seems to be Bal- 
bhaddar Singh v. Badri Sah, AIR 1926 
PC 46—Ed, 
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12, Now, it is well. settled that malice 
is not an equivalent of enmity, It means 
the presence of some. improper and 
wrongful motive that is to say some 
motive other than a desire to bring to 
justice a person whom: the prosecutor 
believes to.be guilty, According to the 
‘Privy Council in Braja Sunder Deb v. 
Bamdeb Das, AIR 1944 PC 1 at p. 4: 

“In order to succeed in an action for 
malicious prosecution the plaintiff must 
in the first instance prove two things (i) 
that defendant was malicious and (ii) 
that he acted without reasonable and 
probable cause, Malice has been said to 
mean any wrong or indirect motive but 
a prosecution is not malicious merely 
because it is inspired by anger, How- 
ever wrongheaded a prosecutor may be, 
if he honestly thinks that the accused 
has been guilty of a criminal offence he 
cannot be the initiator of malicious pro- 
secution. But malice alone is not enough; 
there must also be shown to be absence 
of reasonable and probable cause, If in 
the present case, the respondents honest- 
ly believed a criminal offence to have 
been* committed and had reasonable 
cause for so doing, they are not liable 
in this action, and even though they 
were malicious they still would not be 
liable if they had reasonable and prob- 
able cause for believing in the appel- 
lants’ guilt,” l 
Existence of malice and absence of rea- 
sonable and probable cause have to be 
established as separate facts. It cannot 
be inferred from the mere absence of 
reasonable and probable cause for a 
prosecution that it is malicious, Similar-| ' 
ly, from the mere fact that a prosecu- 
tion is actuated by malice, i+ cannot be 
inferred that there was no reasonable 
and probable cause, although the two, 
do dovetail into each other. In Sumat 
Prasad v. Ram Sarup, AIR 1946 All 204 
a Division Bench of this Court observed 
at p. 209 column 1: 

“The ingredients of the tort of mali- 
cious prosecution are very well known 
and have been set out on many occa- 
sions, There has to be, in the first place, 
a prosecution. In the second place, there 
must be an unsuccessful prosecution. 
Thirdly, there must be an absence of 
“reasonable and probable cause” for the 
prosecution. And, fourthly, there must, 
in addition to the absence of reasonable 
and probable cause, be malice as well.” 

13. I have quoted the findings re- 
corded by the lower appellate court in 


Ranjit Singh 


116 AHL, 


'some detail in the earlier parts of this 
judgment. According to' the lower appel- 
late court, the statement of Girwar 
plaintiff No 2, that the criminal case 
started against the plaintiff by the de- 
fendant, “was false and it was started 
without any reasonable and probable 
cause”, was quite sufficient to discharge 
the initial burden which lay on the 
plaintiffs........cccceccess specially when this 
statement finds support from the docu- 
mentary evidence on the record that the 
criminal proceedings terminated in 
favour of the plaintiffs and the defen- 
dant was convicted and sentenced for 
causing injuries on the person of the 
plaintiff. To this the lower appellate 
court added that in view of the finding 
tha; the appellant was not in possession 
of the plot, it must be held that he knew 
that he was the aggressor and the plain- 
tiffs were in law justified in causing 
injuries to his person and that, there- 
fore, he had no reasonable and probable 
cause for the complaint which he filed 
against the plaintiffs, l 


14. So far as the prosecution of the 
plaintiffs by the defendant for the in- 
juries caused to him was concerned, the 
burden lay on him entirely to prove 
the plaintiffs’ puilt to the hilt, The bene- 
fit of doubt, if any, was given to the ac- 


cused. On the other hand, in the suit 
for damages giving rise to this Second 


Appeal the primary burden of proving 
‘that the defendant had no reasonable or 
probable cause for initiating the prose- 
cution, and that the defendant was 
actuated by malice in doing so, lay on 
the plaintiffs, So far as the plaintiff 
No. 5 was concerned, he discharged the 
burden by proving that he was not pre- 
sent when the incident of marpit took 
place and accordingly, it was clear that 
he could not have caused any hurt or 
injury to the defendant in the course of 
the marpit and his prosecution was ob- 
viously without any reasonable or prob- 
able cause for the defendant could not 
have believed when the fifth plaintiff 
Was not even presen; during the course 
of marpit at the place of the occurrence 
or that he could have had no reasonable 
or probable cause for believing tha; the 
fifth plaintiff had caused him hurt and 
injury. The case of the other plaintiff, 
that is plaintiffs Nos, 1 to 4 jis not so 
clear, inasmuch as they were present 
during the course of the marpit at the 
place of the occurrence and the defen- 
dant was hurt, He may not be quite sure 
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as to’ who caused him hurt and might 
have reasonably believed that all the 
four of them were responsible for hev- 
ing caused him hurt. But, according to 
the lower Appellate Court, the mere fact 
that Girwar, plaintiff. No, 1 stated on 
oath that the criminal case started 
against him was false and without any 
reasonable or probable cause was quite 
sufficient to discharge the burden, which 
lay initially on the plaintiffs, of proving 
that the defendant had no  reasonatle 
and probable cause forpr initiating the 
prosecution. That is, in my view, not a 
correct view of the law, The fac; that 
bodily hurt was caused to the defendant 
could have given him a reasonable and 
probable cause for initiating a proseci- 
tion for causing hurt. But the facts of 
the case show that the criminal com- 
plaint lodged by the defendant was not 
only for the offence of causing simple 
hurt punishable under .S. 323, LP.C, but 
also for the offences of rioting punish- 
able under S, 147, LP.C, of being a mem- 
ber of unlawful assembly punishable 
under S. 149, LP.C, and of criminal tres- 
pass punishable under S, 447, LP.C, So 
far as the offences of rioting and being 
a member of unlawful assembly aze 
concerned, they could not be committed 
unless five Or more persons were as- 
sembled for the purpose. It has been 
Seen above that the plaintiff No, 5 wes 
not present at all, It follows that the 
defendant could have had no reasonable 
or probable cause for prosecuting any 
of the plaintiffs for the offences punish- 
able under Ss. 147 and 149, LP.C, So 
far as the offence of committing crimi- 
nal trespass is concerned, the finding 
recorded is that the defendant had lost 
his case from all the courts and posses- 
sion over the land had been delivered to 
the plaintiffs, who were in possession, 
and the defendant must be deemed’ to 
have been an aggressor. In view of the 
past history of the litigation between the 
parties. it is not easily possible to say 
that the defendant was not aware of the 
fact of the proceedings and did not know 
that he had lost the land and possession 
thereon; and the fact that he was trying 
to plough the land, when the marpit 
occurred on the date of the occurrence, 
shows that he was trying to assert or 
regain possession over the land although 
he had been ousted therefrom, Since 


that act of the defendant was wrongful, 
it was he who could be said to be guilty 
of criminal trespass, rather than the 


1983 
plaintiffs, It cannot, therefore, be seid 
that the defendant had any reasonakle 
or probable cause for initiating a pros- 
cution against the plaintiffs for tae 
offence under S, 447, LP.C. The fect 
that the defendant had falsely added 
the fifth plaintiff in order to make tre 
offence more serious,.by adding the cf- 
fences of rioting and unlawful assemb‘y, 
showed tha; the defendan; was not act 
ing honestly and his motive was not to 
have the plaintiffs punish2d for the cf- 
fence of causing hurt to him, under 
S. 323, LP.C. but to have them falsely 
prosecuted for other offer:ces which tne 
defendant knew or must have known 
were not committed by them, As for 
the trial by the Court of Session aad 
not by the court of a Megistrate, it ap- 
pears that although all the offences 
under Ss 323, 147, 149 and 447, I, P. C, 
that were complained of were triable 3y 
a Magistrate, the case was committed te 
Sessions, probably because of the cross 
case launched by the plaintiffs against 
the defendant. The fact remains that the 
Magistrate did on the defendant’s com- 
plaint, commit the plaintifis to the Ses- 
sions for trial under Sactions 147/323] 
149, LP.C, 


15. This analysis of the facts of the 
ease shows that the deferdant could not 
be said to have been acting hones ly 
when he launched the prosecution 
against the plaintiffs by filing the coma 
plaint which he did in the criminal 
court, The fact of his having filed the 
first information report is nog relevant 
for the purposés of the present case hes 
cause the police did not initiate any pro- 
secution. The prosecution was initiated 
on the complaint of the defendant, 


16, Malice and absence of reasonable 
and probable cause are not such objec 
tive facts as could be proved by a plans 
tiff by direct evidence, They are parily 
subjective and relate to the state of -ha 
defendant's mind, Nevertheless, as čis- 
cussed above, the initial burden ìs on 
the plaintiffs to establish these facts by 
adducing evidence of facts from which 
the necessary inference about the state 
of the defendant’s mind could be drawn, 
The findings arrived at by the criminal 
court on the basis of the evidence ied 
before it are not admissible, except for 
the facts that the plaintifis were charged 
with the specified offences and acquitted, 
It is in this context of things that it Dex 
came necessary for me tə analyse thea 


Sheo Singh v. Ranjit Singh 


All, 111 


facts in order to find out whether there 
was an absence of reasonable and pro- 
bable cause for each of the several 
counts on which the plaintiffs were 
charged and tried, on the defendant’s 
complaint, As found above, except for 
the offence of causing hurt punishable 
under S. 323, LP.C, the defendant could 
not be said to have had any reasonable 
or probable cause for any of the other 
offences with which he charged the 
plaintiffs. So far as the offence under 
S. 323, LP.C, is concerned, the facz re- 
mains that the defendant was hurt; but 
in view of the surrounding circum- 
stances and in view of the inference 
arrived at above that he was not acting 
honestly when he prosecuted the plain- 
tiffs for offences under Ss, 147/149/447, 
I.P.C, as he knew or must have known 
that the plaintiffs could not be said to 
have committed either of those offences, 
the inference is irresistible that the de- 
fendan; could not have reasonably be- 
lieved that he had sufficient or probable 
cause for prosecuting the plaintiffs, even 
for the offence under S 323, LPC, The 
facts that the plaintiffs had prosecuted 
the defendant, and successfully, in res 
pect of the very same incident of marpit 
also leads me to think that the prosecu- 
tion launched by the defendant was 
more by way of a vendetta to secure his 
own acquittal by launching a cross-case, 
rather than to have the plaintiffs pun-- 
ished for any offence or offences, which 
he might have reasonably believed had 
been committed, by them, Thus, it alse 
appears -that the object of the defendani 
in prosecuting the plaintiffs was mot &c! 
bring the plaintiffs to book for having 
them punished for any offence eommit 
ted by them, but was malicious in the 
sense of being for oblique motive of 
Securing his own acquittal by launching 
a cross-case, falsely, ~ 


17. I, therefore, find if -difficul; to 
differ from the result arrived at ky the 
lower Appellate Cour; although my rea- 
sons are not the same as those given in 
its judgment under appeal, 


18. In the result, the appeal fails and 
is dismissed but, in the circumstances, 
I leave the parties to bear their own 
costs, a ahs 


pr Appeal dismissed, 


i 
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K. N. SINGH AND K, M, DAYAL, JJ, 
Vinod Kumar, Appellant v, Smi, 
Urmila Devi and others, Respondents, 
F. A. F, O. No. 486 of 1976, D/- 9-7- 
1982.7 


(A) Motor Vehicles Act (4 of 1939, 
S. 110B — Taxi driven on clear, wide 
road — No impediment and traffic ~ 
Taxi dashing against road side tree re- 
sulting in death of passenger — Burden 
is on driver or owner to explain reason 
for accident — In absence of that rash 
-and negligent driving can be presumed. 


Generally in the case of a motor acci- 
dent the burden to prove rash and neg- 
ligent driving of the vehicle is on the 
claimants but where circumstances are 
established to show that the vehicle, a 
taxi, was being driven in a sound and 
road-worthy condition on a clear, wide 
road and there was no impediment or 
traffic and yet the accident occurred by 
the taxi dashing against a road side tree 
resulting in the death of a passenger, 
the burden lies on the driver or owner 
of the vehicle to prove reason for the 
accident, When they fail to explain the 
circumstances leading ‘to the accident, a 
presumption can be raised that the vehi- 
cla was being driven in a rash and neg- 
ligent manner. AIR 1976 SC 700, Rel, on. 

(Paras 6, 8) 

(B) Motor Vehicles Ac; (4 of 1939), 
S. 110B — Deceased killed in motor 
accident — Deceased aged 35, employed 
as Co-operative Supervisor drawing Ru- 
pees 300 p. m. — Assessment of compen- 
sation — Mode indicated. 

Where the deceased aged 35 years and 
employed as Co-operative Supervisor 
drawing Rs. 300 pm. was killed in a 
motor accident, the compensation to be 
awarded to the claimants, namely his 
widow and minor children should be 
calculated on the basis that the deceased 
would have spent Rs, 200 on the main- 
tenance of the claimants and would 
have continued in service till the age 
of superannuation of 58 years, The 
claimants thus were put to a pecuniary 
loss of Rs. 2,400 per annum for 23 (58-35) 
years, the total of which would come to 


Rs, 55,200. A deduction of 25% which 
*Against judgment and decree of G. S, 
Sharma, 2nd Addl, Dist. J., Motor 


` Accident Claims Tribunal, Etawah, 
Dj- 2-6-1976. 
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would come to Rs, 13,800 on account of 
lump sum payment would meet the ends 
of justice, Thus the- claimants would be 
entitled to Rs. 41,400 as compensation, 
l (Para 9) 
(C) Motor Vehicles Act (4 of 1939), 
Ss. 110B and 110CC — Compensation 
amount —- Claimants are entitled to 
interest from date of claim petition. 


Normally the claimants are entitled 
to interest (6%) on amount of compen- 
sation from the date of making the 
claim petition and not merely from the 
date of the decree in the absence of any 
reason as to why interest from the date 
of application should not be awarded. 

(Para 11) 
Cases Referred : Chronological Paras 
AIR 1976 SC 700 7 


Navin Sinha, for Appellant; A. N, 
Bhargava, G, P. Bhargava and N, B, 


Nigam, for Respondents, 


SINGH, J.:— This appeal under Sec- 
tion 110D of the Motor Vehicles Act, 
1939 is direeted against the award of 


the Motor Accident Claims Tribunal, 
Etawah, dated 2-6-1976. 
2. Mangal Singh hired a taxi on 


5-11-1973 at Tundla for going to Luck- 
now. Besides Mangal Singh, Vinod 
Kumar, owner of the taxi and one Jag- 
dish Singh was also travelling in the 
taxi. At about 10 P.M., the taxi dashed 
against a Shisham tree causing serious 
injuries to the driver and Mangal Singh. 
Both of them died on the spot. Smt, 
Urmila Devi, widow of Mangal Singh, 
Km, Poonam, Km. Panki daughters and 


‘Dinesh Pal Singh, son all jointly filed 


a claim petition under S. T10A of the 
Act claiming compensation from Vinod 
Kumar, the owner of the taxi and the 
National Insurance Company, the in~ 
surer of the vehicle. 

3. The owner of the taxi Vinod Ku- 
mar contested the claim petition. He 
pleaded that the accident was not the 
result of any rash and negligent driving 
of the taxi by the driver and denied his 
liability, On appraisal of evidence pro- 
duced by the parties the Tribunal held 
that the accident occurred on account 
of the rash and negligent driving of the . 


taxi by the driver and as such Vinod 
Kumar, the owner of the vehicle was 
liable to pay compensation. As regards 


quantum of compensation the Tribunal 
held that the claimants were entitled to 
sum of Rs, 50,000 and he passed a decree 
to that effect, Out of the said amount . 
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the Insurance company ‘vas directed to 
pay a sum of Rs. 10,000 and the rest was 
to be paid by the owrer, Aggrieved, 
Vinod Kumar, owner of the taxi has fil- 
ed this appeal. 


‘4. On” service ‘of the ‘notice of the 
appeal, the claimant alsc filed a cross- 
objection claiming enhancement of the 
amount of compensation, We have heard 
the appeal and the cross-objection to- 
gether and both of them are being dis- 
posed of by this order, 


- 5, Learned counsel fo? the owner of 
the taxi urged that the driver of the 
taxi was not guilty of any rash and neg- 
ligent driving, as such tne owner could 


not be liable for any damages. 
He further urged that Jagdish 
Singh; the ‘only incependent wit- 


-ness who -was presen; at the time of 
the accident was not produced by the 
claimants and as such the claimants 
failed to discharge the initial burden to 
prove that the accident occurred on ac- 
eount of the rash and negligent driving 
of the vehicle -by the draver. There -is 
no dispute that none of the claimants 
was present at the scene of occurrence. 
The claimants tried their best to pro- 
duce Jagdish Singh as they summoned 
him through Court at the address given 
by him for his evidence, but. Jagdish 
Singh could not be traced out, as a re- 
sult of which he could not be examined. 
The claimants had thus made efforts to 
produce Jagdish Singh, kut they did not 
succeed in their efforts and for which 
they could not be blamed. Mohan Singh 
(P.W. 7). a resident of 2 nearby village 
where the accident took place was 
examined, He had witnessed the ac- 
cident and he lodged the First Informa- 
tion Réport with the police, S. I, Alau- 
ddin (P, W. 6), posted at police Station 
Jaswant Nagar, was also examined on 
behalf of the claimants. The Sub-In- 
spector prepared a site-plan of the ac- 
cident showing the wicth of the road 
and the patri and the position of tha 
taxi, According to the testimony of 
this witness the metal portion of the 
road was 24 feet wide nd the Kachcha 


Patri was 10 feet wide. The taxi left 
the pucca road after covering 10 feet 
Kachcha patri and dashed against the 


shisham tree which was at the edge of 


the road. . There: was ho skidding mark 
available. on the spot and the .road- was 
clear and in good condition, There was 
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no curve or culvert and or impediment 
on the road at the time of the accident. 
None of these witnesses could depose 
correctly as to how this accident oc- 
curred but the facts established by these 
witnesses prove the fact- that the road 
was wide, clear and there. was no traffic 
yer the accident occurred. In view of 
these circumstances an irresistible in- 
ference arises that the driver must have 
been going at a high speed and he lost 
control of the vehicle, as a result of 
which the vehicle left the road and 
dashed against the tree causing instan- 
taneous death of Mangal Singh. 

6. Generally the burden to prove 
rash and negligent driving of a vehicle 
is on the claimants, but where the cir- 
cumstances are established to show that 
the road was clear and there was no im- 
pediment and traffic, and yet the ac- 
cident occurred, the burden lies on the 
driver or the owner to prove reason for 
the accident. The reason as to why the 
accident occurred was within the special 
knowledge of the driver, Since the 
driver was dead, the burden lay on the 
owner to explain the circumstances un- 
der which the accident occurred specially 
so as Vinod Kumar, owner of the taxi 
was himself travelling in the ill-fated 
vehicle, Vinod Kumar the owner of the 
taxi did not make any effort to explain 
the circumstances which may have 
caused the accident in his written state- 
ment, but in his deposition before the 
Tribunal he stated that a truck was 
coming from the opposite direction and 
while crossing,, the truck had grazed 
against the body of the taxi, as a result 
of which the driver lost the control and 
the accident occurred for which the 
driver could not be held responsible, 

The Tribunal has, in our opinion, 
rightly discarded the explanation given 
by the owner, If the version given by 
Vinod Kumar was correct, he would 
have mentioned: that version at his 
earliest opportunity in his written state- 
ment. Since Vinod Kumar did not state 
any such thing in his written statement, 
the Tribunal rightly discarded his testi- 
mony, Moreover, Mohan Singh (PW 7) 
who claimed to have witnessed.the ae- 
cident did not mention the crossing of 
taxi by any. truck. -He. was not cross- 


Urmila Devi’ 


examined: on this point, His presence 
cannot be doubted.as he’ lodged . the 
First aerator Report. with the 


Police, jos Tot ony 
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4. On the proved facts the doctrine 
of res ipsa lequitur applies. The 
Supreme Court in: Krishna Bus Service. 
Ltd, v. Smt Mangli, AIR 1976 SC 700 
fat p. 703), observed : 


“Buses in sound road-worthy cendi- 
tion drivem with ordinary care, do not 
normally overturn, It would be for the 
driver who had ‘special knowledge of 
the relevant facts to explain why -the 
vehicle overturned. A presumption about 
the negligence will arise. In the absence 
of any explanation by the driver the 
maxim res ipsa loquitur would be at- 
tracted,” 


8. Applying the above test to the 
facts of the instan; case, it is clear that 
the taxi was being driven in a sound 
road-worthy condition and the driver 
and the owner both have failed to ex- 
plain the circumstances leading to the 
accident. It is, therefore, permissible to 
raise a presumption about the negligence 
of the driver, We are, therefore, in 
agreement with the finding of the Tri- 
bunal that the taxi was being driven in 
a rash and neghgent manner, 


9. Learned counsel then urged that 
the Tribunal has awarded excessive 
compensation. He urged that the Tribu- 
nal should have made deduction on ac- 
count of lump sum payment being made 
to the claimants, Mangal Singh, deceas- 
ed was employed as a co-operative 
supervisor. On the date of his death he 
was drawing salary at the rate of Ru- 
pees 300/- per month, He left a widow 
and four minor children, They were all 
dependent upon him; ‘Mangal Singh 
would have been spending at least a 
sum of Rs 200/- per month on the 
maintenance of his wife and children. 
On account of the death of Mangal 
Singh, the claimants were put to a 
pecuniary loss of Rs, 200/~ per month. 
3f Mangal Singh would have been alive 
he would have continued in service till 
the age of superannuation, ie, 58 years. 
Cn the date of his death Mangal Singh 
was aged about 35 years.. The claimants 
were put to a pecuniary loss of Ru- 
pees 2400/- per annum for a period of 
23 years, 

'. Thus, m all the deans were put to 
a pecuniary loss of Rs, (2400 x 23) = 
55,200/-. This amount would have been 
received by the claimants in driblets, 
where as under the award they were 
being paid this money in ‘lump sum. 


Some deduction has to be made on this 
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account, In our opinion a deduction at 
the rate of 25% will meet the ends of 
justice, Consequently a sum of Ru- 
pees 13,800/- is to be deducted from 
Rs, 55.200/-. Thus, the claimants are en- 
tilled to a sum of Rs. 41,400/-, The 
award of the Tribunal requires modifi- 
cation to this extent, 


10. No other point was pressed before 
us on behalf of the owner of the vehi- 
cle, 


23, Learned counsel for the claimants 
urged that we should allow the cross- 
objection and increase the amount of 
compensation, After hearing learned 
counsel we find no good reason to en- 
hance the compensation, The learned 
counse] was, however, right in his con- 
tention . that the Tribunal has awarded 
interest to the claimants at the rate of 
6% from the date of the decree and not 
from the date of making the claim peti- 
tion, The Tribunal has given na reasons 
for this departure. , Section 110-CC of 
the M. V. Act, 1939 provides that : 


“Where any Court or Claims Tribunal 
allows a claim for compensation made 
under this Chapter, such court or Tri- 
bunal may direct that in addition to the 
amount; of compensation simple interest 
shall also be paid at such rate and from 
such date not earlier than the date of 
making the claim as i: may specify in 
this behalf. " 


Normally, the claimants are entitled to 
interest from the date of making the 
claim petition. ‘The Tribunal has not 
given any reason as to why the claim- 
ants were not entitled to interest from 
the date of making of the application. 
We are, therefore, of the opinion thal 
on the facts and circumstarices of the 
case the claimants are entrled to inter- 
est at the rate of 6% from the date af 
making the claim petition. The claim 
petition was filed on 21-5-1974, The 
claimants are, thus, entitled to interest 
at the rate of 6% per annum with ef- 
fect from that date. The erere-obiecsen 
Succeeds to that extent, 


12, In view of the above discussion 
we partly allow the appeal as well as 
the cross-objection and modify the 
award of the Tribunal ‘to the extent 
that the claimants are entitled to re- 
cover a sum of Rs. 41,400/- as compen- 
sation, out of which a ‘sum of Ru- 
pees 10,000/- shall be payable by the 
insurance company and the remaining 
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amoun; shall be recovered from fhe 
owner. The claimants are further en- 


titled to recover interest at the rate of 
6% per annum from the date of mak—ng 
the claim petition, from the owner as 
well as from the insurance company. In 
the circumstances of the case the par- 
ties shall bear their owr. costs, Interim 
order stands discharged. 


Order accordin cly. 
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New Indian Assurance Co. Ltd., Ap- 
pellant v. Smt. Hemlaza Biswas and 
others, Respondents, 

F. A. F. O. No, 2 of 1977, D/- 2E-7- 
1982.* 

Motor Vehicles Act (4 of 1939), Sec- 


tions 110-A, 110-B and 110-D — Cclii- 
sion of truck and mini bus and deat} of 
xX — Claim for compensation — Tribu- 
nal holding that driver of truck alone 
was negligent and claim was made gay- 
able by insurance company of truck and 
that of mini bus — Appeal. by imsurence 
company of mini bus only — Held, snce 
driver of | truck alone was negligent, 
award of claim against insurance com- 
pany of mini bus was wholly unjustified 
Since appellant, was not liable and 
other insurance company had no; sled 
appeal, cross-objection of claimants for 
enhancement was ` no- maintaincble. 
(Civil P, C, (1908), O. 41, R. 22). 

(Paras 9, 10) 


A. K, Saxena, | for Appellant, K P. 
Agarwal, for Respondents. 
K. M. DAYAL, J. :— . This First ree 


peal From Order No. .2 ‘of 1977 has meen 
filed by the’ insurance company.. ageinst 
the award of the-Motor Accidents Claims 
Tribunal,- Gorakhpur,,:. arising out of 
Motor ‘Accident Claim No. 72 of B75. 
A cross-objection has been filed’ by. the 
claimants for enhancement of the œm- 
pensation, 


' 2. ‘Smt, Hemlata ‘Biswas and her tee 
daughters filed a' claim for Rs. 2,42,&00/- 
on account of death' of Sri Santosh Ku- 
mar Biswas. husband. of’ Srimati Beth- 
tata“ Biswas’: ‘and. father. of the, ‘her 
Claimants; ` 


*Against order of Ss. C. “Tyagi. Motor 
Accidents Claims cable al 
--Di/- 1Y-9-1976.. - 
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3. It was alleged that at about 4 P.M. 
on 24th Feb. 1975 Sri Santosh Kumar 
Biswas was travelling in Mini Bus No. 
USB 8212 owned by opposite party No, 2 
Malkee Singh and insured by opposite 
party No, 3, New India‘ Assurance Co. 
Ltd, That Mini Bus collided with Motor 
Truck No.. UPK 1951 owned by opposite 
party No, I, Dilip Kumar Ahuja and in- 
sured by opposite party No, 4, National 
Insurance Co. Lid. at Bargadwa_ Tri- 
junction of Gorakhpur Nautanwa High- 
way. It was alleged that the truck was 
being driven rashly and negligently, In 
the accident deceased Santosh Kumar 
Biswas was thrown out of the Mini Bus, 
sustained injuries and succumbed to the 
same in the hospital, I, was claimed 
that the average income of the deceased 


“was Rs. 650/- per month, The claimants 


nad been’ put to loss of that income. The 
damages .for mental shock were also 
claimed. The National. Insurance Co. 
Lid, and. Dilip Kumar Ahuja, owner and 
insurer of the Truck No. UPK 195i 
denied the accident: inthe alternative 
they pleaded that the accident; took 
place due to the negligence of the 
driver of the Mini Bus. The death of 
Santosh Kumar Biswas on account of 
the accideny_ was also denied and the 
amount’ of compensation claimed was al-- 
leged to be excessive, 


4. The defence of the opposite parties 
Nos, 2 and 3, the owner and insurer of 
the Mini Bus was also similar, On issue 
No, t relating to the negligence of the 
driver of the Truck or the Mini Bus the 
court below held that the accident took 
place entirely due to the rash and neg- 
ligent: driving -of Truck No UPK 1951. 
The aceidént took ‘place on Gorakhpur 
Nautanwa . Highway when the Mini Bus 
was speeding ©: towards ` ' Nautanwa and 
the Motor’ Trück' arrived: at this ‘road 
from the other side. 


5.. The Accidents Claims Tribunal 
awarded Rs, 3750/-. to Smt. Hemlata 
Biswas, claimant No, 1, payable by 
National’ Insurance Co. Ltd, Rs. 12,138/- 
was awarded to Km. Mannu which was 
payable by National Insurance | Co. Ltd, 
opposite party No. 4. Rs, 11 '988/- was 
awarded ` to Km. Santu, ` This amount 
was to be paid in part ' by the present 
appellant, It was directed that tha 
National Insurance Company: was liable 
te the extent of Rs, 6988/- and the 
balance of Rs, 5,000/- was payable by 
New India ' Assurance Co, ié, the ap- 
pellant:-in' the present- appeal, ©- 
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6. The appellan; has challenged the 
award of compensation against New 
India Assurance Company on the finding 
that there was no negligence on the 
part of the driver of Mini Bus No. USB 
8212 insured by it, A  cross-objection 
has been filed by the claimant for en- 
hancement of the claim, They have 
claimed Rs. 2,13,924/. more, 


7. The learned counsel for the appel- 
lant raised only one question before us. 
His contention was that the finding in 
Issue No. 1 was in their favour Le. 
there was ro negligence on the par; of 
the driver of the Mini Bus. The appel- 
lant as an insurer was liable to in- 
demnify only the owner or driver of 
Mini Bus in case they were liable to 
pay any damage As the finding of the 
Tribunal was that the Mini Bus was not 
at fault the owner or driver of the same 
could not be liable. Consequently the 
appellant, the insurer of the Mini Bus 
also could not be liable to pay any 
amount as compensation. The compensa- 
tion was payable solely by the National 
Insurance Company Ltd, which was in- 
surer of the Truck No. UPK 1951, the 
driver of which was found a; fault, His 
contention appears to be correct. 


8. The notices on the National In- 
surance Co, Ltd. were served personally 
but they have not put in appearance in 
the presen; appeal, Under the circum- 
stances we have to proceed agains; them 
in their abs2nce, 


9. The tribunal has not given any rea- 
son. to show how the appellant was 
liable to pay Rs. 5.000/-, On the finding 
that the driver of the truck alone was 
negligent, the award of Rs, 5,000/- from 
New India Insurance. Company, the ap- 
pellant was wholly unjustified. Under 
the circumstances the award of the Tri- 
bunal has to be modified in that respect, 
Kumari Santu has been awarded a sum 
of Rs, 11,988/- out of which Rs. 6,988/- 
was awarded against the National In- 
surance Co, and Rs, 5,000/- against the 
New India Assurance. Co., the appellant. 
That award is modified and the entire 
amount of Rs, 11,988/- will be payable 
by the National Insurance Co, and the 
appellant will not be liable to pay any 
amount, : 

10.. Coming to the cross- abject the 
claimants have claimed further amount. 
As New India Assurance .Co, the appel- 


‘lant has not been held. liable for any. 
` amount aS coOmpensation::no “amount can- 
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be awarded even in cross-objection 
against the appellant, National Insurance 
Co, Ltd, has. not filed any appeal; con- 
sequently no cross-objection can be filed 
against it, It is only a co-respondent. In 
the result the cross-objection is not 
maintainable, 

11, In the result, the appeal is allow- 
ed. The award of the Tribunal is modi- 
fied to the extent that the entire amount 
of Rs. 11.988/- payable to Kumari Santu 
would be payable by the National In- 
surance Co, Ltd., respondent No, 4 and 
no amount will be payable by the ap- 


pellant, The stay order is discharged. 
The cross-objection is dismissed. The 
parties are directed to bear their own 
costs, 


Appeal allowed. 


AIR 1983 ALLAHABAD 116 
A. N. VARMA, J. 

Naveen Chandra Sharma, Petitioner v. 
6th Additional District and Sessions 
Judge, Meerut and others, Respondents. 

C. M. Writ Petn, No. 1739 - of 1980. 
D/- ‘1-10-1982. 

U. P, Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Sections 11, 13 and 31 (1) — Con- 
tracy of tenancy entered into in breach 
of Section 11 — Contract is void — 


Plaintiff landlord not entitled” to any 
relief, AIR 1980 Andh Pra 181 (FB). 
Dissented from, (Contract Acy (1872), 


Section 23). 


An examination of the provisions of 
the 1872 Act points irresistibly to the 
inference that the interdict against the 
letting and eccupation of an. accom- 
modation after coming into force of the 
enactment is express: and absolute. Let- 
ting or occupation otherwise than under- 
an order of allotment after. the > com- 
mencement of the Act is totally for- 
bidden by law, The contract of tenancy 
relied on by the petitioner (plaintiff- 


landlord) was forbidden by law by - vir- 


tue of the express prohibition contained 
under Sections 11 and 13, and, is by its 
very nature such that if permitted. it 
would defeat the provisions of: the Act. 


‘The contract is plainly opposed to pub- 


lic policy being. repugnant to publie 
interest, The policy. which -is unmistak- 
ably discernible from the various provi- 
sions of the Act is that no-one shall let ` 
any: accommodation ` or .occupy the same ' 


L2Z/AA/F657/82/JHS. 
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after the coming into force of the Act 
except in pursuance of an order cf 


allotment or release. That policy wil 
clearly be defeated if such contracts cf 
tenancy receive the sea] of approval cf 
the court. And the mere fact that tke 
authorities would not be bound by that 
contract and can on that account evict 
the. unauthorised occupany is not enough 
consideration for holding that the cor- 
tract of tenancy would be binding om 
the parties in any case when the same 
is expressly forbidden by law, It follows 
that the contract of tenancy in questicn 
is clearly void and ineffectual in lav 
under Section 23 of the ‘Contracy Adc. 
1982 All LJ 857 Foll; AIR 1974 SC 1924 
and AIR 1964 All 1 (FB), Disting: AIR 
1980 Andh Pra 181 (FB). [Lissented from. 
(Paras 17, 22, 23) 

The plain and simple import of tre 
term ‘letting’ implies the grant of a 
contract by a landlord in favour of a 
person entitling him to use the tenement 
let out to him on paymen: of a certain 
rent to the landlord, ‘Letting’ implies the 
right not merely to enter upon the prc- 
perty demised but to enjoy its continued 
user by the lessee for the period of cor- 
tract or till the same is ‘terminated. Tre 
contention that ‘letting’ implies merefry 
the initial act of occupatioa and not tke 
continued enjoyment of the property 
demised under the contract cannot te 
accepted, The prohibition contained in 
Section 11 is not limited to the initial 
act of induction of the tenant. I; extends 
to beth the formation as well as the ex- 
€cution of the contract of tenancy, Fer 
under such contracts the landlord net 
‘only inducts the tenant, but authorises 
the continuance of the tenant over tre 
demised premises on payment of tre 
rent reserved therefor. Tke submission, 
therefore, that Ss, 11 and. 13 prohibit 
only the initial act of letting and oe- 
cupation and tha; it is only these initial 
acts which have been mad2 penal under 
Section 31. (1) must be rejected on tke 
short ground that the. same will enab_e 
the parties to defeat the provisions af 
law by shifts and contrivances, AIR 1979 
SC 381 and Fox v, Bishop of Chister. 
(1824) 2 B & C 635, Rel, on. (Paras 19, 2!) 


Contracts such as that upon which tke 
plaintiff's claim is found2d affect net 
merely the parties thereta. ‘but, if per- 
mitted or recognised, they would have 


much - wider repercussions affecting ad- a 


versely the public . at large. Tt. is because 


of this principle | and considerations of, 


- ed to the plaintiff, 
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public policy tha; no -assistance what- 
ever can be given to the petitioner 
(plaintiff-landlord). Further it cannot 
be said that the plaintiff is any ihe less 
blame-worthy than the tenani, I; cannot 
be said that the plaintiff is not ‘in pari 
delicto with the defendant, In any case, 
if the plaintiff is being deprived of pro- 
fits out of the use of the demised pre- 
mises, he has nobody but himself to 
thank for. Thus, in any view of the 
matter, no relief whatever can be grant- 
(Para 35) 


Cases Referred : Chronological Paras 
1982 All LJ 857 9, 24, 27, 30 
AIR 1980 Andh Pra 181 (FB) 8. 29 
AIR 1979 SC 381 : (1979) 1 SCC 560 
1979 Cri LJ 318 20 
AIR 1974 SC 1924 : 1975 All LJ 270 
8, 24, 27, 28, 29 30 
AIR 1964 All 1 : 1963 All LJ 406 (FB) 
8, 27 


(1824) 2 B & C 635, Fox v, Bishop of 
Chister | 20 
(1775) 1 Cowp 341 : 98 ER 1120, Holman 
v. Johnson 34 
A, Singhal and R. P. Goel, for Peti- 
tioner; S. A, Gulare, N. C, Rajvanshi 
and Standing Counsel, for Respondents. 

JUDGMENT :-- The ques'ion which 
falis for determination in this petition is 
whether a contrac; of tenancy entered 
into after the coming into force of the — 
U, P. Act No, 13-of 1972 is enforceable at 
law at the instance of the lessor and a 
decree for ejectment and rent can be 
passed agains; the lessee in respect of an 
accommodation governed by the afore- 
said Act. Both the courts below have 
answered this question in the negative 
relying on the provisions of the afore- 
said. enactmen; expressly prohibiting 
letting out of an accommodation other- 
Wise than under an order of allotment. 
The petitioner, who is the lessor, con- 
tends that the view. taken by the courts 
below is wrong. The submission is that 
the contract even if i¢ does not bind the 
authorities, is fully binding upon the 
parties to: it.. 

2. Having heard: learned owa for . 
the parties, I find.no: merit in the above 
contention, In my opinion the courts ` 
below have rightly refused to grant any 
relief to the plaintiff. I proceed to give 
my reasons below, Before I do that the. 


` relevant facts .which lie within a narrow 


compass may be set. out in brief. i 
3. The. suit, giving .risé-to. this. petition. 


wag filed by. the petitioner: -béing original _ 
suit No. 398 of 1976- in .the. court of the- ~ | . 


x 
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learned Judge, Small Cause, Meerut for 
ejeclment of the defendan; No, 1, who 
is arrayed here as respondent No. 3, as 
well as for recovery of arrears of rent 
and mesre profits. The suit was filed on 
the allegation that the defendant had 
sublet th> accommodation in dispute to 
the deferdan; No, 2, The defence of the 
defendant No. t was that the defendant 
No, 2 was his own brother. There was 
no sublefting. In any case the contract 
of tenancy set up by the plaintiff was 
void and unenforceable at law, having 
been entered into in breach and disre- 
gard of express statutory prohibition con- 
tained in the aforesaid Act, 


4. The defendant No. 1 filed an appli- 
cation before the trial cour; for dispos- 
ing of the question as to the maintain- 
ability of the suit as a preliminary issue. 
The application was filed on the alega- 
tion that “he accommodation had been let 
out to ths defendant No. 1 in the year 
1975 i. e. at a time when U. P. Act No. 13 
of 1972 had already come into operation. 
Under the said Ac; under S. 11 thereof 
there was an express prohibition against 
letting of any building except in pur- 
suance of an order of allotment” issued 
under section 16 Under S. 13 again, 
there was a complete bar to any person 
occupying an accommodation in any 
capacity whatsoever otherwise than un- 
der an order of allotment or release un- 
der S. 16. S. 13 further provides that if a 
person so purported to occupy he would 
be deemed to be an unauthorised occu- 
pant of such a building and would also 
be liable to be prosecuted under.5, 31 
of the Act. In view of . these provisions 
the contract of tenancy relied on by the 
plaintiff im support of his claim for 
ejectment and rent was entirely unen- 
forceable at law, 


‘5. The aforesaid’ application was con- 
tested by the petitioner. The preliminary 
issue was, however, answered against 
the petitioner by the learned Judge 
Small Canse Court by an order dated 
2-8-1979 by which he not only upheld 
the preliminary objection but also dis- 
missed the suit itself as not maintain- 
- able, l 


6. Aggrieved, the petitioner filed 2 
revision umder Section 25 of the Provin- 
cial Small Cause Courts Act; but with- 
gut any success. The revisional court 
agreed with the trial court on the ques- 
tion whether the suit was maintainable. 
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7. Sri Murlidhar, learned counsel for 
the petitioner submitted that the con- 
tract of tenancy, even though entered 
into without an order of allotment was 
binding on the parties even if the same 
could be ignored by thé authorities on 
the ground that the same was expressly 
or impliedly forbidden by the enact- 
ment, Elaborating the submission, 
learned counsel submitted that Ss. 11, 
13 and 31 of the aforesaid Act were not 
irreconcilable with the binding character 
of the contract as between the landlord 
and the tenant. He submitted that the 
prohibition was only against the initial 
letting or occupation and that the con- 
tinuance of occupation in pursuance of 
the contract did not fall within. the mis- 
chief of Ss. 11 or 13, 


8. In suppor; of the aforesaid conten- 
tion learned counsel ‘placed reliance on 
three decisions, namely AIR 1974 SC 
1924 (Murlidhar Agarwal v. State of 
U, P.); ATR 1964 All 1 (FB) (Udhoo Dass 
v. Prem Prakash) and AIR 1989 Andh 
Pra 181 (FB) (Shankar Lal v, Jagdishwar | 
Rao). 


5. Learned counsel for the respondent, 
on the other hand, submitted that the 
view taken by the courts below is cor- 
rect and is in consonance with the ex- 
press statutory provisions of the enact- 
ment, Further, the view expressed by the © 
courts below is supported by a direct 
authority of this Court in the case of 
Geep Industrial Syndicate Ltd, v, Rent 
Control and Eviction Officer 1982 All LJ 
857, 


10. Having heard learned counsel for 
the parties at some length and having 
given the matter a careful thought, I 
have no manner of doubt that the con- ` 
tract of tenancy relied on by the peti- 
tioner is not enforceable being forbidden 
by law and that no relief whatsoever 
can be granted to the petitioner in pur 
suance thereof. 


ii. In order to appreciate the contro- 
versy the relevant provisions may be 
reproduced here, S, 11 of the aforesaid 
Act says :— 


“11. Prohibition of letting without al- 
lotment order— Save as hereinafter 
provided, no person shal] let any build- 
ing except in pursuance of an allotment? 
order issued under Section 16. i 


-12. The nex; following section, 
namely, Section 12 lists the cireum- 
stances in which a landlord or tenant of 


i 
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a building shall be deemed to have 
ceased to occupy the building or a part 
thereof, Sub-section (4) cf Section 12 
provides that any building or part there- 
ef which a landlord or a tenant has 
ceased to occupy within the meaning of 
sub-section (1) or (2) or (€) or (3-A)..or 
(3-B) shall. for the purposes of.. this 
Chapter be deemed to be vacant. 


13. The next provision important for 
our purpose is Section 13 which may be 
-extracted here :— 

“13. Restriction on oceupation of 
building withow allotment of releasa.— 
Where a landlord or tenan; ceases to 
occupy a building or par; thereof, no 
person shall occupy it in any capacity 
on his behalf, or otherwise ‘than under 
an order of allotment or release under 
Section 16, and if a persen so purports 
to occupy it he shall, without prejudice 
to the provisions of Section 31. te deem- 
éd to be an unauthorised occupant of 
such building or part.” 

14. Section 14 of the Ac; purports to 
regularise occupation of a specified class 
of existing tenants, The finding of the 
courts below is that the tenancy in 
question is not one which is saved by 
Section 14 of the Act. W2 have then 
Section 15 which casts an obligation on 
the landlord or a tenant vacating the 
accommodation to intimate a vacancy to 


the District Magistrate. Neither the 
landlord has a right to le; out nor is 
the tenan; entitled to occupy an ac- 


commodation, upon the accommodation 
falling vacant as provided , under Sec- 
tion 138, | 

15. Section 16 of the Act then lays 
down the procedure for allotment of an 
accommodation which is or has fallen 
vacant or is about to fall vacant. 

16. Section 31 of the Act is equally 
important in the context... Sub-sec- 
tions (1) and (2) of which being rél- 
evant are re-produced here:— 


“31, (1) Any person wio contravenes 
any of the provisions of this Act or any 
order made thereunder or attempts or 
abets such coniraventicn, shall be 
punished on conviction with imprison- 
ment of either description. fop a term 
which may extend to siz . months or 
with fine which may extend: to five 
thousand rupees or with both, 

(2) Whoever demolishes any building 
under tenancy or any par- thereof with- 
out lawful excuse shall bə punished, on 
conviction, with imprisonment: of either. 
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description for a term which ray €x- 
tend to one year or with fine which may 
extend to five thousand rupees or with 
both”, 

17. An examination of the aforesaid 
provisions, in my humble view points 
irresistibly. to the inference that the 
interdict against the letting and oc- 
cupation ‘of an accommodatior after 
coming into force of the enactmen: is 
express and absolute. Letting or occupa- 
tion otherwise than under an order, of 
aliotment after the commencement of 
the Act is totally forbidden by law and, 
further, these acts are of such a nature 
that if countenanced, they would with- 
out doubt be opposed to public policy, 
frustrate the declared and basic object 
of the Act, namely that of bringing all 
the available vacant buildings (except 
those which are specifically excluded) 
under the control of the autharities sc 
tha; the same are allotted or released 
in favour of those whose needs may be 
the greatest; Elaborate procedure has 
been prescribed for balancing competing 
claims of allotment. That seems to he 
the basic objective which. the Act was 
intended to achieve, 


18. Thus, Section 11 of the Ac+ spe- 
cifically and unequivocally prohibits 
letting, The term ‘let’ has been defined 
in the Legal Thesaurus’ (Regular Edi- 
tion) by William C. Burton as follows:— 

“Allow the use of, charter, contract. 
convey, demise, grant, gran; the oc- 
cupancy. of hire, hire out, lend, loan. 
make available, rent, rent out.” 
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19. To the same effect is also how 
the term ‘let’ has been defined in the 
Stroud’s Judicial Dictionary (Four:h 


Edition), According to this dicticary the 
term ‘let? is synonymous with the term 
demise .of a tenement ‘and it implies the 
confermen; of a right of quiej enjoy- 
ment by the lessee of the demised pre- 
mises In my opinion the plain and ea 
Ple import of the term ‘letting’ implies 
the grant of a contract by 3 landlord in| 
favour of a person entitling him to use 
the tenement let out to him on payment! 
of a certain rent to the`landlcrd, ‘Let- 
ting’ implies the right not merely to 
enter upon the preperty demised bu; to 
enjoy its continued user by ‘the lessee 
fcr the -period of ‘contract or till the 
seme: is terminated, :I am unable to ac- 
cept the contention .that ‘letting’ implies: 
merely the initia] act of occupation and 
not the continued enjoyment of the pro- 
perty. demised under the contract... Thej 
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‘yprohibitioa contained in S. 11 is not li- 
Mmited to the initial act of induction of 
the tenan, It extends to both the forma- 
_ tion as well as the execution of the con- 
tract of tenancy. For under such con- 
tracts the landlord not only inducts the 
tenant, but authorises the continuance 
of the tenant over the demised premises 
on payment of the rent reserved there- 
for, 


20. The acceptance of. the submission 
of the learned counsel that the penal 
consequenzes contemplated in S. 31 (1) 
flow only from the initial letting and 
occupatior and they are no; attracted to 
the contirued occupation or operation of 
the agreemen:+ of tenancy would clearly 
amount to permitting the parties to cir- 
cumvent “he law in an indirect way, It 
is settled -aw that what may no+ be done 
directly cannot be allowed to be done 
indirectly, (See Jagbir Singh v. Ranbir 
Singh, (179) 1 SCC 560: 
381. In Fox v, Bishop of Chister (1824) 
2 B&C 635, it was’ held that the 
provisions of an Act of Parliament shall 
not be evaded by shifts and contrivances. 
To the same is what has been 
stated in the Maxwell’s Interpreta- 
tion of Statutes Ilth Edition) page 
109 — “to carry out effectually the 
object of a statute, it must be construed 
as to defeat all attempts to do, or avoid 
doing, in an indirect or circuitous 
manner, that which-it has been prohibi- 
ted or enjoined.” 

21. The submission, therefore, that 
Ss. 11 and 13 prohibit only the initial act 
of letting and occupation and that it is 
only these initial acts which have been 
made penal under S. 31 (1) must be re- 
jected on the short ground that the 
same will enable the parties to defeat 
the provis.ons of law by ‘shifts and con- 
trivances.’ It would lead to strange re- 
sults, if the submission is countenanced. 
There would be large-scale evasion of 
the Act. “here are many a landlord or 
tenant who would be willing to enter into 
contracts >Ë tenancy thereby taking out 
of the field of immediate availability a 
large number of buildings which would 
otherwise be available for allotment to 
persons whose need might be far, far 
greater, or carrying out the operation in 
a clandestine and surreptitious manner, 
There will be no dearth of such daring 
Jandjords and tenants who would be 
willing ‘to go to any length, including 
yunning the risk of being prosecuted in 
the event of being caught, in their de- 
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sire to make money or to pay money for 
giving or taking on rent houses under 
such private arrangements in order tea 
avoid going through the cumbersome 
process of allotment prescribed under 
the law. i 


22. My conclusion. therefore, is that 
the contract of tenancy relied on by the 
petitioner was forbidden by law by vir- 
tue of the express prohibition contained) 
under Ss. 11 and 13, and, is by its very 
nature such that if permitted it would 
defeat the provisions of the aforesaid 
Act. The contract is plainly opposed to 
public policy being repugnant to publie 
interest, The policy which is unmistak- 
ably discernible from the various provi~ 
sions of the Act is tha; no one shall let 
any accommodation or occupy the same 
after the coming into force of the Act 
except in pursuance of an order of al- 
lotment or release. That policy will 
clearly be defeated if such contracts of 
tenancy receive the seal of approval of 
the court. And the mere fact that the 
authorities would not be bound by that 
contract and can on that accoun; evict 
the unauthorised occupant is not enough 
consideration for holding that the con- 
tract of tenancy would be binding on 
the parties in any case when the same is 
expressly forbidden by law. I+ is com“ 
mon knowledge that it takes years be- 
fore an unauthorised occupant is thrown 
out, 

23, For the reason stated above, there- 
fore, I hold that the contract of tenancy 
in question is clearly void and n- 
effectual in law under S, 23 of the Con- 
tract Act, 


24, The view, that I.am taking, is 
fortified by a Division Bench decision . 
of this Court in the case of Geep Indus- 
trial Syndicate Ltd, (1982 All LJ 857) 
(supra), The Division Bench had occasion 
to consider the effect of Ss. 11 and 13 at 
some length: It also considered the ques- 
tion whether the ratio of the Supreme 
Court decision in the case of Murlidhar 

Agarwal (AIR 1974 SC 1924) (supra) 
could be validly applied to the cases 
covered by the present U. P. Act No. 13 
of 1972, K, C, Agarwal, J., speaking for 
the Division Bench observed thay the 
dictum of the Supreme Court in the case 
of Murlidhar Agarwal was no longer ap- 
plicable to the cases covered’ by the 
U. P. Act No. 13 of 1972 and that the 
contract of tenancy entered into in 
bréach of -S.-11 of the Act ‘would be 


completely - void: and ineffectual in law. 
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He further held by ` necessary impl ca- 
tion that it would not be operative even 
as between the landlord and the tenant. 
K. C. Agarwal, J. further observed thus 
Jab page 863 (of 1982 All LJ) paragraph 23 
“Of the report:— 

“The policy behind S, 11 is to safe- 
guard the interest of the general ptblic 
for the good of whom the Act has been 
made. To permit any person to let for 
profiteering or for his personal ends 
would injure the interest of the public. 
Any contract, therefore, arrived at be 
tween two persons, which contravenes 
S. 11 of U. P. Act XII of 1972, would 
be void inasmuch as such a contrac: is 
forbidden and would, therefore, be il- 
legal. It has been said chat “a Judge is 
not free to speculate uron, what, ir his 
opinion, is for the good of the conmmu- 
nity, He must be conten: to apply, ether 
directly or by way of analogy, the prin- 
ciples laid down in the previous deci- 
sions, He must expound, and not ex 
pand, this particular brench of law. The 
heads of public policy thus comprise, 
and arelimited to nine types of contracts 
already enumerated at page 321 (Zhe. 
shire’s Law of Contract, Eighth Ed-tion, 
page 322).” 

25. The Division Bench -held that such 
a contract is both forbidden by law and, 
if permitted would be :njurious to pub- 
lic interest and consequently the same 
must be held to be void under S. 23 af 
. the Contract Act, 


26. The above Divisicn Bench decision 
of this Court fully supports the cas of 
the respondent as well as the view taken 
by me, I am in respectful agreement 
with the view expressed therein. 

27, I now turn to the decisions cited 
by the learned counsel for the 
petitioner, In the case of' Udhoo 
Dass (AIR 1964 All 1) (FB) (supra) 
of this Court had held the a 
contrac; of tenancy entered into between 
the landlord and the tenant demisimg a 
premises without an order of allotment 
would be binding. on the parties even 
though as against the District Magistrate 
exercising powers under the U, P, Tem- 
porary) Control of Rent and Ev-ction 
Act, 1947, the contract would be void 
and ineffectual. This case was concerned 
With a lease granted by the landlord in 
- violation of the provisions: of S. 7 @) of 
the 1947 Act. The view taken by the Full 
Bench was .approved by the Supreme 
Court in the case of Murlidhar Agarwal 
(AIR, 1974..SC 1924). (supra); In. the: case 
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of Geep Industrial Syndicate Ltd, (1982 
All LJ 857) (supra) the Division Bench 
directly considered the question whether 
the dictum laid down by the Supreme 
Court in the case of Murlidhar Agarwal 
was applicable even to a case governed 
by Act No. 13 of 1972. Analysing the 
provisions of the present Act, in parti- 
cular those of Ss, 11 and 13, the Division 
Bench answered the question in tha 
negative and held that the position has 
now been made clear beyond doubt 
under the new Act and that the contract 
would: clearly be void for the reasons 
stated above. The substance of the hold- 
ing of the Division Bench is that the dis- 
tinction which the Supreme Court drew 
as regards the binding character of the 
contract between the District Magistrate, 
on the one hand, and the landlord and 
the tenant on the other, no longer exist- 
ed in view of the express prohibition 
against letting and the scheme of the 
new enactment. 


28, I am in respectful agreement with 
the aforesaid decision. In my humble 
view it would not be right to apply the 
ratio of the Supreme Court decision in 
the case of Murlidhar Agarwal (AIR 
1974 SC 1924) to a contract of tenancy 
entered into subsequent to the coming 
into force of the 1972 Act. The provi- 
sions of the 1972 Act are radically dif- 
ferent in material aspects from the pro- 
visions of the 1947 Act. Provision after 
provision in the new enactment reite- 
rates the basic policy of the enactment 
which is to bar absolutely any attempt 
to let out or occupy a building except in 
accordance with an order of allotment. 
There was no provision whatever in the 
1947 Act which may even indirectly cor- 
respond with the provisions of Ss, 11 
and 13 of the enactment. The decision of 
the Supreme Court was rendered in a 
statutory setting which was materially 
different from the present enactment . 
and, in my opinion, it would not be righ: 
to apply the dictum of that decision in 
the contex; of an entirely new enact- 
ment which was avowedly intended to 
repeal the old enactment and to replace 
it by a comprehensive code of a perma- 
nent character, unlike the 1947 Act, 
which was a temporary enactment, 


29. Learned counsel for the petitioner, 
however, placed strong reliance on the 
Full Bench decision of the Andhra Pra- 
desh High Court reported:in AIR 1980 


. Andh Pra 181 . (Shankar -Lal v, Jagdish- 
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-war Rao) in which the decision of the 
Supreme Court in the case of Murlidhar 
Agarwal] (AIR 1974 SC 1924) (supra) was 
considered at some length while constru- 
ing the effect of a contrac; of tenancy 
and its binding character on the parties 
thereto in relation to the: provisions of 
Andhra Pradesh Buildings (Lease. Rent 
and Eviction) Control Act. It was held 
relying on the dictum of the Supreme 
Court in the case of Murlidhar Agarwal 
that the contract was valid and opera- 
tive inter sé the parties, though it was 
void agains; the Controller. The Andhra 
Pradesh Hizh Court held that even 
though the provisions of the Andhra 
Pradesh Rert Control Ac; contained a 
provision expressly prohibiting letting or 
occupation of a building except with the 
permission of the Controller, the dictum 
of the Supreme Cour; in the case of 
Murlidhar Agarwal based on interpreta- 
tion of sub-secs. (2) and (2) of S, 7 was 
stil] applicable. 


30. With great respect, on this contro- 
versy, I would prefer to follow the deci- 
sion of our own Court in the case of 
Geep Industrial Syndicate Ltd. (1982 All 
LJ 857) (supra), I fully agree with the 
view express2d by the Division Bench of 
our Court that the ratio of the decision 
In the case of Murlidhar Agarwal (AIR 
1974 SC 1924) cannot be .applied to cases 
governed by the 1972 Act. I respectfully 
adop: the reasoning of K. C. Agarwal, J., 
who spoke fcr the Division Bench in the 
ease of Ge2p Industrial Syndicate Ltd, 
It is hence not necessary to make any 
further comments on the decision of the 
Andhra Prad2sh. High Court. 


31. Learned counsel for the petitioner 
also submitted that the maxim ‘in pari 
delicto ought to be applied to the pre- 
sent case and the plaintiff should be 
granted the relief at least of damages, if 
not rent, for use and occupation. 


32, I am unable to accept this conten- 
tion. All the reliefs claimed in the suit 
are founded upon -the contract referred 
to above which has been found to be 
void on the ground tha; the same is for- 
bidden by law as well as on the ground 
that it is repugnant to public policy, The 
contract relied on’ by the petitioner was 
clearly calculated to circumvent express 
provisions of law. Hence, no relief can 
be granted to the petitioner on the basis 
suggested by him, The cour; cannot lend 
a helping hard to the plaintiff im any 
manner, directly or ‘indirectly, 
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33. It was further urged that af ihe 
court does nop grant the relief of dam- 
ages for use and occupation to the extent 
of fair rent, it weuld amount io putting 
a premium on the tenant ‘inequity’. 

34, I cannot accept the above contén“ 
tion, The refusal to grant relief to the’ 
plaintiff is founded in general principles 
of policy, namely, ex dolo male non ari- 
tur actio, which means that no court 
will lend its aid to a man who founds his 
cause of action in an immeral or an ik 
legal act, In this connection. I cannot do 
better than to quote a Passage from the 
judgment of that celebrated Judge, Lord 
Mansfield, in Holman v. Johnson, report- 
ed in (1775) 1 Cowp, 341, at p. 343:— 

“The objection that the contract is im- 
moral oy illegal as between plaintiff and 
defendant sounds at all times very il in 
the mouth of the defendant, It is not for 
his sake, however, that the objection is 
ever allowed; but it is founded in 
general principles of policy, which the 
defendant has the advantage of, contrary 
to the real justice, as between him and 
the plaintiff, by accident, if I may say 
so. The principle of public policy is this: 
€x dolo malo non aritus actio No court 
will lend its aid to a man who founds 
his cause of action upon an immoral or 
an illegal act, If from the plaintiff’s own 
stating or otherwise, the cause of action 
appears +o arise ex turpi causa, or the. 
transgression of a positive law of this 
country, then the Court says he has no 
right to be assisted. is upon that 
ground the court goes; not for the sake 
of the defendant, but because they will 
not jend their aid te such a plaintiff So 
if the plaintiff ang defendant were to 
change sides, and the defendant was to 
bring his action against the plaintiff, the 
latter would then have the advantage of 
it, for where both are equally in fault 
potior es; conditio defendantis.” 

35, The aforesaid statement of law 
provides a complete answer to the peti- 
tioner’s last submission, Contracts sach 
as that upon which the plaintifs claim 
is founded affect not merely the parties 
thereto, but, if permitted or recognised, 
they would have much wider repercus- 


_Sions affecting adversely the public at 
large as discussed above, h is because 
of this principle and considerations of 


public policy that no assistance what- 
ever can be given to the petitioner. Fur- 
ther, it cannot be said that the plain- 
tiff is any the less blameworthy than 
the tenant. It cannot be said that. the 
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plaintiff is meg ‘im pari delicto with the 
defendant. Im any case, if the plaintiff 
is being deprived of profits oug of the 
tse af the demised premises, he has no 
body but himself to thank for, Thus, in 
any view of the matter, ne relief what- 
ever can be ‘granted to the plaintift 
36. In the “resulf, the petition fails 
and is dismissed, but IF make no order 
as to costs. 
Petition dismissed, 
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Abdul Majeed, Revisionist v, Acam~ 
pur Dahpa Sadhan Sshxari Samiti Ltg., 
and others, Opposife Parties, 

Civil Revn. No. 1346 cÉ 1979, D/- 57-5- 
1982. 

Provincial Insolvency Act (5 of +920), 
Sections 28, 20, 2t — Admission of peti- 
tion — Petitioner also filing. application 
restraining creditor from realise cer- 
tain amoun; from him ——- Procedure — 
etd court ought to have proceeded 
under Sections 26 and 21 and coulda not 


have asked applicang te furnish - secu- 
vily for the said amount, 
One of the main purposes of pasel- 


vency Act fs to ensure that one of the 
several creditors was not given ndue 
perference, That purpose can be served 
only if either an interim Receiver is ap- 
pointed undér Section 20 or the proper- 
ties of the debtor are attached by . ac- 
tual seizure under Section 21 (2), In ‘the 
present case if the debtor did not fur- 
nish security the order, of infurction 
will not be operative and thera wll ‘be 
nothing to stop the creijifor from gstting 
the properties sold in realisation of the 
amount due to him. In that event ine 
. creditors will be prejudiced even if 
ultimately the insolvency ` petition s al- 
lowed and the debtor is adjudged an 
insolvent. By passing an’ interim order 
as contemplated by Sections 29 amd Zi 
(2), the Insolvency Court ‘has to ‘ensure 
that the properties of ~he debtor r2maif 
available for being ‘dealt with in recor- 
| dance with the provisions of the Act in 
the event of the debtor. ‘being adjudged 
insolvent, ae _ Para, 3) 

G. K, Sahai, ‘for. Revisionist. ` 

ORDER :— The applicant presented 
an insolvency petition before the Pis- 
frict Judge, Ghaziabad, acting as Insol- 
vency Judge. Opposite parties t 4 tg 4 
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were shown in the said petition as the 
creditors of the applicant. I; appears 
tha; Azampur Dahpa Sadhan Sahkari 
Samiti, opposite party No, 1, which was 
one of the creditors, was proceeding to 
realise a sum of. Rs, 32,287.40 from the 
applicant, Along with the insolvency 
petition the applicant also filed an ap- 
plication for injunction restraining op- 
posite party No. 1 from realising the 
aforesaid sum. The District Judge pass- 
ed an order on 30th July, 1979, on the 
said application restraining opposite 
party No. 1 from- realising; the aforesaid 
sum provided the applicant furnished 
security for the said amount within a 
week. It was also mentioned in that 
order: tha; the injunction order shall go 
only if the securify was filed. Notices 
were also directed to be issued to the 
creditors to show cause. The present 
revision has been filed against this order 
dated 30th July, 1979.. 


2. It has been urged by counsel for 
the applicant that once an insolvency 
petition has been filed the District Judge 
could have while admitting the said 
petition either. appointed an interim re- 
ceiver under. Section 20 of the Provin- 
cial Insolvency Act (hereinafter refer- 
red to as the Act) or the properties of 
the applicant could be attached by ac- 
tual seizure under Section 21 (2) of the 
Act in’ case any of the requirements of 
the provisc to sub-sections (2) and (3) 
was made out, According tc counsel for 
the applicant it: was not open to -the 
District Judge to require the applicant 


. fo furnish security. 


3. Having considered the matter I 
am of opinion that there is substance in 
the submission -made by coun- 
sel for the . applicant. One of- the 
main purposes of the Insolvency Act 
is to ensure that “one of the several 
creditors was not given undue prefer- 
ence. That purpose can be served only 
if either an interim Receiver is- appoint- 
ed under Section 20 of the Act or the 
properties of the debtor are attached -by 
actual seizure under Section 21° (2). of 
the. Act.. Take - for instance the present 
case ` itself, Suppose - the. applican; in 
pursuance of the . order of the District 
Judge did not furnish security ‘the order 
of injunction will not be operative: and 
apparently there will be nothing to stop 
Opposite party No, 1 from, getting the 
Properties of the. applicant debtor sold 
in realisation ‘of the amount due to it. 
În that even¢: the other creditors- will 
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apparently be prejudiced even if ulti- 
mately the insolvency petition is allow- 
ed and the debtor is adjudged an insol- 
vent, The power conferred by Sec- 
tions 20 and 21 (2) of the Insolvency Act 
is apparently to ensure that the effect 
of an order of adjudication as contem- 
plated by Section 28 of the Act is not 
frustratéd. In other words by passing an 
interim order as contemplated by Sec- 
tions 20 and 21 (2) of the Act the insol- 
vency court has to ensure that the pro- 
perties of the debtor remain available 
for being deal; with in accordance with 
the provisions of the Act in the event of 
the debtor being adjudged insolvent, 


å. In the result the revision succeeds 
and is allowed and the order dated 30th 
July, 1979, insofar as it directs the ap- 
plicant to furnish security, passed by the 
District Judge, Ghaziabad, is set aside, It 
is, however, made clear that it would be 
open to the District Judge to pass suit- 
able orders under Section 20 or 21 (2) of 
the Act, as the case may be, to ensure 
that the properties of the debtor-appli- 


cant - remain intact for being 
dealt with - in accordance with 
the provisions of the’ Act in the event 
of the applicant being adjudged 


insolvent and also to ensure that: under 
the protection of the order of. injunction 


the debtor-applicant may not be cin a. 


position to deal with the property or to 
enjoy its usufruc; to the detriment © of 
the creditors. Since no one has appeared 
to oppose this revision there: shall. be no 
order as to costs. 


‘Revision allowed. - 
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K. C. AGRAWAL AND O, P. SAXENA, 
JJ, 

U. P.. State Road Transpor Corpora- 
tion, Lucknow, Appellant v.. Smt. Geeta 
Devi and others, Respondents.. 

F.. A, F. O. No. 192 of 1975,. D/- 4-1- 
: 1982, . 

` (A) Motor: Vehicles Act (4° of 1939), 
S; ‘110-D — Appeal under —' High Court 


‘can consider evidence and record its 
findings on controversies arising for 
decision therein, ` (Civil Pp. C. (1908), 


S, 96). 
An ‘appeal ` under S. 


- that is filed’. under. Section 96. of © Civil 
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U, P. S. R. T. Corpn. v. Geeta Devi 


110-D of the 
Motor Vehicles Act is equivalent, to “one ‘any specific provision made in:regard.:to a 


particular matter. the coursé:_réquired_to - 
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P. C.. In such an.appeal, the High Court 
can consider the evidence and record its 
findings on the. various controversies 
arising for decision therein, . (Para 9) 


Under Section 110-D of the Motor 
Vehicles Act, the High Court has juris- 
diction to go into the questions of fact. 
and examine itself the correctness of the 
findings recorded on the same. It is like 
an appeal which is filed under S, 96 of 
Civil P, C. There is nothing in the Motor 
Vehicles Act laying down the procedure 
to be followed by the High Court in the 
appeals filed before it. In this regard, 
the law settled is that if the Special Act 
is silent in respect of the procedure to 
be followed by the. appellate court, the 
appellate jurisdiction has to be exercis- 
ed- in the same manner as the High 
Court exercises its general appellate . 
jurisdiction and the appeal so filed must 
be regulated by the method and proce- 
dure of the High Court. It is a well 
settled rule that when a statute directs 
that an appeal shall lie to a Court al- 
ready established, then the appeal 
should be regulated by the procedure 
of that Court, (1913) A C 546, Rel. on. 

(Para 8) 


(B) Motor Vehicles’ Act (4 of 1939), 
Section 110-D — Appeal under — Re- 
cord of Court destroyed by fire — Court 
must reconstruct the same in exercise 
of its inherent powers, (Civil P. C. 
(1908), S. 151). | 


It is one of the first and the highest 
duties of the Courts to take care that the 
act of the Court does no injury to any ` 
of the litigants. Accordingly, if on ac- 
count of some accident, the record of a 
court is lost or destroyed by fire, it is 
the duty of the court to reconstruct the 
same so that justice is done between ‘the 
parties on its basis. It is undeniable that 
the Court cannot exercise its inherent 
power which is otherwise prohibited by 
any specific provision or impliedly bar- 
red. In the exercise of its inherent 
power, the Court should be careful to 
see that its- decision is based on sound 
general principles and is not in conflict 
with them or the intention of the legis- 
lature, In the exercise of its . inherent 
power the Court must be careful to see 


‘that its decision is based on sound gen- 


eral . principles, and that in the absence of 


be: adopted in the ends of. justice should .. 
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not be deemed to be prokibited or baz- 
red. Case law discussed. 

(Paras 12, 13 ahd 14) 
Cases Referred : Chronological Paras 


AIR 1962 SC 527 : 1963 All LJ 169 I1 
ILR (1957) Andh Pra 739 18 
AIR 1923 Mad 647 16, 18 
(1913) AC 546 : 82 LJ KB 1197 : 109 LT 


562, (HL). National Telephone Cori- 
pany Limited and his Majesty’s Post- 
master General 8 
ILR (1883) 5 All 163 : 1832 All WN %2 
(FB) ` 13 
(1867) 7 Such WR 18 17 
(1845) 42 Am Dec 640, Mc, London v. 
Joines 18 


(1759) 97 ER 532, Douglass v. Yallop 17 

S. K. Sharma, for Appellant; S, K. 
Singh and A. P. Singh, for ` Respœn- 
dents, 


K. C. AGRAWAL, J.:— This appə2al 
under Section 110-D of the Motor Veni- 
cles Act has been preferred by the U, P. 
State Road Transport Corporation. 
Lucknow, egainst the award dated 27-1- 
1975 given by the Motor Accidents 
Claims Tribunal. Allahabad. © 


2. The award was in respect of a 
claim made by Respondents 1 to 3 for 
compensation in regard to an accidant 
in which Vidya Sagar Dwivedi, husbend 
of Respondent 1 and fathar of respen- 
dents 2 and 3 died on llth October, 1371 
The allegations were tha- at about £00 
P. M. when Vidya Sagar Dwivedi was 
driving’ a motor cycle near village Rem- 
nagar, the driver of the Roadways Bus No. 
U. P. Z. 4537 dashed him, as a result of 
which Vidya Sagar Dwiv2di was thrcwn 
out and received serious injuries to 
which he succumbed at the spot, "The 
allegation made by .Respondents 1 3 
was that the accident hed occurred on 
account. of rash and negligent driving of 
the Roadways Bus by its driver Rudra 
Pratap Sirgh, It was alleged tha, the 
deceased was going on the motor e~cle 
on his left when the aforesaid 3us 
driven by Rudra oe Singh . rashly 
struck the deceased. 


‘3. The claim: was’ ES 2 the 
U. P.- State Road Transport. Corporation, 
and the allegations of negligence vere 
denied, Tke Corporation alleged that -the 
deceased Vidya Sagar Dwivedi was 
drunk andin ‘that state of mind. he had 
no contro. over. the: motor cycle. waich 
he was driving ón ithe- middle .of the 
. toad, and: despite‘the. -best efforts. by ‘the. 
dtiver : of the’: Bus,. the ` 


U. P, S5. R, T- Corpn. 


: the present appeal 


raceident culd.: 
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not be avoided, In this background, the 
plea was that the deceased Vidya Sagar 
Dwivedi himself was responsible for the 
accident, and that he was not entitled 
to get any compensation from the Cor- 
poration, 

4, On the pleadings 


v. Geeta Devi 


of the parties. 


‘the claims Tribunal framed the follow- 


ing issues :— 

1. Whether the claimants petitioners 
are legally entitled to receive compensa- 
tion if any? 

2. Whether the driver of vehicle No. 


UPZ 4537 was driving the bus rashly 
and negligently? 
_3. Whether the deceased was driving 


the motor cycle rashly and negligently? 


4. To what amount of compensation 
the claimants -petitioners are entitled? 

5. For proving their case, Raja Ram 
Singh was examined by the claimants. 
He claimed that he was present at the 
time of the accident at about 9.00 P, M. 
at the shop of one Ramji, and that he 
had seen the accident which, according 
to his statement, occurred on account of 
rashness of the Bus driver. In rebuttal, 
the Corporation had examined Rudra 
Pratap Singh, the driver of the Road- 
ways Bus. He denied that the bus was 
being driven by him negligently, and. 
that the accident occurred on accoun; of 
the rashness on his part. He stated that 
the. motorcycle was being driven m a 
zigzag .manner by the deceased, and that 
despite-his best efforts he could not avoid 
the accident, He also stated that the de- 
ceased Vidya Sagar Dwivedi was drunk 
at the time of the -accident. 


6. The Claims Tribunal decided the 
Issue of negligence against the corpora- 
tion, and holding that. the claimants had 
established their case, awarded a sum 
of Rs. 75,000/- as compensation to Res- 
pondents 1 to 3. Against the said award, 
has been filed. 

7. From the facts admitted and the 


- report received from the district judg- 


ship, Allahabad, it- appears: that the en- 
tire record of the case was destroyed by 
fire, -as a result whereof we did not have 
the benefit of: considering the evidence 
ourselves and ‘recording the findings on 
the -various issues which arise for. deci- 
sion in this appeal, -We also gave time to 
the learned counsel for the parties, but 
they were unable to produce the copies 
of the. statements. of the witnesses .pro- 


duced from the side of the claimants and 


the corporation. In: the ` absence of the. 
‘statements. of the“ witnesses;:. ‘it: 


ig. mot «-: 
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possible fer us to find as to whether the 
judgment of the Claims Tribunal on 
various questions of: fact was correct or 
not, 


8 Under Section 110-D of the Motor 
Vehicles Act, under which the appeal 
has been preferred, this cour; has 
jurisdiction to go into the questions of 
fact and examine itself the correctness 
of the findings recorded on the same. It 
is like an appeal which is filed under 
5. 96 of Civil P, C. There is nothing in 
the Motor Vehicles Act laying down the 
procedure to be followed by the High 
Court in the appeals filed before it. In 
this regard, the law settled is that if the 
Special Act is silent in respect of the 
procedure to be followed by the appel- 
late court, the appellate jurisdiction has 
to be exercised in the same manner as 
the High Court exercises its general ap- 
pellate jurisdiction and the appeal so 
filed must be regulated by the method 
and procedure of the High Court, [; is 
a well settled rule that when a statute 
directs that an appeal shall lie to a 
Cour; already established, then the ap- 
peal should be regulated: by the proce- 
dure of that Court. Viscount Haldane 
L. C. in National Telephone Company 
Limited, and his Majesty’s Postmaster 
General, (1913) AC 546, stated : l 

“When a question is stated to be re- 
ferred to an established court; without 
mode, it in my opinion imports that the 
ordinary incidents of the procedure’ of 
that court are to attach, and also~ that 
any general right of appeal from its 
decisions likewise attaches. 


9. That being the position, an 
appeal under S, 110-D of the Motor 
Vehicles Act is equivalent to one that 
is filed under S5, 96. of Civil P. C, In 
such an appeal, the High Court is 
obliged to consider the evidence and ‘to 
record its findings on the various, con- 
troversies arising for decision therein. 


.10. In the instant case, from the 
grounds of appeal and the points urged, 
it is necessary for us to consider our- 
selves the oral evidence led by the par- 
ties before the Claims Tribunal.. This 
oral evidence is not available before us. 


The question . therefore, is abouy the 
alternative course which should be 
adopted in such an event, | 

- 11. Before we express. our opinión 


on the actual course te-be adopted. in 
this case, we wish to note about the 
power in exercise of which a direction 
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regarding reconstruction of the record 
which has been destroyed can be given. 
There are rules in the General Rules 
(Civil) and also there are circulars issued 
by the High Court from time to time io 
the courts below about the reconstruc- 
tion of record. However, in regard to the 
record of the cour; below, there appears 
to be no difficulty for a court of appeal 
to direct it to prepare the same in’ ac- 
cordance with the directions which may 
be issued in that regard. This, to our 
mind, can be done under S, 151 of the 
Civil P, ©, S. 151 C. P. C. preserves 
inherent power which a court of general 
jurisdiction is required to exercise in the 
ends of justice, The “inherent power”, 
observed by the Supreme Ccurt in 
Manoharlal v, Seth Hira Lal (AIR 1962 
SC 527), “has not been conferred on the 
Court, it is a power inheren; in the Court 
by virtue of its duty to do justice be- 
tween the parties, before it.” 

12. It may further be stated that it is 
one of the first and the highest duties of 
the Courts to take care that the acy of 
the Court does no injury to any of the 
litigants, Accordingly, if on account of 
some accident, the record of a court is 
lost or destroyed by fire, it is the duty 
of the court to reconstruct the same so 
that justice is done between the parties 
en its basis. 

13, The argument raised in this regard 
was that as there is no specific power in 
Civil P.. C, for reconstruction of a 
destroyed record, the court is not em- 
powered in exercise of its inherent power 
to get it reconstructed, It is undeniable 
that the Court cannot exercise ifs in- 
herent; power which is otherwise prohi- 
bited by any specific provision or im- 
pliedly: barred. In the exercise of its-in- 
herent power, the Court should be care- 
ful to see that its decision is based on 
sound general -principles and is not in 
conflict ‘with them. or the intention of 
the legislature. In Narsingh Das v, 
Mangal Dubey (ILR (1883) 5 All 1637 
(FB), Mahmood, J., observed : Se 

“Courts are not to act on the princi- 

les that every procedure is to be taken 
as prohibited unless i; is expressly pro- 
vided for by the Code, but on the con- 
verse principle that every. procedure is 
to be understood as permissible till i% is 


shown to be prohibited by the daw.” 


“14. From the above, the principie 
that can be culled out is that in the. ex- 
ercise of its inherent power - the. court 
must. be: careful to see that its decisio 
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is based on sound general principles, ard 
that in. the absence of any specific provi- 
sion-made in regard to a particular 
matter, the course required to be adopš- 
ed in the ends of justice should not be 
deemed to be prohibited cr barred. © 


15. In the instan; case, the ends of 
justice. required that the record should 
be reconstructed so that the rights af 
the parties are decided or. its basis, 


16. The controversy relating to tne 
reconstruction of the recerd, which 1s 
destroyed, came up directly for can- 
sideration before the Madras High Court 
in Marakkarutti v. ‘Véerankutty (AIR 
1923 Mad @47):' In this case, the Court 
held : ' à 


“I think that one can sefely start wth 
the proposition | that there is inherent 
power in every’ court to reconstruct its 
own records and J think it follows that 
there is inherent power in the appellate 
court to reconstruct the records of the 
court from which an appeal lies to it” 


17, This power of reconstruction has 
been recognised in’ England, The English 
case on the subject’ is Douglass v, Yallop 
(1759) 97 ER 532. Badu Guru Dayal 
Singh v, Durbaree Lal Tewaree ((1857) 7 
Suth WR 18) is another case on she 
point in controversy, In thay case, -he 
records had been lost in transi, from 
first court to the second, and the secand 
court acted on some documents purpert- 
ing to be office copies, which the High 
Court held were not regularly proved or 
admitted, The High Court held furtrer 
that one of ‘the courses open to the 
lower appellate cour; was to receive 
such secondary evidence of the contents 
of the ‘original documents as may be 
forthcoming or to order an entirely rew 
trial. In the Madras: High Court’s case, 
noted above, this decisicn was followed 
and it was held that the Court will have 
to apply its mind to ascertain as to what. 
were the records destroyed:and then de- 
cide the course which may be best sait- 
ed in the circumstances of the case. In 
some cases, the Madras High Cour; found 
that .i¢ may be necessary for the Ccurt 
to take evidence afresh, if the appellate 
court is unable to reconstruct the record 
to its satisfaction. To the same effect 
was the view taken by the Madhya Eha- 
rat High Court in Wamanrao v. Mazbu: 
Singh (AIR 1955 NUC 3€23), 
` 48. To us, in the circumstances. of the 
present case, it appears that this is the 
duty of the Court. to get, the records re- 
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constructed and decide the appeal there- 
afier It has been held by the Full Bench 
of the Madras High Court in Marak- 
keruti v. Veerankutty. (AIR 1923 Mad 
6f7) (supra) that this reconstruction of 
tke record may go to the extent of re- 
hearing of the case itself, which tay 
mean directing the parties to produce 
the relevant witnesses. Im doing so, the 
Court will have to ascertain not only 
what the rights of the parties were, buf 
also what the destroyed record was. In 
Katam Achutharamayya v. Rikki Naga- 
baushanam (ILR (1957) Andh Pra 739). 
the Andhra Pradesh High Cour, was re- 
q:tired to decide the desirability of re- 
constructing the record of which the ori- 
ginal award had been lost for no fault 
of either party. The Andhra Pradesh 
Eigh Court held that the Cour; could 
under the Court’s inherent power direct 
for reconstruction and upon the recon- 
struction of the record it would have the 
same effec; as of the originals them- 
salves, 

19 In this regard, i¢.is per'inent to 
tote, what was said by the American 
Court in Me. London.. : v, Joines (14845) 
42 Am Dec 640): 

“Cases must frequently have occurred 
ia which, by accident, the records of the 
Courts of justice have been destroyed or 
lost, and it would seem strange if the 
common law had provided no adequate 
means. by which the injuries growing out 
of such accident could he averted or 
remedied.” 


26.. We, in. the E REE R there- 


Š eee consider it appropriate to direct the 


Claims Tribunal to reconstruct the re- 
cord, As in the instan;. case; the mate- 
rial. evidence required to be brought on 
record is only the statements of the iwo 
witnesses, named above, the purpose of 
che present appeal would be served by 
directing the Claims Tribunal to get the 
game on record. We have noted above 
zhat counsel for the parties were unable 
so file the copies of the statements of 
shose witnesses. However, in the ends af 


justice, we consider it appropriate ' to 
give another’ opportunity to the parties 


to produce, the same before the Claims 
Tribunal on the case going to it in pur- 
suance of our order. The Claims Tribu- 
nal will first, serve the parties with the 
notice requirmg them to produce the 
copies of the statements of the witnessés 
if they have in- their possession within 
three -weeks' ' If the copies of the state- 
ments are produced, before the Claims 
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Tribunal, it will satisfy itself whether 
they ara she correct ones, -If, however, 
the parties fail in doing so, the Tribunal 
may ask them to reproduce the witnesses 
for making the statements, It goes with- 
out saying that the parties will have the 
right of cross examination of each other’s 
witness. 
- 21. The Claims Tribunal, Allahabad, 
ts directed. to comply with the above 
directions within three months from the 
date of receipt of copy of this judgment. 
Order accordingly. 


AIR 1983 ALLAHABAD 128 


SATISH CHANDRA, C. J. 
AND K, C. AGARWAL, J. 


' Committee of Management of Janta 
Vedic College, Baraut and others, Peti- 
tioners v, The Vice-Chancellor, Meerut 
University, Meerut and another, Respon- 
dents. 


Writ Petn. No. 2096 of 1982, D/- 6-190- 
1982. 

(A) U. P. State Universities Ac; (Presi. 
Act 10 of 1973), Ss. 13 (1) (a) (4) and (6), 
57, 58 — Educational institution — Ap- 
pointmen; of Administrator — Vice- 
Chancellor has such. power in urg- 
ent cases — Power of State Govern- 
ment under Ss, 57, 58 to appoint Auth- 
orised Controller ‘does not bar Vice- 
Chancellor’s power. (Educational Institu- 
tion — Appointment of Administrator). 


Power under S., 13 is available to be 
exercised by the Vice-Chancellor only ‘in 
urgent cases where immediate action is 
required to be taken, The two powers — 
one conferred on the State Government 
and the other conferred on the Vice- 
Chancellor — are not competing with 
each other. There is nothing in the Act 
indirectly prohibiting ' the Vice-Chancel- 
lor from making an appointment of an 
Administrator to meet the exigency of 
situation, 

In the instant case the Vice-Chancellor 
had recorded his satisfaction about the 
requirement of making the appointment 
and since the grounds mentioned for ap- 
pointment af the. Administrator appeared 
to be relevant it could not. be held that 
the order was invalid. Direction given to 
Administrator to take steps to hold elec- 
tion of the Managing Committee of the 
College. ‘(Paras 2, 6) 

(B) U. P. State Universities Act (Presi. 
Act 10 of 1973), ‘Ss. 13 (1): (a) (4) and Z 


KZ/LZ/F248/82/JDD/DVT `- 


M. C., Janta Vedic College v.` V.-C., Meerut University 


A.T. R. 


—Powers under — Not arbitrary as same 
are subject to final order. of executive 
Council, (Constitution of India, Art, 14). 
(Para 3) 

A, K 
for RESPON 


A. K. Sharma, for Petitioners; 
Yog and V, S, Choudhary, 
dents, 


K, C. AGARWAL, J.:— This wri; peti- 
tion under Art 226 of the Constitution 
challenges ‘the order of the Vice-Chan- 
cellor, Meerut University, Meerut, dated 
Ist of February, 1882 passed under Sec- 
tion 13 (1) (a) (4) and (6) of U. P, State 
Universities Act (hereinafter referred to 
as the Act) and Statute 13.05 (f) of the 
First Statutes of the University. By this 
order the Vice-Chancellor appointed 
Capt. Bhagwan Singh as Administrator 
along with Principal of the College to 
deal with all the financial and admin- 
istrative matters of the College. The rel- 
evan; portion of this order is. being 
quoted below. 

“(@) The present Managemen; which is 
in shambles is declared defunct and 
Capt, Bhagwan Singh former Ambas- 
sador of India in Fizi and residing im 
Delhi is appointed Administrator till the 
new elections of the Manasement Com- 
mittee are held. 


(ii) Captain Bhagwan Singh, as Ad- 
ministrator, along with the principal of 
the college will deal with all the finan- 
cial and administrative matters of the 
college, All the accounts such as mainte- 
nance fund, development fund. and all 
other funds so far operated by the man- 
agement committee will be operated by 


the Administrator and the principal 
jointly.” 
Challenging the aforesaid order Sri 


S5, S. Bhatnagar, the learned counsel for 
the petitioner urged before us tha; the 
Vice-Chancellor has not been empowered 
by S. 13 (1) (a) (4) and (6) to appoin; an 
Administrator. Hence the order made is 
invalid and is without jurisdiction, Read- 
ing the order as a whole, we find that 
the appointment of the Administrator 
was founded on the satisfaction of the 
Vice-Chancellor that the academic life of 
the College was totally disturbed owing 
to :— 


(a) the division among the teachers of 
the college belonging to the two warring 
groups of the management. 

-(b) the non-functioning of the presi 
dent dué to the court orders; no- appoint- 
ment of teachers to the .posts lying 
vacant for quite 


sometime is possible, - 


we 
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` ease’ ‘sought ' ‘to bè- prosecuted on: merits 

>` Petitioner not prevented from filing 

fresh suit for getting decree executed, 

i; (Para 17) 
Gases Referr ed : Chronological - Paras 
(1979) 1 Mad LJ 319 : 92 Mad BW 294 B 

AIR -1972 SC 1371 -~ 11 


(1970) .3 SCR 114: 1970) 2 SCWR 
-931 — a 13 
AIR 1960 ‘sc 388 . i E © 
(1958) 2 Mad’ Ly” 512 : Ks Mad LW 
- 698 - F 7, 15 
S. Suivanacayenn Prasad, in both for 


_ Petitioner; N. V. Suryanarayana” AUPIBY, 
in both for respondent, 


ORDER :— The Revision’ Petition 

which raisés rather ‘important: points, 

. arises . under the fő lowing circum- 
stances:— . ’ 


2, The Execution. Pecition’ No, 341/74 


in ©. S. No. 199/67 was filed for the 


execution of the decrze in A. S. No. 
94/69 allowing the. appeal. preferred 
against’ the dismissal of 9. S. No. 199/67. 


. 3. To the said E. P, obj ections were 
filed stating inter alia that the decree 
was inexecutable inasmuch as it was 


merely a:. declaratory decree. The objec- 
- tions were overruled and the E. P, was 
allowed. The appeal A.-S. 135/76 - pre- 
ferred against that : ‘order: was dismissed. 
Hence” this revision, 


‘4, Pending ‘A. S. ‘No.- 135/76 the revi- 


` herein 
that 


sioń-petitioner-judgment-debtor ` 
filed O, S. No. 285/78  zhallenging 


the decree obtained ` in A. S. No. 94/69, 


as inexecutable: and per.ding the ©. 5. 
EA. No. 3058/79 was filed for injunction 


restraining. the v respondent-decree- 
holder- herein from executing the de- 
cree; when rejected C.MJA. was. filed 


in this- court. and therefore the C.R.P, as 
-well as the C.M.A, showd be disposed of 
by a common. order. l 

5. Before adjudicating - “pon eee 
ther the decree is inexcutable the cir- 
cumstances in brief tha- led to’ this re- 
vision may be noticed. ‘2. S. No. 199/67 
was filed by the -respondent-plaintiff 
herein for declaring thaj:he is entitled 
to free air and light and the 
construction of the balcony ‘by 3 feet’ on 
the first floor and also the pillars con- 
structed on the ground floor . thereby 
diminishing. and affecting the ‘righ, of 
the plaintiff to free air and light may be 
caused to be removed by.. issue. of a 
mandatory injunction and: further. re- 
pon ‘the defendant from interfering 
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extended 


A.P. 65 `: 
with the ‘right of the “plaintiff” ‘to free 


‘air and light. The said suit was dismiss- 


ed. As against that A. S. No. 94/69 was 


preferred which was allowed’ and the 


decree so passed in A, S, was sought 
to be executed through EE. P. No, 341/ 
74, When it was allowed on being ‘ob- 
jected to A. S. No. 135/76 was preferred 
and when the said A, S. was dismissed, 
the © petitioner-judgment-debtor ` herein 
preferred the révision. 


6. ‘The principal contention of Sri S. 
Satyanarayana Prasad the learned. coun- 
sel for the petitioner is thay; the decree 
so passed is not executable since it is 
merely a declaratory decree . as there 
was no consequential direction, The 
only alternative -for the respondent- 
décree-holder herein is to file a suit and. 
get the decree executed, The counter- 
contentions of Sri Suryanarayana 
Murthy, the learned counsel for the re- 
sponndent are that. the decree. is not 
merely a declaratory decree as. it man- 
dates conferring the right to have the 
decree executed by: getting the obstruc- 
tions caused, removed. Even if there . is 
any ambiguity in the decree so passed, 
reference could be had. to- the pleadings.. 
and the judgments passed thereon, to 
comprehend what the "decree contem~ 
plated, - l 


'7..3The decree passed in A. S. No. 94/ 
69 -may now be read : 


“In the result, the judgment and de- 
cree of the lower Court are set aside 
holding the plaintiff is entitled to a 
mandatory injunction with . regard to 
the removal of the extended balcony 
and the pillars constructed by the dèe- 


fendant adj oining the windows: of the 
plaintiff in the ground floor- and for a . 
permanent injunction’ restraining the 


defendant from interfering with the 
light and air that were being enjoyed by 
the plaintiff.” 


The case law cited for and against in 
this behalf may be noticed. In Rama- 
nuja Naicker v, Seethalakshmi Ammal, 
(1958) 2 Mad LJ 512 while dealing with. 
the decree referred to the clause con- 
tained. therein which reads as follows:— ~ 


sx “TIT (a) that the -8th defendant be and 
hereby. is entitled -to past mainéntance 
due to-her. mother. 7th defendant -for a 
period. from 12- years. prier to suit up to 


27th, Nov.. 1950, the date of death- of "th 
defendant, at.. Ree: 100 - ‘per. mensem; tie 


4 
fee s 
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((b) for the xeturn af the sum of Bu- 
pees 500 wiven by ‘ther husband's family 
to that of plaintiff and defendants 1 +0 3; 

(c) to be meimbursed by plaintiff and 
Mefendants 1 to 3 the sum of Rs. 590 
spent iby ther for the funera) of her 
mother (th .-defendanty”’, 

This clause was followed by another 
clause which ran as follows:— is 

XV. That the payments of ithe amounts 
declared under para TI (supra) bea 
charge an items J, 13, 44, 20 and 52 to 
‘$62 of dhe plaint A -schedule.” 

A Division Wench of the Madras 
Court jeld: 

“he decree does declare that the 

eshth defendant is entitled to the past 


High 


maintenance due to her mother and to` 


ther sums of money. But there is no 
direction that the plaintiff or any of 
th. defendants or all of them do pay 
to the .eighth defendant any .amounits on 
or before a particular date, The further 
clause also declares a charge on ceriam 
items, but there is no specific provision 
that jm default of payment of ithe 
amounts declared to be due to the -eighth 
defendant, the charged items, or such of 
them as may be sufficient, to «discharge 
fhe amounts due amder the decree, he 
sold; on the Janguage of tthe decree we 
cannot bu; hold that the decree is mot 
executable. We are convinced however 
That H could ‘not ‘have been tthe inten- 
tion of the parties that though the eighth 
defendant was finally declared to ‘be 
entitled to particolar sums ef money, 
mevertheless she shonkid mot obtain any 
©Lehaf by way of recovery of that money 
in execution of the decree, %% contd 
never ‘have been intended that she 
Should. file.another snit tto recover hbe 


amounts declared +o be due to her. In 
our opinion ihe respondent, the «eighth 
defendant. should have brought to ‘the 


notice of the Count the lamna in the de- 
cree -as drafted and we are certain that 
the Court would have made necessary 
modifications to he decree.” : 

3. ‘The next case is Abdul Moham- 
med v. -Armugham Pillai, (979) 1 Mad 
‘LJ ‘319 ‘fhe facts of which are Kittle and 
analogous 40 tthe case on hand, may 
‘briefly ‘be noficed: — 

“The appellant and the respondent 
therein were owners of neighbouring 
properties. Disputes arDse tbetween them 
and eadh one fled a sut ‘against ‘the 
@ther for injunction, which were -dis- 
missed. iby ‘the tial court, So - also - the 
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the parties weng in second appeal to 
the High ‘Court, it passed a decree in 
the following terms: ' 

“In the result, the decree of the trial 
court confirmed by the lower Appellate 
‘Court, is modified by granting a decla- 
ration that the suit wall belongs to the 
plaintiff (Abdul Mohammed)  exclusive- 
ly, subject to tke right of the defendant 
(Armugham Pillai) to rest His ‘thatched 
root thereon and. that the ‘plaintiff is 
further entitled to the accustomed sup- 
‘ply of light and «air through tthe wenti- 
Jators as ithe thas ‘been receiving al 
along.” . 

3. Thereafter E. P, -was filed, which 
ended up in Second Appeal. In the E. P. 
appointment of a ‘Commissioner by the 
‘Court was asked for to enforce the right 
to air and light which, as mer the allega- 
dion, of the decree-holder were being in- 
terfered with. The Commissioner was 
appointed directing him as under: 

“We is directed ito carry out the direc- 
tions of High Courts Jndgmen; im S.A. 
895/70 and provide accustomed air and 
light to the plaintiff through ithe venti- 
dators after removing any obstructions 
in :providing the above supply,” 


£6. Appeal was preferred against the 
said order o ‘the ‘District Judge. The 
District Judge held that execu- 
on petition did not ie as ithe 
remedy was only by way of filing 
a suit. As against fhat ‘CNA. was pes 
ferred to tthe High Court, There tha 
contention which «was pressed into :ser- 
wice was that whether a dresh :suit would 
be a proper remedy, or tthe mattar could 
be agitated in ‘execution -of the decree. 
The Madras High ‘Court held: ttha; tha 
proceedings jin execution cannot be con- 
werted into «a stit and that the proper 
remedy for the appellant is to fle a suit 
do enforce that right, ‘On the terms of 
the decree iit is mot self-execntable and 
therefore, the execution petition was 
‘clearly mot maintainable.” i 

4d. In Bhavan Vaja v. Solanki Hanuji 
ATR 2972 SC 1371 the Supreme Cont 
while discussing tthe scope of S, 47 CPC 
held (at sp, 1374): 

"It ïs ‘true tthat an -executing court 
cannot go ‘behind the decree under exe- 
cution, But tfha; does mot ‘mean that it 
thas mo duty to ‘find «out the ‘true effect of 
that decree, For construing <a deeree, iit 
‘can and in appropriate cases it ought ‘to 
take jinto -consideration ‘the ‘pleadings as 


appeals preferred against, When one -of well.as ithe. proceedings leading mpito the 
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decree. In order to find out the: mean- 
ing of the words employed in a decree, 
the. court often has: to ascertain the cir- 
cumstances’ under which these words 
came to be used, That: is: the plain duty 
of the executing cour; and. if that cour? 
fails to discharge that duty it would b= 
deemed to have. failed o exercise ths 
ffurisdiction vested in it.” 

12, In Topanmal v. Kundomal Ganga- 
ram, AIR 1960 SC 388 the Supreme 
Court while dealing with the power cf 
executing Court tœ corstrue a decree 
which is ambiguous, held: 

"The decree passed, at the worst, 
could besaid'to be an. ambiguous decree 
and i¢ is the duty of the executing Court 
to construe. the decree and for that pur- 
pose it would be certainly entitled to 
look into the pleadings. and the judg- 
ment.” 

13. In Sudhir v. B, K. Thapar, (1970 
3 SCR 114 while dealing with a casg 
where one of the terms of the lease re- 
lating to a cinema house was that after 
the expiry of the lease, the lessee shall 
have the option to renew the leasa with 
the consent of the lessor. At the end of 
the lease. period, the lessor brought a 
suit for ejectment, bug died during is. 
pendency. But, however, the surg was: 
compromised. between -he Tegal repre- 


sentatives of the lessor and: the lessees 
by which the tenancy was cortinued 


up. to a certain time or the terms ard 
conditions of the original lease, and the 
lessees were to vacate on. a particular 
date. One of the legal representatives 
sold his share in the cinema house lo 
the appellant who sought execution of 
the compromise deeree on a date which 
was a few days after the date on which 
the suit premises: were to be vacated: The 
lessees contended that the compromise 
created a fresh lease, shat the decree 
was only a declaratory one and that 
they were entitled to an extension of 
the lease on the basis of the renewal 
clause. Thep the Supreme Cour; heldr 

“The question whether under the 
terms of a compromise the partias 
entered into a fresh lease or were only 


granted an extension o= time for deli- 
very of possession depends: upon the 


intention of parties as expressed. in the 
compromise and the dezree based. on if. 
On the terms of the compromise in the. 
present case, the lessors had granted a 
fresh lease and the lessees were given 
the option to renew the lease. which 
was one of the terms of the original 


P, Venkata Kasi Viswanadham vu Vallabha. Vyas 


‘unequivocal and' is not ambiguous; 
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lease, at the endi of the term: fixed, that 
is; 3ls¢ Dec.. 1962. Hence: the dinection 
in the compromise decree: to vacate at 
the end: of the term would: be ineffective 
and would: not amoun; to am ejectment 
decree. It is: at best a declaration of the 
righ: of the lessors: to eject the. lessees 
at the end: of the lease period if the 
lessees: fail tœ get a renewal, Merely 
because the compromise had fixed the 
period! during’ which the: respondents 
continued as: lessees; ft didi not mean 
tha¢ the renewal clause im the original 
lease: had: no; become one of the terms 
of the agreement.” 


t4 On the above. conspectus what 
emerges is: that when there is ambiguity 
in the decree, certainly i is competent; 
for the executing, Court to go behind} 
the decree and look into the pleadings 
and the judgment so as to have the as- 
sistance from them in order to have 
the ambiguity dispelled! Therefore, Sec-} 
tion 47, C.P.C, would not be a bar and; 
the Court can cal? in. aid the contents off 
the pleadings as. well as tlt judgment, 
But however, where the decree is clear,| 
they 
Executing Cour; cannot call’ for the A | 
sistance of any of the documents, viz. 
pleadings” judgment and so on, Ft has to 
be spelled out from the decree itself as 
to whether it-is a declaratory; decree 
simpliciter, or whether there are accom-| 
paniments. to: the decree with consequen-{ 
tial directions: in case the right confer-' 
red. is not given effect to; 

15.. In so far as the decree in ques-] 
tion is concerned, in my judgment, it isa 
declaratory decree simpliciter, I do not} 
find any ambiguity whatsoever in the) 
decree. so as. to. spell out, as to what it 
contains. I merely confers the title inf 
regard. to the right of light, and’ air to 
the plaintiff and it also says that he is 
entitled to an injunction restraining the 
opposite party. frem interfering with. 
But, then there is no positive direction 
along with the declaration of the right, 
for the implementation of the said order 
prescribing the course of actiom im case 
the order and directions are not imple-| 
mented. In fact in Ramanuja Natcker 
v. Seethalakshmi Ammal ((1958) 2: Mad 
EJ 512) (Supra) wherein apart from the 
entitlement to a particular sum of 
money, i¢ also sought- to create a charge , 
against the particular items mentioned 
in the schedule to the plaint. Notwith- 
standing that, Rajamannar; Chief Jus- 
tice held thaț it was only’ a declaratory: 


iets because of the fact that if the 
direction for payment of money is dis~ 
puted, then what should follow. The 
case béforge me is a case of a fortiori. 
Here we lack good many details, Bar- 
ring holding that the plaintiff is entitled 
to light and air by way of mandatory 
injunction, it has not laid down as to 
which of the pillars, on what direction 
and to what extent the balcony will have 
to be removed and if it is not obeyed, 
what directions should follow in con- 
sequence thereof. Therefore, it is quite 


manifest from this decree that it lacks ` 


in many: of the material particulars 
which a decree for mandatory injunc- 
tion should inevitably contain. Parti- 
cularly so, in the absence, of any plan 
appended thereto and without any guid- 
ance whatsoever laid down, the execut- 
ing Court cannot simply execute. t 19 
for the Court which passes the decree to 
incorporate all these courses of action. 
In the. absence of any, it is not com- 
petent for the executing court to take 
a look at the pleadings and the conse- 
guential prayers made thereof and then 
execute the decree, as it will be 
amounting to rewriting the decree in- 
corporating all those ingredients in it. 
16. Yet another _ contention -.was 
sought to be pressed into service by the 
learned counsel for the respondents Sri 
N. V. Suryanarayana Murthy. that in tha 
Second. Appeal preferred against A, S. 
No, 94/69 the petitioners herein them- 
selves made an allegation that as -. per, 
the decree the respondents 


to remove the „pillars, and if 
0, it is too late in the day 
for the petitioners to argue that 
it is merely a declaratory decree 


and so they are estopped from raising 
the same. Ex. A. 3 is the affidavit filed 
in support of a  Miscellaneious Petition 
filed in the Second Appeal. Reliance is 
placed by the learned counsel for. the 
respondent on the following passages in 
Ex. A. 3, 


“The learned Subordinate Judge with-. 


out considering the evidence on record 
and the probabilities ofthe case, revers- 
ed the judgment of the lower Court on 
surmises and conjectures. He held that 
the plaintiff is entitled to a mandatory. 
injunction for removal of the balcony 
and the ‘pillars constructed by me in the 
' space ‘ABCD’ and for ‘a permanent in- 
junction. restraining. me 


ing ‘enjoyed -by the plaintiff’, 


- 
kaal 


are seeking. 
- claratory decree,, 


prevented from ling either a fresh} 
‘suit or get the. decree so amended, . I 
‘apprehend this contention is not “well 


from: interfer-" 
= ing: with the light: and`air ‘that. were bex: i 


Taking advantage’ of the decree pass* 


ed by the lower appellate court, the -re«-~- 


spondent ~will-now: take steps for demo- 
lition of the balcony and the pillars con- 
structed by me in the space marked 
‘ABCD’ in the plaint plan which admit- 
tedly belongs to` me. I will “be subject- 
ed to grave hardship and irreparable 
loss unless the decree passed by-. the 
lower appellate Court is not PUEDSTAGS 
immediately.” 


Based on this, it is contended that no ` 
allegation. that the decree is only a de- 
claratory decree has been specifically 
made in the affidavit and therefore, they 
are barred from pleading now in the} 
executing Court. I do no; find anything} 
Which would bar the petitioner here- 
in from agitating that the decree is only 


a declaratory decree. What all has 
been stated is more or less an extract 
of the operative portion of the judg- 


ment. Therefore, this would not create} | 
any bar from. agitating that the decree 
is a declaratory decree. Hence the con-| ~ 
tention of the learned counsel for the} 
respondent . which has. 
rejected, i 


17. On the: affidavit. (Ex. - A-3) Sa 
in support of .the C. M. P.; the öp-j. ` 
eration of., the decree was suspend- 
ed. On this basis it is sought to-be: con- 
tended by the learned. counsel for .they 
respondent that. since the. appellan, in 











that Second Appeal, who is the petitioner} .- 


herein, did not raise any. objection with 
regard to the executability of the decre@ . 
on the premise that it was only a. de-|.. 
he respondent is now]. ; 


founded either. The nature of the de-f 
cree and the exécutability thereof are} 
the matters which fall within the pro-| ` 
vince of the executing Court. There~|° 
fore, this would not bar the petitioner 
herein from agitating about the éxecuta- 
bility of the decree at a time when the 
decree is sought to be executed and not 
at a time when the case is sought to be 


prosecuted on merits; Hence the con- 
tention is: rejected. 
18. In the ‘circumstances | the . order 


. under revision which is erroneous, is 


set aside. The Civil Revision Petition, 
Is - allowed. No casts. 
Tr C. M, A. No.. 771/81: 


19. In view of. the judgment in c. R: 


'P. 2909/80 no order is. ) necessary : th Tr, ` Si 


A.LR: O : 


no substance, isj -7 


1983. . Md. Ibrahim Khan v. 
€. M. A, No.-.771/81. The Tr. C, A. is 
accordingly disposed of, - No. costs. 


Order accordingly 


AIR 1983 ANDHRA PRADESH 69 ~ 
CHENNAKESAV REDDY AND 
KODANDARAMAYYA, JJ. 

Md. Ibrahim Khan, Petitioner v. Su- 
shee] Kumar and another, Respondents. 


Writ Petn. No. 4667 of 1£82, D/- 27-8- 
1982. 


(A) Commissions of aries Act (60 
of 1952), Section 5 — Enyuiry before 
Commission undey the Act — Not quasi- 
judicial in nature. 

Iņ an inquiry before the ‘Commission, 
there is neither a dispute nor a decision 
which prej judicially affects any right. 
There is an investigation ard a mere re- 
port of the facts ascertained. There is 
no decision. Therefore, use of the acco- 
lade judicial or quasi judicia] to inquiri- 
es before a Commission o* Inquiry ap- 
pointed under the Commissions of In- 
quiry Act is inappropriate. The commis- 
Sion is not an adjudicating body, but 
an assisting body that assesses the’ facts 
and’ assists the Governmen: in the arri-. 
val of an appropriate decison. (Para 41) 

The Commission is only fictionally a 
Civil Court for ‘the limited purposes en- 
umiérated ` in Section 5 (4), there 
is no accused and no ‘specific charges 
for trial © before the Commiission, 
is , the Government, ‘under the- 


required ` to` pronounce oné way or the. 


other on the findings of the Commission. 
Therefore, 


missions of Inquiry is not quasi-judicial `- 


in nature, AIR 1978 SC 68, ‘Rel. on. 
` (Para 42) 
(B) Commissions of Inquiry Act (60 
of 1952), Sections 8B, 8C ands — Inquiry 


under the Act — Right of person likely ` 


to be prejudicially affected 
examine witness — Nature of 
of natural justice — Applicability. 
stitution of India, Art, 226). 
Only when a witness is 2xamined viva 
voce. before the Commission the right 
to cross-examine that . witness . accrues 
under Section 8C to the person likely 
to be prejudicially affected, No such 
right arises when evidence is given on 
affidavits. Casé law discussed. {Para 47) 
' The provisions of © Section 8B of 
8C do not confer the Tight al summon 


SZ/SZIEAGB/B2I/ISNV ` o O O a a 


to cross- 
—- Rules 
ane 


nor 
law, ` 


the enquiry ‘under. the Com- - 
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parties. who have given evidence on af- 
fidevit, for .cross-examination. The gene- 
ral right to cross-examine a witness will 


Susheel Kumar 


. accrue only when thé evidence is record- 


ed viva voce. . Further such right can- 


not be claimed by invoking principles of 


natural justice as rules of natural justice 
do not supplant but only supplement 
the law. (Paras 52, 53) 


(C) Commissions of Inquiry Act (60 
of 1952), Section 5 — Enquiry under — 
Matters referred subject-matter of 
eivil suits by person whose conduct is 
referred for enquiry — No ground to 
challenge jurisdiction of Commission on 
ground of that there would be adjudica- 
tion of title as there is no lis and de- 
finite judgment in the enquiry. 

(Paras 7, 9) 
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mad Ibrahim Khan, now, known..to . the 
public as the. ‘King of Land Grabbers’ 


ft me is the petitioner, in this, writ petition: He 
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disclosed to the public disturbing facts. 
He involved in the allegeq acts of land 
grabbing some senior civilians and vet- 
eran political grandsires provoking a 
probe by a high power commission. He 
now seeks to invoke the extraordinary 
jurisdiction of this court under Art. 226 
of the Constitution to interdict the pro- 
ceeding of the Commission of Inquiry, 
Land Grabbing, by the issue of ‘Writ 
mainly on the ground that. the proce- 
dure followed by the Commission is 
contrary to the provisions of the Com- 
missions of Inquiry Act, 1952 and the 
Rules made thereunder. 


2. By G. O. Ms. No. 146, General Ad- 
ministration (General-B) Department, 
dateq 17th March, 1982, the Govern- 
ment of Andhra Pradesh appointed a 
Commission of Inquiry under the Com- 
missions of Inquiry Act, 1952 (Central 
Act 60 of 1952) consisting of a single 
member viz., Sri Susheet Kumar, I. A. S. 
Commissioner of Sugar and ~ Ex-Officio 
Secretary to Government, Industries and 
Commerce Department, to enquire into 
the allegations of land grabbing by 
Mohd. Ibrahim Khan, the petitioner. The 
Commission was requested to complete 
its enquiry and submit its report on or 


before 17th May, 1982. Subsequently, 
by G. O. Ms. No. 208, General Ad- 
ministration (General-B) Depart- 
ment dated 13 April, 1982, an 
amendment to the . Notification issued 


under G. O. Ms, No. 146 was issued. By 
the said amendment, the terms of re- 
ference were modified and they read as 
follows :— 


“2. The terms of reference 
Commission. shal] be as follows.— | 

(1) to probe and inquire into such of 
the cases pertaining to complaint, and 
allegations of land grabbing of Govern- 
ment lands, local authorities lands and 
also of certain private owners’ lands by 
Sri Mohd. Ibrahim Khan son of Sri 
Mahaboob Khan of Hyderabad City and 
his associates, either directly or by for- 
mation of bogus Co-operative Housing 
Societies registered in the Hyderabad 
(Urban) and Ranga Reddy Districts or 
otherwise which are submitted to or filed 
in the office of the Commission by the 
Director General of Police, Andhra Pra- 
desh or by the Commissioner of Police, 
Hyderabad City on by the District Col- 
lectors of Hyderabad (Urban) and Ranga 
Reddy Districts or by the State Crime 
Branch C. L D. more particularly into 
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of the 
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those cases. that are described in the 
Annexure appended hereto 

(2) to inquire into other complaints 


and allegations relateg ther eto or con- 
nected therewith.” 

By G. O. Ms. No.. 271 dated 17th May, 
1982 the time. limit for the. submission 
of the report was also extendeg till 15th 
July, 1982. 

3. The Commission issued notices on 
26-5-1982 under Rule 4 (1) (ay of the 
Andhra Pradesh Commissions of Inquiry 
Rules, 1968 (Hereinafter referred to as 
‘the Rules.) to the petitioner and several 


others te furnish statements, in duplicate: 


accompanied by affidavits ang docu- 
ments, relating to the: matters mentioned 
in the notice, Simultaneously with the 
issue of the aforesaid notice, a gener 
notification in all important, local dailies. 
was got publisheg as. required by Rule 
4 (1) (b) of the Rules. Im response te 
the. above notices, several persons. filed 
statements supported by affidavits and 
documents indicting the petitioner. But 
the petitioner raised several objections 
to the notice contending that, the notice 
was ultra vires the provisions of Article 
20 (3) of the Constitution, and further 
that land grabbing by a. particular ii 





dividual was not a matter of public iml- 
portance for the appointment of any 
Commission of Inquiry and requested 
the Commission to recall its notice. Ol 
a consideration of the objections raised 
by the petitioner, the Commission by its 
order dated 28rd June, 1982 rejected’ the 
contentions. of the petitioner. The Corn- 
mission, however, granted the petitioner 
permission to inspect such documents a 

were produced. before the 
After a careful scrutiny of the 


Commission, 
several 


affidavits and documents received by the ~ 


Commission in response to the notices 
under Rule 4 (1) (b) of the Rules, the 
Commission felt that the allegations’ 
contained in and the information fur 
nished through the aforesaig affidavits 
ang documents might prejwdicially- affect 


the petitioner’s reputation. So om 24-6- 
1982, three notices were issued: to the 
petitioner under Section 8-B of 


the Commissions of Inquiry Act. 1952 
(hereinafter referred. to. as: ‘the Act’), on. 
24-§-82 and 26-6-82 and 26-6-82.. By the 
said notices, the. petitioner. was: informed. 
that it: was necessary to enquire. into. his: 
conduct and his reputation may be pre- 
judicially affecteqd by the 
contained and the information furnished 
in the affidavits mentioned im the notic~ 


allegations: 


a 


d 
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es. He was further informed that he 
may ‘avail of the opportunity by pro 
ducing ithe necessary material in the 
form of affidavits accompanied’ by the 
authenticateg documents touching the 
matters raised in the affidavits particu- 
Jarly regarding the nature, identity oz 
Survey Numbers and extent of the land 
abutting or forming part of ‘Makta 
Madar Shah’ the possession of which the 
Government had taken on 2-5-1982; the 
jand alleged to have been ‘encroached 
upon by Bakelite Hylam Employees’ Co- 
operative House Building Society, the 
jand claimed by the United Co-opera~ 
tive Housing Society, Hyderabad, and 
Our Home Weaker Sections Co-operative 
Society which is said to betong to Jubiles 
Hills Housing Seciety, Hyderabad. The 
petitioner made three applications on 29-6- 
1982, 30-6-1982 and 1-7-1932, In respect 
of the aforesaid three notizes respecti- 
vely requesting the Commission to fur- 
nish the copies of the several documents 
referred to in the affidavits mentioned in 
the notices and give him reasonable tim2 
to submit his explanation after furnishing 
the copies. He also requested that under 
the Act be cannot be called upon to suk- 
mit his explanation even before he %s 
given an opporlunity te cross examine the 
witnesses by calling therm before the 
Commission with reference to the af- 
fidavits filed. by them. The Commission 
of Inquiry by its order dated 3-7-1983; 
observed that the Commiss.on of Inquiry 
was only a fact-finding body and that the 
procedure adopted. by the -Commission 
was not violative of ‘the principles cf 
natural justice. Further, the petitioner 
was permitted to inspect al] the docu- 
ment, filed before the Commission þe- 
tween 5-7-1982 anq 9-7-1982 and take 
copies of any documents in the presence 
of the Secretary tothe Commission within 
the stipulated time. He was also grani- 
ed extension of time to avail of the op- 
portunily as provided- in the notices 
under Section 8B of the Act by 12-"- 
4982. On 5-7-1982 while the petitioner 
was taking extracts of the order dated 
15-9-1950, the representative of the Re- 
venue Department N. Veera Reddy, ob- 
jected to the taking of extracts from the 
above report. ‘Therefore, the petitioner 
filed a petition on 5-7-19&2, requesting 
the Commission te permit him to take a 
copy of the report ‘of the Land Record 
Officer referred to in the order of the 
Cellector dated: 15-9-1950: He also filed. 
‘petitions on 6-7-1982 and- 7-7-1982 to 


of the petitioner to 
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summon the officers whe have given 
report against him and permit him te 
cross-examine them as wellas the inves- 
tigating officers. He claimed that he 
has such q right to cross-examine the 
witnesses under the Act and the Rules 
made thereunder. The Commission of 
Inquiry by its order dated 7-7-1982 up- 
held the privilege claimeg on behalf of 
the ‘Revenue Department under Sec- 
tions 123 and 124 of the Evidence Act 
in respect of 4 documents and permitted 
the petitioner to take copies of the other 
documents. The prayer of the petitioner 
fo cross-examine the witnesses who have 
swerm to the affidavits before the Com- 
mission was rejected holding that the 
right to cross-examine a witness arises 
only when a witness is examined orally 
by the Commission and not when the 
evidence is taken on affidavits. The peti- 
tioner was permitted by the Commission 
to tender his evidence in the form of 
affidavits ag already intimateg to him in 
the notices issued under Seclion 8B of 
the Act. Aggrieved against the proceed- 
ings of the Commission dateq 24-6-1982, 
26-6-1982 ang 26-6-1982 under Sec. 8B 
of the Act and the order of the Commis- 
sion dated 7-7-1982 rejecting the request 
cross-examine the 
witnesses who have given evidence by 
way. of affidavits, the petitioner has filed 
this writ. petition to quash the said notic- 
es wnder Section 8B of the Act and the 
order of the Commission. dated‘ 7-7-1982. 
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4: The learned counsel for the peti- 
tioner Mr. Gururaja Rao, ‘submits that 
the Commission of Inquiry. is not com- 
petent to go into the questions of title 


- to- the property and can only go into the 


conduct and reputation 
But, argues the learned counsel, that 
the three notices under Section 8B of 
the Act issued by the Commission dated 


of any person, 


24-6-1982, 26-6-1982 and’ 26-6-1982 really 


raised questions of title to the immo- 
veable property. The learned counsel 
further pleads that no enguiry by the 
Commission jis called for nor permissi- 
ble, in respect of the land: known as 
'Makta Maday Shah’ which the Govern- 
ment have admittedly taken possession 
of on 2-5-1982 and a civil suit filed by 
the petitioner and an appeal fileq under 
the Hyderabad Land Revenue Act ara 


-already pending in respect of the same 


property. 


5. The learned counsel in- support -of | 
his. submission placed reliance on a de- 
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- rendra. Brahmachari v. Union- of India, 
AIR 1979 NOC 91 (Delhi) ‘wherein: it was 
observed:: 

“A EA should nee dea] with a 
matter if a civil or criminal court is al- 
' ready ` seized of it.” ` 

6. On the other hand, the learned 
Advocate General appearing for the 
State Goveriiment ` submits that the ` en- 
quiry by the Commission is into a matter 


af public importance, namely, systematic | 
Government 


large scele grabbing of 
lands, the © Commission is only a fact 
' finding body and questions of title are 
not decided. According to the learned 
Advocate General, the enquiry relates 
only to the conduct and reputation of the 
petitioners. The allegations against the 
petitioner relate to large scale tampering 
of revenue records, forgery and fabrica- 
tion of revenue records showing Survey 
Numbers which for the purpose of land 
grab, wer2 never in existence. In an en- 
quiry inte such allegations, according to 
him, the questions of title. might inci- 


. dentally arise and the Commission being | 
_. Only a fact finding. body, it will only 


help the Government to form its opinion 
for further action. 


. 7. It is true. that the only power ~ of j | 
as a judicial inquiry and the order ulti- 


the Commission is to enquire and make 
a report and embody therein its recom- 
mendations. 
power of adjudication of any questions 
of title or dispute and pass a decree 
which. can be enforced . proprio vigore, 
There is ro charge as such against any 
person; ner is there any accused or ac- 
usor, There is neither a plaintiff nor 
a defendant. 
raising issues. to be fried. No one is 
punished. . No serious disability or dis~ 
qualification is incurred by the findings. 
The enquiry made by the. 
: differs from a criminal trial. The Com- 
mission is only a, machinery set up to 
enquire into. a definite matter of public 
importance and to make a report so as 


to enable the Governments to take such- 


action as the Government may deem fit. 
Em the ene there is no definite judgment 


of judicial functions. The Supreme Court 
© in Ram ‘Krishna Dalmia v, 5. 


observed: 


only ` power that: the 


s Commission has is to enquire and make :. 
ue a: ‘on behalf :: ef.-the -Revenue Depart- - 


a “report: and: embody therein its recom=' 
E “Phe Commission ` has: no 
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Cision of the Delhi -High ‘Court in Dhi- 


The - Commission has ...no : 


There are no pleadings 


Commission. ` 


n the enquiry, nor is there any usurpation Govt, and upheld by 


R. Tendol- 
kar, AIR 1958 SC 538 Gt p. 546) has ` 


CATR. 


power of adjudication. in ‘the sense of 


passing -an -order which .can be enforced 
- proprio vigore.- 


-A clear -distinction must 
on the authorities be. drawn between a 
decision ‘which, by itself. has no- force 


‘and no penal effect and a decision which . 


becomes enforceable immediately: or 
which may become enforceable by some . 
action being taken. Therefore; as the. 


‘ Commission we-are concerned -with is 


merely -to investigate and record its 
findings anq recommendations ` without 
having any power to enforce them - the 
inquiry or report cannot be looked upon 
as a judicial inquiry in the sense of its 
being an exercise of judicia] function 


' properly so called and consequently the 


question of usurpation by -Parliament 
or the Government of the powers of the 
judicial organs of the Union: of India 
cannol arise on the facts of this case.. 


. 8. Again the Supra Court in P. V: 
Jagannath Rao v.. State of Orissa,.. AIR 
1969 SC 215, dealing with the question, 


‘whether the appointment of Commission 


of Inquiry under. Commissions -of -In- y 
quiry -Act, during the pendency: of civil 
litigation. would amount to- Contempt of 
moun held (at p:-226):— |. ; 


.“The inquiry cannot be looked upon 
mately passed cannot be enforced pro- 
prio vigore: The inquiry -and the inves- 
tigation by the Commission do not there- 


fore amount to usurpation of the func- 


tion of the corrts. of law. The ‘scope of 
the trial by the. courts of law ang the 
Commission of Inquiry is altogether dif- 
ferent. x 


9. Therefore, the grievance of the 
petitioner that the Commission is going 
to inquire and decide questions of title] 
of immovable property, is wholly un- 
founded. ` . l 


10. - Before embarking on a considera- 
tion of the question relating to the pro- 
priety of the procedure adopted by the 
Commission one other submission of the 
learned counsel relating to the legality © 
of the privilege claimed on behalf of the . 
the Commis- 
sion under Sections 123 and 124 of the 
Evidence: Act by the order, dated 7-7-82 — 


-in respect of.certain documents request~ 


ed for inspection by the petitioner, may 
be. considered. 


- I1. - It is. true. that the privilege claim- 


-ment in respect of four documents Was . 


; sel, wil] result in the 


.the petitioner. 
_ General -has stated before us from the 


..and make copies. thereof. -. 
.-is unnecessary to go. into the 
- Of legality of the claim of privilege. 


. 
* 


the persons 
< evidence 
tion by the petitioner 


learned counsel 
mission decided the matter.in a meckani- 
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. upheld -by - the. Commission. in its 
. order dated 7-7-1982. - The.. Commission 


| opined. that the disclosure of. those doacu- 


ments is against. publie.. interest. The 
submits that.. the. Com- 


scrutinising the true 
nature of the documents. The rejection 
of the request. of the petitioner to in- 
spect those documents, argues the coun- 
denial of a rea- 
sonable opportunity of being heard to 
The. learned Advacate 


cal way without 


Bar that the privilege claimed has seen 
waived and the petitioner . will be per- 
mitted to peruse the said documents also 
Therefore, it 
questien 


12. Then there remains the really com- 
plex and vexed question whether the 


: procedure adopted by the Commission is 
-Opposed to the principles: of nacural | 
- justice. 
- -petitioner argues that cn a proper con- 
‘struction of the provisions 
'- and 8C of the Act and- the 
+ thereunder, 


- The: learned -- counsel for the 
of Secs. 8B 

Rules made 
the. right ‘procedure fo be 
adopted by the Commission is to- make 
who have given affidavit 
available ` .for ` cross-exanaina- 
and the rėjeztion 


_ Of such request ‘is “contrary to” the. pro- 


7 visions of the. Act: and’ the fundamental 
principles of natural justice 


applicable 
to quasi. judicial inguiries. It is, there- 


fore, necessary to read the provisions of 


the Act relating to’ the procedure to be 


` followed by the Commission : 


` “Section 8: Procedure to be followed by 


_ the Commission :— The Commission shall, 
subject to any rules that may be made 
-ü this behalf, have power to regulate 
_its own procedure l 


(including ” the f£xing 
af places ang times of its sitting and 
deciding - whether to sit in pape or in 
private). 

sa? E 

-8B: Persons likely to be prej vudicially 


‘affected to be heard. I= at any stage of 


l inquiry, the Commission :-—- > - 


-(a) considers it: necessary to. - inquire 
into the. conduct of any person; or 


(b) is of opinion that the reputation 


. of any person is likely to’ be prej jud-cial- 
>. ky affected by the inquiry, 


‘ the commission 
. -~ son a. reasonable . opportunity of . being 
. heard Jin :the .inquiry and to. produce evi- 
-+ dence. in his defence; noe ees 


-shall zive to that per- 


+ 
su 
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Provided that nothing in this. Section - 
shall apply where ‘the’ eredit: of. a — wit- ° 
ness is being impeached.. - 

8C. Right of cross-examination. eF 
representation by. legal practitioner: 
The appropriate Government, every 
person referred to in Section 8 (b) and, 
with the permission of the Commission, 
any other person whose evidence is re- 
corded by the Commission. 

(a) may cross-examine a wes 
other than a witness produced by it or 
him; 

(b) may address the Commission: and 

(c) may be represented before the 
Commission by a legal practitioner or 
with the permission of the Commission 
by any other person.” 

13. Rules 4 and 5 of the Central Com- 
missions of Inquiry EES) Rules, 


1960 read as follows, 


“4. If at any stage of the inquiry, the 


-Commission -— 


(a) considers it necessary to inquire 
into the. conduct of any person, Or | | 


(b) is of the opinion that the reputa- 


tion of-any person is likely to be pre- 


judicially affected by the inquiry. - 
‘Commission shall. give to that 
person a reasonable opportunity of being 
heard iñ the inquiry and to produce evi- 
dence -in his defence. 


.5. The Central Government, ` every 
person referred to in Rule 4 and; with > 
the permission of the Commission, ` any 
other person, whose evidence is record- 


ed under Rule 3: 


(a) ‘may cross-examine a witness 
ad than ` witness ‘produced by it, or 

(b) may adire the Court; and 

(c) may be represented before the 
Commission by a legal practitioner or 
with the consent of the Commission, by 
any ‘other person.” 

14. Now the relevant Rules of the 
Andhra Pradesh Commissions of Ingi uiry 
Rules may be looked into — 

Rule 5. ‘Recording . of evidence: (1) The 
Commission shall examine all the state- 
ments furnished ‘to it under | Rule 4 and 
if, after ‘such examination, the Commis- 
sion considers it necessary to record evi- 
dence, it shall first record. the eyidence 
if any, - produced by the | State Govern- 
ment and may thereafter ‘record in’ such 
order as it, may deem. fit: 

(a). “the. evidence of any. person.. .who 
ba furnished, ri Statement. under Rule 4° 
and. whose; ‘evidence . . the - Commission ; 
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having regard to the statement considers 
` relevant for the purpose of the inquiry. 


(b) the evidence of any other person 
whose evidence, in the opinion of the 
Commission, is relevant to the inquiry: 

Provided that the Commission may 
dispense with the attendance of any 
person for the purpose of giving evi- 
dence before it, if in its opinion — 


(i) such attendance cannot be enforce- 
eq except without causing undue hard- 
ship or Mconvenience to that person; or 

Gii) such attendance should be dis- 
pensed with for any other sufficient rea- 
son to be recorded by it in writing. 

(2) & (3) xx XX XX R 

§. Persons likely to be prejudicially 
affected to be heard:— 

If, at any stage of the inguiry the 
Commission: 

{a) considers it necessary to inquire 
into the conduct of any person; or 


(b) is of tne opimion that the reputa- 
lion of any person is likely to be pre- 
judicially affected by the inquiry, 
the Commission shall give to that 
person an opportunity of being 
heard in the inquiry and to produce evi- 
‘dence in his evidence. 


7. Right of cross-examination and re- 
presentation by legal practitioner: The 
State Government, every person referred 
to in Rule 6 and with the permission of 
the Commission, any other person whose 
evidence is recorded under Rule 5— 


(a) may cross-examine a witness other 
than a witness produced by it or him; 
(b) may address the court; ang 


(c) may be represented before the 
Commission by a legal practitioner, or 
with the consent of the Commission, by 
any other person.” 


15. It may at oncé be seen that the 
provisions of Rr. 4 and 5 of the Central 
Commissions of Inquiry Rules, 1960 as 
wel] as those of Rr. 6 and 7 of the 
Andhra Pradesh Commissions of Inquiry 
Rules are identical to Ss. 8B and 8C of 
the Act. Under S. 8 of the Act, the Com- 
mission is entitled to regulate its own 
procedures subject to any rules that may 
be made in that behalf. Under S. 8B of 
the Act reasonable opportunity of being 
heard in the inquiry is required to be 
given to every person whose conduct the 
Commission considers if necessary ta 
inquire into and whose reputation, in the 
opinion of the Commission, is likely to 
‘be prejudicially affected- by the inquiry, 
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On a scrutiny of the several statements, 
affidavits and reports received in re- 
sponse to the notices ang notification 
issued under Rule 4 (1) (a) (b) of the 
Rules, the Commission was of the opin- 
ion that the reputation of the petitioner 
was likely to be vrejudicially affected 
by the allegations made in the said affi- 
davits and reports. Therefore, the Com- 
mission issued the three impugned 
notices under S. 8 (b) of the Act affording 
an opportunity of being heard to the 
petitioner in his defence and requiring 
the petitioner to produce the necessary 
materia] in the form of affidavits accom- 
panied by authenticated documents 
touching the matters raiseg in the affi- 
davits and the report of the Collector 
and the Joint Collector, Hyderabad 
District. 


16. The learned counsel, Sri Gururaja 
Rao, however, submits that a reasonable 
opportunity of being heard envisages 
communication of clear, precise and un- 
ambiguous charge ang includes an in- 
defeasible right to have persons who 
have given evidence against the person 
On affidavit summoned, for the purpose 
of cross-examination. According to the 
learned counsel, any opinion formed by 
the Commission cay only be on legal 
evidence and the evidence which is not 
subject to cross-examination is no legal 
evidence as it is vitiated by the ‘breach 
of natura] justice. 

17. The learned cownsel placed re- 
liance in support of his submission on the 
texts on Administrative Law and Judi- 
cial Precedents. S. A. De Smith in his 
standard well-known work ‘Judicial Re- 
view of Administrative Action’ (8rd Edi- 
tion) says at page 177 under the heading 
‘Form of Hearing’: 


“It must be pointed out, however, that 
when the words “hearing” or “oppor- 
tunity to be heard” are used in legisla- 
tion, they nearly always denote a hear- 
ing at which oral submissions and evi- 
dence may be tendered. In some legisla- 
tive contexts the term “hearing” is used 
in contrast to “inquiry”: in practice a 
hearing may be held in private, though 
members of the general public are not 
necessarily excluded; the conduct of 
both hearings and inquiries in town 
planning matters is oral and is now 
governed by similar procedural rules. 

In the absence of clear statutory guid- 
ance on the matter, one who is entitled 
to the protection of the audit alteram 
partem rule is now prima facie entitled 
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to put his case orally but in a number 
of contexts the courts have helg natural 
justice to have been satisfied by an op- 
portunity to make written representa- 
tions to the deciding body, anq tkere 
are still many situations where a person 
will be able to present nis case adequ- 
ately in this way”. 

18. Reference is also made to a pas- 
sage occurring at page 188 wherein :t is 
stated: 

“Refusal to permit cross-examinations 
of witnesses at an administrative hear 
ing wil] usually be a danial of natural 
justice.” 

But the author again at page 189 szid : 


“Again, deprivation of the opportunity 
to test. evidence by cross-examination is 
not a violation of natural justice if the 
tribunal can and does decide merely on 
the strength of an inspection or orél or 
written submissions supvlemented by its 
own. local or specialised knowledge or 
if the proceedings before an investigat- 
ing body are only for the purpose of col- 
lecting information...... 

19. In this case, thera can be no dis- 
pute that the Commissien is only an in- 
vestigating body; it collects information 
and sends up the report to the Govt. and 
helps. the Government to form is 
opinion. 

20.. In Halsbury’s Laws: of Eng_and, 
IV Edition, under the heading ‘Evicence 
on Affidavit’; the following passag= oc- 
curs: at. page 215: 

“A deponent may be ordered to at- 
tend for cross-examination on his affida- 
vit before a Judge, master or examiner 
of the court, and the court may refuse 


to act on an affidavit where the tepo- 
neng cannot be cross-examined.” 
21. There, the author was dealing 


with the proceedings in a Court and not 
before any Commission of Inquiry. 


22, The learned counsel then relied 
on the decision of the. Supreme Court 
in the State of Punjab v. Dewan Chuni 
Lal, ATR 1970 SC 2086 wherein it was 
held that refusal of tbe right te cross- 
examina the witnesses. who have made 
general remarks against the character of 
the delinquent Sub-Inspector of Police, 
amounted to denial of a reasonable ov- 
portunity. That was a case of dismissal 
of a Sub-Inspector of Police on the 
charges of inefficiency and dishonesty 
based-on adverse reports of sumerior offi- 
cers. In the departmental enquiry against 
the Sub-Inspector’ of.. Polica;. charges 
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were framed against him for inefficiency 
and dishonesty on the basis of adverse 
confidential reports of superior officers. 
Such officers though available were not 
examined during the course of the en- 
quiry and the charged-officer was not 
given an opportunity to cross-examine 
them, R. 16 (24) of the Punjab Police 
Rules clearly provides for the examina- 
tion of witnesses whenever possible in 
the presence of the charged-officer and 
for the cross-examination of the wit- 
nesses, 

23. In Smt. Maneka Gandhi v. Union 
of India, ATR 1978 SC 597 the Supreme 
Court observed (at page 628): 

“The law must, therefore. 
taken to be well settled that even in an 
administrative proceeding, which în- 
volves civil consequences, the doctrine 
of natural justice must be helg to be 
applicable.” 


24. Reliance was also placed on the 
decisions of the Supreme Court in Khan- 
desh Spinning & Weaving Mills v. 
R. G. K. Sangh, ATR 1960 SC 571 ana 
B. E. Supply Co. y, The Workmen, AIR 
1972 SC 330 wherein it was pointed oui 
that no materials can be relied upon to 
establish a contested fact which are not 
spoken to by persons who are competent 
to speak about them and are subjected 
to cross-examination by the person 
against whom they are sought to be 
used. They are cases arising under the 
Industrial Disputes Act wherein a dis- 
pute had been referred by the State 
Government for adjudication by the In- 
dustrial Tribunal ang the Industrial Tri- 
buna] had passed an award after enquiry. 
- 25. Strong reliance was placed on the 
decision of the Supreme Court in State 
of Kerala v. K. T. Shaduli Grocery 
‘Dealer, (1977) 2 SCC 777: (AIR 1977 SC 
1627) wherein the question whether op- 
portunity of being heard includes the 
right to cross-examine a witness, under 
S. 17 (8) of the Kerala General Sales 
Tax Act, fell for consideration. Bhag- 
wati, J., speaking for the Court observed 
(at pp. 1629-30 of ATR): 


- “One of the rules which constitutes a. 
part of the principles of natural justice 
is the rule of audi alteram partem which 
requires that no man should be condemn- 
ed unheard. [ is indeed a requirement 
of the duty to act fairly which les or 
all quasi-judicial authorities ang this 
duty has been extended alsa to the au- 
thorities holding administrative enquir- 
ies involving. civil consequences or 


now be 
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affecting rights of parties because. as 
pointed out: by this Court in A. K, Krai= 
pak v. Union of India, (1970) 1 SCR 457: 
(AIR 1970 SC 150) ‘the aim of the rules 
of natural justice is to secure justice or 
to put in negatively, to prevent mis- 
carriage of justice’ and justice, in a 
society which has accepted . socialism as 
-its article of faith in the Constitution is 
dispensed not only by judicial oy quasi- 
_ judicial. authorities but also by authori- 

ties discharging administrative functions. 


This rule which requires an opportunity 


to be heard is to be given to a’ person 
likely to be affected by a decision is also 
like the genus of which it is a species, 
not an inflexible rule having a fixed 
connotation. It has a variable content 
depending on the nature of the enquiry, 
the framework of the law under which 
it is held, the constitution of the auth- 
ority holding the inquiry, the ` nature 
and character of the rights affected and 
consequences flowing from the decision.” 

26. In that case, the Sales Tax Officer 
had made a best judgment assessment 
under S, 17, sub-sec. (3) of the -Kerala 
General Sales a Act, 199. S. 17 (3) 
reads: 

-“Jf no return is Babeied by | he 
dealer under sub-section (1) withir. the 
prescribed period, or if the return sub- 
mitted by him: appears to the . assessing 
. authority to- be incorrect or. incomplete 


the assessing authority shall, after: mak- . 


ing such. inquiry as it may consider 


necessary and after taking into . account, 


all relevant materials. gathered by it, as- 
' sess the.dealer 1 ms best of.. its. judg- 
ment: 


' Provided that before? “tain. aoh 
under this sub-section the dealer shall 
bè given a- 
being beard. and, -where a return’ has 
been ‘submitted, to prove: the- Cot recieSS 
or completèness of such return.” 


27. The assessee in that tase had sub 


mitted his sales tax returns before thé 
Sales Tax Officer who on an exaniination 
of the accounts found that the’ returns 
submitted by the assessee were both in- 
correct and ` incomplete. inasmuch as 
certain -entries in the books of 
of Haji P. K, Usmankutty revealed cer- 
tain transactions” which were “not ac 


counted for in the assessee’s books of 
account. The Sales -Tax Officer, after 
hearing the `“ assessee, made “an assess= 


ment to the best of his’ judgment: “under `- 
S.:17 (3) -of ~ the’ Act reag ‘With | R. T5. 


~ made - under the Act When the ` assessed 
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>not «© @xamine 
reasonable opportunity of 


account 


-faétual ~. situations.” 


sought’ an opportunity to erosss-examinié ` 


Haji- Usmankutty with’ respect to -thë : 


correctness of his accounts which ° werè- 
relied upon by the Sales Tax Officer, the 
Sales Tax Officer: refused the request 
of the assessee! Therefore, the _ question 
that arose was whether the opportunity 
of being heard under S; 17 (3) of the Act: 
would include within its sweep the right: 
of cross-examination of q third - party: 
whose ‘accounts were the basis of the 
best judgment assessment made by ‘the 
Sales Tax Officer. 
construing S. 17 (3) of the Act held: 


be that the assessee has 
statutory right to prove the 


rials on the basis of which his return is 
found to be incorrect or incomplete 
are wrong and if- for. this purpose the as- 
sessee makes an . express prayer for. 
cross-examining -the 
whose accounts.formed . the sheet-anchor.- 
of the notice issued to the assessee, he is- 
undoubtedly . entitled to cross-examine.. 
such : wholesale dealers. In view of. the. 
language in which the Rules. are couched > 
it seems to us that a determinative issuè.- 
arises -in. this case the: Department- tak-. 
ing the stand that the returns filed . by... 
the assessees are incorrect and incom- 
plete; whereas the assessees. contend that.. 
their. returns -are.. ' correct and .that. the. 
accounts of the wholesale dealers which 
formed the. basis. of the . information. of. 
the -Sales Tax Authorities were wrong 
and incorrect and such an issue can -only 
be determined after examination of the. 
accounts of both the. parties and after 


: affording | the assessee. the right to. cross- 
the wholesale dealers concern- ` 
- assessee _ 


ed, particularly when, the 
makes a specific prayer to this effect.” ~’ 


28, But this is a case of inquiry aidr 


the Commissions of Inquiry Act. The Com+' 
mission is purely a fact finding body and 
it performs no judicial] or ‘quasi-judicial: 


functions. ‘There is no lis‘to be decided. . 
prejudicially: - 


The decision does not 
affect rights. Therefore, the use of the 
accolade judicial or quasi-judicial a2 


such inquiries is mappropiiate, 


29. ‘Natural justice is ae “nothing: 
more than fair ‘play in action, But ` rules 


. of fair play diffey from Court to Court.” 
‘They certainly - do differ in their -ap- 


plicability” to: different, legislative “and. 
-Thè fundamental’ 


hy aa 
er eae 
AT RO 


The Supreme. Court: 


ere the inescapable conclusion would - 
been given a. - 

correctness -` 
of his return by showing that the mate- - 


wholesale dealers. , 


2 
, 


ba 
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- rule, to. m it. in a simple form, is . that. 


the. citizen should -be entitled to a thear- 
ing’. free of -bias before - any. decoa 
which will prejudicially ařect his right, 
is taken. This rule of fairness 
mean that a citizen. showd, in all cir- 
cumstances, be entitled to a traditional, 
elaborate, time-consuming process of.a 
trial.in a law. Court; but merely that he 


should be afforded an opportunity to 
present his version of the issue in a 
manner appropriate to the particular 


exercise of power. 

30. The idea of natural: justice is by 
no means modern. It has an impressive 
ancestry. Prof. De Smith pointed out in 
his. standard work ‘Judicial Review of 
Administrative Action’, Fourth Edition, 
at pages 157 and 158: 

“That no man is to be judged anheard 
was a precept known to- the Greeks, in- 
scribed in ancient times upon images in 
‘places where justice -was administered, 
proclaimed in Seneca’s Medes, enshrin- 
ed:'in’. the scriptures, mentioned by 
St.. Augustine, embodied in- Germanic as 
well as African proverbs, ascribed in the 
Year Books to: the law of-nature, assert- 


éd:-by Coke to be'a principle. of divine - 


justice; arid tracëd ~ by an < eighteenth- 
century judge: to- the a in the ans 
den’ of Edens © -~ -> 


"31. In modern ` times T peany 


duting the past two decades the. precept 
has been invoked ‘and - applied: ‘by bold 
: administrators as’ well ~ 
bodies to a process ‘of faiz decision mak- 


ing: But the ‘sweép of ‘the - precept ‘should 
‘allowed “to” frustrate’ prompt 7 


not be ~ 
action. © 

32.‘ One’ of us ‘(Cherinakesay Reddi; J.) 
dealing with the scope “of the expression 
‘reasonable opportunity cf being heard’ 


employed in 5. 6-B of the Essential Com- 


modities Act, observed ‘in Dharani Trad- 
ing Company v. State of A. :P., (1974). 2 
APLJ- 166.. - 

“The procedure prescribed ‘under See- 
tion 6-B of the . Act is based upon ex- 


pediency ang policy necessitating speedy. 


and prompt . action. “If the . authorities 
under the Act .were to go in. for the 
traditional, elaborate and .. time- -consum- 
ing process of trial ma law. court, the 

very purpose of the object to take ready 
' and---immediate- action . either to quell 


’ some prejudicial. activity or to. palliate 


some--measure , ; economic. -Or otherwise 
would þe- frustrated ;, E S the- rules of 
"natural justice: vary-. 
constitution , of. statutory. 30dies. and.. 
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does not 


. pelled .or confirmed, .. 


és quasi-judicial - 


wits hn: the ~. varying _ 
-the . 
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rales prescribed: by. the Act under which. 
they function and the question> whether - ~ 
o> not rules of natural justice had been 
contravened, should . be: decided nol 


. under ‘any preconceived notions, but in 


the light of the statutory rules and. pro- 
visions.” 

After referring to the several decisions 
on the question, the following proposi- 
Hons were enunciated,—_ 

“1. The scope and extent of reason- 
able opportunity must be judged in the 
light of the constitution of the statutory 
kody which has to function in accord- 
ance with the rules laid down by the 
legislature; 

2. Whether an opportunity has been 
afforded and whether that opportunity 
was or was not reasonable in aq given 
case should be ascertained by the Court 
cn encyclopaedic view of all the material 
in the case; 

3. In every case the minimum re- 
cuirement of hearing must be satisfied. 
end there must be a fair and honest 
cetermination of the question. 

4. The test for the minimum require- 
ment is satisfied if the person concerned _ 
was given proper opportunity of making 
€ representation or statement that 


. would dissipate thé ‘suspicion of the àu- 


thority competent to take action; ‘and: 

5. -Whethey. the representation - dis- 
< the T ROROA was 
of no. consequence. 

33. Again, the- Siena Court. ~ 
State of Karnataka v, Union of India, 
(1977) 4 SCC 608:-(AIR. 1978. SC 68) on 
a critical scrutiny of the provisions of 
the Commissions of Inquiry: Act, 1952 
observed at.. page 699 (of SCC): (at 
pp.. 137-38- of AIR): ae 

“It is.clear from the provisions and 
the. general scheme of the Act that a 
Commission of Inquiry appointed „under 
che Act is g purely -fact-finding _ body 


. which has no power to pronounce a bind- 


Ng or definitive judgment. It has to col- 
-ect facts through the evidence led 
Defore it and on a consideration thereof 
zt. is required to submit its report which 
-he appointing authority may or may 


not accept. There are sensitive matters 


of public - importance which,. if left to 
zhe normal investigational agencies, 
2an create needless ‘controversies and 
zenerate an atmosphere of. suspicion’ The’ 
larger interests - of the community re- 


- quire that such. matters should -. be- ins | 
quired into, by. . 


high-powéred__ Commis- 
sions consisting of: , persons, whose, find- 
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ings can command the confidence of the 
DOOD IC nic dete tetei hoses duae es it is 
only by establishing the truth that the 
purity and integrity of public life can 
be preserved and that is the object 
which the Commissions of Inquiry Act 
seeks to achieve.” 


It is no doubt observed at page 742 
(of SCC): (at p. 171 of AIR). 


“Reading the Act as whole the Com- 
mission is given wide powers of inquiry 
compelling the attendance of witnesses 
and persons who are likely to be pre- 
judicially affected giving them a right 
of cross-examination. When a report is 
submitted by the Commission, Sec. 3 (4) 
contemplates action to be taken by the 
appropriate Government.” 


As observed by the Supreme Court, a 
witness may be compelled to attend the 
inquiry. To compel or not is purely 
vested in the discretion of the Commis- 
sion. If a witness is not compelled to 
attend and is allowed by the Commis- 
sion to give affidavit evidence, then the 
question of right to cross-examine him 
by the person prejudicially affected 
cannot arise, under S. 8-B of the Act. 
He is also entitled to an apportunity to 
give affidavit evidence. 


34. The Supreme Court in Brajnan- 
dan Sinha v. Jyoti Narain, AIR 1956 SC 
66, dealing with the powers of a Com- 


mission appointed under - the Public 
Servants (Inquiries) Act (37 of 1959). 
observed: f 


“As the Commissioner has to form ‘his 
opinion upon legal evidence, he has been 
given the power to summon witnesses, 
administer oath to them and also compel 
production of relevant documents. These 
may be some of the trappings of a judi- 
cial tribunal, but they cannot make the 
proceeding anything more than a mere 
fact finding enquiry at the close of 
the enquiry, the 
submit q report to the Government re- 
garding his finding on each one of the 
charges made. This is q mere expres- 
sion of opinion and it lacks both finality 
and authoritativeness which are the es- 
sential tests of a judicial pronounce- 
ment. The opinion is not even binding 
on the Government. 

We are unable to appreciate how this 
decision renders any support to the con- 
tention of the learned counsel. . 

35. Support was sought to be gather- 
ed from the decision in Re W. L. W. 
(1972) 2 All ER 433, wherein Goff. J., 
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of the Chancery Court allowed cross-ex- 
amination by the parties of Lord Chan- 
cellor’s visitor whose report was in con- 
flict with the affidavit evidence given by 
another medical practitioner in support 
of the application filed by a mental pati- 
ent for discharge of receiver and resto- 
ration to the management of own. affairs. 
This does deal with the proceedings in 
a Court which adjudicates finally on the 
matter and not q mere investigating 
body. 


36. In S. K. Segar v, P. G. Karnik, 
AIR 1973 Bom 171, the question again 
was as to who should lead the evidence 
first before the Commission appointed to 
inquire into the incidents of violence 
leading to firing by the police. The main 
question was whether the firing was 
justified or whether it was excessive. 
Therefore, the question of right of cross- 
examination by the person prejudicially 
affected did not arise in that case. 


37. It is then submitted that the 
Commission of Inquiry is a quasi-judicial 


body and, therefore, the general right .W 


of cross-examination of witnesses accru 
es to the petitioner, Therefore, refusal 
to permit to cross-exmine the witness 
will amount to denial of reasonable op- 
portunity. Reference is made to a passage 
contained in the foreword by Mr. Justice 
Krishna Iyer, to the "Commissions of In- 
quiry Act, 1952’ by K. A. Ramasub- 
ramaniam, At page (vi) the learned 
Judge observed: 


“We, in this country, currently live 
in an era of commissions and have ac- 
cumulated sufficient experience of the 
utility and futility, the processual failing 
and political fall-outs and a host of other 
facets of these quasi-judicial though 
purely recommendafory operations. The 
time is ripe for a social functional audit 
of the Act in depth with the critical yet 
constructive purpose of modifying its 
structure and restyling its engineering 
so that the statute may be able to fill 
the bill.” 


Again the learned Judge said at page 8. 


“These commissions, more or less func- 
tion as a court of law, statements of 
person are recorded either by an affi- 
davit or viva voce and,.in any case, under 
oath, There is a public hearing, appear- 
ing on behalf of all those concerned, in- 
cluding witnesses. Affected parties 
whose reputation is likely to be prejudi- 
cially affected are given an opportunity 
to be heard, to cress examine the wit- 


+ 
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nesses appearing against them and 0 
adduce evidence in their defence, by ard 
large, the Rules of the Evidence Azt 
are followed. It is clothed with the es- 
sential powers of a court of law and is 
always presided over by a high judicial 
dignitary”. 
But again, the learned Judge said at 
page (ix) :— 
“_.....vet, the pronouncements of this 
Commission are not bindirg on any ore. 
Tt is most essential, there should be wri- 
ten into the Act, and perheps, even in tie 


-Representation of the People’s Act that 


a person whose conduct has been adver- 
sély reported upon by a Commission of 
enquiry should suffer some legal ds- 
qualification. He should be 
from holding any elective office or cen- 
testing any election for a period and, if 
he is a civil servant, it should autora- 


tically spell his removal from pubtic 
service. Otherwise these Commissicns 
become an expensive luxury endmg 


in futility. If the object is to ultimately 
cleanse public fe and cleanse ‘he 


Augean Stables, they should be invested 


with some sanctions.” 

38. Mr. Krishna Iyər, 
deeply regrets that the reports of fhe 
Commissions are not binding on any one: 

38. The Delhi High Court in P. R. 
Nayak v. Union of India, ILR (1973) 1 
Delhi 747 also held that the proceedimgs 
before the Commissions of Inquiry ap- 
pointed under the Comm:ssions of n- 
quiry Act, 1952 were qusasi-judicial in 
nature. 

40. The question whether a person 
prejudicially affected gets a right to 
cross-examine the witnesses who have 
not been summoned and who. have giren 
affidavit evidence, diq not arise 

41. Quasi-judicial dezision equally 
pre-supposes as a true judicial decision 
the existence of a dispute ‘between two 
ör more parties. Tt invoives: (i) pme 
sentation of their cases by the partes; 
(a) the ascertainment of any disputed 
facts by the evidence adduced by the 
parties; (iii) submission of arguments; and 
(iv) a declaration of the liabilities of the 
parties. In an inquiry before the Ccm- 
imission, there is neither a dispute nor a 








There is an mvestigation and a 
report of the facts ascertaired: 
There is no decision. ‘Toerefore, use of 
e accolade fjudiciel or quasi-judicial 
to inquiries before a Commission of Jn- 
quiry appointed wonder the Commissions 
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debarrad: 


therefore, 
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cf Inquiry Act is inappropriate. The Com-|- 
mission is not an adjudicating body, but 
an assisting body that assesses the facts 
and assists the Government in the arrival 
at an appropriate decision. 


42. The Supreme Court in State of 
Karnataka y, Union of Indig (1977) 4 SCC 
608 at p. 700: (AIR 1978 SC 68 at p. 138). 
observed that the Commission is only 
fictionally a Civi] Court fer the limited 
purposes enumerated in S. 5 (4) of 
the Act, that there is no accuser no ac- 
euseq and no specific charges for trial 
before the Commission, nor is the Gov- 
ernment, under the law, required to 
pronounce one way or the other on the 
findings of the Commission. Therefore, 
the enquiry under the Commissions of 
Inquiry ts not quasi-judicial in nature. 


43. Now let us turn to look at the 
domain of ‘natural justice’ from the 
other side of the spectrum. The well- 
known author, S. A. de Smith in his 
standard text book on ‘Judicial Review 
ef Administrative Action’ (IIT Edition) 
says al page 203 under the heading ‘Hear- 
ing without Deciding’: 


“In what circumstances must the rules 
of natural justice be observed by per- 
sons. entrusted wilh the conduct of an 
investigation but having no power to give 
a. binding decision! This is one of the 
most troublesome problems in the whole 
of administrative law. The authorities 
often appear to be, and’ sometimes are, 
in conflict with one another. When one 
comes across gq judicial formulation of 
general legal principle it is not infre- 
quently misleading because the Court 
has in: mind only a limited range of 
contexts in which the problem arises. 
Again, some of the best known dicta 
have been uttered in cases where no al- 
legation of breach of natural justice was 
made, and one can never be certam 
that the same words would have been 
used if that issue had been before the 
Court. Nor is it always possible to as- 
sess how far the form of the proceedings 
Fas influenced the approach adopted by 
the court...” 

Having said so the author observed at 
page 205: 


“In a number of cases in which the 
proceedings of investigaling bodies have 
been impugned (mainly on grounds other 
than. non-compliance with natural jus- 
tiee). the courts have refused’ to Intervene ' 
unless the investigation does or can 
eulminate in a: determinaticn:- er -order 
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quire . binding- force upon ` confirmation 
or promulgation by- another’ body or 
which otherwise control. the decision of 
that other body. To put the matter in 
another way, an investigating body is 
under no duty te act judicially if it 
cannot da more than recommend or 
advise on action which another body 
may take. in its own name and in its own 
discretion... 


The Law Commission of India, in its 24th 
Report observed at page 12, after extra- 
cting Rules 4 and 5 made by the Cen- 
tra} Government. under Section 12 of the 
Act. 

“We think that since these- rules, 
embody the fundamental principles of 
natural justice and safeguard the rights 
of individuals, they should be incorpo- 


`. rated in tke Act itself”. 


~ To pursuance of the recommendations of 
the Law Commission Rules (4). and (5) 
have been inserted as Sections 8B and 8C 
-of the Act by Clause 12 of Act 79. of 
1971. 

44. The gi same ais of. natural 


justice fell fop consideration before the- 


. Supreme Court in State of J. & K. vV. 
Bakshi Gulam Mohammaq,. AIR 1967 SC 
122. Sectim 10 of the Jammu and Kash- 
mir Comm:ssions of Inquiry Act İs 


af the Act. . The Supreme Court speak- 
ing. through Sarkar, C. J., observed (at 
pp. 131-32): = 


. “The next point is as is the right of 
cross-examination. This claim was first 
based on the rules of natural justice. It 
was said that these rules -require that 
Bakshi Gulam- Mohammad- . should have 
been given .a right to cross-examine all 
_ those persans who had sworn affidavits 
supporting the. allegations against him. 
We are not aware.of any such rule of 
natura] justice. No authority has been 
-cited in support -of it, Our attention 
was drawn to Meenglas Tea Estate v. 
Their Workmen,- (1964) 2 SCR 165: (AIR 
1963 SC 1719). but there. all that was said 
was that when evidence is given viva 
voce against a person.he must have the 
opportunity to hear it and to put the 
witnesses questions in eross-examination. 
| That isnot our .: case,‘ 
~ Meenglas Tea 
165: (AIR ' 1963. SÇ 1719), the Court -was 


nót dealing with ‘q fact finding body as. - 
E Rules _of* natural: justice ‘require 
< that-g party ‘against whom’ an allegation 


' we are. 


is -being - irquired into‘ should be. given 


A 
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which has binding -force or will ‘itself ac- ` 


n 
pari materia with . Sections 8B and 8C. 


any further 


‘pressed in any subsequent decisions 
‘the © ‘Supreme Court, S PaE 


Furthermore,” in `- 


Estate ase (1964) 2 SCR ; : 
( Observed (para 7) :— 


- the position’ of- fimdamental . rights... 
observed by ee ‘Court in- Kraipak Vs: 


UALR 


a hearing.. . Bakshi- Gim -Mohainnad 
was certainly.. given. that... Tt. was, ‘said 


that the right to the hearing included a . 


right to cross-examine. We. are. unable 
to agree that that.is so, The. right. -must 
depend: upon the. - circumstances of each. 
case and must also depend on the statute 
under which the : allegations are . being 
enquired into. This court in’ -Nagendra 


Nath Bora v.. Commr. of Hills -Division, 


(AIR 1958. SC- 39g -at p. 409) said that “the 
rules of natural justice vary with the 
varying constitution of statutory . bodies 
and the rules prescribed by the Act 


under which they function and the ques- — 


tion. whether or not any rules. of natural 
justice. had been contravened, should. be -/ 


decideg not under any pre- -conceived no- 
tions but in the light of the’ statutory 
rules and provisions.” We have to fe-: 
member that we are dealing — 


The: report of the Commission: 
“This aspect 
important in, deciding 
-justice reasonably 


of the matter is. 
the rules of- natural 


applicable in the proceedings of the Com- - 
. Then - 


missions. of Inquiry under the Act,- 
we find that Section 10 to which. we 
have earlier referred,’ gives a -right 
to be heard but only a restricted’ right 
of cross-examination, -The later right: is 
confined =. only to the - witnesses ‘called 
to depose against the person demanding 


the right. So the Act did not contem- 
plate a right of hearing to include a 
right to . ‘cross-examine. It will be 


natural to think that the statute did not 
intend that in other cases a party appear- 
ing before the Commission should have 
right-of cross~-examination. 
We,.therefore, think that no case has 
been made out.: by Bakshi 


require that he should have a right to 
cross-examine all. the persons who had 
sworn affidavits supporting the allega- 
tions made against -him.” 3 


45. No dissent or dissatisfaction with 
the ratio in the ruling in Bakshi’ Gulam 
Mohammad’s case (supra) has been . ex- 
of 


_ The Supr eme A in. -Union of. 
. ATR 1971 SC 40, 


46. 
India v.-J: N. Sinha, . 


Rules of: natural justice are not em- 


‘bodied rules nor can they: be-.elevated -to - 
_As: 


‘with as 
statute. which. permits a Commission `of 
Inquiry to.be. set: up for - fact-finding . 
- purposes. 
- has. no-force proprio vigore. 


Gulam Mo- 
hammad that the.rules of nattrra] justice - 


` 
a a a 
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aim of rules of natural. justice-is-to. secure 
justice o¢ to put it negatively ‘to prevent 
‘Yniscarriage ‘of. justice.. These rules can 
eperate.only in areas nol.covered by any 
law: validly made. In cther words they 
ae not supplant the’ oe but supplement 
Í 27- ; 

47. In an enqiliry | before a` Gonne 
sion, the procedure is governed by Sec- 
tions 8-B ‘and’ 8-C of fhe Act and the 
Rules made by the Stete Government 
únder Section 12 of the. Act. Only when 
a witness is examined viva voce before 
the Commission‘ the- rigat. to Cros: ~@X~ 
amine that. witness. accrués: under Sec- 
tion 8-C te the person likely to be pre- 


judicially affected, No such right -arises 


when evidence is given on affidavits, 


_ 48. The Supreme Court in Chairman 
Board of Mining Examination v, Rarijee, 
AIR 1977 Supreme Ccurt 965 dealing 
with the meaning and scope of nat ural 
justice observed: (at p. 969). 


. “Natural justice is no unruly horse, no 
lurking land mine, nor a judicial cure- 
all. If fairnesss is shown by the decizion- 
maker to the man proceeded against the 
form, features and the fundamentals of 
such essential processual propriety reing 
conditioned by the- faczs. and. circum-. 
stances of each situation, - no ' breach . of 
natural justice can þe complained . of; 
Unnatural . expansion ọ2 naturaj -jùstice; 
without reference to the administrative 
realities and other factors of a given 
case, can be exasperating. .We can nei- 
ther be finical nor fanatical but skould 
be flexible yet firm in this jurisdicticn. 


. 49. In Maneka Gandhi’s case, AIR 
i978 SC 597, Bhagwati, J., speaking for 
the Supreme Court observed (at p. 329). 
- “The audi alteram partem rule ig in- 
tended to inject. justice into the law and 
it cannot be applied to defeat the encs of 
justice, or to make .the law ‘lifdess, 
absurd, stultifying, self-defeating or 
plainly contrary to the common sen= of 
the situation.’ Since the life of the law 
is not logic but experience and very. 
legal proposition must, in the ultimate 
analysis, be tested on: the touchstone of 
pragmatic realism, the . audi alteram 
partem rule would, but. the experimental, 
test, be excluded, if. importing the right 
to be heard has. ‘the: ‘effect of paralysing 
‘the administrative process or the need. 
‘for promptitude or the.. urgency of. the- 

situation so. demands.” 
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Union : of India, AIR 71970 SC 150, “the . 
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-Iç can. thus be seen that the rules of na- 


tural: justice ought not to be allowed 
undue expansion without regard or ref- 
erence to the administrative realities ‘or 
the needs for promptitude or urgency of 
the matter. - 

50. It- is clear from Chapter 3 of the 
Extract from the Report of the Commis- 
sion of Inquiry headed by Justice H. R. 
Khanna that the right to cross-examine 
under the Act and the Rules accrues only 
when -a witness gives oral testimony, So 
also Sarkarig Commission of Inquiry laid 
down in the Regulations of Procedure 
to be followed by the Commissions of 
Inquiry that only in case on oral evi- 
dence is recorded, cross-examination 
shall be allowed to all parties and per- 
sons as indicated in Section 8C of the 
Act. A Commission may, at its discre-, 
tion, refuse to call any person for oral 
examination’ or cross-e€xamination and, 
instead, allow him to be examined on 
affidavit through interrogatories deliver- 
ed to him. 


- 51. But the learned counsel foy the 


' petitioner placed reliance on the recom- 


mendations of the Royal Commission on 
Tribunals. of Inquiry, 1966. wherein the 
Royal Commission recommended |. that 


-before ‘any person who is involved in an 
inquiry should have the opportunity of 


testing by -cross-examination conducted 


- by his own solicitor or counsel any evi- 
. dence which may affect him,- 


52. But combined reading of Sec. 8 
of the Act and Rule 9 of the Rules would 


‘make it abundantly clear that the Com- 


mission is vested with full discretion to 
regulate its own proceedings in respect 

of any matter for which no procedure — 
has been made in the Act Or the Rules. 


53; We may now sum up our conclu-- 
sions: 

(i) The use of the accolade . judi- 
cia] Or quasi-judicial] to inquiries under 
the Commissions of Inquiry Act, strictly 
speaking, is inappropriate. 

Gi) A quasi-judicial inquiry equally 
presupposes like q judicial inquiry the 
existence of a. dispute between two or 
more parties and investigates and detlar- 
es the liabilities. 

< (ii) Before a Commission of Inquiry 
appointed under the Act, there is no lis 
between’ the parties and no ‘decision: pre- 
judicially affecting the rights of. parties 
by the. Commission, is given. - The func- 
tion of the Commission is purely -to.-in- 
vesligate, assess. the ascertained, -facts 


os ae 
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and report. That is the purpose and the 
end. The report of the Commission is 
not binding on the Government. 


(iv) The procedure to be followed by 
the Commission has been laiq down in 
in Sections 8B and 8C of the Act. The 
basic rules of natural justice have been 
incorporated in Sections 8B and 8C of 
the Act and the Commission is invested 
with the power to regulate its own pro- 
cedure subject to the provisions of the 
Act and the rules made thereunder, 


_ (v). The provisions of Sections 8B and 
8C of the Act do not confer the right to 
summon parlies who have given evi- 
dence on affdavit for cross-examination. 
The genera] right to cross-examine a 
witness wil] accrue only when the evi- 
dence is recorded viva voce, 

. (vi) Rules of natural justice do not 
supplant but only supplement the law. 


54. The Commission in the notice is- 
sued under Rule 4 (1) of the Rules di- 
rected al] persons who, in the vpinion 
of the Commission, could furnish infor- 
mation relating to the 14 cases described 
in the Annexure to G. O. Ms. No. 208 
to furnish statements relating to the 14 
cases in question accompanied by affi- 
davits and documents. {n response to 
the above Notice and the Notification is- 
Sued under Rule 4 (1) (b) of the Rules, 
several persons filed statements and aff- 
davits along with certain documents. 
No person was proposed to be examined 
orally by the Commission. Therefore, 
in the absence of any person being ex- 
amined orally by the Commission, the 
petitioner cannot get any right under 
Section 8B of the Act. | 

55. Under Section 8B of the Act, as 
already held by the Supreme Court in 
Bakshi Gulam Mohammad’s case (AIR 
1867 SC 128) (supra) the right of cross- 
examination accrues to the petitioner 
only if any oral evidence is recorded by 
the Commission. In the absence of any 
oral. examination of a witness, the peti- 
tioner gets no right to summon a witness 
who has given only affidavit evidence 
for cross-examination. 


56. The learned counsel, however, 
invited our attention to a passage from 
Seervai’s Constitutional Law of India 
(Second Edition) At page 803 of 
Volume II, the author said: 

- “Assuming that the requirements of 
natura] justice have not been expressly 
or impliedly waived, what is the legal 


effect of a decision rendered in violation’ 
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of natural justice? In Ridge v. Baldwin 
(1964 AC 40), it was held by a majority 
that the decision was void, and not 
merely voidable. Lord Reid and Lord 
Hodson held that according to the au- 
thorities, a decision rendered contrary to 
the principles of natural justice was void 
and that in Wood v, Woad, (1874) LR 9 
Ex. 190, it was expressly so decided.” 

37. There is no question of violation 
of natural justice in this case. Princi- 
ples of natural justice, as stipulated in 
the Statute and the Rules have been 
complied with by the Commission. 

38. Lastly a submission is made that 
the terms of reference to the Commis- 
sion are very vague and speculative in 
character, The reference, according to 
the learned counsel, should confine to 
investigation of a definite matter. The 
learned counse] placed reliance on a 
decision of the Supreme Court in Krishna 
Ballabh Sahay v. Commission of Inquiry, 
AIR 1969 SC 258. The Supreme Court 
no doubt, observed (para 12):— 

“If the charges were vague or specu- 
lative suggesting a fishing expedition we 
would have paused to consider whether 
such an inquiry should be allowed to 
proceed. A perusal of the grounds as- 
sures us that the charges are specific, 
and that records rather than oral 
testimony wil] be ‘used to establish 
them. We agree with the High Court 
that the affidavit in opposition makes out 
a sufficient case for inquiry.” 


59. Firstly, the constitution of Com- 
mission itself has not been questioned 
in this case; and secondly, we are una- 
ble to agree with the submission of the 
learned counsel that the reference is 
very vague and speculative in character. 
A perusal of the terms of reference clear- 


ly shows that the allegations are 
quite specific and the revenue records 
alone will be used to prove them. We, 


therefore, see no real substance in .the 
contention of the learned counsel. 


60. Reference is also made to a deci- 
sion of the Allahabad High Court in 
Niranjan Prasad v. State, AIR 1960 All 
323. In that case, the learned Judge 
was dealing with the dismissal of a Gov- 
ernment servant. There, a Government 
servant who was asked to show cause 
why he shoulq not be dismissed for 
having accepted bribes was not supplied 
with particulars of any specific acts of 
misconduct. It was held that delin- 
quent officer would not be deemed to 
have been given a reasonable opporlu- 


— 
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nity of showing cause as required by 
Article 311 (2) of the Constitution. We 
do not see any relevancy of that case to 
the facts of the present case which arises 
under the Commissions of Inquiry Act. 
61. In the upshot, the writ petition 
fails and it is accordingly dismissed 
with costs. Advocate’s fee Rs. 250+. 
ORAL LEAVE APPLICATION 
62. Learned counsel for the petitoner 
makes an oral application for leave to 
appeal to the Supreme Court. In our 
opinion, no substantial question of law 
of general importance which requires to 
be considered by the Supreme Court, 
arises in this case. Leave sought fer, is 
therefore, refused. 
Petition dismzssed. 
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K. MADHAVA REDDY. Ag. C, J. AND 
RAMASWAMY, J. 


R, Venkata Rangareddy and 
Appellants v, N. Murelidhar 
others, Respondents. 

Writ Appeal No. 642 of 1982, D/- 25- 
11-1982.* 

(A) A. P. Co-operative Societies ules 
(1964), R, 22 (9) — Election Officer — 
Powers of — Notice issued by him con- 
vening meeting of elected members of 
Managing Committee of Co-ope-ative 
Society — Objection by a member that 
some members are disqualified bein: de~ 
faulter — Election Officer is not campe- 
tent to adjourn meeting on that ground 
— W, P, No. 4676 of 1982, D/- 5-5-1982 
(Andh Pra), Reversed. (A. P. Co-apera- 


another, 
Rao and 


tive Societies Act (7 of 1964), Ss. 21A 
(1B), 61, 62), 

Rule 22 (9) empowers the Election 
Officer to adjourn the meeting of the 


elected members of the Committee con- 
vened for the purpose of selecting its 
office bearers only if there be no quo- 
rum, the quorum being the majority of 
elected members of the Committee. He is 
not empowered to adjourn the meeting 
on any other objection raised by the 
members Nor is he empowered te ad- 
journ it for the purpose of holding an 
enquiry into the alleged disqualification 
of an elected member to vote at the 
meeting. In fact, no power is vested in 


*Against judgment of single Judga of 
this Court in W, P. No. 4676 of 1982, 
Dj~ 5-8-1982. 


LZ/BZ/F591/82/DVT 


R., Venkata Rangarecdy v. N. Muralidhar Rao A. 


P, 83 


the Election Officer by the Act or the 
rules or the bye-laws to go into the qua- 
lification or disqualification of an elected 
member of the Committee, Wherever the 
Legislature or the rule-making auth- 
ority thought it advisable’ to empower 
the Election Officer to adjourn the meet- 
ing, they have specified so explicitly. 
The Election Officer is not empowered to 
decide abou; the qualification or disqua- 
lification of elected members of the so- 
ciety, (Para 10) 

The summary enquiry contemplated by 
R, 22 (9) is for specific purpose, The 
rule-making authority did nop intend 
that the meeting should be adjourned 
for the purpose of summary enquiry. 
Further, any objection to the nomination 
of a member of the committee could be 
taken only after the nominations are 
made and not before, The- nominations 
have to be made at the meeting. There- 
fore, the convening of the meeting of 
the elected members itself cannot be 
held to be bad or in any way vitiated. 

(Para 11) 

When it is alleged that a member of 
the committee is not eligible for being 
its member, the Act does not empower 
the Election Officer to decide this objec- 
tion, On the other hand, it is the Regis- 
trar or the Arbitrator appointed under 
Ss, 61 and 62 of the Act that is compe- 
tent in this behalf to enquire and decide. 
W. P. No. 4676 of 1982, D/- 5-8-1982 
(Andh Pra), Reversed, 

(Paras 12, 21, 22, 24, 25) 

(®© A. P. Co-operative Societies Act 
(7 of 1964), Ss, 21A, 61, 62 — Member of 
Managing Committee whether disquali- 
fied — Dispute raised by another mem- 
ber — Competent authority musi hold 
enquiry after notice to concerned party 
— Mere allegation by member ` under 
S. 21A agains; another member is nof 
sufficient to unseat him — Once Regis- 
trar declares that member has incurred 
disqualification, cessation of membership 
operates from date of disqualification 
and not from date of order, W, P. No. 
4676 of 1982, D/- 5-8-1982 (Andh Pra), 
Reversed. (Constitution of India, Art, 226 
~~ A. P. Co-operative Societies Rules 
(1964), R, 24 (3)). 

On a reading of the provisions of the 
Act it would appear that while the ces- 
sation of membership of the committee 
is automatic, if a member becomes dis- 
qualified, when a dispute is raised as to 
whether a person has incurred the alleg- 
ed disqualification or not, that allegation 
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has to be enquired into after notice by 
the competen: authority and a finding ar- 
rived at as to whether a particular mem- 
ber has become disqualified or not, Once 
a finding is reached and a_ decision is 


given by the competent authority that a. 


member has incurred the  disqualifica- 
tion, no further action on the part of any 
authority is necessary in order that the 
cessation of membership may operate. 
W. P. No. 4676 of 1982, D/- 5-8-1982 
(Andh Pra), Reversed, (Pare 13) 


A member of the committee does not. 


cease {0 be a member merely because an 


allegation under S, 21-A is made against | 


him by another member of the society or 
of the Committee, Tha; allegation has 
to be enquired into in accordance with 
Rule 24 (3). Only upon a decision given 
by the Registrar or the competent auth- 
ority under S. 61 or under Rule 24 (3) 
such a member becomes disqualified but 
such a disqualification operates as a ces- 
sation of his membership with effect 
from the date of the incurring of the 
disqualification. (Paras 15, 17) 

(C) A, P, Co-operative Societies Act 
(7 of 1964), Ss, 2 (b) 31 (1) (a), 21A — 
Members of Managing Committee declar- 
ed elected — Committee comes 
existence and becomes entrusted with 
Management of affairs of society — Its 
existence does not depend on election by 
office bearers — Nor such election is 
eondition precedent for 
allegation cf disqualification, W. P. 
No. 4676 of 1982, dated 5-8-1982 (Andhra 
Pradesh) Reversed (A, P. Co-operative 
Societies Rules (1964), R. 22 (1) (a)). 

No sooner than the member of the so- 
ciety is chosen as a member of the Com- 
mittee, the Committee comes into exist- 
ence and the member so chosen is and 
continues to be a member of the commit- 


tee. It is in relation to such member of - 
disqualification- 


the committee that the 
mentioned in S. 21-A of the Act may also 
attach. The intendment of S, 21A is..that 
a person whe has incurred the disquali- 
fication referred to therein, would nei- 
ther be eligible for being chosen as 
a member of the Committee nor to con- 
tinue as a member of the Committee if 
he continues to be so disqualified, It 
cannot be said that 


election of its office bearers and after the 


Committee is entrusted with. the manage- ` 


ment, Once a. member of the society. is 


chosen.. to be a ,. member of the commit~, 
the 


tee, if is. these: members to whom’ 
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Hf the contention 


ment of the society is 


into — 


enquiring’ into 


‘Inafter 


the Committee 
would come into existence only after the.. 
operation of the Bank was divided into 
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Management of the affairs of the society 


is entrusted under. S. 31 (1) (a) of the. 
Act. Unless members of the society 
chosen first become and continue to be. 
members of the committee, they cannot 
elect the office bearers of the committee. | 
that unless the office 
are elected and the manage- 
entrusted, there 
is no committee and as such, the ques-. 
tion of any person not being eligible to 
be a member of the committee, does not 
arise, is accepted then it would” not be 
possible to elect the office bearers at all 
for it is the members of the committee 
thet have to elect the office bearers. 
W. P No. 4676 of 1982. dated 5-8-1982 
(Andh, Pra), Reversed. (Para 28) 
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K. MADHAVA REDDY Actg, C, J. :—. 
This writ appeal is by respondents in 
Writ Petition No. 4676 of 1982 which was 
allowed by the learned single Judge. The 
writ petitioner a member.of the Agri- 
cultural Development Bank, Wanaparthy 
sought a writ of certiorari or any other 
appropriate writ, direction or order to 
quash the notice No, 1268/82-C dated 
6-7-1982 issued by the. Divisional Co- 
operative Officer, Mahaboobnagar-cum- 
Election Officer, Primary. Agricultural 
Development Bank, Wanaparthy (here- 
referred to as ‘the Bank’) con- 
vening a meeting of the members of its 
Managing Committee to be held on 15-7- 
1982 at 2 pm, for electing the office 
beerers of the said Committee. The writ 
petition came -to be filed in the follow-.. 
ing eircumstances: 

Elections to the Managing Committee 
of the Bank were held on 6-11-1981, For. 
the purposes of this election, the area of 


11 constituencies as provided under the 
Andhra Pradesh Co-operative Societies 


. Act and the Rules. made. thereunder and 
'“11- persons. were to be lected äs, mem-.- 
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bers of the Managing Ccmmittee. The 
petitioner and respondents 4° and 5 are, 
among the’ eleven members of the 
Managing Committee elected that day. 
The office bearers of the said Committ3e 
could not, however be 
owing to some interlocutory orders made 


by this cour; pending the disposal of the 


Writ Petitions Nos. 8749 of 1981 and 
8102 of 1981 questioning the said eleg- 
tion, It is unnecessary for the purpose of 
this writ appeal to notice in detail the 
grounds on which the election was ques- 
tioned in those writ petitions. Suffice to 
note that some members of the Bank 
questioned the . legality and propriety 
of the Election Officer holding the elec- 
tions and sought stay of the elections. 
The Court while admitting the writ pe- 
titions, did not stay the election of the 
members but only stayed the declaration 
of the results. Both these writ petitians 
were however, later dismissed. These 
orders were communicated to the Election 
Officer on 14-4-1982, On 17-4-1982 the 
Collector asked the 
declare the result and proceed with the 
election of the office bearers, While 
an unsigned representation dated 18-4- 
1982 in the name of one of the peti- 
tioners in the above mentioned writ pe~ 
titions was sent to the District Collector 
alleging that the responder:ts 5 and 6 had 
committed default in pavmen; of ‘the 
amounts due to the Bank and had there- 
by become ineligible to continue as mem- 
bers of the Managing Committee. As this 
representation was no; signed, it was 
returned, Another representatitorn, dated 
30-4-1982 alleging the same disquali- 
fication against respondents 5 and 6, tris 
time signed by the writ petitioners, was 
sent to the - District Collector and the 
Election Officer. The Election Officer -by 
his letter dated 10-5-1382 -thereupon 


sought a clarification’ from the District- 


Collector (Co-operation) whether he 
could proceed with the election of the 
office bearers. or initiate n enquiry into 
the alleged disqualification of. respcn- 
dents 5 and 6 and decide that issue be- 
fore holding the election, The Divisional 
Co-operative Officer-cum-Election Ofi- 
cer received a letter from the Registrar 
of Co-operative 
that he should first proceed with the en- 


quiry into the disqualification, But befere - 


any enquiry was held, tke Registrar by 
a further 


menced, the Election Offizer should first 
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elacted that day 


. Election Officer to . 


30, 


Í ly, 


_ tee 


stoutly denied, 
‘that the’ petitioner failed to give the 


Societies on 21-6-1°82 - 


make an enquiry into 
communication clarified that . 
as the-election process had already com- 
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proceed. with the election and cannot 
proceed to hold an enquiry and ‘hold-up 
the elections ‘pending ‘such enquiry: On 
receiving this clarification, the Election - 


' Officer issued the impugned ‘notice dated 
6-7-1982 calling upon the members of the 


Managing Committee to elect office bear- 
ers on 15-7-1982, The’ writ petition 
was filed on 14-7-1982. questioning the 
Jurisdiction of the Election Officer to 
hold an election without first enquiring 
into the disqualification alleged to have 
been incurred- by respondents 5 and 6. 
The Court while not staying the elec- 
tions of office-bearers directed the re- 
sults to be withheld. Accordingly, elec- 
tions were held on 15-7-1982 -but the 
results were withheld, ; 


2, The main contention in the writ 
petition was that respondents 5 and 6 
had become ineligible under $, 21-A 
(1-B) of the A. P. Co-operative Societies 
Act (hereinafter referred to as ‘the Act’) 
to continue as members of the Managing 
Committee on account of their default 
in payment of the amounts due to the 
Bank, According to them, this disquali- 
fication was incurred on 1-1-1982. On 
account of this disqualification, they 
ceased to be members of the Managing 
Committée of the Bank and consequent- 
were no eligible to participate ard 
vote at the élection, When an allegation 
that a member of the Managing Commit- 
had incurred disqualification is 
made, it is incumbent upon the Divi- 
sional Co-operative Officer-cum-Election 
Officer to enquire into that allegation 
and decide the question before holding 
the election, As the Divisional Co-opera- 
tive Officer-cum-Election Officer failed 
to make any enquiry and decide the 
‘issue of disqualification, a writ of certi” 
orari or other appropriate direction is 
sought to quash the election notice Ït- 
self. 


3. The allegation that ‘respondents 5 
and 6 have incurred disqualification is 
It was also pointed out 


particulars of-the alleged disqualification ` 
both in his representation to the District 
Collector as well as in the writ petition. 
It . was also contended that the 
Election Officer is not competent to 
the alleged 
grounds of disqualification and further 
before the management of the Bank is’ 

entrusted to -the Managing | Committee, . 
in the eye of law, the Managing. Com- — 
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mittee dees not come into existence and 
as such no disqualification is incurred 
by any member of the Managing Com- 
mittee under S, 21-A (1-B) of the Act. 


4. Before our learned brother -Rama 
Rao, J., it was contended for the peti- 
tioner that under S. 21-A of the Act the 
cessation of membership of the commit- 
tee was automatic and tha; R, 24 (3), 
which contemplated an enquiry if con- 
sidered as sine quo non for disqualifica- 
tion, would be inconsisten; with S. 21-A 
of the Ac and hence ultra vires, Our 
learned brother held that 
concerned with the procedural require- 
ment with regard to the disqualification 
under 5. 21-A of the Act and hence 
R. 24 (3) is not ultra vires the S, 21-A 
of the Act.” He further held that the 
assumption of office of the members of 
the Managing Committee is contempora~ 
neous witk the date of their election and 
rejected the contention tha; it com- 
mences alter the election of its office- 
bearers and entrustment of the manage- 
ment of tne Society to that Committee. 
Even while holding that once the elec- 
tion process commences, it should be 
proceeded with unhampered, he observ- 
ed “holding of elections now on the basis 
of erronesus interpretation of S, 21-A 
thereby permitting two members of the 
committee who are prima facie disquali- 
fied or wko were actually on the verge 
of disqualification in view of the report 
submitted to thea Deputy Registrar, re- 
sults in’ manifest injustice and erosion 
of the object of S. 21-A and technical 
considerations highlighted by the learned 
counsel for the respondents recede to 
the background,” In ‘that view, he 
quashed the impugned election notice 
and directed the Deputy Registrar-2nd 
respondent in the writ petition “to 
finalise the disqualification proceedings 
against respondents 5 and 6 under See- 
tion 21-A of the Act” and further direct- 
ed the Divisional Co-operative Officer- 
cum-Electien Officer, Primary Agricul- 
tural Development Bank, 4th respondent 
herein, ‘to hold elections of the office- 
bearers aftar finalisation of the disquali-~ 
fication proceedings by the 2nd respon- 
dent.” The 5th and 6th respondents in 
the wri petition have preferred this ap- 
‘peal. 

'5,. The impugned notice is issued by 
the Election Officer who was appointed 
to hold elections to the Managing ‘Cem- 
mittee of the Bank, There ‘is ne dispute 
that he was competent to issue the same, 
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“Rule 24 Is. 
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The notice is dated -7-1982 and as con- 
templated by R. 22 (9) it is addressed to 
the members elected to the Managing 
Committee of the Bank intimating them 
that the elections of the office-bearers 
will be held on 15-7-1982 at 2 pm. in 
the premises of the Bank at Wanaparthy. 

6. Sub-rule (9) of R. 22 of the Rules, 
in so far as it is relevan; for our pre- 
sent purpose, reads as follows : 

(9) Election of office-bearers:— (a) 

(1): As soon as the members of the com- 
mittee of a society hava been elected, 
the election officer referred to in sub- 
rule (1) or the Election Officer appointed 
by the Governmen; under sub-sec. (6) 
of S 32 of the. Act, shall, notwithstand- 
ing anything contained in the bye-laws 
of the society specifying the period of 
notice, convene, as specified in the elec- 
tion notification a meeting of the mem- 
bers of the committee for the purpose 
of election of the President, Vice-Presi- 
dent, Treasurer, Secretary and other 
office-bearers of the society by whatever 
name they are called and the members 
of the Executive Committee, if any, The 
Election Officer shall preside over such 
meeting, The quorum for such meeting 
shall be the majority of the elected 
members of the committee, If there is 
no quorum, the Election Officer shall ad- 
journ the meeting to the time and date 
to be fixed by him. In the adjourned 
meeting also if there is no quorum, the 
members presen; shall constitute tha 
quorum.” 
The impugned netice is not shown to 
contravene any specific provision of the 
Act or the rules made thereunder or the 
bye-laws of the Bank, 


7. Mr. V, Rajagopala Reddy, learned 
counsel for the respondents, however, 
contends that since an allegation of dis- 
qualification is made against two of the 
newly elected members of the commit- 
tee, it was incumbent upon the Election 
Officer to first make an enquiry and 
pronounce upon the disqualification be- 
fore holding the election. This objection 
has found favour with the learned single 
Judge and he has issued a direction ac- 
cordingly. | l 


8. It may be noticed that the allega- 


zion of disqualification made by the 
petitioner against respondents 5 and 6 
is denied, The allegation is that re- 


spondents 5 and 6 have become disquali- 
fied under S. 21-A (1-B) ie, they have 
“committed defaul; in. payment eff 


1983 


amount. due in cash to the society zor 
more than the period prescribed.” The 
allegation having been denied, requies 
an enquiry, If is not a case wherein & 
certificate has been issued by the Bank 
that respondents 5 and @ are defaulters 
and is produced before the Election Oli- 
eer arid any such certificate is declared. 
by any law to be conclusive of the fact 
that that member is disqualified, 

9. It is, therefore, necessary te sge if 
the Election Officer is competent. to de- 
cide this objection and if so, at . what 
stage. For this purpose, it is necessary 
to read R, 22 (9) of the: Rules in 30 far 
as it is relevant : 


"22 (9) (a) (2):— The election of offize- 
bearers of the society shall be by shaw 
of hands unless a poll is demanded im 
which case it shall be held by secret 
ballot, 

(3) the nomination of the candidates. 
for election shall be made at such meat- 
ing. The Election Officer shall decide the. 
objections, if any, which may be mede 


at the time, to any nomination after 
making such summary inquiry as he 
thinks necessary, and announce ‘he 


Names of valid nominations. 

(4) (a) Tf, for any office for wh.ch 
election is to be held, the number of 
candidates in respect cf whom valid 
nominations have been announced does: 
not exceed the number cf candidates to 
be elected for that office, candidates or 
whom valid nominations: have been: an- 
nounced shall be deemed. to have been 
elected for that office and the Chairman 
of the meeting shall make a declaration 
to that effect. Tf the number of candi- 
dates in respect of whom valid nomimua- 
tions have been announced: for any office 
_exceeds the number of candidates to be 
elected, a poll shall be “aken and the 
Election Officer shall read out, the names. 
of the contesting candidates for that 
Office, He shall thereafter record. 
number of votes polled. for each such 
candidate or the candidates: as the case 
may be. The Election Officer shall an- ` 
nounce the number: of votes secured by 
each candidate - and the result of elzc- 
tions shall also be recorded by him. | 

(b) Bx ` xx 

(c) The Election Officer shall, within 
a period of seven’ days, after. election of 
the office-bearers, communicaté, by reg- 
istered post under his own seal and the 
seal of the society to. the Election OM- 
cer and fhe Secretary ofthe Centzal 
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the _ 
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Society to. which the society in which 
elections were held, is affiliated, the 
rame with specimen signatures of the 
Président of such affiliated society. In 
the case of societies notified. under the 
proviso to clause (W of sub-sec. (1) of 
S. 314 of the Act, the. Election Officer 
shall also communicate to the Election 
Officer and Secretary of the concerned 
Central Society, a list of the names of 
members of the committee, of the society 
Eelonging to Scheduled Castes, Scheduled 
Tribes and Backward Classes.” 

10. I would be seen that. R, 22 (9) 
empowers the Election Officer to adjourn 
the meeting of the elected members of 
the committee convened for the purpose 
cf electing its office-bearers only if there 
ke no quorum, the quorum being the 
riajority of elected members of the 
Committee. He is not empowered to ad-} 
journ the meeting on any other objec-| 
tion raised by the members, Nor is he}! 
empowered to adjourn if for the purpose) 
ef holding an enquiry into the alleged| 
Cisqualification of an elected: member tol 
vote at the meeting. In fact, no power} 
is: vested: in the Election Officer by the 
Act or the rules or the bye-laws to go 
ito the qualification or disqualification 
cf an elected’ member of the committee. 
He has to give notice to the elected 
members of the committee intimating the 
Gate and time of the meeting of the 
elected: members of the committee for 
tae purpose of electing the office-bearers. 
lr is at such a meeting that nominations 
for election of office-bearers. i.e., Presi- 
cent, Vice-President, Treasurer, Seere- 
tary and other office-bearérs of the 
society, have to be received :by the 
Election Officer, Under R. 22 (9) (3), 
citer the nominations of the candidates 
for election are filed, if any objection is 
taken to any nomination, the Election 
Officer may make a summary enquiry 
end decide :the objection .te the nomina- 
trom, Ever at. thay stage and for that 
purpose, he is not empowered by the 
rulés to adjourn the meeting or the 
election, After making such summary 
enquiry as he thinks necessary, he is 
required to announce the valid nomina- 
tions, Elections. are intended! to be com- 
pleted at: the earliest. Wherever the 
Legislature or the rule-making’ authority 
taought it. advisable to empower the 
Election Officer to adjourn the meeting, 
they’ have specified so explicitly, The 
Election Officer is. not empowered fo de- 
Gde about the qualification ør disquali- 
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fication of ‘elected oe of «the 
society, a m oa 


“ 11, Out of' the several élected mem- 
bers, only with respect to those that are 
nominated for being elected as office- 
bearers of the society, the Election Offi- 
cer is vested with the jurisdiction to 
maka a summary enquiry to decide the 
objections and proceed with the election. 
By authorising the Election Officer “to 
make a summary enquiry without giving 
him the power to adjourn and decide 
` the objecticn, the rule-making authority 


in our view, clearly intended that for 
the purpose of summary enquiry, the 
‘meeting should not be adjourned. The 


` election shculd be proceeded with after . 


deciding the objections to the nomina- 
tions then and there. Further, any ob- 
jection to the nomination of a member 
lof the committee could be taken only 
jafter the nominations are made and not 
before, The nominations have to be made 
at the meeting, Therefore, the convening 
of the meeting of the elected members 
itself cannot be held to be bad or in any 
hway’ vitiatei, 

12. lt may be here noticed that on 
15-7-1982, 
' 6-7-1982 impugned in this writ petition, 


the Election Officer held the election of | 
' fhe office-bearers but before the Election © 
Officer communicated ` by, registered post 


under his own seal and ’ seal of the 
society the result of the election as, con- 
templated ty R. 22 (9) (4) (c), this Court 
issued an carder staying all further pro- 
ceedings. The declaration of the result 
of election has thus been held up. It‘ is 


not stated by the petitioner in his afi- 


davit filed in support of the wri, peti- 
tion that ha has taken any objection at 
the meeting held on 15~7-1982 to the 
nomination of any person including that 
of respondents 5 and 6 that may have 


-been nominated for election to the post. 
of office-bearers of the committee, That . 


affidavit ir support of the writ petition 
was filed on 12-7-1982 and obviously 
this fact cculd not have been stated in 
that -affidavit for, the nominations to the 
election were made on 15-7-1982 at the 
meeting of the members of the Commit- 
tee convened for electing the ‘ office- 
bearers under the impugned notice, No 
further affidavit has been filed stating 


that any objection to the nomination. 


“was taken after the nominations were 


“filed and before the election was held. 


| Even-<in: this-writ appeal, no further ‘affi- 
.davit, has: been filed asserting that such 
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-ate. 


pursuant to the notice dated’ that no person shall be eligible for be- 


of the committee 
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an: objection was taken after the nomi- 


‘nations were filed, It would be seen that 


when it is alleged that a member of the 
committee is not eligible for being its 
member, the Act does not empower the 
Election Officer to decide this objection. 
On ‘the other hand, it is the Registrar or 
the Arbitrator appointed under Ss, 61 


and 62 of the Act that is competent in 
' this behalf to- enquire and decide. 


(18, On a reading of the provisions of 
the Act it would appear that while the 
cessation of membership of the commit- 
tee is automatic, if a member becomes 
disqualified, when a ‘dispute is raised as 


_to whether a person has incurred the al- 


leged disqualification or not, that allega- 


tion has. to be enquired into after notica 


by the competent authority and a find- 
ing arrived at as to whether a particular 
member has become disqualified or not. 


. Once a finding is reached and a decision 


is given by the competent authority that 


‘a member has incurred the disqualifica- 


tion, no further action on the part of 


‘any authority is necessary in order that 


the cessation of membership may oper- 
Section 21-A of the Act declares 


ing chosen as, and for being, a member 
if any of the contin- 
gencies ‘mentioned in Clauses (a) to (h) 


“occur, ‘Section 21-A only declares that if 


the disqualification mentioned therein is 
incurred by a member, he would cease 
to be a member. It merely says that he 
shall, not be eligible for being a member 
Òf the committee, Does it mean that he 
Will cease to. be a member of the com- 
mittee when any member of the society 
alleges that the cther member has in- 
curred disqualification, should not some 
authority decide upon the valuable right 
of the member to continue as a member 
of the Committee beforg he is deprived 
of it on the ground of alleged disquali- 
fication? The answer cannot but be that 
a competent authority must pronounce 
upon the allegation after due enquiry 
observing. principles of natural justice. 

- 14. If ultimately there is a decision 
that a member has incurred a disquali- 
fication, the question would be from 


‘what date the member would cease to 


be a member. Is it from the date of the 
decision by the competent authority. or 
from the date on which the disqualifica- 
tion is incurred, as found by the auth- 
ority?. 

- 15, Rule -24 (8) of- the’ A,-P. Co- 
operative ‘Societies: Rules, which declares 
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when a’ disqualified: member of the Com- 
mittee ceases to be a ‘member, reads as 
follows:— — : 


I any person is or becomes disq sali- 
fied . to ba.a member of the Commtee, 
the Registrar may, on his own motion. or 
on a.representation. mada to him by any 
member of the committee of the said 
society. or its financing bank, .b7. an 
order in writing, declare that he Shall 
cease to be a member of the committee 
of the society concerned from the date 
of such ‘disqualification, Before passing 
an order. the Registrar shall give such 
person an opportunity to state his.o3jec- 
tions, if any, to the prcposed action and 
if the person wishes to ke heard, he shall 
be given an opportunity to ‘be heard. The 
Registrar’s decision shall be final and 
binding on the society, and it shal] not 
be called in question in any Court.’ 

The rule empowers the Registrar te act 
suo motu or on. the representation made 
to him by any member of the Commit- 


tee of . the said society or its finaicing © 


bank, It also empowers. the Registrar to 
declare by order in writing that the 
member who has incurred the disquali-~ 
fication shall cease to be a member of 
the committee ‘of the ‘society concerned 
from the ‘date. ‘of. such disqualificction. 
The rule enjoins the Registrar to give 
such a “person an ‘opportunity 
his objections if any énd if the person 
wishes to be heard, he shall be given an 
opportunity to be heard. The decisicn of 
Registrar is declared -o be final and 
binding on the society and it shal. not 
be ‘called in question in ‘any Court. 
While S. 21-A is silent, R, 24 (3) declares 
that the order of the Registrar declaring 
the member of the Committee to have 
ceased to be a member, operates from 
the date of such disqualification, They 
envisage an order in -writing by ‘the 
Registrar, Of course, once the ordar is 
made, the member shell cease to Jẹ a 
member of the committee from the date 
the disqualification is incurred and not 


gopal Reddy, learned counsel for the re- 
spondents (writ petitioners) points out 
that if such an interpretation is g@ ven, 
in most cases, the declazvation of the dis- 
qualification would become otiose: and 
redundant for, any such disqualification 
would operate against a member’ 


of such cessation, But in our opinior the 
fact that such . a consecuence’ woulc re- 
sult in some cases on account of aE en- 
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_and when the majority of the members 


made by a member of the society, It is 
common knowledge that allegations of 


. their societies, It would be wholly 


to State ` 


quiry after notice: on enquiry, it 


peteh{ authority. Any such enquiry must 


“tee does not cease to be a member mere- 
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‘quiry.into the allegations extending over 


months, cannot alter the legal position 
that. the cessation of membership would 
operate from the date of disqualification 
and not from the date of the order of 
the Registrar. That is made clear by! 
Rule 24 (3). That consequence follows 
not because.of any defect in the Act or 
the Rules but because of unduly’ long 
time taken by the authorities for pro- 
nouncing upon the allegation of disqua- 
lification. The election of a member to 
the Managing Committee, in whom th 
majority has reposed confidence, 
not be unseated upon a mere allegation 
of disqualification by any member of 
the committee of the society, Right of 
franchise and right to be elected is a 
valuable right conferred by the statute 

























of the society have elected a person t 
be a member of the committee and as 
its office-bearer, it could never 
been the intention of the Legislature 
that the cessation of his membéershi 
should operate on a mere allegation 


disqualification of the 
made on account of group 


members 
rivalries 


are] - 
in 
un- 
safe to hold that upon a mere allegation 
of disqualification, however, much. it 
may be supported by material, cessation 
of membership operates and he is- dis- 
abled from, functioning as member of 
the Managing Committee. The allegation, 
unless admitted, would require an en- 


be found to be baseless, The right 
quired by a member on his being elect- 
ed can only be set at naught by a deci- 
sion rendered after enquiry by a com- 


accord with principles of natural justice 
and also the requirement of Rule 24 (3). 
In our view, a member of the commif- 


ly because an allegation under S, 21-A 


“is made against him by- anothe member 
from .the date of the order. Sri V, Eaja- ` a Brno y- z š 


of the society or of the Committee, That 
allegation has to be enquired into in ac- 


‘cordance with Rule 24 (3). Only upon a 


decision given by the Registrar or ‘the 
competent authority ‘under S. 61 or 
under Rule 24 (3) such a member ` be- 


‘comes disaualified but such a disqualifi- 
only ~ 


for a period of one year from the date - 


cation operates as a cessation ‘of | his} . 
membership with effect from the date of 
the incurring of the. disqualification, . The 


“apprehension expressed on` behalf of the 


8) A. P., 


respondents that if such an- interpreta- 
tion is placed} the proceedings of the 
Committee passed by majority consti- 
tuted by including such disqualified 
member, would be vitiated is, in our 
opinion, wholly unfounded, The acts of 
the society im such contingencies are 
saved by 5, 127 of the Act, In view of 
S. 127, notwithstanding the fac; that a 
member of the Committee who has 
since been declared disqualified and 
such disqualification operates from the 
date of incurring of disqualification as a 
eessation of his membership, his partici- 
pation in the proceedings of the Commit- 
tee and any resolution recorded Or 
action taken pursuant thereto, would not 
be rendered invalid. Any other interpre- 
tation would throw open floodgates of 
allegations by the members of the society 
who have unsuccessfully contested the 
election. No Committee can function if, 
upon a mere allegation, the elected mem- 
bers. of the society are held to be dis- 
qualified from being members of the 
Committee, Rival groups would trade 
disqualification freely and render iunc- 
tioning of the society impossible Any 
such situation must be avoided, 


16. h may also he noticed at this 
stage that whether the amount is due or 
not is a matter of contract. A contract- 
ing party may extend the time for pay- 
ment. If the time is so extended, obvi- 
ously the amount eannot be treated as 
due and in such. a ease, the disqualifica- 
tien on the ground that the amoun; has 
not been paid on the date due as origin~ 
ally contracted, does: not arise, It is stat- 
ed that no notice of demand of any 
amount due was issued. by the Bank to 
respondents =. and 6 much less was any 
notice inlomeins them. about their in~ 
curring the disqualification was served. 
On this question, however, it is asserted 
by the writ petitioner that notice has 
been issued while respondents 5 and 6 
deny that any notice was served on 
them, No proof of service of any notice 
informing them of the disqualification 
hac been placed before us. k is stated 
by the 6th respondent that he is not 
even a borrower and thar he was merely 
-æ surety or co-obligant for some one 
else and unless the amount is due from 
the original borrower he would no be 
liable. It is net necessary for the pur- 
pose of this writ appeal to go inte these 
allegations. Suffice fo note that as dis- 
cussed above this is a matter for enquiry 
by the appropriate authority, The 
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qualification alleged having been disput- 
ed seriously and on grounds which ecan- 
not be said to be frivolous or wholly un- 
sustainable, calls for an enquiry after 
due notice to the persons agains; whom 
disqualification is alleged and after giv- 
ing them proper opportunity. That has 
not been done so far by the competent 
authority, respondenis 5 and 6, who 
were admittedly elected, consequently 
continue to be members of the commit- 
tee and as such entitled to participate 
in the election and also stand foy any 
pos; of office-bearer of the Committee. 
Ig is wholly inappropriate to interdict a 
committee constituted by elected mem- 
bers of the Bank from electing its office- 
bearers and functioning in accordance 
with the provisions of the Act, the Rules 
and bye-laws, It may be relevan; fo note 
that under the wnamended provisions of 
the Andhra Pradesh Gram Panchayats 
Act, the cessation of membership of the. 
Gram Panchayat was atitomatic. In spite 
ef that, it was held by a Full Bench of 
this Court in Kishta Reddy v, Collector, 
Karimnagar, AIR 1970 Andh Pra 180, 
that:— 

“Cessation under Section 25 (2) occurs 
automatically on the failure of the Sar- 
panch to hold even a single meeting 
within a consecutive period of three 
months, with effect from the date of ex- 
piration of tha; three months’ period. 
Whenever the failure to hold such a 
meeting takes place, cessation also auto- 
matically occurs, Whether it has happen- 
ed in the past or whether i; oceurs in 
the present or whether it may oecuy in 
the future is immaterial, since cessation 
is an automatic occurrence with the 
failure to hold meetings.” 

The Court further proceeded to hold 
that:— 

“Even in cases of cessation of office 
under Setcion 25 (2) it is conceivable 
tha, there may be instances, where 
doubts might arise, whether meetings 
were really held or not, within a period 
of three months and whether cessation 
had actually taken effect. Even in such 
cases, even though cessation is an ad- 
ministrative event, if doés not absolve 
the concerned authorities from observ- 
ing ordinary rules of fair play. Ff an 
affected Sarpanch seeks an opportunity, 
to satisfy the Collector that he has in 
fact held a meeting within three months 
it is necessary aceording to the ordinary 
rules of fair play, to Sive him tha; op- 
portunity.” ` 
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When this is the- positisn’ even where 
there is no specific rule as regards ën- 
quiry into alleged Ccisqualificatioa or 
cessation of membership, much mere so 
when the Act and the -Rules env-sage 
giving of a notice and holding of ar en- 
quiry, the cessation, 
can occur only upon an enquiry and 
decision by the competent authority. 
Such cessation of membership - would 
disqualify from being a member -of the 
committee from the date of the incurring 
of that disqualification, 


17. In V. Raghava Reddy y. The Dis- 
trict Collector (Co-operation), Warangal, 
1973 APHC 245: TLR (1974) Aridh Pra 
842) Kuppuswamy, J. (as he then was), 
had to consider the question whether 
under S 61 of the A, P. Co-operative So- 
cieties Act, an allegation that a member 
of the Committees had incurred discuali~ 
fication for the reason that he owes cer- 
tain amount to the Bank and defaulted 
in payment of that amcunt when it be- 
came due could be enquired into bw the 
Arbitrator or whether the Reg-strar 
must decide the same; held that tha: dis- 
pute was one touching the management 
of the Society and as such could ba en- 
quired into under. S. 61 of the Act. While 
the Registrar has the discretion ander 
Rule 24 (3) to make an order deckring 
that the. member concerned: ceased io be 
a member of the Committee: from the 
date of the disqualification, under Sec- 
tion 61 of the Act, i is incumbent upon 
him to decide the dispute, That is not 
left to his discretion. I; is made obliga- 
tory, This decision of course does not 
deal directly with the question whether 
the Election Officer car: decide. such a 
dispute, but does .declare tha; an allega- 
tion as ‘to disqualification of the member 
of the Committee raised by another 
member of the society is a dispute touch- 
ing the business and managemens. of 
‘the society and as such is a matter cover- 
ed by S, 61 of the Het or Rule 24 (3) of 
the Rules. 


= 18, Another kami didie J dies of 
this Court, Ramachandra: - Rao, J, in 
Writ Petn. No, 4240-of 1969 J udgment 
dated 16-3-1970 considered- the question 
whether a member of the Committee of 
the Hindupur Co-operative Town Bank 
Ltd., Hindupur, had incurred the disqua~ 
lification under Rule'24 (2) of the Rules 
read with S. 21-A of the -A, P, Co-epera- 
tive Societies Act and bye-law of 
the Bye-laws of the Benk ` as he had not 
attended the three corsećutive meetings 
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of the Board of Directors of the Bank 
and whether he became automatically 
disqualified: or a declaration- to that effect 
was necessary before he could be deem- 
ed to have been disqualified. The learned 
Judge observed:—~ 

“Iş is unnecessary to go into the ques- 
fion whether the meetings convened on 
the three days mentioned above were 
validly convened or not, That is a mat- 
ter which has to be decided by the pro- 
per authority after considering the rel- 
evant material available and with refer- 
ence to the record. I am, however, 
satisfied that the notice issueqd by the 
Secretary itself cannot operate to . dis- 
qualify the petitioner from membership 
of the Committee, There is no provision 
either in the statute or in the rules of 
bye-laws which empowers the Secretary 
to pass orders of disqualification of mem- 
bers of the society or members of the 
Committee, The only section that deals 
with the disqualification for membership 
of the society is Section 21 while Sec- 
tion 21-A deals with the disqualification 
for membership of Committee and Sec- 
tion 21-B deals with the cessation of 
membership and reinstatement... se 


- Under Rule 24 (3) of the Rules framed 


under the Act, it is the Registrar that 
has to pass an order in writing declar- 
ing a member of the Committee to have 
ceased to be a member of the Committee 
after giving an opportunity to the per- 
son affected......... unless and until an 
enquiry is made by the Registrar and an 
order is passed in terms of Rule 24 (3) 
the petitioner cannot be treated as hav~ 
ing ceased to be a member of the so- 
ciety. It is only when the . enquiry is 
completed and the Registrar gives a de- 
cision under Rule 24 (8) that the dis- 
qualification or cessation of membership 
would come into force.” 


19. Asimilar view was taken by justice 
P. A. ` Choudary in Writ Petns, Nos, 4149 
of 1979 and 4059 of 1979 judgment dated 
21-9-1979. There the allegation was that 
the petitioner therein, a Director .of Far- 
mers Service Society, was disqualified as 
he did not pay the crop loan on the ‘days 
due under the terms of the agreement. 
He had pleaded that he had. applied for. 
extension of time for repayment and. the 
Managing : Director had, in view of the 
drought conditions prevailing extended 
the ‘period. for payment and that he had _ 
repaid the amount within the extended 
time buy; notwithstanding such repay- 
ment,-the Deputy ere of Co-opera- 
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tive Societies had called upon .the peti- 
tioner to show cause.why he should not 


be disqualified for. his defaul; in not re- - 
paying the loan within’ the time stipula-. 


ted under the agreement. The learned 
Judge posed the question — when. does 
a default occur?. He held : 


“Unless there is clear and -compelling 
language expressing the intention of the 
law-maker disqualifying a person under 
stated circumstances, the Court by re- 
sorting to the method of analcgous 
reasoning, that weakest technic of the 
logician, should not extend the mesnine 
of the words.” - 

On the facts of that 
Judge held: 


' “The beneficial power of the Managing 
Committee to extend the period of pay- 
men; taking into account the drought 
and cyclone cannot be  stultified and 
once the time for repayment is exten- 
ded, disqualification is not incurred.” 
This judgment proceeds on the footing 
that there has to be an adjudication on 
the allegation of disqualification before 
a duly elected member is declared to 
have ceased to be a member of the Com- 
mittee on account of incurring a disqua- 
lification. 


20. In A Appalaraju v. P. Siva Konda- 
rao AIR 1982 Andh Pra 208 in some- 
what similar circumstances, a Division 
Bench of this Court, to which one cf us 
(Acting Chief Justice) was a party, in 
regard to the ‘contention that when an 
allegation that the persons nominated at 
the election had withdrawn their candi- 
dature and that the “Election, Officer is 
required to give a reasoned order rejec- 


case, , the learned 


ting the nommations” is made, held with 


reference to Rules 11 ard 13 of- the 
A, P. Municipal Councils (Conduct of 
Elections) Rules that “as there is no 


express provision to that effect in Rule - 
inquiry ‘can ` 


13 and as no summary 
serve the aim of an inquiry, it mus, be 
held that under’ Rule 13 the - Election 
Officer is under no- 
hold even a summary inquiry, A sum- 


mary inquiry would serve no'-purpose if - 


it does not help to decide the real ques- 
tion, whether the signatures are vclun- 
tary or not. If the real question is to be 
decided by giving an opportunity ‘to all 
the parties and examining all the witnes- 
ses such a protracted procedure would 
be inconsistent with the. ‘scheme of ‘Rule 
13.” 

21.: On- Me same . paty of reasoning, 
lany enquiry into the. 
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_, 22. The election 


- of the Registrar bu; invariably ` 
in appeal, revision and 


legal obligation to` 


- petitioner at that stage 
regular enquiry: Any summary . enquiry 
:-would-not serve the. purpose, If the prin-. 


allegation of dis- :ciples of-natural justice have to -be- ob- 


mittee, when. the ‘truth. of tha; ‘allegation 
is denied, the Election: Officer cannot 
embark: upon any enquiry.’ consistent 
with the principles of - 


cedure to De adopted in 
that must be: adopted. and- ‘that too by 
that particular authority and none: else. 


process 
commenced should not be interfered 
with ordinarily by any Court. In Ram 
Pyare Chaudhary v, State of U, P. AIR 
1982 SC 831 with reference to the provi- 
sions of the U, P. Co-operative Societies 


Act, the Supreme Court held that “from ’ 


the date of the poll. until the results are 
finally ‘declared, the entire process. is an 
election process and ordinarily this ` pro- 
cess should not be interfered with by 


the Courts.” Tha, teing so, where there. 
is a mere allegation of 


‘disqualification 
against two of the eleven members, if 


the election of the office bearers is stop- - 


ped until: the enquiry into the alleged 
disqualification is completed, which èn- 
quiry will not terminate with the order 


the High Court, it would be wholly in- 
appropriate to stay the élection of the 
office bearers of the 


possible’ Although it ‘is 
where the Election Officer is: prima facie 


satisfied about the disqualification: ` he ' 
can prevent the disqualified’ person from: 


participating in the election, we find 


no warrant for holding so. In the matter - 


of election of office bearers, the question 
of considering the qualification of a 
member does not arise, as 


above, The Election Officer’ is required 


to decide only objections to the nomina- 


tions summarily, That stage arises after 
nominations are filed or made and -ob- 


yections are taken and not before, Only .. 
if an objection is taken to a ‘nomination. 
of a member for being elécted as office- - 


bearer, at that stage, that-is the stage 


of nomination, the: Election Officer may ~ 
decide the objection: as to the nomina- ` 
‘tion, but that too efter a summary en-.- 


quiry into: the allegation, Bu; an allega- 
tion -such as the one raised by the writ 
weecee Calls -for. a 


À. I. R. ae i 
qualification of a member of" the Com- 


natural justicej . 
and decide that question, When: the Act}. 
-and the Rules envisage a particular pro- 
determining; 
such disputes, it is that procedure alone} - 


which has’ 


carried- 
‘also brought to > 


Committee and - 
make’ the functioning of the Society im- ` 
contended that `’ 


discussed ` 


ar p 


4983 - 
served by the Election Officer for decid- 


ing the objection such as .the one. raised - 


by the writ petitioner,- i4 would result 


in postponing the election for an indef- .. 


nite period. We have, therefore no hesi- 


«tation: in holding tha; the Election . Offi- . 


cer was not competent to gro into. tne 
question . whether 
were. disqualified even before they were 
ominated for being electec as office- 
bearers at the meeting held on 15-7-1982. 


23. It was argued by Sri V. Rajagopal 
Reddy, learned counsel that if it were 
held that until an enquiry is made in ac- 
cordance with R. 24 (3), the cessation oi 
the membership would no- occur ever 
though the disqualification under S. 21-4 
(1- B) is incurred and if R. 24 (3) is 
given such an overriding effect, it woulc 
set at naught what is envisaged by Sec- 
tion 21-A, We do not see how this woulc 
„¿ necessarily follow, All that 5. 21-A (1-B: 
“declares is that if the amount due is no: 
paid, a disqualification is ircurred. Sec- 
tion 21-A itself does not provide as ta 
who should deal. with an allegation tha: 
a member of the Committee has incur- 
red disqualification and how it should 
be dealt with and decided. The Rul 
making power vested in the Government 
under S, 130 (1) of the Act empower; 
it to make rules for carrying out all or 
any of the purposes of the. Act. -Sincs 
the Act is silent as to haw a disputed 
question of disqualification should bs 
decided, 
the rule making power has. with a view 
to further the object of th> Act, consti- 
tuted an authority and. laid | down the 
procedure for deciding any dispute as t2 
> qualification or disqualification of. a 
member of. the Committee. . That Rule, 
in our opinin, is clearly within the aw- 
bit of the rule making power of tke 


Government and in- no way ultra vires. 


of S. 21-A. 


24, It was lastly’ contended that allow- 


ing the members like respondents 5 and. 


6 who, according to the writ petitione, 
are prima facie disqualifieċc, would. mil- 
tate. against the object. of the provisicn 
for cessation of membership upon tre 
incurring of disqualification .which is ix- 
tended to maintain purity: of administre- 
tion of the: Co-operative Societies, . Tre 
primary object of these provisions beirg 


* that those entrusted with the manage- . 


men, should nog themselves be defaultecs 
and 


qualification, allowing’ them. te. contest 
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without: 
. would: defeat the purposes of the Act. 


respondents 5. and &- 


“our opinion, 


the Government in exercise cf. 


should not. have inecrred any diss- 
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enquiry - into. the. allegations 
The allegation of disqualification. should 
therefore. be.first enquired into. before 
they are permitted to- be elected as 
office-bearers and assume the manage~ 


‘ment of the Bank, In dealing with this © 


contention, we cannot. ignore the. fact 
that the Act which lays down the dis- 
qualification, also lays down the proce- 
dure foy enquiring into the disqualifica~ 
Hon. On any notions of equity,.tha; pro- 
cedure cannot be ignored and the Court 
devises (sic) a procedure not envisaged 
by law to enquire into the disqualifica- 
tion; that too by an authority not speci- 
fically empowered in this behalf and by 
adopting a procedure not consistent with 


the principles of natural justice We are, 


therefore, not persuaded by the conten- 
tion that legalities apart, the order of 
the single Judge is most equitable in 
the circumstances and must be main- 
tained. We cannot issue a direction not 
envisaged by the Act and the Rules. 


25, On the other hand we are of the 
view that if the entire process of elec- ` 
tion of office-bearers which is set in mo- 


‘tion. by issuing a notice is to be stayed, 


then the entire business -of the Bank 
would come to a grinding halt. That, in 
is not warranted. On en- 
quiry by the competen; authority, if it 
is found that respondents 5 and 6 are 


"disqualified to be on the Committee, it 


is certainly open to them to hold fresh 
élections for such of the posts that may 
fall vacant upon the consequent cessa- 
tion .of membership. 


26, Then remains the principal con- 
tention as to whether a member of the 
committee which has not. assumed 
charge, could be said to have incurred 


disqualification under S. 21-A (1-B) and 


whether any enquiry could be taken up 


- under R. 24 (3) and whether on that 
. ground, he can be prevented from being — 


elected as office-bearer of the committee. 
This was the aspect on which the Elec: 
tion Officer felt some doub; and refer- 
red the matter to the Registrar and the 
Registrar himself first directed stay of 


election and directed the. Sub-Registrar 


on 30-4-1982 to enquire and. report and 
later being of the. view that no dis- 
qualification is incurred by a member of © 
the committee until the particular com- 


„mittee assumes office on 21-6-1982 clari- 
fied’. that’ 


the Election. Officer ĉan . go 
ahead -with the’. election, - on a : 
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27. In view of the above discussion, 
this aspect does not really affect the 
conclusion we have reached above; but 


inasmuch as that was the ground on 
which the election of the office-bearers 
was initially stayed and later taken up 
pursuant to the clarification of the Reg- 
istrar and that was the ground on which 
the writ petition was resisted and also 
the ground canvassed at length before 
us, Wwe proceed to address ourselves to 
that question. 

28. It is argued on behalf of the ap- 
pellants that thea question of enquiring 
into the allegation that respondents 5 
and 6 are disqualified from being 
members of the committee does. not arise 
until the Committee assumes charge. 
The committee would come into exist- 
ence only after the election of its office- 
bearers and after tha; Committee is en- 
trusted with the management, This argu- 
ment is: advanced having regard to the 
definition of ‘Committee’ contained in 
5. 2 (b) of the Act which reads as fol- 
lows : 

“Committee? means the governing 
body of a society by whatever name 
called, to which the management of the 
affairs: of the society is entrusted.” 

The argument of the learned coun- 
sel, Sri K. Pratap Reddy proceeds as 
under:-— 

Section 21-A inter alia declares ` that 
“no person shall be eligible for being 
chosen. as and for being a member of 
the Committee if he is in default in the 
payment of any amount due in cash or 
in kind to the Society or any 
other society for such period as 
may be prescribed.’ Respondents 5 
and 6 have already been chosen 
to be members of the committee, 
but they have as yet not become mem- 
bers of the Committee. The committee, 
as defined, means the governing body of 
a society to which the management of 
the affairs of the society is entrusted. 
The committee does not come into exist- 
ence merely upon the members being 
chosen for that committee: it comes inte 
existence only upon the management of 
the affairs of the society being entrusted 
to the members. so chosen, and the man- 
agement is not entrusted to it until after 
its office-bearers are elected, Only after 
the elected members become. members 
ef the committee, the question of their 
continuing as members of the committee 
arises. We are, however, unable to ac- 
cept this contention, Once the members 
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of the committee are chosen from among 
the severa] members of the society, they 
become eligible for being a member of 
the committee. The expression ‘for being 
a member of the committee’ not only 
connotes tha; he is eligible to be elected 
as a member but also continue as a 
member, Once a member of the society 
is chosen to be a member. of the com- 
mittee, it is these members to which the 
management of the affairs of the society 
is entrusted under S. 31 (1) (a) of the 
Act, which so far as i, is relevant for 
our present purpose, reads as follows:— 


“31 (1) (a), The general body of a 
society shall constitute a committee in 
accordance with the bye-laws and en- 
trust the management of the affairs of 
the society to such committee.” 

The committee is required to be consti- 
tuted in accordance with the bye-laws 
and it is to such committee the manage- 
ment of the affairs of the society is en- 
trusted. It is this committee that has to 
elect the office-bearers. The term ‘officer’ 
as defined in S. 2 (k) of the Act 
‘includes a person elected or appointed 
by a society to any office of such society 
according to its bye-laws and a Presi- 
dent, Vice-President, Chairman, Vice- 
Chairman, Secretary, Assistan; Secretary, 
Treasurer, Manager, member of commit- 
tee, liquidator or any other person elect- 
ed or appointed under this Act, rules, 
or the bye-laws, to give directions im re- 
gard to the business of the society.” 
Office bearers of the committee are alse 
thus officers of the society and are elect- 
ed by the members of the committee. 
Rule 22 (1) (a) of the Rules expressly 


lays down that “as soon as the members ~ 


of the committee of a society have been 
elected, the Election Officer shall- con- 
vene a meeting of the members of the 


committee for the purpose of election of 


the President, Vice-President, Treasurer, 
Secretary and other office-bearers of the 
society.” Unless members of the society 
chosen first become and continue to be 
members of the committee they cannot 
elect the office-bearers of the commit- 
tee. If the contention that unless the 
office-bearers are elected and the man- 
agement of the society is entrusted, there 
is no committee and as such, the ques- 
tion of any person not being eligible 
to be a member of the committee, does 
not arise {is accepted), then it would not 
be. possible to elect the office-bearers at 
all for it is the members of the commits 
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tee that have to elect the office-bearers, 
That presupposes that no sooner than 
the member of the society is chosen as 
“a member of the Committee, the Com- 
mittee comes into existence and the 
"member so chosen is and continues to be 
a member of the committee, It is in rer 
ylation to such member of the committee 
ythat the disqualification mentioned Mm 
S 21-A of the Act may also attach. An 
anomalous situation would also arise if 
it were to be held otherwise. While a 
member of the society may be disquali- 
fied from being chosen no sooner 
he is chosen, even if the disqualification 
continues, until the office-bearers are 
elected and the office-bearers along with 
the members of the Commicte¢e assume 
charge and the management of the af- 
fairs of the society is entrusted to them 
the disqualification would stand suspend- 
ed and no authority is empowered tc 
enquire into that disqualification and nt 
sooner than the managemen- is entrustec 
to the Committee, the disqualificatior 


would again be revived. and get attached: 


to the member. There is nc warrant fo“ 
such a conclusion to be. drewn from th" 

ording of S, 21-A of the Act. The in- 
tendmen; of that provision, to our ming, 
is that a person who has incurred the 
disqualification referred to therein, would 
neither be eligible for beirg chosen as 
a member of the Committee nor to con- 
tinue as a member of the Committee if 
he continues to be so disqualified, How- 
ever, as discussed above, when an alle 
gation that a member of tae Committes 
is disqualified is made, uniess the com- 
„petent authority enquires into it in ac 
cordance with the rules and other prir- 
ciples of natural justice and decides the 
valuable right acquired by him by vit 
tue of his election to be & member cf 
the committee and manage the affairs 
of the society, cannot be done away 










become ineligible for beimg-a member 
of the committee and the cessation of 
membership of the committee would 
come into operation. We, therefore, re- 
ject the contention that no enquiry 
whatsoever can be made with regard +0 
the alleged . disqualification, However, 
we must make it clear (that) when tke 
. election of office-bearers is held there 
being no provision either in the Act er 
the Rules or the _bye-laws empowerirg 
any authority to:withhold the declara- 
tion of the result-of the said. election, 
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than. 


not liable to be quashed. 
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the respondents are bound ` to declare 
the results forthwith and the members 
of the Managing Committee and its 
office-bearers shall be entitled tọ man- 
äge the affairs of the Committee, The 
appropriate aùthority may proceed with 
the enquiry into the alleged disqualifi- 
cation of respondents 5 and 6 unharn- 
pered by the fact that they have been 
elected as members of the Conimittee 
or office-bearers of the Committee. 


29. In considering the issues raised in 
this writ appeal which relate to the 
election of office-bearers of a Co-opera~ 
tive Bank governed by the provisions ol 
the A. P. Co-operative Societies Act the 
rules made thereunder and the bye- 
laws governing the particular Society, 
any considerations of equity are out of 
place. The Managing Committee of the- 
Bank is to be elected in accondanc® 
with the provisions of the Act, the rules 
and the bye-laws. The right given to a 
member of this Bank to either vote and 
to be elected as office-bearer of the 
Managing Committee is a risht given by 
the Statute. Election Officer is not a 
court and has no inherent powers. Any 
power exercised by him must be found 
in the law governing the elections to 
the particular bank, On any grounds of 


equity or principles of fair play and 
notions of . geod administration, the 


Election Officer cannot deviate from the 
procedure required by law to be follow- 
ed for holding the elections, | Elections 
must be held expeditiously and in ac- 
cordance with the rules. The election 
process once commenced, cannot be im- 
peded except under the orders of the 
Court and the Court would be reluctant 
except in exceptional circumstances to 
come in the way of holding of election 
to the Co-operative bodies. We find no 
such exceptional circumstances in the 
present tase warranting interference im 
the conduct of elections. 


30, For the foregoing reasons, we 
hold that the notice No. 1268/809 dated 
6-7-1982 impugned in this petition is 
There is no 
ground to withheld the declaration of 
the resulf of the election of tha office- 
bearers. held. pursuant to the said notice 
The result of the said elections must be 
declared forthwith and elected Manag- 
ing Committee and its office-bearers 
must be allowed to function leaving it 
open to the appropriate authority to 
proceed with the enquiry ‘into the al 
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leged disqualification :of respondents 5 
and 6 thereafter, The. order’ of- the 
learned single: Judge -to--the-.. contrary 
. now under. appeal is therefore, set‘ aside: 
The: interim directions ‘are vacated and 
the respondents are directed to- declare 
the result of. the -election of tha office- 
bearers and ‘allow tthe elected members 
of the Managing Committee and- its 
office-begrers to manage the affairs: of 
the Bank. - 


31. The cirri appa is Secardingly: 
allowed and the. direction. detailed above 


shall issue and the. writ petition is dis- - 
circumstances of the. . 


missed, In the ) 
case, We make no order as‘ to cost, Ad- 
voecate’s fee Rs, 150/-. 


32. On prohouncement of the judg- 
ment, the learned counsel for. the re- 
spondent Sri V. R, Reddy, sought leave 
to appeal 
also for.suspension of the judgment in 
the writ appeal. l 

33. We do not find that this case in- 
volves such substantial questions of law 
of general importance as require’ consid- 
eration by the Supreme ‘Court or that 
it is otherwise a fit case for grant of 
leave to the Supreme Court, 

34, Elections ‘of : the office-bearers 
have been held. and oniy, the resul has 
to be declared, so. .. that 
managing committee may function. I 
these circumstances leave is refused: 
Request for. suspension. of the judgment 
in- the wri, appeal is’ also rejected, 

We appeal allowed. 
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P. A. CHOUDARY, J. 

V. R. Sreerama Rao, Petitioner v, 
Telugudesam, a political party, and an- 
other, Respondents, 

Writ Petn, No. ` 
13-12-1982. i 

(A) Constitution of India, Art, 226 — 
Writ petition — Locus standi — Peti- 
tioner claiming to be Presiden, of a 
political party opposing grant of elec- 


4331 of- 1982, D- 


tion symbol to another party on ground, 


that that party preached chauvinism 
and propagates secessionist tendencies — 


Petitioner not a mere interloper — Writ. 


petition, maintainable at his instance. 
Case law discussed: - (Para 5) 

(B) Constitution of India, Arts. .29. met) 
and 14 — Election: symbol — “Telugu 


' AA/AA/A66/83/SMA/SNV. 





V.. R, Sreerama'’Rao‘v. Telugudesam ` 


arouses chauvinism and 


to- the Supreme Court and - 


the elected: 


ALR, 


Desaw’ ` cannot be. denied election sym- 


-bol -on ground ¢hat use of the word 


‘Telugu Desam’ - 
sectarian 


arouses chauvinism and 
tendencies — 16th Constitu- 


. tional Amendment, S, 123 (3) of Repre- 


sentation of the People Act and S. 153A” 
of I P. C., not attracted, (Constitutional 
(Sixteenth Amendment) Act (1963), Sec- 
tions 3 and .4; Representation of the 


People :Act (1951), S. 123 . (3);- Penal 
Code (i860), S. 153A — Interpretation 
pi Statues — Constitutional Statutes). 


The political ‘party. ‘Telugu Desam? 
cannot be denied an election symbol by 


the Election Commission on the ground 


that the use of the word ‘Telugu Desam’ 
sectarian ten- 
dencies and helps to propagate seces- 
sionist ideas, even if the aims and ob- 
jectives of the Telugu Desam are in 
conflict with any existing part of the» 
Constitution or the existing law because 
any political party should have a legiti- 
mate right and chance to appeal to the 
voters to vote to amend or even to ab- 
rogate those parts of the laws and the 
Constitution. Denial of an election sym- 
bol to Telugu Desam’ -would result in 
denying a right.to that party anå its 
supporters to appeal to the voters for 
approval of its policies. and programmes. 
It would also be contrary. to the right 
to - political equality guaranteed by 
Art 14. of the Constitution. The gua- 
rantee of Art, 14 extends equally to all 
citizens to form political associations of 
their own choice. By denying any sec- 
tion of these citizens the right to ap- 
pear on the ballot or the right to con-.. 
test the elections through their chosen 
political parties, . they would be. denied 
their right to exercise their franchise. 
That would clearly be an invidious and 
impermissible discrimination under. Arti- 


cle 14 of the Constitution. (1968) 21 
Law Ed 2d 24, Rel. on. (Para 15) 
` As the States of Andhra Pradesh, 


Karnataka, Kerala and Maharashtra all 
owe their origin to the implementation 
of the policy of linguistic division of 
the. country, the formation of a regional 
political party, exclusively concerned 
with the State subjects. and wholly de- 
voted to the well being of the people 
living within. the territory of one such} 
federal unit and based upon: the parti- 
cular language of ‘that federal unit, can- 
not be found fault with either on grounds 
of - ‘patriotism or ‘law..' The same language 


wy 
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K. Kalpana Saraswathi v. P. S. Somsunda- 
ram Chettiar, (AIR 1980 SC 512):as lay- 
ing down a proposition cortrary to: the 
one laid down in the afor2said. ‘decision 
of this court viz., that ever in case of a 
conditional decree the court had juris- 
diction to extend time, -As I will pre- 
sently point out the said decision does 
not lay down any such proposition. In 
fact the court there was not even deal- 


‘ing with the question of court’s power to 


extend time in conditional] decrees, 


26. To appreciate the “inding and/or 
observations in that case on which the 
learned counse] for appellant ‘has relied, 
it would be proper to set put somewhat 
in ‘detail relevant facts of that case, 
There the facts were; a 


” 27. Initially a decree foz specific per- 
formance of an agreement to sell a 
bungalow was passed by the trial court 


- in favour of the plaintiff who was a lady. 


The said property was subj2ct to a mort- 
gage in favour of a bank. In the decree 
the trial court hag directed the plaintiff 
to deposit the mortgage amount plus 
Rs. 5000/- with interest. The. whole con- 
sideration, excepting the mortgage 
amount and a sum of Rs. 5000/- had al- 
ready been paid at the time of the 
agreement and possession ‘had been made 
over to the. plaintiff. The 
provided that the amount should be de- 
positeg into court by the | time specified 
therein failure to do so would result in 
the dismissal of the suit. The plaintiff 


did not deposit the amoun- in time, but 


some months later she paid the mortgage 
money to the mortgagee bank and took 


_ as assignment of its rights and got her~ . 
‘ self impleadeg as 2nd_ plaintiff - 


in the 
suit -which by then had bzen instituted 
by the bank against the defendant. 
Eventually the mortgage suit . resulted 
in a decree in favour of the plaintiff and 
by then.the amount due had swollen to 
Rs. 11 lakhs. The plaintiff appealed to 
the High Court. However the court re- 
jected plaintifs most of the contentions 
except one. The court walle affirming 
that the direction to make payment 
within 3 months was vali vacated the 
default clause. namely the - dismissal of 
suit on non-payment within that time. 
The plaintiff thereafter mcved the court 
by interlocutory application for giving 
credit for the amount paid by her to the 
mortgagee ‘bank and to pass a final de- 
cree in ‘her favour. That w was. refused by 

1983; :Bom./5: IH- G-r] : 


H. A. Patil v. ¥: Li Yadav 


decree ` also’ 


Bom, 65 
the court: Ultimately it - appears two 


‘ applications. came to be made one by the 


plaintiff appellant for extension of time '- 
by way of adjustment of the mortgage 
amount paid by- her. This application 
was refused, The other was by the -re- 
spondent/defendant for a decree ‘for re- 
scission of the contract for sale for non- 
payment-of amount in time. This ap- 
plication was granted. ang decree for 
rescission of contract and for delivery of 
possession with mesne profits was pass- 
ed. It was only this order of the court 
refusing to extend time by way of ad- 
justment of the mortgage amount, that 
was belng dealt with by the’ Supreme 
Court. Before the Court. the decree or 
order that was for interpretation -was a 
decree/order which had fixed a time of 3 
months for depositing the amount in 
court without. there being a default 
clause, which was earlier vacated by the 
High Court. The court was not dealing 
with a conditional decree as in this: case. 
but was-dealing with a decree only fix- 
ing time for payment and with the ques- - 
tion how the court should exercise 
powers of extending time equitably even 
after the decree was passed, without ` 
necessarily rescinding the contract on 
non-payment of the amount in time, at 
the instance of the judgment-debtor 
under S. 28 of the Specific Relief Act, In 
fact the court in that case had in the 


- end come to pass a fresh conditional de- 


cree providing inter alia that if the 
amount mentioned was not paid within 
6 months from the date of the order the 
appeal was to stand dismissed. 

28. In the light of the aforesaid facts 
the observations of the court on which 
the learned counsel for the appellant 
has relied may be looked at. 

29. There the court, after stating, 
that read in the light of S. 28 of Specific 
Relief Act and rulings. on the point, the 
proper course in this situation was to 
pass a decree for specific performance 
which would for all purposes be a preli- 
minary decree and the suit would conti- 
nue and .be under the control of the 
court until appropriate motion was made 
by either party for passing a final de- 
cree observed at p, 513 of the report as 
follows: 

“Tt is. perfectly.. open to the court in 
control of a.suif for specific performance 
to extend, the time for deposit, and this 
court may do so even now to enable the 
panum to get the advantage of the 


Tey = 


= 
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agreement to sell in her favour. The dis- 
entitling circumstances relied upon ‘by 
the defendant-respondent are offset ‘by 
the false pleas raised in the course of the 
Suit by him and rightly negatived. Nor 
are we convinced ‘that ‘the ‘application 
for consideration and extension of ‘time 
cannot be read, as in substance it is, as 
a petition for more time ‘to deposit, Even 
so, specific performance jis an equitable 
relief and he who seeks equity can ‘be 
put on terms to ensure that ‘equity is 
done to the opposite ‘party even while 
granting the relief. The final end of daw 
is justice, and so the means to i, too 


should be informed by ‘equity 
shall do equity, ere, ithe 
assignment of the mortgage 1S 


not a guileless discharge of the vendor's 
debt as implied in ‘the agreement ‘to sell 
but a disingenious disguise ‘to arm her- 
self with a mortgage decree to swallow 
up the property in case ‘the specific mer- 
formance litigation misfires. ‘To sterilise 
this decree is necessary equity to which 
the appellant must submit herself before 
she can enjoy the fruits of specific per- 
formance:” 


30. On that basis the court thought 
that an opportunity should have ‘been 
given to the appellant to deposit into 
court the amount directed by the trial 
court together with. interest down to 
date at 11%, as a matter of equity, only 
after nullifying the advantage gained by 
the appellant by ‘taking assignment of 
the mortgage and thereafter again came 
to pass a conditional decree as mention- 
ed above. 


31. As pointed out above, the 
Supreme Court in that case was not con- 
sidering the question of court's power to 
extend time in the case of a conditional 
decree as in this case, for there the de- 
fault clause in the decree making it 
conditional was already vacated by the 
High Court when question of extending 
time for deposit on equitable considera- 


tion came for consideration. The 
court «was only concerned with 


the equitable principles on which the 
court could extend time for the deposit 
even after the final decree for specific 
performance was passed and the amount 
was not deposited in time, before re- 
scinding the contract on that basis on 
judgment debtor’s application in the 
same suit under Section 28 of Specific 
Relief Act. The court having found — in 
that case such an equity existed in 
favour of the plaintiff it extended time 
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Kaira Dist. Co-op. Milk Producers Union Ltd, v. K. S. Shah 
to ‘deposit the amoun! ‘by her but at the 


ALR. 


same time on equitable grounds depriv- 
ed her of the advantage hat she got, 
under the mortgage decree. The ratio 
of the said decision will have therefore 
no application to the facts of ‘this case. 

32. In that view of the matter m this 
‘case the lower courts were right in hold- 
ing that the decree being conditional 
the court had no jurisdiction to extend 
time. 

ao. However, even if it were held 
that ven in case of a conditional decree 
the courts were .entitleg ilo extend time 
on equitable grounds, still in this case, 
as found by the first court the plaintiff 
had not made out any sufficient ground 
for exercise of such equity in his favour, 
The grounds on which condonation of 
delay was sought were — (1) being con- 
fined to'bed dueto tIness, and (2) forget- 
fulness. So far as the ground of illness 
was concerned, as the court ‘has found, 
the plaintiff ‘had not produced any 
material to substantiate the same. AS 
regards forgetfulness which showed lack 
of diligence and promptitude, it can 
hardly be any ground for exercise of 
equity in favour of the plaintiff. 


34. ‘The result therefore was that 
this appeal fails and is dismissed with 
costs, 


Appeal dismissed. 
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PHARMADHIK ART, -J. 

‘Kaira District Co-op. Milk Producers 
Urmon Utd. and another, Petitioners v. 
Kishore Shantila] Shah, Respondent. 

‘Civil Revn, Apoln. No. 778 of 1981, D/- 
1-2-1982. 

Civil P. C. (5 of 1908), Order 1, Rule 
8 ((1) (a) — Permission to file represen- 
tative suit -—- Grant of — Suit for decla- 
ration that Amul Cheese was not a purely 
vegetarian product and that defendants 
should not sel] ox market it as a vege- 
tarian product sought to be filed by 
member of Jain community in represen- 
tative capacity on ground that ‘the along 
with other Jains were deceived ‘because 
of misrepresentation made by defend- 
ants — Held, Court was entitled to 
grant permission as controversy involved 
was of common interest to the ‘persons 
whom the plaintiff sought to represent. 

(Para 7) 

K. S. Cooper, instructed by Dephtary 
Ferreira & Diwan, for Petitioners; K. A. 
Se 


KZ/KZ/F165/82/HR/RSK 


>» 


£983. 


Mehta, for Dikshit. & Co, for: HER 


dent. 


ORDER :— This is an “application 
filed by- the original defendants again=t 
the order passed by the City Civil Couri, 
Bombay in S. Œ Suit No. 2004 of 1983, 
om 7th of August 1981, granting permit- 
sior to the plaintiff to sue in a represer- 
tative capacity under Order } Rule 8 af 
the Code of Civil Procedure. 

2. The plaintifg who claims to be a 
Jain and strict vegetarian, filed m suit 


' against the defendants: praying for a de- 


claration that Amul Cheese is: not a 
purely vegetariam product and. that they 
should, not sel], oy market is. as vegetanicn 
product. In paras 6 and 7% of the plairt, 
it -Is contended by the. plaintiff 
that the- defts, were acvertising «tke 
cheese as Amul -Cheese Tops veget 
bles’ meaning thereby to be best 
amongst the vegetariam producers. 
According to the plaintiff ty the saïd ad- 
vertisement issued by. the- deft: they 
have directly oy indirectly - 
and are coritinuing to -represent to tke 
general public and the- Jai communtiy 
in particular including the plami, 
that Amul Cheese is a purely veg2- 
tarian product. Then in para 10 if is 
alleged that because of this- representa- 
tion Jains who are strictly .‘iwegetarians 
are misled and. therefore. he filed the 
present suit seeking the necessary decla- 
ration- im that behalf. Plaintiff them eea- 
tended that the cause of action. complain- 
ed of not only affects, the plaintifi bat 
the entire community of Jain of whi:h 
the plaintiff ïs a ‘memberi’ . Therefore he 
sought the permission to sue under ©, I 
Rule g of the Civil Proce¢ure Cade. The 
plaintiff also produced’ letters from, Borne 
bay Jain Swayamsevak, Mandal and Jan 
Jagriti Centre, in support of this clair. i 


3. The request, made. in that. “pehald 
was opposed. by the defendants. by their 
say. After hearing bolh-sices the earned 
Judge of the trial court by his- ozdsr 
dated 7th-of August 198] . came to. the 
conelusion that: this Is a fiz case wheren 
such a permission should! be grantey. io 
the plaintiff. As already chserved it is 
this order which is eeenecd in this 
revision, `. 

4. Shri Cooper te leaned councel 
appearing for the appellants contended 
before me that the leave under Order I 
Rule 8 of the Code of Civil ` ‘Procedure 
could not have been granted’ unless, if is. 
established that. the. plaimtigy: hinisekt 
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represented 


Bonn. GT 


had a cause of action. If the plaintif 
himself had no right. tœ sue: then he is 
not entitleg@-to file a suit. under Order L 
Rule 8 of the Code of Civil, Proeeduze. 
According to Shri Cooper it is.not the 
claim of. the plaintiff that at any time 
he was deceived because of the advertise~ 
mènt issued. On the other hand from 
the: averments made in the plaint, it. Js 
quite clear. that the plaintiff very well 
knew as to. bow Amui Cheese was pro- 
duceg andı manufactured: He has alsa 
not elaimeg any damages so. far as he. is 
concerned. There -js neither, personal 
cause of action nor any other cause of 
action, on. which sucha suit could hawe 
beem filed. Therefore according to ‘he 
learned -coumse] such a suit itself is 
not maintainable. 

=> On the other hand Shri Mehta tke 
leamed caunmse] appearite for the op- 
ponemt planztiff, contended) before me 
that the plaintif has made necessary 
axenments im the plam) tm indicate that 
Ke too was ceécetved because of the mis- 
representation made. im the advertise- 
ment. In paragraphs 7%, 10 and 15. of the 
paimt. he-has .disclasedi the community 
imferest. im the litigatiom and therefore 
the leammeg! Judge of the trial court was 
right im granting hing. permissiom te sue 
under Order I Rule 8 ofthe Code of Civil 
Procedure. Accordimg to Shri Mehta im 
ality case this is not a fit. case wherein 
any' interference. is called for inthe revi- 
sional jurisdiction! of. this court. under 
S 125 of the Code-of Civil Procedure. 

6. With the assistance of thè Tearned 
counsel | appearing for both sides IT have 
gone through, the pleadings of the parties. 
In ‘the plaint the plaintiff ‘has made 
various’ allegations ‘to indicate that 
through the advertisement it. is being 
misrepresented by the defendants thai 
Amul) Cheese is a purely vegetarian pro- 
duct. In paragraph 7. of the plaint, it is 
contended by the plaing thal because. 
of this. adivertisement the general publie 
and Jain community imeluding himself 
were; believing that the Amul Cheese is 
a purely vegetarian. product. Then he 
had made allegations tœ show as to how 
he came. to know that the Amul Cheese: 
could not. be termed as a purely- vege- 
tartam product. According to the plain- 
tiff the action complaimeg of not. only 
affects: him: but alsœ. affects. the entire 
Jam community of. which the. pltff. is a 
member Thus.in substance the plaintiff 
has. indicated - as: to kow the other mem- 
bers of the Jain community are also. in- 
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terested in the litigation. O. I R. 8 as 
amended in the year 1976 incorporates a 
rule of convenience based upon reason 
and publie policy and saves the trouble 
and expenses which would otherwise 


have to be incurred if each and every in- 


dividual is asked to file a separate suit. 
This provision is made- for the benefit 
and protection of persons who have same 
interest as that of the plaintiff who has 
filed the suit. For granting permission 


under O. I, R. 8 of the Code of Civil 
Procedure, community’ interest is an 
-essential condition. From the explana- 


tion to O. I R. 8 it is clear that for the 
purpose of determining whether the per- 
sons who sue or are sued, or defend, 
have the same interest; it is not -neces- 
sary to establish that such persons have 
the same cause of action as the persons 
on whose behalf, or for whose benefit, 
they sue or are sued, or defend the suit, 
as the cas? may be. Therefore it.is quite 
obvious that the said provision applies 
also to the cases where the interest is 
Similar or to the cases where several 
persons om whose behalf the suit is 
sought to be filed have the same interest. 
The object of the provision. is to avoid 
unnecessary troubles and. expenses of 
litigation and to give finality to the deci- 
sion, which might be ultimately passed. 
Obviously this is also in the interest of 
the defendants. The litigation contem- 
plated by Ordér I Rule 8 of the Code of 
Civil Procedure. could very- 
termed as common interest litigation. As 
to whether the litigation involves com- 
mon interest or not will have to be dẹ- 
cided on the facts and circumstances of 
each casé and prima facie on the basis 
of the averments made in the plaint. 


‘J, ‘While deciding this question it. is 
not relevant to fing out at this stage as 
‘to whether the suit itself is maintaina- 
ble or not. This is unwarranted at this 
stage.’ Therefore I do. not propose’ to 
entér into the controversy as to whether 
the plaintiff is entitled: to get a declara- 
tion as claimed for in the suit, or a sult 
with such allegations is at all maintaina- 
ble or-not. So far as the. present revi- 
sion petition is concerned, the order 
which is challenged in this revision peti- 
tion -is restricted to the permission 
granted’ by the trial court under Order I 
Rule 8 of the Civil Procedure Code’ and 
nothing more. The plaintiff. has con- 


Itended thet he too was deceived: because - 
‘jof the misrepresentation made: by ’ the >` 


‘|}defendants together with other persons 


Trust v. Madhav 


well be _ 
others, 


A.I. R. 


of the Jain commurity.. Therefore if 
there is a cause of action for fling the 
present suit, then his interest in the 
litigation is common with other mem- 
bers of the community and hence it 
could safely be said that in the present 
case the controversy involved is of com- 
mon interest for the persons to whom 
the plaintiff seeks to represent. This is 
also clear from the letters produced by 
the plaintiff. In this view of the matter 
it cannot be said’ that the jurisdiction 
vested in the trial court to grant per- 
mission under Order I Rule 8 of the 
Code of Civil Procedure was either ex- 
ercised illegally or with material irre- 
gularlty which has resulteg in the mìs- 
carriage of justice, so as to call for an 
interference in a revisional jurisdiction 
of this court under Section 115 of the 
Code of Civil Procedure. ~ 


therefore, the revision 
petition fails and is dismissed. As a 
necessary consequence: of this the in- 
terim stay granted by this court stands 
vacated. However, in the circumstances 
of the case there wn be no orders as 
to costs. 


In the result, 


Revision dismissed, 


AIR 1983 BOMBAY 68. oe 
S. C. PRATAP AND SHARAD 
MANOHAR, JJ. 
Morarji Goculdas ‘Deoji Trust and 
Appellants v. Madhay Vithal 
Kudwa, Respondent. 


Letters Patent Appeal No. 7 of 1979, 


“D/- 23-11-1982.* 


(A) Bombay Rents, Hotel and Lodging 
House Rates Control Act (57 of 1947), 
S. 5 (8) (b) (i) —. ‘Appurtenant to 
Lease of room on first fleoy of building 
—- Open space on ground floor in the 
compound of the building — Cannot be 
said to be appurtenant to the leased 
room as to constitute ‘premises’ within 
S. 5 (8) (b) —- Hence, tenant could not 


Peart, 


claim any statutory right u/s. 5 (8) (b) to 


park his cay in the building compound. 

(1938) 2 KB 508 and AIR 1953 Mad 658 
Ref. AIR 1979 Bom 48, Reversed. 

_ (Paras 8, 11, 13) 

_ (B) Bombay Rents, noe and Lodging 

House Rates Control Act (57 of- 1947), 

S. 24 (1) — ‘Essential. in Oy service’ 


“Against judgment of ‘Vaidya, J. ral 


- ed in AIR 1979 Bom 49, 


oe E AE 
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— Car parking is not an essential supply 
or service. AIR 1979 Bom 19, Reversed. 

: : (Para 12) 
Cases Referred: Chronological Paras 


AIR 1953 Mad 650 10 
(1938) 2 KB 508: (1938) 2 All ER 168: 
159 LT 7, Trim v. Stucminster Rural 
District Council 9, 11 


K. J. Abhyankar, for Appellants, 


PRATAP, J.:— Arising for determina- 
tion in this appeal by the origina] plain- 
tiffs is a question of some importance 
under the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 
(hereinafter the Act). 


2, Since the year 1950 or so the de- 
fendant (respondent) herein has been 
_ plaintiffs’ tenant of room No. 18 on the 
first floor of a building known as Morarji 
Goculdas Deoji Trust Building situated 
at Kennedy Bridge in the city of Bombay. 
In or about October 1968, the defendant 
purchased a car which he commenced 
‘parking in the open space of the com- 
pound of the said building. The plaintiffs 
objected. As many as thr2e notices were 
issued to remove the car from the said 
compound and cease parking it there. The 
defendant did not comply nor did he 
reply to any of these notices, The plain- 
tiffs thereupon filed the instant suit for 
a declaration that the defendant, by 
parking his car in the compound, was 
committing trespass and for permanent 
injunction _restraining kim from doing 
so. The defendant raiseč two defences 
viz., (a) he was parking the car under 
express permission from one of the 
trustees; and (b) in any event, he had, 
under the Act, a statutory right to do 
so. The trial Court negativeg both these 
defences, held the defendant’s action to 
“constitute a trespass and decreed the 
suit. ie a? | 
© 3. The defendant appealed to this 
‘Court. At the hearing, the trial Court’s 
finding that the defendant had failed to 
prove permission to park was not chal- 
lenged. The learned single Judge hearing 
the appeal; however, helq that the 
“ground floor open space in the. com- 
pound of the building ‘was “appurten- 
ant” to the leased ‘room on the first floor 
‘within the meaning of S. 5 (8) (b) of the 
Act and, therefore, “premises”: as de- 


ing car was an essential service within 
the meaning of S, 24 (1) of the Act and 
the plaintiffs’ therefore, cannot cut off 

or withhold the same. 


‘The defendant | 
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Was consequently held to have a statu- 
tory right to park his. car ‘ without. any 
permission from the plaintiffs. The appeal 
was thus allowed, the trial Court’s de- 
cree was set aside and the suit dismissed. 
Hence, this appeal therefrom under the 
Letters Patent. 

4, The plaintiffs are represented. by 
their learned counsel Mr, K. J. Abhyan- 
kar. The defendant, though served, has 
not chosen to appear. 


5. Hearing the learned counse] Mr. 
Abhyankar ang going through the im- 
pugned judgment and the relevant pro- 
visions of the Act, we find ourselves un- 
able to agree with the reasoning and 
conclusion reached by the learned single 
Judge. The question first arising for de- 
termination is: 

Is the open space on the ground floor 
in the compoung of the suit building 
“appurtenant” to the leased premises 
viz, the room on the first floor within 
the meaning of S. 5 (8) (b) of the Act? 
To the extent relevant, the said provi- 
slon runs thus: 

‘*Premises’ means — 


Stene  (“ (| #8 268 


Heénce separately 
(other than a farm building) including — 

(i) the garden, grounds, garages and 
out-houses, if any, appurtenant to such - 
building or part of a building, | | 


-9 


Now, though one wishes that on ‘the 
question here the law was certain and 
succinct, it would, in the very nature of 


things, not be possible’ to formulate a 


precise and singular test or a principle 
of universal application for determining 
what is appurtenant. The diversity and 
the indeterminate nature of the term 
“appurtenant” and colour, form and 
Shape it can take from case to case can 
be very interesting indeed, It is a term 
of variable import, scope and ambit. 
There can, therefore, be no fixed, invari- 
able oy strait-jacket. approach or for- 
mula in this regard. Besides, whether a 
thing is appurtenant and if so, to what 


-extent,:-woulq be a mixed question of 


fact and law.. The resultant answer must, 
in each case, turn and. depend upon the 
facts and circumstances of that case and 


e- . the .context..in which the. question arises. 
fmeq therein. It was also held that park- -. 


Nevertheless: a. look.at the standard ref- 
erences should be useful. . Lo, 
«6. -In Words Ang Phrases Judicially 
eri (Butterworth. & .Co,)..it is stated - 
t us: z -25 à a i Tae a Pe P 
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“Phe ward ‘appurtenances: has; a dis- 

tinct and cefinite meaning: and though it 
may be: enlargedi by the context, yet: the 
burden of. proof lies on. those: who so corn- 
tend. Prima facie, it. imports nothing 
more tham what ts stnictl,; appertaining 
to the subject-matter of the devise or 
grant andi which would, im truth, pass 
without being specially. mentioned” 
On this aspect, a statement of the law 
in Halsbury’s Laws. of England (Fourth 
Edition, Volume: 2%. page 103, paragraph 
130). can also assist: 


“Meaning of ‘house’, Tene and 
‘appurtenances’ = ni: 
“By a lease of a ‘house’ outbuild- 


ings occupied’ with. and! necessary for the 
convenient occupation of the house will 
pass, and also a courtyard, garden and 
orchard ‘Messuage’ has the: same mean- 


ing as ‘house’. Tir the expression ‘House 
and premises’, ‘premises’ refers only to 
matter, intimately connected- with the 


house. The words. ‘with the ‘appurten- 
ances} do not extend! the demise so as to 
include lang. or buildings which are used 
with the demised property, but- arè not. 
parcel of it; nor do they include a- part 
of the: building which has’ been separated 
from it-and has not been occupied! with 
it for many years previous to the demise. 
The werds: ‘lands - appertaining - to? or 
‘Yands helorging: to? are more easily ex- 
tended to landi ustaly: aces with the 
demised premises.” 


Yet another inkling in this fica” can’ ‘be 
had from Woodifall’s: ‘Law of Landlord’ 
and Tenant -(Twentyeigħth Edition, 


Volume: I, 1978). Firstly at page 195: 


. “According to the. current of: the most, 
recent decisions, it wouldi, seem that noth- 
ing. will. pass. undey-.the wordi ‘appurten- 
ances’ which would not equally pass- by 
a conveyance of the principal subject- 
matter, _ without., ihe word ‘appurten- 
anees:.”’ i : 
And them at page: 19%: . 

' “The word ‘appurtenances’ is not pro~ 
perly apt for the creatiom of a new right: 
but the word easily admits: of a secondary. 
meaning, where the’ circumstances re- 
quire, as: equivalent te “usually occupied’. 
Where -a strip of grourg formed œ con- 
venient. means; of . aeeéss:- to the back 


doors: off a row off cottages- which were 
im commor ownership; and the cottages 
eaeh 


were sold to different purchasers; 
grant being: of a cottage ‘with the: garden, 
outbuildings. and. appurtenances’ and! in- 


cluding the part of the strip adjoining 
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thah cottage it was: held that the right 
of way de facto enjoyed by the tenants 
up te the date of the conveyances passed 
byy. way of express: grant under the word 
‘appurtenances’, although. there was. no 
made road over the strip.” 

The. Oxford, English Dictionary - explains 
appurtenance” as follows: — 

“A thing. that belongs to another, a 
‘belonging’: & minor property, right, “or 
privilege, belangingtoanother more im- 
portant, andi pasing: im possession with 
if an. appendage” | 

A thing which matunally and fitly 
forms: a subordinate part off or belongs. 
to, a whole system: œ ee DOS adb- 
junch, am aecesseny.” 

Andi the word “eppiaeneny is. EN 
ed; thus:: 

“belonging: as: m TERE A or legal right: 
constituting a property Oy; night subsi- 
diary: to are: which iss more important.” 

‘Mopertaining as iff by right - proper, 
suited’ oy appropriate toy: Ta g 
tinent.” 

EA thing appertaining; a. ‘Bélongiag? 
The New Websters: Dictionary of the 
English: Language explains the two terms: 


“appurtenance” i and 2 “appurtenant yr as 
follows:-— l . 
t ‘appuntenance? — a belonging. 


That which: apeentaiae. “Belongs, | Or is 

subordinate -te something. else; an. ad- 

jumet;, an. appendage. A right or.. feature 

belonging. to a, property, and, passing. with 
ii iff the property is: sold. is 


“‘Appuntenant’ ; Be ok eee 
ar belonging: having the effect ha a eae 
aceompaninrenth?? >, n 


~ 7. -In¥ the context of s. 5 68) oy of the 
Act. the terny “appurtenant” has to be 
consinued rot im its primary sense but im 
its secomdary, men-techrica} sense such 
as “usually enjoyed with.” The concept: 
indicates something appunterant to the 
lease and: nop the Tease itself. So com- 
strued}! it would: meam “relating to”, “adi 
joining”. “am adjunct or an accessory” to 
tie premibes let Plaim meaning of the 
provisiom simpliciter “indicates œ nexus 
betweem the premises leased! and! the 
premies appurtenant ‘thereto’ There lras 
to be æ fair and rational correlation be- 
timeem the two: Frenises to- be appunten- 
amt must be premises: inevitably implied: 
im- andl essential -t@ the- use and enjoy- 
ment of the premises Tet. Nota constitu- 
ent pant of the: lease. but mecessary for 
t4e convenient enjoyment of tlre lease 
aud therefore: intended. to be-“premises™ 


‘ee 


e oe e 
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within its definition in: ore 
Act, 


B. Considered än this context, what 
would ‘be ‘the position here? Js it possible, 
reasonably speaking, to hold that the 
open space in ‘fhe ‘compound. ón fhe 
ground floor of ‘the suit building is _ ap- 
purtenant ‘to fhe leaseg roam on the <irst 
floor? The’ obvious answer is no, The 
yery location of tihe leased premises on 
the first floor’ negatives the - defendant's 
case. After :all, to what extent can the 
term “appurtenant” ‘sé? Can ‘it there tbe 
extended tto the open space tin ‘the om- 
pound «on the ground floor? We ‘think ‘not. 
Is this ground floor space mecessary ‘for 
the convenient enjoyment of the room 
on the first floor? Once again, our sms- 
wer is no, Tt would ‘be a. misnomer to 
! describe the ground floor area as appur- 
\tenant to the first floor coom. The round 
floor area meither pertains nor relates ito 
jnor adjoins. the first floor soom. ‘Nor ican 
jit legitimately be said chat ithe prcund 
floor area is usually enjoyed or occuaied 
with the first floor room, H us neither an 
jadjumet nor an accessory Mor an ape 
tage qua the first floor room. 


5 (B) (bh) of the 







9. Gans to the caithonttias - ted 
before the learned single Judge, we zeel, 
with reat respect, that it would mot be 
-correct to infer and eon Jude therefrom 
in fayour of the defendant. part throm 
the position that -altegether different 
were the {facts as also the contest in 

which the question aros in ‘those cases, 
‘@geyn the broad ratio emerging therefrom 
does not help the defendant -here. Jn- 
desd, it supports the plaintiffs If the 
“appurtenant” premise ts actually let out, 
then, of course, irrespective of whether 
it is or is not appurtenant, it obvious-+y Js 
part and parcel of ‘the J2ase itself. That 
was precisely ‘the jposit-on ‘in Trim W. 
„Sturminster Rural District ‘Council, (2938) 
2 KB 508, where the ten acres Of grass 
land had been actually let out for pears 
past along with the cotiage, arden and 
orchard as one mit initially to :a <cairy 
farmer and thereafter to a poultry 
farmer, Yet, even so, when dater, 2 — 
apparently after the expiry of the Jease 
— question arose whether these ten iacres 
were appurtenant to the cottage, garden 
and orchard, it was held that: 


* the learned «county judge was 
‘wrong in holding that the word “‘appur- 
tenance? includeq ‘the en ‘acres. How 
much of the adjacent “and ought ‘to ‘be 
included in- the: word “appurtenarces, 
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‘depends ‘on ‘the facts of ‘fhe particular 
‘case:” 

Tt is difficult, iHeratore to see how- this 
case can ‘be of any help to the defendant. 
‘On the contrary, the ruling goes to show 
‘that in any event the entire ten acres of 
land was not ‘appurtenant to the cottage, 
garden ‘and orchard in question. And to 
determine on the facts and circumstances 
of ‘that case how much of the - adjacent 
Nand «could ‘be legitimately called appur- 
tenant, the matter was sent back to the 
‘county judge. 


30. In the Madras ruling J, H. Trani 
v. Chidambaran Chettiar, ATR 1953 Mad 
650, the plaintif had obtained a lease of. 
the suit Jand excluding the theatre there- 
on known as ‘Gaiety Theatre which was 
owned -by . defendant No. 1. The land 
dease in favour of the plaintiff was to 
come into effect after termination of the 
subsisting lease in favour of defendant 
No, 1. As defendant No. 1 did not remove 
the ‘theatre structure and did not give 
vacant possession of ‘the ‘land, the plain- 
(tif ‘filed suit to recover vacant possession 
after removal of tthe theatre structure. 
Defendant No. 3 ‘contended that the 
plaintiff was not entitled to evict him 
‘because ‘what was teased to ‘him (deferid- 
‘ant No. 1) wiz., the suit land, was a 
“building” within the meaninp of S. 2 (1) 
‘of the Madras. Buildings (Lease and 
Rent ‘Control) Act, 1946 ang he (defend- 
ant No. 1) was, therefore, protected by 
the said Act and mot liable to be evicted 
iby way of such a suit. In that case, the 
definition of “building” in S. 2.(1) of the 
aforesaid Act meant not only any build- 
ing -as such‘ but also includeg. the garden, 
grounds and ‘outhouses, if any, appur- 
tenant thereto, Thus, ground or land ap- 
purtenant to -a building was also itself a 
building under the Act. The learned trial 
Judge dismissed the suit -holding {at 
ip. 652): 

“Having regard to the wide connota- 
‘tion that was ‘given ‘to the word ‘building’, 
‘the purpose for which ‘the Madras Build- 
ings {Lease ang Rent Control) Act was 
‘enacted the ‘nature of the structures in 
tthe suit premises ‘and the manner in 
which the entire premises were ‘being let 
‘out and used for ‘a numberof years, at 
‘any rate, from 19134, and the ‘purpose for 
“which ‘the building ‘was taken ‘on rent by 
the lessee from ‘time to time ‘leave no 
‘doubt in my ‘mind ‘that the suit premises 
‘come within the meaning. of the word 
“building? unde; tthe Madras Buildings 
(Lease and Rent Control Act, 1946". -- 
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In plaintiffs appeal, the Division Bench 
affirmed this finding and conclusion. It 
was held that a building consisted not 
only of the superstructure (theatre) but 
also the site on which it stood ang in 
which its foundation is erected, There- 
fore, what in substance was let to defend- 
ant No. 1 was the entire property includ- 
ing the lanc on which the theatre stood 
and which land formed part of the build- 
ing. (See paragraph 13 of the ruling), It 
was further held that the ground, if any, 
appurtenant to a building was included 
in the definition of “building” in the 
Act. Consequently, if the entire ground 
was occupieg for continuing the super- 
structure (theatre) along with the lessor’s 
building and the whole treated as one 
unit, the sit2 may be treated as an ap- 


purtenance în the secondary sense of the 


word. (Sea paragraph 15 of the 
ruling), Again, in paragraph 26 of the 
ruling, it was observed thus: 


“In my opinion the word ‘appurtenant’ 
occurring in the definition of ‘building’ 
in the Act with which we are concerned 
is used in the broad secondary and non- 
technical sense of ‘relating to’, ‘usually 
enjoyed. or occupied with’ and ‘adjoining’ 
just noticed by me. The idea of the legis- 
lature seems to be thatif. grounds appur- 
tenant to the building in this sense are 
let along with the building they should 
stand attracted to the operation of the 
Act.” 


11. As in Trim’s case (1938) 2 KB 508, 
so also in this case, it is difficult to see 
how it supports the defendant. On the 
contrary and shorn of factors and ele- 
ments not relevant hereto, the decision 
and ratio thereof favours the plaintiffs. 
There.is, indeed, a world of difference 
between a land adjoining or adjacent to 
or underneath a structure as in the Mad- 
ras ruling and land on the ground floor 
in relation to a room on the first floor as 
in the present case. The former is a clear 
instance of land being appurtenant to the 
structure and the latter equally so a 
clear instance but to the contrary viz., 
the land on the ground floor by no stretch 
being appurtenant to the room on the 
first floor, Again, as in the Madras ruling, 
here also the word “appurtenant” is used 
in the secondary sense. Thus, the auth- 
orities sought to be.relied upon by the 
defendant dca not really help him but 
rather aid the plaintiffs. The principle of 
both these authorities runs counter- to 


hs case. His case is also not based on any’ 


recognised principle of law. It also stands 
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unsupported by any binding authority. 
It also cannot be reconciled with justice, 
We, therefore, conclude this 
against him and hold that the open space 


in the compound of the suit building is}. 


not appurtenant to the leased suit room 
on the first floor and, therefore, does not 
constitute “premises” within the mean- 
ing of S. 5 (8) (b) of the Act, 


12. Yet another ground on which the 
defendant claimed right to park his car 
— and which claim also was upheld by 
the learned single Judge — was-that car 
parking was an essential service within 
the meaning of S. 24 (1) of the Act. We 
are afraid, here also, with great respect, 
we are unable to agree, S. 24 (1) reads 
thus: - 

“No landlord either himself or through 
any person acting or purporting to act 


on his behalf shal] without just or suffi- 


cient cause cut off or withhold any essen- 
tial supply or service enjoyed by the 
Hela in respect of the premises let to 
m ? 
Now, to attract the said provision, the 
supply or service must be essential: it 
rust have been, without just and suffi- 
cient cause, cut off or withheld: it must 


have been enjoyed by the tenant; ‘and. 


it must be in respect of the premises let 
to him. It is only -on the fulfilment of 
these minimum ingredients that a case 
under S. 24 (1) can be said to have been 
made out, The defendant has failed to 
establish these conditions, In the first 
place, car parking is itself not an essen- 
tial supply. or service, In objecting 
thereto, there is no question, therefore, 
of cutting off Or withholding any essen- 
tial supply or service. What is more, 
on the facts here, Car parking cannot ba 
said to be a service or a supply: 

Eeti enjoyed by the tenant in respect 
of the premises let to him.” 
within the meaning of S. 24 (1) of the 
Act. The said provision has thus no ap- 
plication to the present case. Reliance 
placed thereon by the defendant can, 
therefore, be of no avail, 

13. The defendant thus fails to prove 
that he has, as a rasult of either S. 5 (8) 
(b) or S. 24 (1) of the Act, a statutory 
right to park his car in the suit. com- 
pound. Even under the general law, we 
See no such right. in him, And finally, 
his plea of permission to park has also 
rightly stood rejected. The-suit; being an 
action in: trespass, had been . rightly de- 
creed. Its reversal 


r 


A.L R. : 


aspect,- 


in appeal . would, 
therefore, have to” be rectified; ; 


im 


en 


1983 > 
14. In:.the result, this appeal under 
the Letters Patent succeeds and is a~ 


lowed.. The. impugned judgment ang de- 


cree in First Appeal No, 449 of 1971 i$. 


set aside and the decree passed by tke 
trial Court in Suit No. 8776 of 1968 is re- 
stored and confirmed. In the circum- 
stances of the case, however, there wH 
be no order as to costs of this appeal. . 

_ Appeal allowed. 
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SHARAD MANOHAR, J. 

Syed Khuwaja Syeq Ahmed, Appellant 
v. The Maharashtra Housing and Ar2a 
Development Authority, Respondent, — 

A. F. O. No. 999 of 1981, D/- 20-9-19£2. 

Civil P. C. (5 of 1908), S. 151, O. <0, 
R. 1 — Condition of justness and coa- 
venience — Must be determined not only 
an the facts of particular case but abo 

in the context of social situation — 
Plaintiff making out prima facie case sor 
possession of flat and interim injunction 
granted by Court — Held plaintiffs re- 
quest for appointment | of receiver aad 
putting him in possessior: as receiver’s 
agent was most fair and reasonable aad 
ought to have been granted by passing a 

suitable order as os undertaking. 
(Paras 4, 6) 


K. H. Keswani, for Appellant; Snt. 
C. D. Shenoy, Asst. - Govt. Pleader, zor 
Respondent. 

JUDGMENT :——-- This Appeal frem 


_ Order has got to be allowed: just for “he 


asking. The simple facts. are that th-re 
was a building at Grant Eoad which was 


` in a dilapidated condition. It was acqtir- 


ed by the Maharashtra Housing end 
Area Development Authority (here- 
after referred to as the “Authority’’) 
under S. 41 of the Maharashtra Housng 
and Area Development Act, 1976 (hece- 
after the “Act”). The occupants of -hë 
old building were entitled, as a matter 
of right, to have the allotment of a seit- 
able flat in the building to be newly 
constructed in the place of the old dilapi- 
dated building, As a matter of fact, under 
S. 94 of the Act, an alternative acccam~ 
modation is required to be given to zhe 
occupants even when the building is to 
be demolished and while the new buld- 
ing is under construction. But it is really 
speaking, not necessary to go into all 
those facts and provisions at this -stege. 
It is enough ‘here to state that. admittecly, 
without the Authority’s active effort, n 
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building itself decided to co-operate with. 
the Authority and it crumbled down! 
The occupants had to fend for themselves 
for some roof over their head. The pre- 
sent petitioner who was the plaintiff in 
the trial Court was one of the occupants 
of the building. His grievance is that he 
has not been given alternative accom- 
modation, But, really speaking, even 
that grievance is somewhat irrelevant at 
this stage. Point is that admittedly the 
building has been re-constructed by the 
Authority and according to the plaintiff, 
he being one of the occupants of the erst- 
while building, he is entitled to allot- 
ment of one of the flats in the newly 
constructed building. For reasons to 
which I need make no reference, the 
Housing Board had other views, and 
would not comply with the demand made 
by the petitioner in that behalf, with the 
result that ultimately the petitioner had 
to file a suit in the City Civil Court for 
declaration that he was entitled to allot- 
ment of Flat No. 6 in the said newly 
constructed building, particularly men-: 
tioned in the plaint in the suit. Pending 
the hearing of the suit, he took out a 
notice of motion for injunction restrain- 
ing the Authority from allotting said Flat 
No. 6 to any other person, Ad interim 
injunction was granted by the court. It 
is the case of the plaintiff that no reply 
was filed by the Authority to the said 
notice: of motion. Whatever’ that may ‘be, 
the fact remains that the said notice of 
motion was made absolute by the trial 
Court on 20-11-1981. 


2. The above facts are relevant for. 
appreciating the following. position, viz 
that:— 

(a) said Flat No. 6 is lying vacant 
from the date quite some time before 
20-11-1981 till this date;. 


(b) the plaintiff has made out a prima 
facie case for succeeding in the suit and 
for getting allotment of the saiq flat; 


‘The further position is crystal clear 
that . notwithstanding the housing sitta- 
tion in the city of Bombay where mil- 
lions of people are painfully ‘smarting 
under the maddening impossibility of 
having some veritable roof over their 
heads and when amongst teeming mil- 
lions there is a person such as the plain- 
tiff clamouring for the flat with at least 
an’ established prima facie claim to ‘the 
same, that flat is allowed by the Atth- 
ority to remain vacant. for years to- 
gether, At least from 20-11-1981 till 
this date, the flat is- remaining vacant; 
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nobody, occupies it ang: nobody wants to 
worry about it. 

In these circumstances the petitioner- 
Plaintiff took out another notice of mo- 
tion for appointment of Receiver in re- 
spect of the flat and for appointing him- 
self as the Receiver’s Agent so that he 
could go into the occupation. of the said 
flat. The petitioner’s contention is so 
simple that it has got to be accepted: by 
any court without the slightest hesita- 
ton and without a second thought. His 
contention is that he is without roof 
over his head. There is a flat lying va- 
cant vis-a-vis which he has got at least 
a prima facie case. The flat is as vacant 
as anybody would want it to be. There 
is thus an. unnecessary waste of this flat 
and unnecessary, damage being caused to 
the plaintiff: He, therefore, contends 
that the court may appoint a Receiver 
and the plaintiff may be kept as the Re- 
eeiver’s agent. Implicit in it ts the plain- 
tiff’s contention. that if he ultimately 
loses in the suit, he will hand ovey the 
possession of the flat to the Receiver 
and implicit in that understanding Is the 
further understanding that the Receiver 
in. that case, when he takes back the 
possession. from. the plaintiff shall hand 
over the same to the Authority. 


3. Probably because the simplicity. 
of this, demang was not lost upon de- 
fendant-authority, no  affidavit-in-reply 
was filed by it even. to this. notice of mo- 
tion taken out. by the plaintiff and the 
notice of motion came up for hearing 
without. any return before the learned 
Judge, But, as will be presently pointed 
out, all the same the learned Judge 
took a view by taking which he did not 
do justice to himself. He took the view 
that even though there was no return 
filed to this notice of motion, still the 
plaintiff had not, made goog his case for 
appointment of Receiver. According to 
the learned Judge, this was not a. case 
where it was just and: convenient to. ap- 
point the Receiver, He observed further 
that there was no. allegation of waste 
against the Authority. He, therefore, 
held; that the grounds. on which the Re- 
ceiver could be appointed as mentionedi 
under Order 40; Rule 1 in the Civil P. C. 
had: not been made good by the plaintiff. 
It was. on. this ground that the learned 
Judge dismisseq the notice of motion 
with: no. order as to. costs. 

4. As mentioned at the outset, 


Syed Khuwaja Syed: Ahmed v. M. H. & A. Dev. Authority 


the 
appeal has got to be allowed just for the. 
asking: [just fail to understand -as-to 


RER. 


how: it is not just and not convenient to 
appoint a Receiver for the purpose of 
the eminently just utilisation of the flat 
m question. Whether the condition of 
justness and convenience is made out or 
not has got to be appreciated not only 
with reference to the facts of each case 


but also in the context of social situation.|: 


It is just impossible to conceive of a 
situation where there can be more of a 
case of justness anq convenience than 
one where ordey of at least temporary 
utilisation of the flat where the flat is 
lying idle while thousands of people are 
suffering hardship (to) no end just because 
they lack even a small nook to rest their 
limbs in. On the other hand, it must be 
held, in the context of such situation, 
that it. is eminently just ang convenient 
in such cases that the Receiver should 
be appointed of such flat and i£ the 
plaintiff has made out a prima facie case 


for his claim, which admittedly he hasi ` 


made out, then the Receiver can take 
possession of the flat and appoint the 
plaintiff as his agent and, further, it is 
perfectly just and convenient that the 
plaintiff should get into the occupation of 
the flat at least temporarily. If, ultimate- 
ly, it turns out that he has not made 
good his. case, then he will hand over 
the possession to the Receiver and the 
Receiver will, in his turn, hand over the 
same to the Authority without any 
necessity of execution as such. As a mat- 
ter of fact, the plaintiff can be asked to 
five undertaking that he will hand over 
the possession to the Receiver if his 
claim is not made good. Nothing can be 
as just ang as convenient as that. 


5. Coming, to the question of waste, I 
would: like the courts to be abreast of 
the fact that contents and imports of 
expressions have got to be reag in the 
context of the times. The flat lying 
vacant. might not be a waste thirty years 
ago, but in these days of the acutest 
housing scarcity. it is not a mere waste, 
it is a case of criminal waste. The courts 
cannot turn a blind eye to such criminal 
waste, No more and no longer the court 
could or-should play the role of a silent 
end: helpless spectator in respect of this 
criminal social waste. The court must 
realise that the Authority is after all 
constituted for the purpose of seeing to 
it that the persons who are likely to lose 
accommodation because the building 
which accommodates. bowed down 
against the ravages of time should not 
take to pavements and! railway platforms: 


£ 
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but should have ` some other reasonably 
decent accommodation secured for them. 
If the Authority does not perform — that 
duty and allows the flat so remain va- 
cant, the Authority itself zommits was-e. 
It is as far as that and ncthing less than 
that. If flats are allowed by the Authcr- 
ity to lie vacant for no avoidable reascn, 
the court should keep therr eyes skinn2d 
to find some way to avoid this imsane 
waste. A suitable order as regard under- 
taking is one such way, anq when it 
comes to it, as it were, on a platter, the 
court should grab such an opportunity. 
The law facilitates the court to pass such 
orders, in .the first instance, uncer 
Order 40 itself; but if for any reason 
that Order 40 is inadequate for that par- 
pose, there ig that ever present Sec- 
tion 151 of the Code which the court 
must resort to in order tc find ways and 
means to do justice between. the parties 


or to administer real social justice to 
the Soclety as a whole. 
6. ‘But. apart from the . fact there 


exists power in the court to pass such 
order, in the context of times, the courts 
of justice are under a duty and obliga- 
tion to follow this course, As a matter 
of. tact, I would like to go to the extent 
of saying that if, the plaintiff has not 
asked for such relief, the court has itself 
to suggest such relief to both the partes, 
I want io- make it clear. that the days 
have gone. past the distant:times when 
courts could. sit- down + -nonchallantly 
twiddling its fingers thinking that every- 
body was for, himself and devil for the 
-hindmost. The institution . of- the court 
is not meant only for the purpose of 
doing justice merely in accordance with 
the. grammar. of law; without -delving 
into the spirit of it, not worrying, is the 
process of such administration of justce, 
whether justice smothered itself to 
death. Times are changing, the -courts 
‘must keep abreast of the times; at least 
must make*“attempt to be abreast of the 
dimes: and these. small orders are the 
matters which give oppcrtunity to the 
court to have a. on « houen at the 
ald. notions. l 


I do not wish to déliver a pious koai 
ly on this subject, But-I do hope these 
words will serve at least in a small mea- 
Sure (to?) give some indication to- the 
Courts who are --required.to administer 
|this aspect of justice witi- everyday fre- 
quency, about the manner in-which: they 
can see new content’ in the ‘expressions 
{Stich as just. ahd convenient. and in the 


` 
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all pervading inherent power u/sec. 151 


GRC- Tn 


%.° It is true that while playing posi- 
tive role in the administration of justice, 
the courts can’t do anything in respect 
of ‘situation of injustice ` which has not 
been ‘brought by parties themselves 
before the court. If an illegal order is 
passed by some officer andthe judge reads 
it in the newspaper, he cannot move ‘his 
small finger against it unless the ag- 
grieved party has come before the court 
for redressing his grievance. But once 
the party comes before the court and the 
court sees the injustice of the matter. 
the court cannot turn a bling eye and 


‘ deaf ear to the injustice merely because 


an application in that behalf has not 
been happily made or drafted. 


8. I must state that Mrs. Shenoy; ‘the 
learneg Asstt, Government Pleader was 
as fair as the Authority who did not re- 
sist the ‘plaintiff's claim in the lower 
court, But she -tried to invite my atten- 
tion to one alleged defect in the suit. 
According. to her, the suit itself suffers 
from want of jurisdiction for Civil 
Court, .īn this connection, she invited my 
‘attention to S. 177 of the Act, I do not 
at all wish to enter into the controversy 
at this stage.. That is not necessary for 
the simple reason thai the earlier notice 
of motion for injumction was made, ab- 
solute by the court by its order dated 
20-11-1981 which clearly means that the 
trial Court has considered this particular 
position “and “has found that the plaintiff 
has got a prima facie`case-for, the, ` relief 
which’ he claimed. If that is so, it is im- 
possible for any court to’say that the 
second notice of motion will have to 
face the difficulty of S. 177 raised by 
Mrs, Shenoy. If ultimately ‘it turns out 
that the court has no :-jurisdiction or if 
it turns out that: for any other réason 
the plaintiff is not- entitled to claim the 
possession which claim he has set up in 
the suit, he will not be entitleg to con- 
tinue with the possession as the Re- 
ceiver’s agent or in any capacity. He 
shall have to hang over the possession to 
the Receiver and the Receiver will hand 
over the same back te the person con- 
cerned. The difficulty suggested by Mrs. 
Shenoy, therefore, need -not be consider- 
ed at this stage at all, — 


. 9. The appeal is, therefore. allowed. 
The order passeq by the Lower Court is 
Set -aside and -the Court- Receiver is ap- 
pointed in respect-of Flat No. ẹ in -the 
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building more particularly described in 
the plaint in the suit, The Official- Re- 
ceiver shal] give immediate notice to the 
Authority stating that possession of the 
said flat shall be taken by the Receiver 
at 11.00 a.m. tomorrow, that is, on 21st 
September, 1982 and if there is ro one 
to hand over the possession to the Re- 
ceiver, the lock, if any, shall be broken 
open by the Receiver and the possession 
‘shall be taken by him. After taking 
the possession, the Receiver shall hand 
over the same to the plaintiff subject to 
the following condition. The plaintiff 
shall make an affidavit giving an under- 
taking therein that in case it turns out 


in the suit or any other proceedings that 


he is not entitled to the relief that he 
has claimed in the suit, he shall hand over 
the possession to the Receiver forthwith 
without raising any objection. He shall 
also further give an undertaking in the 
affidavit that he shall not part with the 
possession of the flat or shall not create 
interest in respect of the flat in . favour 
Of any other person until further orders 
of the court. It is made clear that the 
-plaintiff shall remain in possession of the 
flat only and purely as the. Receiver’s 
_agent and he shall give an undertaking 
that he shall pay all the lawful expénses 
including rent claimable by the Auth- 
ority to the Receiver in the first instance 
who in turn shall pay the charges to the 
Authority. The plaintiff shall also ex- 
ecute the requisite agreement with ‘the 
Receiver mentioning that he would act 
as the Receiver’s agent’ and shall also 
give an undértaking as mentioned above 
on affidavit. He shall not get the posses- 
sion from the Receiver until he observes 
the above mentioned’: indispensable: for- 
' malities. 
_.. 10. In view of the very fair and help- 
ful attitude taken by the Asstt... Govern- 
ment Pleader as also by -the Authority, 
_there.shall. be no order as to costs either 
of ig appeal or of the notice of motion. 
Order aceordingly. 
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G- V. R. Potdar -v 


W. P. No, 670 of 1981, 


. State (FB) A.I. R. 


(A) Constitution of India, Art. 166 — 
Rules for Admission to. Post- Graduation 
Courses in Medicine framed by Maha- 
rashtra Govt. under Resolution Dt, 18-6- 
71, R. 2 — Benefit of — Govt. notifica- 
tion Dt, 13-2-78 recognising converts 
from Scheduled Caste as ‘other Back- 
ward Class’ — Does not entitle converts 
to avail of benefit. of R. 2 providing for 
admission against reserved seats as noti- 
fication is not netrospective in operation. 

(Para 5) 

(B) Constitution of India, Art. 16g — 
Rules for Admission to Post-Graduate 
Courses in Medicine framed by Maha- 
rashtra Govt. under Resolution Dt. 18-6- 
71 — Rules have a statutory force and 
are not mere guidelines or executive in- 
structions, Judgment in W. P. No. 679 of 
1981, D/- 30-6-1981 (Bom), Overruled, 


The Rules for admission to Post- 
Graduation Courses in Medicine framed 
by the Govt. of Maharashtra ‘under a 
Resolution Dt. 18-6-71 are published for 
the benefit of students seeking admissions 
to Medical Colleges. These Rules do 
govern the admissions to all the Gov- 
ernment Medical Colleges run at public 
expense, Such Rules can by no stretch of 
imagination.be. held to be mere guidelines 
or executive instructions. Admissions to 
the students can be granted or denied. by 
reference to whether the Rules are com- 
plied with or not. The text of the Rules 


. and . publication. thereof do hold out as- 


surance to that . effect. The. Selection 
Committee is bound by the same as are 
the students seeking admissions. The 
breach thereof cannot but -involve in- 
fringement of the rights created there- 
under. Such rights are as enforceable as 
any other statutory rights of the. citizens. 
ATR 1981 SC 2045, AIR.1971 SC 2560 and 
AIR 1963 SC 649, Reld. on. Judgment in 
D/- 30-6-1981 


(Bom), Overruled, (Paras 7, 9) 


(C). Constitution of India, Arts, 14, 166 


— Rules for Admission to Post-Gradua- 
tion Courses in Medicine framed by 
Maharashtra Govt. under Resolution Dt. 
18-6-71, R. 2 — Validity — Rule _ re- 


stricting reserved seats for Post-Gradua- 


tion Courses only to. such ‘Other Back- 
ward. Class’ students who had secured 


admission to. M.B.B.S. Course through 
reserved quota — Cannot be said to be. 


bad in. law-or_ violative of Art, 14 on 
ground that. it excludes other ‘Other 
‘Backward Class’. students. who- had. secur- 
ed..admission to. M.B:B.S. | Course on 


- merit. or through other. sources. _pncon- 


h 
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W. P..No.-670 of 1981, 


nected | with .-reservation, Judgment in 
D/- 30-6-2981 
(Bom), Overruled. 


i Rule 2 restricts reserved seats for Post- 


- Rule-and liable to be 


Graduation Courses in Medicine onl, to 
such ‘Other Backward Class’ students 
who had securegd admission to M.B.3.5. 
Course through the reserved quota. The 
Rule is aimed at ensuring continuitr of 
protection to the students of the Beck- 
ward Class at both the Graduation and 
Post-Graduation Courses in Medicine. 
This object could not have been achev- 
eq without excluding Backward Class 
students who had secured admissiom to 
M.B.B.S. Course on merit, as there Js 
the danger of students edmitteq to the 
M.B.B.8. Course through the reserved 
seats being displaced by the meritor ous 
Backward Class students. Meritor-ous 
‘students alone cannot be said to be the 


‘victims of R. 2, Other Backward Class 


students getting admissim through œher 
sources unconnected with such rese-va- 
tion also are as much victims of ‘this 
excluded umder 
this scheme, As the seats in techrical 


‘educational colleges are bound to be few 
‘and the number of reserved seats fewer 


still, any scheme of reservation cannot 
but involve balancing of several œm- 
peting relevant considerations and ignor- 


‘ing some. of them inevitably in this pro- 


: cess, The Rule-makers had to choose be- 


tween the-relative importance. of the 
“merit”, and “such continuity”. t is 
difficult to hold that ensuring contiruity 


‘for the students selecteg at the. start of 


“ Backward’ Class. students and 
- ‘Other Backward Class” students. who had 


~ mitted to M. B. B. S. 
' yeserved'seats and those not sò -âdmAted, 
‘4s, neither irrelevant ncr’ unreasonable. 
“The rule is aimed-at ensuring conticuity 
‘of protection during the entire peried. of 


“in medicine. ‘The 3 
Hg ‘have Considered: this to: bea -ketter 


the medical course is not relevant ta the 


objéct of the reservation. Thus the Rule . 
‘cannot be held to be bad in law on the 


ground -that.it excludes the meritorious 
ether 


secured admission to M.B.B.S. Ccurse 


“through other sources unconnected with 
reservation, Judgment in W. P. No. 670 


of 1981, D/~ 30-6-1981 (Bom), Overriled. 
| : | i (Paras 10. 11) 
The Rule cannot also‘ be said to- be 
violative of Article'14 of the Cons ifu- 
tion. The basis of classification of kack- 
ward class students between those. -ad~ 
course: - through 


graduation ‘and post-graduation . ceurse 
The Rule-makers «appear 
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of reservations and (2) making the 
scheme: more fruitful and meaningful. 
It is difficult to hold such a scheme to 
have no nexus with the object of reser- 
vation. Exclusion of . other Backward 
Class students getting admission on 
merits for M. B. B. S. course is inci- 
dental and in fact inevitable in a scheme 
where continuity of prosecution happens 
to be the objective. Failure of such 
students to get admission to Post-Gra- 
duation course can be equally attributed 
to the deterioration in their performance 
at M.B.B.S. level. Other “Other Back- 
ward Class” students admitted to M.B.B.S. 
otherwise than through the reserved 
quota and without any merit basis also 
stand excluded under this scheme. Thus 
“merit” alone is not being “penalised”. 
The sub-rule is an integra] part of the 
overall scheme. Such further classifica- 
tion of Other Backward Class students 
is based on rational ang relevant basis 
and cannot be said to be violative of 
Article 14 of the Constitution. The same 
also cannot be held to be arbitrary, irre- 


levant or unjust. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1981 SC 2045 - : © 8 


(1981) WP No. 670 of 1981, D/- 30-6-1981 

(Bom) Dr. Sushma Kirtane v. Dr. 
Ganeriwal Jain 6, 7, 10 
AIR 1971 SC 2560 8 
AIR 1963 SC 649 8 
= P. M. Pradhan, for Petitioner; M. B. 


Mehere, Asst, Govt. Pleader (for Nos. 1 


and 2) and C. J. Sawant with Nitin 
V. Pradhan (for No. 4) for Respondents. 
. DESHPANDE, C. J.:.— The petitioner 
and respondent No.. 4 had applied for ad- 
mission to Post-Graduation Course in 
Medicine. The choice of the both fell 
on "Paediatrics? as their subject, though 
the petitioner in the alternative’ hag ap- 
plied ‘for studies in “General Medicine” 
and “Diploma in Child Health”. For the 
year umder dispute, only two seats were 
available for “Paediatrics” one' being 


earmarked for “open merit”, and the 
other being reserved for ` Scheduled 
Caste student. Respondent No. 4 be- 


longed to “Other Backward Class”, for 
whom no seat in Paediatrics was reserved. 
But the relevant rule contemplates allot- 


. ment of unfilled seat of Scheduled Caste 


to a student-belonging to any group of 
Backward Class up to the maximum per- 
centage fixed -thereundér for the said 
group. Such rules for admission to the’ 
Post-Graduation:: courses are. ‘framed 


¥8 Bom. 
ander the Government Resolution. dated 
18th June 1971. Only students: admitted 
to M.B.B.S. course through reserved seats 
could claim admission to. Post-Graduation 
course from the reserved seats under 
these Rules. - Admittedly, respondent 
No, 4 was not so admitted to the M.B.B.S. 
course.. Respondent No. 4 being a Chri- 
stian, could mot have been admitted” to 
any of the Backward. Class reserved 
seats. He was admitted to Miraj Medi- 
cal College as a candidate sponsored by 
Wanless Hospital, Miraj in 1973 in one 
of the three seats earmarked for the said 
Hospital However, by a notification. of 
the. Government dated 13th February, 
1978 Christians converted from Schedul- 
‘ed castes also were recognised as belong- 
ing to “Other Backwarg Class” for the 
purpose of such reservation. This is 
how he. claimed admission te M. D. to 
the seat reserved for Scheduled Caste, 
ailottable te other Backward-Class stu- 
demt in case of its being not claimed ay 
any Scheduied Caste student. = 


2. Both were interviewed » by. “the 
Selection Committee .on;: 30th “June 
1981 and 25th July 1981, -the 
second interview becoming necessary 
due to. the absence -of the. Univer- 
sity representative . on 30th. June, 1981. 
The Committee rejected the claim of re- 
'spondent No. 4 on both’ occasions on ac- 
count of his not being admitted. ; to 
'M. B. B. S. course through such reserv- 
ed quota. On the very first day of . ‘the 
interview viz. 30th JIume 1981, the peti- 
tioner was informed of his having been sO 
selected for the 
on merits, in addition ` to” one Kulkarni 
who had. secured highest ‘yiarks. `. In 
view of this, the’ ‘petitioner endorsed’ ‘his 
‘refusal to accept admission to the! other 
two ‘subjects as per the practice’ in vogue 
then; ‘though he could have ‘been. so. ad- 
mitted ‘on ‘his own. merits to these sub- 
feels also.” : 


- 


3.: The claim of n No. 4 was, 
however, accepted by the ‘higher autho- 
rities im. appeal. By the letter dated 
ih November, £981, the petitioner’s ad~ 
Titssian was cancelled and respondent 
No, 4 was motified to have been admitted 
to ‘the said course. The petitioner chal- 
lenges this act of the- University in this 


writ petition filed on 20th N ovember, 
Toa. ‘ 
a. Ma. “Pradhan, the learned aE 


apn aring forthe petitioner, “raised two 
points in support ‘of this ‘petition: “First, 
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eligible for admission 


course! An: Paediatrics, 


A. LR 
that admitted -omission of respondent 
Wo. 4 to get admitted to M.B:B.5, 


course as an “Other Backward: Class” 
students prevents him from seeking ad- 
mission as ‘such student to Post-Gradua- 
tion course. Second, that..students be- 
longing -to “Other Backward Class” al- 
ready admitted to different subjects in- 
cluding the “open merit” ones fill then, 
for Post-Graduation studies, had already 
made up the reservation of 10%. availa- 
ble to such students, leaving no room 
for admission of. respondent No. 4 to this 
course as such student. 


5. Coming to the first contention of 
Mr. Pradhan, the relevant part of: R 
Rule reads as follows: 


“2. XX XX XX 
XX © XK xx XX . 

. The candidates belonging to the Back- 
ward class communities: recognised by 
Maharashtra Government ang who were 
admitted: for M. B. B. S. -course against 
the reserved. seats for the. respective 
groups in the Medica} College’. in the 
Maharashtra State will only be considered 


against “reserved 
seats”, (Emphasis: supplied). + 
in’ ‘the: earlier part of the epee Rule, in 
all 34% of the seats are shown to’ have 
been reserved, 13% being for students 


xX 


belonging to Scheduled Castes, 7% for 
Scheduled Tribes, ` AT for, Denotified 
Tribes and 10% for ` Other Backward 


Classes. Admittedly, respondent. No. 4, 
was not admitted to the .M. B; B. S. 
course, ag “Other Backward Class” stu- 
dent.’ His’ forefathers were converts 
‘from the Scheduled Caste. Such. con- 
verts from Scheduled Caste. were ` later 
recognised as “Other ,. Backward Class” 
‘under the Gover nment notification dated 
13th. February, 1978. ‘This will. enable 
him to’ claim ‘ benefits to. the ‘avenues 
opened afier this date. "This could have 
no retrospective | effect iri any sense. Re- 
spondent, No. 4, was ‘not. only not, admit- 
ted tó`the. M. B. B. 'S.` course as such 
‘Other Backward Class students in 1973, 
but could not have claimed — any such 
benefit: ‘The Selection Committee apė 
pears to us to’ have’ been right in not 
selecting respondent No, 4 on the stren- 
gth of the above said Rule, l 

6. Mr. C. J. Sawant, the Learned ad= 
vecate appearing for respondent No. 4 
contends that such a Rule is held to be 
erroneous and legaliy’ unsustainable. by 
this court. ‘He dréw our’ attention to a 
jurigment ef a Division ‘Bench ‘of this 
court D/-"S0th June, 1981 in writ pein, 
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No. 670 of 1981, in the case of Dr. Sushma 
Kirtane v. Dr. Ganeriwal Jain. The claim 
therein also centred round the admission 
to the Post-Graduation course in Medicine. 
The petitioner Sushma therein belonged 
to “Other Backward Class”, She -was 
admitted to the M. B. B. S: course on 
merits without being raquired to avail 
of the reserved seat. She, however, 
claimed admission tọ the Post-Gradua- 
tion course through the reserved seat, 
presumably because hey performance at 
M. B. B. S. could not warrant her ad- 
mission to “open merit” seats. -Her 
claim was rejected relying on the very 
sub-Rule. relied on by Mr. Pradhan be- 
fore us. ‘The Division Bench did hold 
the saig Rule to be “totally. erroneous” 
and incapable of being “sustained”. It 
was firstly held that tke said admission 
Rules were merely in tke nature of the 
guidelines and had no scatutory force. It 
‘was secondly held that the reservation 
being intended for the protection of the 
Backward Communities, the rule “should 

not” be worked out “to theiy detriment”. 
The refusal to admit the petitioner to the 
Post-Graduation course -was held thus to 
be illegal and’ liable tó be quashed. 


7. The Division Bench before whom 
this case was argued referreg it to the 
Full Bench as the views of the earlier 
Division Bench appeared to it to be open 
to serious doubts. After giving our an- 
xious consideration to tke observations in 
the judgment of Sushma’s case and to 
the points urged before as by the learned 
advocates, we find it difficult to agree 
with either of their views. These ad- 
mission Rules are admittedly framed 
under a Government Resolution. They 
are published for the benefit of students 
seeking admissions to Medical Colleges. 
These Rules do govern the admissions to 
all the Government Medical Colleges run 
at public expense. Admissions to the 
students can be granteqd or denied by 
reference to whether the Rules are com- 
plied with or not. The text of the Rules 
and publication thereof do hold out as- 







surance to that effect, The Selec- 
tion Committee is bound by the 
same as are the students seeking 


admissions. The breach thereof can- 
not but involve infringement of the 
rights created thereunder. Such rights 
appear to us to be as enforceable as any 
other statutory rights o? the citizens. 


8. Such Resolutions are invariably pas- 


Sed: in exercise of the executive powers . 
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vested: in. the Government wmder Article 
166. of the Constitutiom of India. I is 
well settled that the Rules. so: framed im. 
exercise. -of its. executive powers by Re- 
solutions are as effective as the laws of 
the land'so long as the same do not, conflict 
with any existing statutory provisions. 
and are within the legislative compe~ 
tence of the State.. This is what is laid 
down by the Supreme Court im State of 
M. P. v. Nivediag Jain (AIR 1981 SC 
2045), and in its earlier two. other judg- 
ments in State of A. P. v. L. Narendra 
Nath (AIR 1971 SC 2560), and Mf R. 
Balaji v. State of Mysore (AIR. 1963. SC 
649) In this behalf. 

$. It is true that mere guidelines. or 
executive instructions cannot create any 
justiciable or enforceable rights. Iestan- 
ces are not rare when the Government: 
has to issue guidelines and executive in- 
structions for the benefit of its employees 
for effective: implementation of its poli- 
cies. This is done as much by Govern- 
ment resolutions as by the circulars of the 


officers at different: Tevels. Sometimes 
Government is driven to make up. 
for . the absence of legislation on 


a given topic by passing a Resolution to 
mėet the exigencies or the - situations. 
Whether any Resolution constitutes mere 
guidelines or executive instructions or 
amount to laws, depends or the context, 
object, occasion ang On variety of other 
circumstances. Suffice it to note that the 
Rules governing admission to the Govern- 
ment Medica} Colleges run. at the publici 
expense can by nostretchof imagination} 
be held to be mere guidelines oy executive! 
instructions. As observed. earlier, the] 
same are intended to regulate admission| 
of the students to all Government Medi-! 
cal Colleges and students are entitled to} 
get them enforced if the authorities. faili 
to implement the same for any errone- 
ous or irrelevant reasons. The ratio of 
the above and -several other cases. and 
above aspects do not seem to have been. 
brought.to the notice of the learned 
Judges. With respect, these Rules. can- 
not be held to be mere guidelines or 
having no statutory force, 


10. We also find it. difficult to trace 
any: defect in the Rule. We say so. with 
respect. It is true that in Sushma’s case, 
(W.P. No, 670 of 1981, D/- 30-6-1981 
(Bom) ) her brilliant. performance ena- 
bled- her to get admission in the “open 
merit” seats for M. B. B. S, course and 
her such merit, was being relieg on to 
disable her from claiming admission to 
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any reserved seat for post: graduation 
course to which she could . claim . title 


otherwise as being the student belonging 
to “Other Backward Class” under the 
Rules. 
of the Rule. This could have been a 
ground of attack only if the relevant sub- 


rule could be found to -have no 
merit .or purpose to subserve. 
The sub-rule, however, seems to 


have been designed, on the. face of it. to 
ensure continuity of protection to: the 
students of the Backward Class at both 
graduation and postgraduation courses 
in Medicine. This object could not have 
been achieved without disregarding the 
claim of students like. Dr. Sushma who 
could secure admission to M. B. B. S. 
course on ‘merit and thereby demonstrate 
the futility. of protection for them. There 
is danger of students admitted through 
reserved seats being displaced by stud- 
ents like Dr. Sushma in the competition 
for admission to Post-Graduation course. 
Meritorious students like Dr, Sushma 
alone cannot be said to be the victims 
of this Rule. Other . Backward. Class 
students getting admission through other 
sources unconnected with such reserva- 
tion also are as much victims of this 
Rule and. liable to be excluded under 
| this scheme. ; 


11. It shall have to be borne in ‘mind 
in this context that -seats in all such 
technical educational Colleges are bound 
to be few and the number of ‘reserved 
seats fewer still. Any scheme of reser- 
vation cannot but involve balancing of 


several competing relevant considerations 


and ignoring some of them inevitably in 
this process. The Rule-makers had -to 
choose between the relative importante 
of the “merit”, and “such continuity’. It 
is difficult to hold that ensuring continui- 
ty for the students ‘selected -at the start 
of the medica] course is-not relevant. to 
the object of the reservation. The Rule 
cannot be held to be bad in law with- 


out overemphasizing : only ohe 
aspect of- -the matter. Perfor- 
mance of students: like — Dr. Sushma 


at qualifying examination to M. B. B.S. 
could be relied on to assume that such 


students did not need the crutches of re- - 


servation and. the same should be. made 
available. to other deserving students of 
the same class. At any rate, this can: be 
one relevant view. So rejecting the claim 
of the students. of the Backwarg ` Class, 
not admitted to M. B:.B. S, course either 
- because of their merit or- inability to 
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- This is, however, only one aspect . 


. clusion”: of open . merit 
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compete but getting admission through 
Some other source, cannot be said to be 
irrational, if these other, factors are taken 
into account. Dr. Sushma’s failure to - 
get admission to the Post-Garduation 
course can be attributed also to the de- 
terioration in her performance -which 
drove her to look to the reserved seats. 
This also is other side of the same coin, 
All these aspects do not seem to have 
been brought to the notice of the Divi- 
sion Bench. 


12. Dr. Sushma’s learned advocate 
seems to have relied on yet another 
Rule of the Rules of Admission to 


M.-B. B. S. course. The said Rule con- 
templated “inclusion” of even such “open 
merit” students of Other Backward Class 
to M. B. B. S, in the total of admitted 
such Other Backward Class students for 
ensuring that strength of such students 
does not exceed 10% reserved for them. 
This Rule had -the effect of treating 
“open merit” Other Backward Class stu- 
dents as if admitted through reserved. 
quota. Arguably -enough, Dr. Sushma 
could claim to be deemed to have been 
admitted. to M. B. B. S, course. through 
reserved quota under this Rule and as 
such, claim admission to Post-Graduation 
course for the seats reserved or other- 
wise available to Other Backward Class 
students. The contention, however, . did - 
not find favour for. reasons not clear 
from the judgment. The purport and 
the thrust of this-point seems to . have 
been missed by the court. The text of 
the judgment in paragraph 5 suggests as 
if the Rule relied on. contemplated “ex- 
admissions of 
Other Backward Class from the percen- 
tage reserved and not “inclusion”. Such 
exclusion was ‘indeed in. keeping with 
the view of the Division Beneh expres- 
sed in earlier and latter part of the judg- 
ment ang could not have been condemn- 
ed. Actual condemnation shows that 
the word “exclusion” in the judgment is 

a clerical error for the . intended word 
“inclusion” Mr. Sawant. who had ap- 


_ peared in that case for the Government, 


read out the petition -of Dr. Sushma to 
show how her argument was baseq on 
“inclusion” and not on “exclusion”, The 


- observations appear to us to. have. been 


based on some misconception. 


18. Mr, Sawant “then ` contend; that 


the said Rule is violative of- ‘Article 14 - 


of the ‘Constitution.’ — The ‘object: of _ fhe 
reservation, so contends :Mr. Sawant, ` 
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to protect the interests of the socially 
and economically backward classes and 


ensure admissions for them to a certain. 


percentage in spite of ther lower marks 
in the qualifying examinations and their 
inability to compete with the students 
from the advanced classes in achieving 
higher standards, because of the known 
hurdles anq handicaps. According to 
Mr. Sawant, restricting reserved seats 
for Post-Graduation cours only to such 
students, who had secured admission to 
the M. B. B. S. course through such 
reserved quota, can have no nexus with 
the above object of resarvations. The 
basis of such classification of backward 
class students between tnose admitted 
to M. B. B. S: course through reserved 
seats and those not so admitted, is,- ac- 
cording to Mr. Sawant; 
unreasonable. -The contention ‘is no doubt 
attractively plausible. We have seen 
how the sub-rule is aimed at ensuring 
continuity’ of protection during the entire 
period. of graduation and post-graduation 
course’ in“ medicine.: The Rule-makers 
appear to have considered this to be a 
better method of (1) working out the 
objective of reservations and (2) making 
the scheme more fruitful ang meaning- 
ful. Every word said earlier in dealing 
with the- Division Bench judgment is 
equally relevant in this contéxt-of chal- 
lenge to its validity under article 14 of 
the Constitution. It is difficult to hold 
such a scheme to: have n> nexus with 
the object of reservation. Exclusion of 
other Backward Class students getting 
admission on merits for ‘M. B..B. S, 
course is incidental and in fact inevita- 
ble in a. scheme where cortinuity of pro- 
tection happens to be the objective. Fai- 
lure of such students to get admission to 
Post-Graduation course can be equally 
attributed to the deterioration in their 
performance at M. B. B. S. level. 
“Other Backward Class” students ad- 
mitted to M. B. B. S. otherwise ‘than 
through the reserved quoia and without. 
any merit basis also stand excluded under 
this scheme.. Thus “merit” alone is not 


being “penalised” as was urged before 


us. The sub-rule ig an intégral part `of 
“tthe overall scheme. 


fication of Other Backward Class stu- 


dents appears to us to have been based | 


on ‘rational and relevant sasis and can- 
not be said to be. violative of Article 14 


of the Constitution. The same also - -can- | 


not- be held .to ‘be. arbitrary, irrelevant or 
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:rreleyant and ` 


Such further. classi- 
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unjust in view of the reasons discussed 
above. » 

14. Mr. Sawant drey our attention to 
the earlier part of the’ Rule. The said 
part seeks to fix the percentage for dif- 
ferent groups of Backward Classes, It 
also further permits ‘unfilled’ seats of 
one group to be filled in by students be- 
longing to the other group provided such 
filling up does not result in exceeding 
the maximum percentage prescribed for 


‘the said group, The University accepted 


the claim of respondent No. 4 in appeal 
in the belief that the seat’ reserved for 
Scheduled Caste student coulg be assi- 
gned to Other Backward Class student 
to which respondent No. 4: belongs. In 
paragraph 6 of the affidavit in reply of 
the Dean, however, ‘earlier rejection of 
respondent No, 4’s claim was sought to 
be explained by reference to the admis- 
sion of three other students belonging to 
Other Backward Class viz, Swami, 
Pawaskar and Bandiwadekar,- who, - ac- 
cording to the Selection Committee, were 
liable to be counted in the reserved 
quota of Other. Backward Class though 
they were admitted to.. the seats ear- 
marked for open merit students.. Mr. 
Sawant is right in contending that the 
earlier part of the Rule does not permit 
such inclusion of the students in the re-’ 
served seats who could get admission 
through open merit quota.’ None could 
draw our attention to. any existing’ Rule 
supporting the explanation of the Dean. 
The explanation appears to us to be 
untenable. It is unnecessary to. pursue 
this point further. As we have held re- 
spondent No. 4 to be disentitled to claim 
any reservation because of his not -hav- 
ing secured admission to `M. B. B. S. 
course through any. such reserved quota; 
the question of his claiming benefit under 
the earlier part of the Rule also does not 
arise. 


15. The petitioner thus succeeds on 
the first point. This makes it unneces=+ 
sary to go into the second. point of Mr. 
Pradhan. He could ' not have perhaps 
succeeded. on ‘this point. The necessary 
facts are averred in paragraph 12 of ‘the 
petition, Reliance is placed on an ex- 
tract from a Government circular which 
seeks to restrict the admission. ‘of Back- 
ward Class students to 10% without re- 
gard to whether the student is admitted 
in the “open merit” or. reserved seat.. 
This circular is proved, to our satisfac- 
tion. to. have been ines ‘for the en- 
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gineering students and not for the medi- 
eal students, Mr. Pradhan drew our at- 
tention to an identica] passage from the 
Rules intended for admission to M.B.B.S. 
eourse for a certain year. The second 
sub-paragraph on which Mr. Fradhan 
relies does not find a place even therein. 
No such Rule is produced to justify any 
inference of the ‘existence of any such 
clause in the Rules notified in this behalf. 
Paragraph 6 of the Dean’s affidavit does 
create some suspicion about its existence.. 
Mr. Mehere, the learned Assistant Gov- 
ernment Pleader, however, made a state- 
ment at the bar that M. D. admission 
Rules do not contain any such clause nor 
the Government has passed any Resolu- 
tion at any time to the said effect. The 
contention of Mr. Pradhan baseq on 
such non-existing rule is liable to be. re- 
jected. The petitioner, however , suc- 
ceeds on ‘the first point. i 


16. In the result, we allow the aan 
tion, set aside the admission granted . 
the respondent No. 4 and direct aes 
dents Nos. 1 to 3 to admit the pet itioner 
to the Post-Graduation course in Paedi- 
atrics. Rule is made absolute,” In the 
eircumstances of the case, there wil he 
no order as to costs, 

Petition allowed, 
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MASODKAR AND PAREKH, JJ. - 
M/s. Shiv Hiraj Mining Industries and 
others, Appellants y. State of Maha- 

rashtra and others, Respondents. ) 


First Appeal No. 156 of 1976, D/- 29-7- 
1982. | | 


(A) Mineral Concession Rules (1960), 
Chap. 5 — Scope — Agreements of leases 
— Are outside purview of Rules and 
cannot be specifically enforced. 


The entire scheme of the Rules and 
more particularly of Chapter V clearly 
goes to show that it does not contemplate 
any agreements of leases. Considering 
the provisions of Chap, V, the scheme of 
the Rules appears to be that in so far as 
prospecting licences or leases in ~espect 
of lands in which minerals vest in a 
person other than the Government are 
concerned, only two possibilities are 
contemplated viz., that there can. either 
be a grant of a prospecting licence and/or 
a mining lease, ang the Rules require 
the. existence of certain “preconditions”, 
before any one of these is granted, e.g. 
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that a party must hold a ecertificale of 
approval in Form A and thal a party 
must produce an income-tax certificate 
in Form C from the Income-tax Officer 
concerned. Any third possibility such as 
there being an agreement to grant a pro- 
specting licence or an agreement to grant 
a lease are ruled out, for, there can be 
no such . agreement if the “precondi- 
tions” do not exist..In other words, the 
preconditions must be in praesenti and 
not in futuro. (Paras 15 16) 

Held, as the relevant clause in the in- 
stant leases contemplated the grant of 
a prospecting licence and/or a mining 
lease in the absence of the existence of 
the pre-conditions, it. clearly offended 
the provisions of the statute, and, con- 


sequently, the. question of granting spe-. 


cific performance of the contract as 
spelt out in said clause could not arise. 
(Para. 15) 
(B) Mineral Concession Rules (1960), 
R. 44 (ii) — Bar under — Right for pro- 
specting licence with regard to silica for 
commercial purposes — Cannot be en- 
forced, In view of bar under R, 44 (ii). 
{Para 16) 
(C) Limitation Act (36 of 1963}, Art. 54 
— Bar : i : 
to lessee that he would not be entitled 
to rights unde; the lease — Suit to en- 
force rights filed beyond 3 years from 
date of notice — Is barred under Art. 54. 
{Para 22) 
Cases Referred: Chronological Paras 
ATR 1954 SC 496: 1954 Cri LJ 1333 17 


XK. J. Abhyanker with R. V. Desai, for 





Appellants; C. D. ae Asst. Govt., 
Pleader (for Nos. 1, 2, 4, 5 and 6); C. R. 
Dalvi, instructed n Mis. Matubhai 


Jamietram. and Madan (for No. 7) Ganga- 
dhar J. Sabnis (fer Nos, 3. {a) to 3 (F) 


and P. M. Pradhan (for No. 8), for Re- 


spondents. 

PAREKH, J.:— Being aggrieved by 
an order and judgment dated 16th June 
1975 of the learned Civil Judge, Senior 
Division, Ratnagiri, in Special Civil. Suit 
No. 8 of 1971, the appellants (the origi- 
nal plaintiffs) heve preferred this appeal. 

2. The facts, according to the Appel- 
Jants' are that the appellants are a part- 
nership firm, That the properties men- 
tioned in Schedules A and B to the 


plaint -belong to one P. D. Nimbalkar : 


mow deceased) and one J. Y. Nimbalkar. 
That respondents Nos. 3 (a) to 3 (f) and 
one J. Y. Nimbalxar were and are his 
-egal heirs and representatives. That the 
said. J. Y. Nimbalkar has 1/2 share in the 


ah 
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said properties, That the Court of Wards 
being respondent*No. 2°. are in manag>- 
ment of the share: of J. Y. Nimbalker. 
That Respondent No. 4°: -exercises ‘te 
powers of the. Court of Wards. - i 


3. It is the case. ‘of the appellarts 
that they entered into. two mining leases 
both dated 20th Oct., 1964 — one wih 
the said P.. D. Nimbalkar mow. deceased) 
being Exh. 184, and the other with re 
spondent No. 2 -acting for. the said J. T 
Nimbalkar being . Exh.. 185. . Both these 
leases relate to, the properties described 
in the Schedule A to the plaint, and 
the mineral rights thereir, The extent 
of the land demised uncer these two 
leases was and in 906. acres and 31. gun- 
thas, This land is. situazed. at village 
Vetoré, Taluka Vengurla, istrict Ratna- 
giri That both these Leases- have a 
Clause, (being Clause X) inter alia, sist- 
ing that the lessors have bound then- 
selves to grant a prospecting licence amd 
supplementary , mining ‘Jeases to fre 
appellants in respect. of ozher properties 
not covered by the said: two leases i.e. 
in respect of the... properties — ‘mentioned 
in Schedule B. ie 


4, Tis thesappaditunts” case. that in 
pursuance SD th@ligiofbsaiq terms con- 
tained in the NRWQ2sS%h- 17th of Nov., 
1964, the appellarits ‘made an application 
to Respondent - No. 2 for a’ ' prospecting 
licence in respect of the properties new 
mentioned in Schedule B to tae 
plaint. That this was: followed ‘by an- 
other application dated Gist Dec., 1954 
_ addressed to ‘resporidents Nos. 2- ‘and 3 
for a prospecting licence for the areas 
_ mentioneg in Schedule B (tothe plains). 
- That on 3ist Dec., 1965 an application in 
due form (Exh. 187) for granting of 
mining leases in respect o? the.. property 
mentioned in Schedule B was forwarded 
to respondents Nos. 2 and 3.. Howév=r, 
on the i7th of Jan: 1966, a letter “(Exh. 
188) was received: from the Prant Officsr, 
informing the appellants that‘ the Gev- 
ernment hag cancelled thə said’ niining 
leases executed by and or. behalf of the 
said P. D. Nimbalkar and J. Y. Nimbal- 
kar granting a lease ‘to the- appellants; 
and further: directing that the -partes 
should ewxectite fresh dactuments. By. the 
said letter fhe: Prant Officer-also asked 
the appellants. to see him im‘ his office dn 
3ist January, 1966. That the. appellarts 
by their letter dated:‘23rd February, 1966 
(Exh. 189) addressed tp the Prant Òf- 
cer, expressed their surprise ‘as to: hew 
the Government cou: cancel : the..said 
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leases; The appellants also. asked the 
Prant Officer to furnish to them a copy 
of the order to enable the ‘appellants to 


. proceed further in the. ‘matter, and ` fur- 


ther recorded that ‘since they ‘were to 
meet the Prant Officer on the 28th of 
Feb., 1966 they, the” appellants, ` would 
discuss this matter on that day. The 
Prant :Officer, by his: letter: dated’ 25th 
addressed to the 
appellants, referred to. the earlier ap- 
plication dated 31st Dec., 1965.made by 
the -appellants for the grant of- mining 
lease in. respect of the ‘properties men- 
tioned in Schedule. B and informed them 
that since the leases already entered by 
the appellants were. tobe cancelled. the 
question of. granting... a supplementary 
mining leases (i. e. ‘in respect of-the 
properties mentioned in. Schedule B to 


the: plaint) could. not arise. -The Prant 
Officer, again by. his letter dated ist 
March, 1966 (Exh. 191), informed: the 


appellants that the said two leases were 
cancelled -in view. of the- fact that 
“Clause (1) of Clauséė -K7 contained in 
the said leases were not in conformity 
with the provisions of the ‘Minera, Con- 
cession .‘Rules 1960; ‘ang it was neces- 
sary for: the parties to. execute q fresh 
lease. ‘The appellants, by their. letter 
dated 2nq March, 1966 (Exh.: 192), re- 
pudiated the contention of the Prant. 
Officer and set out, what, according to 
them, was the legal position, 


5. It is the appellants’ case that being 
aggrieved by the decision of the State 
Government to cance] -the ~; said’, two 
leases, the appellants preferred a: revi- 
sion application on the 16th March, 1966 
(Exh 196) under Rule 54, of the Mineral 
Concession Rules, 1960 challenging the 
decision cancelling the said two leases. 
Pending this revision application,- the 
appellants received -from the Prant Off- 
cer a letter ‘dated 24th March, 1966, 
again informing the’ Appellants that the 


. State -Government had::cancelled the said 


leases since. sub-cl.: (1) of Clause, X con- 
tained in the said leases was. not in 


conformity with the provisions. of the 
Minerał“ Concession ‘Rules, 1960, and 
further informing them that the State 


Government was not agreeable to grant 
any supplementary. mining lease (i. e. in 
respect of the properties mentioned in 
Schedule B to the plaint). Thereafter, 
the appellants received an order dated 
29th June, 1966 (Exh. 198) -inter alia 
stating that. the -State Government had 
examined the two lease deeds and had 
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noticed that. the lease deeds in question 
were void as sub-clause (1) of Clause’ X 
of the said lease deeds was not in con- 


formity with the provisions of the Mine- | 


ral Concession Rules 1960. By the said 
order, the Government also cancelled 
the said lease deeds. 


z 


'§ It is the appellants’ case that on 
the 12th Aug., 1966, the appellants’ les- 
sors, granted to respondent No, 7 a lease 
in respect of a part of the . property 
mentioned in Schedule B to the plaint, 
and by another lease of the same date 
grarited a lease to respondent No. 8 of 
the other portion of the said property 
mentioned in Schedule B to the’ plaint. 
That on or about -19th Sept., .-1966 
(Exh. 210), the appellants obtained from 
the Government of India an order, stay- 
ing the execution of the orders contain- 
ed in the State Government’s letter 
No. WRD/WS/76 dateq 29th June, 1966 
with further directions that the status 
quo be maintained. in all respects, and 
that the appellants’ possession (in re- 
spect of the property mentioned in 
Schedule A ‘to the plaint) should not be 
disturbed...On the 3rd of Oct., 1966: this 
order was published for the information 
of general public. By a letter dated 3rd 
October, 1966 (Exi. 212), the appellants 
informed the District Deputy Collector, 
Sawantwadi Division, Sawantwadi, of 
this order. That, since the appellants 
came to know that despite the said stay 
order respondents -Nos. 7 and 8 were 
working the. properties mentioned in 
Schedule B and leased out to them,.. the 
appellants, -by their: letter dated 7th 
Nov., 1966 (Exh. 214) addressed to the 
Under-Secretary to the Government of 
Maharashtra, drew his. attention to the 
‘stay order, and to the fact «that the re- 
spondents. Nos. 7 and 8 were working on 
- said property (i...¢..mentioned in Sche- 
‘dule B to the plaint) and. asked the 
‘Under-Secretary tò. look into the matter. 
‘that thereefter: the appellants’ 
was drawn to aù announcement inserted 
in the newspapers of the 14th Nov.. 1966 
by respondents Nos. 7 and 8. That, there- 
upon, the - appellants, by their letter 
“dated. 21st of. November, 1966 (Exh. 216) 


lodged a protest against the working of. 


‘this area by respondents Nos. 7 and 8. 
That, the revision application filed by the 
appellants was disposed of by an. -order 


dated..20th Feb., 1967 (Exh.~ 221)’ passed | 


“by` ‘the Under-Secretary: te ‘the’ Govern- 
ment ` ‘of © India. In 
stated..a8 follaws:— | 
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ae this < “order,” it “was: 
+ = "yespondents -further.-- 
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“I am directed to refer to: your letter 
No. 2866/26439 MNG dated 18-10-66 on 
the above subject and to say that the 
Centra] Government in exercise of their 
revisional powers under Rule 55 of the 
Mineral Concession Rules, 1960 and of 
all other powers enabling in this behalf, 
hereby set aside the orders of the State 
Government and further direct the State 
Government to restore mining lease for 
Silica and over an areg of 906 acres 31 
gunthas in village Vetore Mahal Ven- 
gurla, District. Ratnagiri in favour of 
M/s, Shiv Hiraj Mining Industries.” 


7. It is ‘the appellants’ case that by 
this order the status quo ante was re- 
stored and they became entitled’ to call 
upon the lessors to comply with the 
provisions of sub-clause (1) of Clause X 
contained in the two leases dated 20th 
Oct., 1964, and execute the necessary 
documents in respect of the properties 
mentioned in Schedule B to the plaint. 
However, the lessors were unable to do 
SO more particularly as they . had put 
respondent No. 7 in possession of a part 
of the properties described in Schedule B 
to the plaint and respondent No: 8 in. 
possession of the. gthe qnart. of the--said - 
properties. That, tio?gthed circumstances, 
the appellants were esonstrained to give 
a-notice under S. 80 to the Government, 
and after giving this notice, the appel- 
lants proceeded to file a suit in the Court 
of the Civil Judge, Senior Division, 
Ratnagiri, being Civil Suit No. 8 of 1971. 
In this suit, the appellants. contended 
that the. lessors. were bound: to comply 
with the provisions of sub-clause (1) of ` 


‘Clause X included in the, said two leases 


(the clause in. both the leases ‘is identi- 
eal). and they having not complied | “with 
the said clause, the appellants were en- 
titled to specific performance of the 
contract, They also contended that -the 
leases executed: by the’ lessors in ‘favour 
of respondents Nos: 7 and-8 were illegal 
and void and that in any event ‘they, are 
appellants, | had ` become entitled ” 
damages. . pi 


8. The. respondents, by their written 
statement,. denied the | claim . made by 
appellants and contended, amongst, other 
things, that. - the appellants’ suit. was 
barred by the law. of. limitation. ‘That, | 
specific performance: could not be grant- 
ed inasmuch ‘as Clause X - was: vague 


-“and-otherwise. offended . the’. provisions. ‘of 2 
the’ Mineral -Concession -Rules, 1960. Sa 
‘Claim ` 


“denied the - 
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made by the appellants nq .contend2d 
that the appellants were not entitled .to 
any relief whatsoever. .. 


. ® By an order and edgier dat=d 
16th June, 1975 the appellants’ suit was 
dismissed: Being aggrieved by. the same, 
the appellants have preferred this 
appeal. 

10. At the hearing of this appeal, Wr. 
Abhyankar, the learned counsel for ine 
appellants mentioned the aforesaid facts 
and urged that the State Government 
had, by its order dated 29th June, 1956 
(Exh, 198), stated that the lease deeds 
executed between -the appellants and 
the lessors were void as the sub- 
élause (1) of Clause X contained in tae 


two lease deeds was not in conformity 
with the provisions of the Mineral Con- 
cession Rules, 1960 and the State Gov- 


ernment treated the two leases as cancel- 
led and asked the parties to enter into 
fresh leases. That, as. against this order, 
the appellants had gone in revision, and 
the Central Government. by its order 
dated 20th Feb., 1967 (Exh, 221) had al- 
lowed the revision (see paragraph 6 
above). That the. effect of this order of 
the Central Government was that rot 
only was the demise ` 
properties mentioned in the two leases 
(i. é the properties mentioned in Scre- 
dule -A te the plaint) confrmed but, fur- 
thermore, that the Central Government 
had, by its order impliedly held . that 
Clause. X contained in both the said 
‘leases did not offend any of the provi- 
sions of the Mineral Concession Rulss, 
1960. That, Clauses X in both the leases 
were and ‘are identical, That in view of 
that .clause the appellants were entitled 
to ‘prospecting licences anċ also to'a stp- 
plementary lease in respect of the pro- 
perties mentioned in Schedule B. How- 
ever, pending the said ` disputes, leases 
in ‘respect | of | ' properties mentioned in 
Schedule B were granted to respondents 
‘Nos, 7 and 8, and respondents Nos. 7 and 
‘8 are now in possession of the propert-es 
‘mentioned in Schedule B. That, it was 
in these circumstances that the app=l- 
lants had to file_a suit for specific per- 
formance’ of the “contract: and for posses- 
sion of the’ properti as “mentioned | in Scke- 
dule B. “That, in the circumstances, - fhe 
‘appellants would be well: entitled to the 
rélief now: claimed. 


- y 
Hg ML 


, 1967. Cah. (991) :passed: shy =the Central . 


‘M/s. Shiy Hiraj: Mining. Industries v. State 


in respect of the- 


Now, as regards this. ‘argument, It- 
E -may. be. stated: thatthe! relevant... portion | 
- of the-text.- Of. the: ‘erder ~datea-. ‘90th : Feb. 5: 
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Government has. already been set out 
(vide paragraph 6 above), A perusal of 
the order passed «by. the Central Gov- 


ernment goes to show that the 
Central Government has, by its 
Said . order, set aside the order 


of the State Government. Jt- however 
goes on to add that the State Govern- 
ment should restore. the mining leases 
in respect of 906.acres and 31 gumthas 
(i. e. of the properties which were and 
are the subject-matter of the two leases 
and/or otherwise described .in Sche- 
dule ‘A’ to the plaint). In other words, 
the order passed is of a “restrictive” 
character, The order of the Central 
Government makes no reference to 
Clause X contained in the saiq two leases, 
nor does it pronounce as to whether the 
said clause. offends the provisions of the 
Mineral Concession Rules, 1960. It 
would, therefore, not be possible to hold 
that the Central’ Government, by the 
said order, had. impliedly held that 
Clause X did not offend the said Act. To 
hold so, would mean not only ` straining 
the language of the order passed by the 
Centraj Government but to read some- 


‘thing in the order which does not exist. 


The order is clearly restricted to the 
demise of 906 acres, 31 gunthas (which 
are the subject-matter of the two leases 
and/or which are described in Sche- 
dule A to the plaint) ang no more. 


12. But; whilst the Central . Govern- 
ment in its said order does not make any 
pronouncement about Clause X incor- 
porated in the said two leases, one would 


have to view the said clause in the light 


of the provisions of the Mineral Conces~ 
sion Rules, 1960. - 


13. Now, relevant sub-clause: (1). of 
Clause X contained in the said two leases 
reads as follows:— . 


“The lessor and his .co-sharer having 
the other half share in these lands are 
giving under a_ separate agreement to 
the lessees a prospecting licence in re- 


` spect -of all the remaining lands in. vil- 


lage .Vetora excepting the lands that are 
already given by them to Shri A. S. 


. Desai, for similar use and those that are 
of the nature as described in sub-clause I 
‘of the Clause VII of this lease’ and 


therefore the lessor ’ hereby separately 
agrees with the lessees to give them as 
supplementary lease. with `. conditions 
and - covenants: as: are provided : for in .. 


this. lease. in. respect. Of: all. those . _other @ ta 
lands .that- may -be later’ on: found uses... -. 
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ful by the lessees on taking geological 
survey in accordance with the terms of 
the prospecting licence “which is going 
to be separately executed.” 

14, Chapter V of the Mineral Conces- 
sion Rules, 1960, speaks of the- procedure 
for obtaining a prospecting licence or 
mining lease in respect of land in which 
the minerals vest exclusively in a per- 
son Other than the Government, and it 
is an admitted position that the proper- 
fies in question in this . matter vest ‘in 
private parties, 

Rules 41-and 42 of the said Rules pro- 
vide as follows: . 


“41. Applicability of this chapter — 
The provisions of this chapter shali apply 
only to the grant of prospecting licences 
and mining leases in respect of land in 
which the minerals vest exclusively in a 
person other than the Government.’ 

42. Restrictions on the grant of ‘pro- 
specting licence and mining lease — 

(1) No prospecting licence or mining 
lease shall be granted to any person un- 
less he — 

(a) holds a certificate of approval in 


Form A from the State Government; 


(b) produces an income-tax clearance 


certificate in Form C from the Income- 


tax Officer concerned, ; 
(2) Except with the previous ap- 
proval of the Central Government, no 
prospecting licence or mining lease shall 
be granted — 
(i) in respect of any mineral specified 
in the First Schedule to the Act: or _ 
{ii} to any person who is not añ 
Indian national.” | 
Rule 43 speaks of renewal of a pro- 
specting licence whilst Rule 44 speaks of 
conditions of prospecting licence. Sub- 


clause (li) of Rule 44 provides as 
follows: — - . 

“44 (ii) in the case of minerals other 
than gold, silver, precious stones or 


mica, the licensee shall not win or carry _ 


awdy the minerals for commercia} pur- 
poses: 33) 

Rule. 45 speaks of the conditions of 
mining lease and Clause (iii) thereof 
provides as follows:—— 

“45 (iii) the lease may contain such 
other conditions, not being inconsistent 


with the provisions of the Act ang these 
rules, as may be agreed upon between 
the parties,” 

Rule 46 speaks of the . transfer or as- 
signment, and Rule 47 speaks of submis- 
Sion of copy of licence oy lease, 
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Rule 48 speaks of communication of 
transfer ‘or assignment, 

Rule 49 provides . for the prohibition 
of premium. . 

. Rule 50 reads as follows: 

“50. Prohibition of working of mines— 
If the State Government has reason to 
believe thal the grant or transfer of a 
prospecting licence or a mining lease or 
of any right, title or interest in such 
licence or lease is in contravention of 
any of the provisions of this chapter, 
the State Government may, after giving 
the parties an opportunity to represent 
their view and with the approval of the 
Central Government direct the parties 
concerned not to undertake any prospect- 
ing or mining operations in the area te 
which the licence or lease relates.” 


. Rule 51 refers to returns and state- 
ments, and Rule 52 speaks of a penalty. 


15. ‘Considering these provisions, 
the scheme of the Rules ap- 
pears to be that in so far as prospecting 
licences or leases in respect of land in 
which minerals vest in a person other 
than the Government ‘are concerned, only. 
two possibilities are contemplated viz., 
that there can either be a grant of a 
prospecting licence and/or a` mining 
lease, and the Rules require the exist- 
ence of’ certain “pre-conditions”, before 
any one of these is.granted, e.g. that a 
party must hold a certificate of approval 
in Form A and that a party must pro- 
duce an  income-tax ~ certificate in 
Form C from ithe Income-tax ` Officer 
concerned. Any third possibility such as. 
there being an agreement to grant a pro- 


























specting licence or an agreement to 
grant a lease are ruled out. for, there: 
can be no such agreement if the “pre- 


conditions” - do: not exist. 
words, the pre-conditions’ must | 
praesenti and not ìn futuro. What sub- 
clause (1) of Clause X contained in the 
said two leases .contemplates is the grant 
of a prospecting licence and/or a mining 
lease, in the absence of the existence of 
the ‘“pre-conditions”. This would clearly 
offend the provisions of the said statute 
and if this be so, then the question of 
granting specific © performance of the 
contract as spelt out in Clause X con- 
tained in either of the said two leases 
cannot arise. ; 
16. The entire scheme of the Rules 
and more particularly of Chapter 


clearly goes to show that it dees noti 


contemplate any agreements ef leases.) 
Rule 44 clearly prohibits with regard to 


be 


“y 
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the minerals like silica any grant of 


prospecting licence for ccmmercial pur- 
poses. If we were to conesive Clause X 
in the light of the lease, then what the 


parties intendeg and are seeking to æn- 


force is -a‘right initially for prospecting 


licence for commercial purpose w 

would be contrary to Rule 44-({ii). In the 
very nature of things and as the matter 
is governed by the provisions of statute 
unless it permits agreement to leases, the 
enforceability in the manner sought in 
the present appeal can hardly be enter- 
tained. In ‘this -Act, either there -iz a 
Jicence actually granted in accordar.ce 


with the terms or a lease with a demise, 


hut there is no scope for an agreement 
to future lease or’ anes | eee of 
lease. 


17. Ordinarily, .. an. agreement of lease 
under the gener ‘al law wculd and should 
contemplate demise of the property and, 
in that. case, it.would be a lease, If there 
be no demise as such then neither can 
there be any lease nor can the rights 
be worked out under the ‘statitte Eke 
the present one, for there is no possitil- 
ity of having any agreement of lease 
therein. The position of law under S. 105 
of the Transfer of Property Act has been 
stated in Tolaram v. State of Bombay; 
AIR 1954 SC 496, by the Supreme Corrt, 
holding that an instrument is usually 
construed as a lease if it contains’ words 
of present demise. It is construed as an 
executory agreement, notwithstanding 
that it contains words of present demise, 
where certain things have to be done by 
the lessor before the lease is granted. If 
this distinction is kept in view and as 
the case of the preseni appellants is, 
Clause X, merely ang at the most would 
be an agreement and not the lease.. Such 
an agreement is not supported by any of 
the provisions of Chapter V of the Rules 
which operates upon. the present demise 
either by reason of a LHEcence or br a 
reason of lease. In view -of this, Mr. 
Abhyankar’s contention -must -fail. 


18, Mr. Abhyankar next urged that 
in any event, the appellants were not at 
this stage seeking to enforce the terms 
of Clause X of the said two leases in so 
far as it concerned prospecting licences, 
but, in any event, the appellants would 
be entitled to a-mining lease: That ~he 
prayer of the plaint . was and is -also to 


: this effect, and this must now be aranea 
to the appellants.. 


19. We are unable to accept this. sub- 


“mission. A plain reading of the Clause X 
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(contained in the said. leases) makes it 
clear that the intention of the parties 
was that in the first instance a prospect- 
ing licence should be obtained and then 
a geological survey be carried out. and 
only then, if the parties desired, a lease 
agreement ought. to be entered into. The 
clause has now to be read as a whole, 
and if spectfic - performance has to be: 
granted, it has to be in terms 
of the clause, and not’ other- 
wise. It would not be open to delete a 
portion of the clause and seek to enforce 
the rest of it. In view of this also the 
relief now claimed . by the Appellants 
cannot be granted. 


. 20. Mr. Abhyankar next urged that 
the learned trial Judge had held that in 
So_far as Clause X was concerned, it did 
not constitute a concluded contract and 
that the saiq clause was vague and was 
not enforceable, That, this was an er- 
roneous view of the matter, since a 
plain reading of the clause must go to 
show that it clearly envisages the grant 
of a prospecting, licence and/or a mining 
lease, and it does not constitute a con- 
eluded contract. In view of what is 
aforesaid, it is unnecessary now to debate 
this point. 

21. Mr. Abhyankar next urgeq that the 
learned trial Judge had: held that the 
suit was barred by the law of limitation 
and: here too the learned trial Judge was 
in error. That, as stated. earlier. the 
order of the Central Government was 
dated 20th February, 1967. That, the time 
must now be computed from. that day. 
The suit for possession wads fileq on the 
Ist of July, 1971, and therefore, the suit 
for. possession was clearly in time. That, 
if it is to’be held that~a declaration for 
specific performance | was and ig neces- 
sary, then it can only be from the date 
of the demand. That the demand in 
this behalf was’ made by a letter dated 
7th October, 1969, and computing the 
period from that date then also the 
suit would be in time. That, in view 
of this, the finding of the learned trial 
Judge on this aspect of the matter must 
now be set aside. 


22. Mr. -Dalvi, the leerned Counsel 
for Respondent No. 7 urgeq’ that the 
order of the Central Government’ was 
dated 20th February, . 1867. That the 
suit was filed on the ist of July, 1971. In 
other words, more than three years have 
elapsed, dnd. therefore, the ‘suit would 
be barred by the law of limitation. Tn 
any event, a notice dated 15th February,) 
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1964, (Exh, 239) was not only issued, but 
jpublished. : By this notice the Appel- 
lants were made aware that they would 
not be entitled to any rights in so far 
as the property mentioned in Schedule B 


was concerned. That if the Appel- 
lants wanted to enforce ‘their rights, 
then they should have-fileq their suit 


within three years: thereof, more parti- 
cularly in view of Art, 54 of the Limi- 
tation Act, which provides as follows :— 


‘Description of Periodof Time from which 

Suit Limita- period begins 

tion, to run. 

53, * * * & ek 
54. For speelfie Three The date tixed for 
perform- years, the performance, 
ance of a . or, if no such 
contract, date is fixed, 
when the plain. 
tiff has notice 


that performance 
is refused.” 


That, in this view of the matter, the suit 
would be barred by reason of the provi- 
sions of the law of limitation. 


23. We uphold Mr. Dalvi’s submission 
on this point. 


24. In the result. the order « of ate 
tria] court must stand confirmed, the 
Appeal fails and the same is dismissed 
with costs. 

Appeal dismissed. 


AIR 1983 BOMBAY 88 
MADON Actg. C. J. AND 
` PENDSE, J, 

Board of Trustees of the Port of Bom- 
bay and others, Appellants v. Mr. Sri- 
yansh Knitters, Respondent, _ 

Appeals Nos. 78, 76, 77, 79 and 30, of 
1982, D/- 12-8-1982. | 

(A) Major Port Trusts Act (38 of 
1963), Sections 59 (1). 61 (1) (a), 63 
(1) (e) — Board’s lien — Words “in re- 
spect of any goods” in S. 59 (1) — Inter- 
pretation — Lien conferred on Board is 
not a general lien but is a lien on speci- 
fic goods. 


-The plain reading of sub-section (1) of 
S. 59 of the Act indicates that the. ex- 
pression “in respect of any goods” has to 
be read in connection with the expression 
‘the amount of all rates leviable by the 
Board.” The sub-section provides that in 
respect. of mount of rates due to the 
Board. in respect of anv goods, the. Board 
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shall have the lien on such goods and 
may seize and detain the same until such 
rents are fully paid. The words “such 
goods” obviously have reference to those 
goods in respect of which the rates due 
to the Board are not fully paid. It is, 
therefore, not possible to accept the sub- 
mission that a general lien in respect of 
any goods of the importers is conferred 
on the Board by. the provisions of Sec- 
tion 59 (1) of the Act. Again the power 
conferred on the Board to sell the goods 
is in respect of the rates payable to the 
Board in respect of specific goods and the 
expression “such goods” therein leaves 
no manner of doubt that the lien con- 
ferred on the Board under S. 59 of the Act 
is not a genera] lien but is a lien on spe- 
cific goods. Similarly, clause (e) to sub- 
sec. (1) of Section 63 of the Act merely 
enables the Board to set off the amount 
due to it on conversion of the goods but 
it can by no stretch of imagination ena- 
bie the Board to retain any goods. 
(Paras 12, 13) 
(B) Contract Act (9 of 1872), S. 171 
— General lien of a wharfinger — Con- 
tractual bailment cannot be spelled out 
from receipt issued under S. 42 (2) of 
Major Port Trusts Act, 1963 — Receipt 
is issued for enforcement of liability 
under Section 43 (1) and not as evidence 
of any agreement or contract — Even 
assuming it as contract, if is not. between 
consignee and the Board but only he- 
tween the Board and the carrier— Such 
liability cannot be foisted over consignee 
by virtue of Section 1 of Bills of Lading 
Act.. (Major Port Trusts Act (38 of 
1963), Sections 42 (2), 43 (1), 34, Bills of 
Lading Act (9 of 1856), S. 1). ; 


A receipt issued by the Board under 
sub-section (2) of Section 42 of the Major 
Port: Trusts Act, 1963, in favour of the 
ship-owneér does not amount to an agree- 
ment or contract and the services per- 
formed by the Beard do not make the 
Board a contractual bailee as there. is 
no contractual relationship in existence 
between the Board on the one hand the 
the consignee on the other. The provi- 
sions of Section 171 of the Contract Act 
are not attracted and it is not.open for 
the Board to claim a general lien over 
the goods imported by the  consignees 
from time to time. (Para 20) 


The receipt is issued by the Board and 
secured by the owner for enforcement 
of the liability under Section 43 (1) of 
that Act and not as evidence of any 
agreement or contract. It is also not ex- 
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ecuted in. thé form and manner required 
for execution of valid contract under 
S. 34 of the Act, . (Paras 15, 16} 
. Further, the receipt issued by -the 
Board under sub-sec, (2) of S, 42 of the 
_Act, even if considered as an agreem=nt, 
the agreement is not between the. con- 
signee and the. Board but only between 
the Board and ‘the carrier. As there. is 
neither agreement nor contractual rala- 
tionship between the Board and the 
consignee, the provisions of S. 171 of 
the Contract Act. are nct attracted and 
general lien of wharfinger is not avail- 
able, . - (Para 18) 

Mere passing of the ‘ticle in the gcods 
in accordance with the provisions. of 
Sale of Goods Act, 1930 would not aato- 
matically create a contract or an agree- 
ment between the Board and the -con- 
signee: The contractual liability. between 
the Board and the carrier cannot be 
foisted over the consignee or his trens- 
feree by reference to the provisions of 
S. 1 of the Bills of Ladirg Act. (Para 19) 


It is also not possible to spel] out an 
implied contract between the Board and 
the consignee to enable the - Board to 
claim a general lien:.as provided urder 
S. 171 of the Contract Act. AIR 1981 SC. 
1982, Explained, AIR 1968 SC..1218, Refd.. 

, (Para 22): 


E Major Port Trusts Act (38 of 1563), 
Sections. 42, 49, 61, 63,; 131 —- Recovery 
of rates and charges for services per- 
formed under Section 42 — Rights son- 
ferred- on Board. under Secs. 59,-61, 63, 
131, are exhaustive rights. and Bcard 
cannot claim a right. of genera] lien:arder 
S. 171 of Contract Act. .. a Act 
(1872), S. 171). . 

The rights conferred -- "on the Beard 
under Sections 59, 61, 6& and-131-of the 
Major Port Trusts Act are exhaustive 
rights in respect of recovery of rates. and 
charges for services . performed «-urder 
Section 42 of the Act, of receiving, re- 
moving, shifting, transporting, storing or 
delivering goods, ‘brought -within the 
Board’s premises. As a comprehensive 
Scheme is provided by the. provision: of 
the statute for recovery of rates due in 
respect of the bailment undertaken by, 
the Board, it is not open for the Board to 
claim a right of general lien. conferred 
under S. 171 of the Contract Act. 

{Para 26) 

(D) Contract Act (9 of 1872), S. 171 — 
Right of: general lien conferred on -whar- 
finger — Whether it is limiteg only to 
cases of contractual] relationship or. also 
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extends to the -possessory. bailment 
(Quaere). (Para 27) 
Cases Referred.: Chronological Paras 
AIR 1981 SC 1982 21, 27 
AIR 1978 SC 449 23 
AIR 1975 SC 1935 15, 20 


(1970) 3 All ER 825 :: (1970) 1 WLR 1262: 
- 114 SJ 571 Gilchrist Watt & Sanderson 


_ Pty. v. York Products Pty. 27 
AIR 1968 SC 1218 : 1968 All LI 745 22 
AIR 1967 SC 1885 27 
1963 Supp (2) SCR 915 17 
AIR 1958 SC 560. l 23 
(1890) 44 Ch. D.94 : 59 LJ Ch 298 : 62 

LT 342, Rhodes v, Rhodes 22 


ee) Jaa ER 531, Dresser v. Bosarquet 
25 

.D. R. Zaiwala with U. J. Makhija for, 
Appellants in all the Appeals; A. H. 
Desai with A. Hidayatullah. C. M. Mehta, 


_V.B. Agarwal and R. J, Gagrat, (in Ap- 


peals Nos. 78: and 77 of 1982). A. Hidayat- 
ullah, with C. R. Pate] (in Appeal No. 76 
of 1982), A. H. Desai‘ with P. B. Amin 
(in Appeal No, 79 of 1982) and (C. M. 
Mehta with V. B. Agarwal and R, J. 
Gagrat (in-Appeal No. oa of oia for Re- 
spondents. 


PENDSE, J: — This group of five ap- 
peals is preferred’ by the Board of Trus- 
tees of the Port of Bombay and its Offi- 
cers, and raises an interesting question 
as to whether the Trustees of the Port 
Trust constituted under the Major Port 
Trusts Act, 1963 have a general lien for 
theiy dues over the consignments import- 
ed by the importers at the Bombay Port. 
As identical question arises in al! these 
appeals and as the facts giving rise: to 
these appeals are almost similar, we pro- 


pose to dispose of all-these appeals . by 
common judgment.” — 
.. 2. The respondents in all these five 


appeals ‘are importers and have imported 
various consignments from time to time. 
The respondents imported woollen rags 
and after the consignments arrived at 
Bombay‘ Port, there was dispute between 
the respondents and: the Customs auth- 
orities as to whether the imported goods 
were woollen rags or, woollen garments. 
After a considerable period, the Customs 
authorities. confiscated the - Bran 
goods under the provisions. of S. 111 (d) 
of the Customs Act, 1962, but the order 
of confiscation gave an opportunity to 
importers to get: the:-goods released on 
payment of fine, Some of the importers 
preferred--appeals against the order pas- 
sed by the Customs. authorities: confiscat- 
ing the goods, but it is not necessary to 
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refer to appellate orders. As the import- 
eg goods remained in the Docks. til] the 
order of confiscation, the appellants is- 
sued notices to the respondents demand~ 
ing the demurrage charges. The impor- 
ters denied their lability and thereupon 
the Port Trust Authorities instituted 
various sults to recover wharfage and 
demurrage charges. These suits filed 
on the Original Side of this: court are 
stili pending decision. : 

` 3. After the institution of- the ° sute 
the respondents imported Acrylic Fibre 
under the Import Licences held by them 
and after the consignments arriveg in 
Bombay Port, the respondents filed Bills 


of Entry for clearance of the goods for. 


home .. consumption. The respondents 
secured the requisite permission from 
the Customs authorities and thereupon 
called upon the Board to- release the 
goods in their possession.. The appellants: 
refused tọ permit the respondents to re- 
move the goods and on enquiries,. the 
respondent learnt that the. refusal of 
the Port Trusf authorities is based upon 


a Circular issued by the appellants œn - 


October 2, 1979. It would be convenient 
to set out the Circular at this juncture. 
“Bombay Port Trust’ Docks” 
‘Bock Circular No, S/29-89/52/79-80 
2- 10-1979, 

To, > 
All Vessel 
Clearing Agents. 
Sub: Recovery of Port Trust Charges: 
This Circular is in suppression of Cir- 
cular No. 5/29/89/39/79-80 of 13th August. 
1979, which is hereby withdrawn: 
The Board of Trustees of the Part of 
Bombay have been advised that under 
Section 171 of the Indian Contract Aci, 
1872, they have a general lten which they 
can exercise on the. goods-which came 
into their Custody of Importers, Expor- 
ters, Owners, Cansignees ‘who have for 
any reason whatsoever not.’ paid. the 
Port Trust charges such as wharfage; 
cranage. storage, demurrage or alty other 
dues in respect of any earlier comsign- 
'. ments Imperted/exported or. sought to 

be exported by them. : 

2, In the circumstances this depart 
ment wil] exercise a lien for General 
Balance of account in respect of ‘whar~ 
fage, cranage, storage, demurrage and 
othe, dues of the. Board of Trustees of 
the Port of Bombay against the Impor- 
ters/Exporters, Qwners or Consignees. of 
the goods taken charge or by the Boara 
of the Trustees, 
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3. fp case where suits have already 
been filed against the ` Importers/Expor- 
ters, Owners, Consignees or other per- 
sons liable they will be called upon to, 
at’ their option, pay such dues to the 
Bombay Port Trust without prejudice to 
their rights and -contentions in such suit 
or approach the court to deposit` such 
dues. in the suits filed against them with- 
out. prejudice to their rights and conten- 
tions, hy such suits only after such de- 
posits is made with the Board of Trustees 
or in the court such Importers/Exporters, 
Owners, Consignees or any other persons 
rable shal} be allowed to clear their 
goods in respect of which Hen has been 
exereised for general balance of account. 
A list is maintained by the Department 
giving: the names of the parties. against 
whom suits have keen filed with all re- 
quisite paricara in respect thereof. 

Sd/-: 
je 23 % eg Docks Manager.” 


The Port Trust. ‘authorities claim a 
general Hen under Section 171 of the 
Indian Contract: Act, I8T2 in respect of 
the goods: which come into their custody 
of importers who have for any reason nat 
paid the Pert Trust charges such.as whar- 
fage, cranage, storage, demurrage or any 
other dues in respect of any consignments 
imported by them, 


4. The ‘respondents, realising that. the 
appellants would not release the consign- 
ments in view of the advice contained in 
the Circular, preferred petitions on the 
Original Side of this Court on Novem- 
bep 14, 1979, under Article 226 of the 
Constitution of . India. By these - peti- 
tions, the respondents sought a declara- 
Non that the circular dated October 2, 
1979, is ultra vires the Major Port Trusts 
Act, 1963 and in violation of Articles 14, 
19, 265 and 300A of the Constitution of 
India. The respondents also sought ‘a 
Writ of Prohibition restraining the appel- 
lants from taking any steps or proceed- 
Ings in” furtherance or in implementation 
of the Cireular. A Writ of. Mandamus 
was also sought directing the appellants 
te withdraw or cancel the Circular. and 
te deliver the consignments of goods im- 


. ported by the respondents and “detained 


under the Circular. The petitioners were 
set down for admission before the learn- 
ed single’ Judge ‘or December 12, 1979, 
and were duly admitted: and by an in- 
terim order, the appellants were directed 
to: release the. consignments af Acrylic 
Fibres on the-wmdertaking of the respon- 
dants to give- a Bank : guarantee. of a 
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Nationalised Bank for an amount of dies 
which was claimed by the DE in 
respect of suits fied. in “this court, = | 


5. The petitioners ‘claimed in the pəti- 
tion that the appellants are not entifled 
to claim general lien under Section 171 


- of the Indian Contract Act as there is no- 


existing contractual relationship between 
the’ appellants and the respondents. The 
respondents claimed that the provisions 
of Section 171 of the Indian ` Contract 
Act deal only with the contractual bail- 
ments. It was further claimed that Port 
Trust is not bailee of consignees but 
oniy of ship-owners. The respondents 
also claim that the Majer Port Trasts 
Act is a complete Code in itself, and it 
is not permissible for the appellants to 
rely upon the provisions of the Incian 
Contract Act to claim general lien, The 
validity of. this Circular was also cbal- 
ienged on the ground that it infringes 
the provisions ‘of Articles 14, 19. 265 and 
300A of the Constitution of India. 


6. In ariswer to the petition, Shri 
Ponal@ Joseph Coliaco, the Principal 
Oficer of the appeflants, filed his return 
duly sworn on November 27, 1980. - By 
this return, it was claimed that the ap- 
pellants are entitled to exercise gen=ral 
lien as provided by S. 171 of the Indian 
Contract Act, the appellants being the 
wharfingers. The claim made.by the re- 
spondents about the validity’ ‘of the Zir- 
cular was’ denied, 


7. The learned trial J udge delivered 
a common judgment in all the five peti- 
tions and by order dateg November 24, 
1982, allowed the petiticns and granted 
the relief sought for by the respondents. 
The tria} Judge held that under commen 
law, the general lien to wharfinger | is 
available only for whartage charges and 
the said genera] lien is available onl, by 
custom or usage. The trial Judge furcher 
held ‘that section 171 of the Indian Con- 
tract Act deals’ with contractual bail- 
ments and has no application whatsoever 
to other kinds of bailments which are 
not contractual in nature. Ii was further 
held that the Port Trust is net the balee 
of the consignee but only of the Sip- 
owners and there- being no contract be- 
tween the Port Trust and the consignee, 
the provisions of 5. 1%{ of the Indian 
Contract Act are not available and the 
Claim of general lien was unsustaineble. 
The trial Judge further recorded -a fnd- 
ing that there was no implied contract 
hHetween the Port Trust and the son- 
signee, The trial Judge accepted the sub- 
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mission advanced on behalf of the res- 
pondents that the rights available under 
S.171 of the Indian Contract Act, even 
assuming. that there was contractual re- 
lationship between the Port Trust: auw- 
thorities ang the consignee, are exclud- 
ed by the provisions'of the Major Port 
Trusts Act, 1968 as amended in the 
year 1975. It was further held that the 
bailment if created dehors the contract, 
then such bailee cannot claim a right of 
general Een as such Tight is not recog- 
nised in Indig or in England. Finally, 
the trial Judge held that the genera] lien, | 
if any, available can be exercised only 
for wharfage charges and the appellants 
would not be entitled to recover the 
charges for keeping the chattel on which 
the lien is exercised. On the strength of 
this finding, the. trial Judge accepted the 
petitions and issued a. Writ of Mandamus 
directing the appellants to withdraw or 
eancel the Circular dated October 2, 1979 
and restraining the appelianis from tak- 
ins any steps in furtherance or in imp- 
lementation of the Circular. The relief 
sought by the respondents that the appel- 
lants should deliver the consignments of 
goods imported by the petitioners and 
detaineq under the Circular was not re- 
quired to be granted, in view of the fact 
that by the interim order passed by the 
trial Judge, the goods were cleared by 
the respondents on furnishing the requi- 
site Bank guarantees,’ The judgment de- 
vered by the trial Judge is under chal- 
lenge in this group of five appeals. 
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8.. Before adverting to the submis- 
sions advanced by the learned counsel 
appearing in support of the appeal, it 
would be convenient to trace the legis- 
lative history which led to the passing 
of. the Major Port Trusts Act, 1963. Cen- 
tral Act No. XXII of 1855 was passed by 
the Legislative Council of India and re- 
ceived the assent of the Governer-Gene- 
ral on August 13, 1855. The legislation 
was enacted fer regulation of ports and 
port dues and Section 41 of the Act pro- 
vides. for levy of port dues. The Sec- 
tion, inter alia, provides thai the dues 
and fees usually collected at the several 
Ports be collected at such Ports respec- 
tively. It further provides that no Port 
dues or fees shall hereafter be levied in 
any such Port except under the authority - 
of this Act or of an Act hereafter to be 
passed for fixing the amoumt thereof. It 
is not‘in dispute that this Act merely 
provides for regulation of Ports: and port 
dues within ‘the territories of the Gov- 


+ 
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ernment of the East India. Company 
and the Act does not provide for levy 
and recovery of charges in respect of the 
goods such as wharfage and demurrage 
charges etc. Central Act No. XXXI of 
1857 was passed by the Legislative Coun- 
cil of India and received the assent of 
Governor-General on October: 23, 1857 
and the Act was passed for the levy of 
port-dues and‘fees in the Port of Bom- 
bay. This Act also does not provide for 
levy and recovery of charges such as 
wharfage and demurrage charges. This 
Act was repealed by the Central Act 
No XXIX of 1861. 


8. Bombay Act No. V of 1870 was 
promulgated on. February 13, 1871 and 
the Act was passed for lévy of fees for 
the use of Government Bunders, Wharves, 
Landing Places, Piers and Hards in the 
City of Bombay. The Act provides for 
fixation or determination of fees to be 


levied for -the landing, shipping, 
wharrage, cranage, storage or demur- 
rage of goods, and for  permis~ 
sion for vessels ‘or boats to ap- 


proach or to be alongside, or on any Gov- 
ernment Bunder, Wharf or landing’ place. 
The Act provides that Officers appointed 
to levy fees under the Act shall have 
same powers for collecting and enforcing 
the payment of fees as éxercised by the 
Commissioner of Customs in Bombay. 
This Act was followed by Bombay Port 
Trust Act I of 1873. The Act - received 
the assent of His Excellency the Gov- 
ernor on March 3, 1873 and the assent of 
the Governor-General on May 24, 1873 


and was published on June 26, 1873. 
The preamble of the Act reads that 
whereas it is expedient to consolidate 


and amend the law relating to the har- 
bour and foreshore of the Port of 
Bombay, and to make further ‘provision 
for the regulation conservancy, and 


improvement of the said Port, the Act- 


was enacted, The Act repeals the earlier 


Central Act No. XXII of 1855 and ‘the 


provisions which were inconsistent with 
the provisions of the Act. It also re- 
pealed Section 1 of Act XXXI of 1857, 
ang the Bombay Act V of 1871. | 
10. The Act of. 1873 is.a ' forerunner 
of the subsequent enactments relating to 
the. Port Trusts in India. Section 4. of 
this Act provides for creation. of Corpora- 


-tion and the. Trustees of Port of Bombay 


to be appointed . -aS -provided . under. the 


Act. are. created a` Corporation | under the - 


name and. style -of -the: Trustees of. the 
, Port .of “Bombay; Section..62 of the Act 
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provides for recovery of tolls in arrears 
and this Section gives qg lien to the 
Trustees on specific goods for the amount 
of tolls charges, dues, rates, etec., Sec- 
tion 65 of the Act enables the Trustees 
to. sell the specific goods after the expira- 
tion of three months if tolls are not paid 
or lien for freight is not discharged. Sec- 
tion 66 of the Act provides for applica- 
tion of proceeds of sale and, inter alia, - 
lays down that in every case the 
moneys received from the sale shall be 
applied : 


Istly. : In payment, ee ea to their 
respective priorities, of the lines and 
claims excepted in Section 62 from the 
priority of the liens of the Trustees for 
tolls, rates, rents, charges and dues; 


andly. : In payment of the a of 
the sale; and 
3rdly..: In payment of tolls, charges, 


rents, rates, dues and expenses due to 
the Trustees under ' ‘this Act in respect 
thereof. 

The Section further sovda that the 
surplus, if any, shall be paid. to- the 
owner of the goods or his agents on his 
applying for the same, provided such 
application is made within one year 
from the sale of ihe goods. This Act was 
repealed by Bombay Port Trust Act 
No. 6 of 1879 which came into force from 
September 4, 1879. Act I. of 1873 stood 
repealed from November 1, 1879. The 
provisions of the Bombay Port Trust 
Act No. 6 of 1879 are identical with 
those of Act I of 1373, This Act No. 6 of 
1879 was amended by introduction of 
S. 67A, by Bombay Act I of 1899. By 
this amended Section, an additional re- 
medy was conferred on the Port Trust 


‘authorities to institute sults in’ the regu- 
lar Civil Court for ‘recovery of char ges 


ang dues. 


11, The Parliament enacted the Major 
Port Trusts Act, 1963 (Act 38 of 1963) to 
eonstitution of 
port authorities for certain major ports 
in India and to vest the administration, 
control and management. of such ports 
in such authorities and for matters con- 
nected therewith. The Act which receiy- 
ed the assent of the President on October 
16, 1963 came into force from February 
99, 1964. Initially, the Act. applieq to 
major ports of- Cochin, Kandla . and 
Vishakhapatnam and the provisions, of 
the Act were «made. applicable | to the- 
Port .of , Bombay,’:: Madras . 


and. ` Calcutta - i 
only from: -February<1,--1975, in. view. of 
. the.-passing: of Act No, 29- of. 1974. 8,3 


ta 
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of this Act- provides for “constitution of 
Board of . Trustees and Section 5 pro- 
vides that every Board constituted under 
the Act shall be a body corporate hav- 
ing perpetual: succession and a common 
seal with power to acquire, hold or dis- 
pose of the property. 8S. 33 of the Act 


enables the Board to encer into or per-_ 


form any contract necessary for the 
purpose of its functions under the’ Act, 
while S. 34 :of the Act lays -down the 
mode of executing such contracts on 
behalf of the Board. Chapter V of the 
Act deals with works and services to be 
provided at Ports and S, 41 lays down 
that when any dock, berth, wharf, quay, 
stage, getty, or pier for receiving, land- 
ing, or shipment of goocs or passengers 
from Or upon vessels, has been -made 
and completed, the Boarq may after ob- 
taining the approval of the Collector of 
Customs, published in three consecutive 
issues.of the Official Gazette declare 
that from the date of the publication of 
the order it shall not be lawful for any 
vesse] to land or ship any goods at any 
place within the limits so specified ex- 
cept at such dock, berth, wharf, etc. In 
other words, S. 41 of the Act creates 
prohibition to land or ship any. boat-at 
any places except those which are noti- 


fied in the order. S. 42 af the Act deals - 
with the performance of the services by - 


Board oy other person authorised by the 
Board. The services. inelude receiving, 
removing, shifting, transoorting, storing 
oy delivering goods brought within the 
Board’s premises. Chapter VI of the Act 
deals with imposition snd: recovery. of 
rates at ports and S, 46 of the Act de- 
mands every Board fram time to time 
to.frame the scale of rates and the state- 
ments of the conditions under which, 


any of the services specified under S. 42 


of the Act is to be performed, S. 58 of 
the Act requires that rates in respect of 
goods toy be. landed shalli be payable 
immediately on the landing of the goods 
and shall be payable before the ‘goods 
are so removed. S. 59 of the Act deals 
with the Board’s lien for rates due. to 
the Board in respect of any goods and 
provides that the Board shall have a lien 
on such goods and may seize and detain 
the same until the rates are fully ‘paid. 


5. 61 of the Act enables the Board to sell 
such goods after a period of two months - 
‘if ‘the: ‘rates. Oy rent. are, not paid. or lien 
o for freight is not. discharged. S263; of: the- n 
. “Act deals-witht ‘application — sof salé’ pro-* 


ceeds - and: lays down ‘that-‘tha ““préceeds: 
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shall be applied in the following. order:— 


(a) in payment of the i aes of the 
sale; 


(b) in payment, according to theiy re- 
spective priorities, of the liens and 
claims excepted in sub-section (2) of 
Section 59 from the priority of the lien 
of the Board; 


(c) in payment of the rates and ex-. 
penses of landing, removing, storing or 
warehousing the same, and of all other 
charges due to the Board in respect 
thereof including . demurrage other than 
penal demurrage payable in respect of 
such goods for a period of four months 
from. the date of landing; | 

` (d) in payment of any penalty or fine 
due to, the Central Government under 
any law for the time being in force re- 
lating to customs; 

(e) in payment of any other Sum due 

to the. Board. 
It is required to be stated that clauses (d) 
and (e) were. introduced while clause (c) 
was modified by amending Act 29 of 1974 
from February 1,. 1975. 


12. With this background, it wadd 
now be convenient to consider the three: 
contentions advanced by Shri Zaiwala, 
the learned counsel appearing in sup- 
port of the’ appeals, to’ claim that the 
general lien is available to the appel- 
lants. The first submission of the learn- 
ed counsel-is -that the general lien as 
claimed by the Board is available under 
the provisions of the Major Port Trusts 
Act, 1963 itself. -In support of this sub- 
mission, ‘reliance was placed on the pro- 
visions -of' S. 59-(1) of the Act. Sub-sec. (1) 
of-S. 59 of the Act reads as- under : ites. F 


“For the amount of all rates leviable 


' by a Board under this Act in respect of 


any goods, and for the rent due: to the 
Board for any buildings, plinths, stack- 
ing areas, or other premises on or in 
which any goods may have been placed, 
the Board shall have-.a’ lien on. such. 
goods, and may seize. and detain the 
same until such aa and rents are fully 
pai iv 


Strong Satna was placed on- the: words 
“in respect of any “goods” appearing in 
this’ sub-section to claim that the Board's 
lien is not restricted only to the specific 
goods but is available in respect of any 
goods which come into the’ custody ‘of 
the Board. Tt-is ‘not ` possible to- accept i 
The” ‘plain’ reading: ‘of 


cates: that “the -expréssion’'‘in respect’ off 


94 Bom., 


any goods” has to be read in connection 
With the expression “the amount of all 
rates leviable by the Board.” The sub- 
section provides that in respect of 
amount of rates due to: the Board in 
respect of any - goods, the Board shall 
have the lien on such goods .and may 
seize and detain the same until such 
rents are fully paid. The words “such 
goods” obviously have reference to those 
goods in respect of which the rates due 
to the Board are not fully paid. It ‘is, 
therefore, not possible to accept the sub- 
mission of Shri Zaiwala that a general 
lien in respect of any goods of the im- 
porters is conferred on the’ Board by the 
provisions of S. 59 (1) of the Act. In this 
connection, it would be also advantage- 


ous to make reference to the provisions . 


of sub-s, (4) (a) of S. 61.0f the Act: S. 61 
of the Act enables the Board to sell. ‘the 
goods in respect of which' the lien is 
exercised under 5, 59 of the Act. and 
sub-sec. (1) (a) provides that the Board 
may sell “such goods” or so much there- 
of as may be necessary if rates payable 
to the Beard in respect of “‘such goods” 
are not paid. The power conferred on the 
Board to sell the goods is. in respect of 
the rates payable to the Board in respect 
ef specific goods and the expression 
“such goods” leave no manner of doubt 
that the lien conferreg on the | Board 
under S, 59 of the Act is not a general 
lien but is a lien on specific goods. 


‘43. Shri Zaiwala then urged that sub- 
sec, (1) {e} of S. 63 indicates that the 
genera] lien is available to the Board in 
respect of any goods imported by the 
respondents. The submission is not ac- 
curate. As mentioned hereinabove, sub- 
sec, (1) (e) of S. 63 of the Act was intro- 
duced for the first time on February 1, 
1975 and S. 63 provides for the applica- 
tion of the sale proceeds of the goods 
which are sold by the Board in exercise 
of the powers conferred under S.. 61 of 
the Act, Clause (e) to sub-sec. (1) of 
S. 63 provides that if proceeds of sale 
are available after application to items 
covered by clauses (a) to {d), then such 
amount. can be applied by the Board in 
payment of any other sums due to the 
Board. This clause’ undoubtedly. enables 
the Board to. apply the proceeds of the 
sale in payment of any other sums due, 
but from this sub-clause, it cannot be 
concluded that the general lien is avail- 
able to the Board in respect of any gaods 
imported by 
the Act deals with the proceeds of sale 
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of specified goods over which the Board 
has lien in: . view of the provisions of 
S. 59 of the Act and merely because ‘a 
right has been conferreq upon:the Board 
to apply the. proceeds of the'sale to any 
other sum due to the Board, it cannot be 
inferred that the . Board can.: exercise 


general lien in respect of each and every 


goods’. imported by -the respondents. 


‘Clause (e) to sutb-sec, (1) of S. 63 of the 


Act merely enables the Board to set off 
the amount due to it on conversion of 
the goods but it can by no stretch of im- 
agination enable the Board to retain any 
goods. In our judgment, the ‘submission 
urged by Shri Zaiwala that the general 
lien is available to the Board under the 
provisions. of the Act cannot he accepted. 


4. The. second submission . urged by 
Shri. Zaiwala is that there is contractual 
bailment. when the ‘Boarg undertakes te 
perform certain services as contemplated 
under S. 42 of the Act and, therefore, 
the provisions of S. 171 of the Contract 
Act are attracted. S. 171 of the Act reads 
as under: — 


- Bankers, factors, _wharfingers, at- 
torneys of a High Court and policy- 


brokers may, in the absence of a contract _ 


to the contrary, retain, as a security for 


a general balance of account, any goods 


bailed to them; but no other persons have 
a right to retain, as a security for such 


balarice, goods. bailed to- them, unless 
there is an express contract to that 
effect.” ` a 

Shri Zaiwala submitted: that under 


S. 42 (1) of the Act, the Board have 
power to undertake the services of re- 

ceiving, removing, shifting; transporting 
storing or. delivering the goods brought 
within the Board’s premises. ‘Bombay 
Pert Trust has framed Docks Bye-Laws 
and Bye-law No. 3 requires’ written ap- 
plication in respect of every vessel de- 
siring to:enter the- Dock to be: made.to 
the Docks Manager by the master, owner 
or agent of such vessel. On permission 
being granted: to the.vessel to enter the 
Deck and the berth is allotted, the . con- 
signment is unloaded from.the vessel and 
stored in the godowns of the Port Trust 
atithorities. The consignment is cleared 
only after the necessary permission is 


. granted by the Customs authorities. Shri 


Zaiwalg. relied upon the provisions of 


sub-sec, (2) of S, 42 of the Act and urged. 


that a contract can be: spelt out between 
the consignee and the Board and the 
services of storage of goods performed 


ad 


. 
s» 
ag 
? 


i 


1983 . Board of 


by the Board would ‘be in. the nature of 
contractual ‘bailment. “Sub-sec. (2) of 
S. 42 of the Act reads as. under:— 


“A Board may, if so requested’ by the 
owner, take charge of the goods for the 
purpose of performing the service -or 


services ang shall give 2 receipt in such 


form as the Board may specify. ak 
Shri Zaiwala ` submitted ` 
pression “if so requested: by the owmer” 
in sutb-sec. (2) of S. 42 of the’Act was 
absent in Section 61A (1) of the Borr bay 
Port Trust Act No. 6 of 1879 and its in- 
troduction in sub-sec. (2) of S. 42 indi- 
eates that the Legislatur2 felt that if the 
Board undertakes the services on the 
request made by the owner, they such 
services would be performed’ by the 
Board under a contract or an agreerrent. 
In this connection, it is’ necessary to 
make reference to the expression 
“owner” as defined under S. 2 (e) of the 
Act. It provides that expression “owner” 
in relation to the goods includes” any 
eonsignor, consignee, snipper or ' agent 
for the sale, custody, loading, or unbad- 
ing of such goods. It was urged that the 
undertaking of the service by the Board 
under sub-sec. (2) of S.-42 of the Ast is 
on the request made by the owner’ and, 
therefore, the storing of goods by the 
Port Trust authorities amounts to a zon- 
tractual bailment, and. the genera] lien 
of a wharfinger under S. 171 of the Zor- 
tract Act is available. - 


15. In support of this submission. re- 
liance was placed on the decision of the 
Supreme Court in the case of The 
Trustees of the Port of Madras y, M/s. 
Aminchand Pyarelal reported in AIR 
1975 SC 1935 and especially on the con- 


tents of paragraph 22 of the judgment. 
In our. judgment, the sukmis- 
sion is not correct and . cannot 


be accepted for more than one reason: 
The submission of Shri Zaiwala that 
under sub-sec. (2) of S. 42 of the Act, 
the Board undertakes the services or the 
request made by the owner and. for per- 
forming such services. issues a rezeipt 
and such receipt amounts to an agree- 
ment between the parties: and from the 
receipt, a contract is spelt out’ gzs to 
enable the Board to claim the advartage 
of S. 171 of the Contract Act, is mison- 
ceived. The receipt under S. 42 of the 
Act can by no stretch of imagination be 
claimed to be agreement between. the 
parties, The receipt is issueq- by the 


Board only in acknowledgment. of tke 


fact that it has underta‘xen the services 
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which are required to be performed 
under sub-section (1) of- S. 42 of the 
Major Port Trusts Act, 1963. By consent 
of the parties, we have taken on record 
in this appeal a form of. receipt issued 
by the Boarg under sub-sec. (2) of S. 42 
of the Act and have marked the docu- 
ment as Ex. 1 in appeal. The form of the 
receipt, : we are informed at- the Bar, is 
prepared in pursuance of the Docks Bye- 
laws framed by the Bombay Port Trust. 
The perusal of this receipt would. clearly 
establish that the receipt is not an 
agreement between the parties to under- 
take the services but is merely an ack- 
nowledgment of the receipt of the goods 
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: by the Board. Jt is impossible to. spell 


out any agreement or concluded contract 
from this receipt to hold that. the bail-| 
ment is a contractual one and the pro-{ 
visions of S. 171 of the Contract Act are} 
attracted, Another aspect of the matter 
is that the receipt is issued by the Board 
Not as an evidence of the agreement be- 
tween the parties but only for the pur- 
poses of. enforcement; of liability as 
provided under S. 43.of the Act. 5S. 43 
provides that the responsibility of the 
Board ‘for loss, destruction or deteriora- 
tion of the goods, of which it has taken 
charge,. shall be that of the bailee under 
Ss. 151,. 152 and 161 of the Contract Act, ' 
1872, omitting the words “in the ab- 
sence of any Special contract”, in S. 152 ` 
of the Contract Act. It further provides 
that no- responsibility shall be attached 
to the Board until g receipt mentioned 
in sub-sec, (2) of S. 42 of the Act is 
given by the Board. It is obvious from 
the provisions of this. Section that the 
receipt under sub-sec. (2) of S. 42 of the 
Act is issued by the Board. ang secured 
by the owner for enforcement of the 
hability under S. 43 (1) of the . Act and 
not as -evidence of any agreement or 
contract. 


16. . The next ground for not accept- 
ing- the: submission of Shri Zaiwala that 
receipt, under sub-sec, (2) of S. 42 of the 
Act amounts to a contract is that the re- 
ceipt is not in the form. and manner re- 
quired for execution . of valiq. contracts 
under the Act. S. 34 of the Act reguires 
that every contract on behalf of the 
Board be made by. the Chairman and 
shall be sealed with the eommon. seal of 
the Board. Sub-see. (2) of S. 34.of the 
Act provides that the form. and: manner 
in which any.contracts. have ‘been. madé 
under this Act shall be such as . may be 
prescribed by regulations made ` in that 
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behalf, Shri Zaiwala very rightly did not 
dispute that the receipt issued by the 
Board is not executed as required by 
the provisions of S, 34 of the Act. A 
faint submission was advanced by Shri 
Zaiwalg that the contract which is not 
made in accordance with the provisions 
of the Act will not be binding on the 
Board in view of the ‘provisions of sub- 
sec. (3) of S. 34 of the Act, but it would 
bind the owner of the goods’ We are 
afraid we cannot entertain this submis- 
Sion because it is futile to claim that the 
receipt issued: by the Board is, ‘in. the 
first instance, an agreement or contract 


ang would create contractual relation- 
ship between the importers: and the 
Board. In our judgment, the receipt 


issued under sub-sec. (2) of S. 42 of the 

Act cannot be considered as an agree- 

ment or contract as it is not executed in 

fer mode provided under S. 34 of the 
ct. 


Thursday, the 12th August 1982. 


17. In this connection, ‘Shri Desai, 
the learned counsel appearing on be- 
half of the respondents, submitted that 
even assuming that the receipt issued by 
the Board under sub-sec. (2) of S. 42 is 
_ considered or treated as an agreement, 
still such an agreement is not between 
_the Board and the consignee bu? the 
agreement is only between the Board 
and the carrier or the ship-owners, The 
learned counsel, in support of this sub- 
mission that the expression “owner” 
referred to in sub-sec, (2) of S.”42 of the 
Act has a limited or a restricted mean- 
ing confining it only to the carrier of 
the ship-owners, placed strong reliance 
on the decision of the Supreme ‘Court in 
the case of the Trustees of the Port of 
Madras v. Sheikh Mohamed Rowther & 
- Co. reported in 1963 Supp (2) SCR 915. 
In the case before the Supreme Court 
the Trustees of the Port of Madras 
claimed charges for labour requisitioned 
and supplied but not fully or properly 
utilised and thereby rendered idle be- 
cause of lapses on the part of the ship- 
‘owners. The Board with the’ sanction 
of the Centra] Government had made 
amendments to the Madras Port Trust 
Scale of Rates in 1958 and the scale laid 
down charges to be paid by Masters, 
Owners, or Agents of vessels in’ respect 
of Port Trust labour: The Steamer-agents 
filed petitions in the High Court of Mad- 


ras and prayed for issuance of a, “writ of - 


mandamus directing the ‘Board not to 
enforce these rates and not to` require 
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the filling in of the new form. It was 


claimed on behalf of the- steamer agents - 


that the ship-owners .and the steamer 
agents cannot be made liable for charges 
for shore labour employed in the receiv- 
ing or removal .of cargo and such 
charges shall have to be borne by the 


‘consignee, It . was further claimed that 


the Port ‘Trust. Act provides for the 
performance of the services by the 
Board ang for imposition ‘and recovery 
of rates for the services performed for 
the vessel and for the goods. The rates 
are to be paid on behalf of the carrier 
ship-owner or the 
steamer-agent in respect of the ser- 
vices performed for the vessel, and by 
the consignee in respect of services per- 
formed for the goods. The petition filed 
by the steamer agents was resisted by 
the Trustees of the Port of Madras, 
inter alia claiming that various services 
are performed, by.. the Port Trust under 
the provisions of the Statute and one of 
the services is the moving of the goods 
from the landing point to the storage or 
stacking point and thereafter to deliver 
the goods to the ‚persons entitled .under 
the Bill of Lading., The Board | further 
claimed that the harbour dues are col- 
lected from the consignee at the time of 
giving delivery, but.that collection is 
made as an agent of the ship-owner, 
master, or steamer agents who are pri- 
marily the persons liable for the dues. 
It was also claimed that the issuance of 
the receipt to the master. at the landing 
pcint is a mere matter of convenience 
for betokening the fact that the goods 
have been handed over to the Port Trust 
for .removal, storage and delivery. The 
Port Trust authorities, therefore,. claim- 
ed that the liability is of the carrier or 
the ship-owner and there is no privity 
of contract between the consignee and 
the Board. The petition was dismissed 
by the learned single Judge of the Mad- 
ras High Court but on appeal, the appel- 
late Bench reversed the. order and al- 
lowed the petition and issued a writ of 
mandamus as prayed. The appellate 
Bench took the view that the services 
rendered by the Board must be deemed 
to be the services to the consignee. The 
trustees carried an appeal before the 
Supreme Court and the appeal was al- 
lowed -ahd the decision of the appellate 
Bench was reversed and that of the trial 
J udge was restored. 


4 18. -The Supreme -Court r con- 


sidering the ambit of Sec; 39 of ‘the 
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liery, which’ through “such devyolutions . and 
transfers came to be owned by the petitioner 
No. 1 as lessee. i 
' 3. After the Bihar Land Reforms 
1950 (hereinafter referred to as the 


Act, 
Act) 


came into force the petitioner No. 1, as the, 


head lessee of the mining leasehold interest 
of the said colliery under the landlord Raja 
of Sharia, filed by way of abundant caution, 
an application in the year 1956 for compen- 
' gation in respect thereof under the Act 
although it was not required to do so. The 
application was filed before the Circle Offi- 
cer, Jharia by the constituted attorney of 
the petitioner No. 1, one Bhabani Prosad 
Chatterjee, and an acknowledgment receipt 


in respect of the said application was duly 
issued by the said Circle Officer. By reason 
of circulars issued by the State of Bihar 


after the Act came into force the sub-lessee 
M/s. Bird & Co. (P.) Ltd., stopped paying 
royalty to the petitioner No. 1. But from 
1956 onwards the sub-lessee resumed pay- 
ment of royalty as it was adjudicated by 
appropriate Courts in the meantime that the 
mining lease in respect of the said colliery 
had not vested in the State of Bihar. How- 
ever, in or about Nov., 1961 by promulgat- 
ing an Ordinance the State of Bihar impos- 
ed a levy upon the head lessees of all the 
mining leases, including the petitioner No. 1, 
and started collecting royalties from the sub- 
lessee to the exclusion of the head lessee, 
viz. the petitioner No. 1. 

. 4 In or about 1964 the State of Bihar 
passed another Ordinance and thereafter in 
or about 1965 passed an Amendment Act 
incorporating the contents of the Ordinances 
and amending the Act wher2by the interests 
of all the head lessees in mines which were 
subject to sub-leases, including the interest 
of the petitioner No. 1, came to vest in the 
State of Bihar. Consequent thereto the 
leasehold mining interest in the said colliery, 
whereof the petitioner No. 1 was the lessee, 
came to vest in the State of Bihar. Accord- 
ing to the petitioners, as a result of such 
vesting of the leasehold interest of the peti- 
tioner No. 1 it became entitled to the pay- 
ment of compensation in terms of the am- 
ended provisions of the Act. 

5. Subsequently, in or atout May, 1974, 
the petitioner No. 1 made an application to 
the then Compensation Officer claiming pay- 
ment of compensation in respect of its leases 
hold interest in the said colliery which vest- 
ed in the State in terms of the provisions 
of the said Act., In the application the 
wae No..1 stated that a claim had 
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been originally filed in 1956 for compensa- 
tion and along with the application an attest- 
ed copy of the receipt issued by the Circle 
Officer, who had received the original return 
along with the claim for compensation way 
back in 1956, was annexed. The petitioner 
No. 1 also’ annexed to its said application a 
statement of raisings and despatches of coal 
for the years from 1951 to 1361 in the pre- 
scribed form for enabling the Compensation 
Officer to verify its claim as to its average 
income from the said mining leasehold in- 
terest in terms of the provisions of the Act. 
Other documents to support the petitioner 
No. 1’s claim as a lessee in respect of the 
said colliery were also filed. 

6. The petitioners’ further case is that 
after due enquiry into the claim of the peti- 
tioner No. 1 for compensation and after 
complying with the statutory requirements 
and procedure, the appropriate authorities 
made payment of the compensation to the 
petitioner No. 1, which was received by the 
petitioner No. 2 on behalf of the former as 
its duly constituted attorney. The payments 
were made both in cash and in bonds and 
particulars of the said payments have been - 
detailed in an annexure to the writ applica- 
tion (Annexure ‘G’). In April, 1978, the 
petitioner No. 1 transferred the bonds which 
were for an aggregate sum of RS. 52,28,000/- 
and which were obtained in Aug., 1977, in 
favour of Punjab and Sind Bank Ltd. at 
48.9% face value thereof. 

7. Even though, according to the peti- 
tioners, their claims for ccmpensation as 
lessee in respect of the said colliery and for 
that matter the payments in respect thereof, 
were legal, valid and proper, the petitioner 
No. 2 was served with a letter on or about 
August 19/21, 1978 issued by the Additional 


Collector of Dhanbad, the respondent No. 1 


in the writ application, containing an order 


purportedly cancelling the said bonds and 
directing the petitioner No. 2 to return the 
same. A true copy of the said letter has 


been annexed to the writ application (An- 
nexure ‘H’). 

§. Thereafter on or about July 6, 1979 
Sri B. S. Banerjee, Inspector of Police, Cabi- 
net Vigilance Department, Bihar, who has 
been arrayed as respondent No. 3 in the writ 
application, lodged a First Information Re- 
port with the Vigilance Police Station against 
the petitioner No. 2, one Purushottam Das 
Goswami, a Director and Principal Officer 
of the petitioner No. 1, ‘some Govt...-Offi- 
cials who were entrusted: with- the duty»: of 
entertaining and processing the . claims. for 
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compensation of and granting the same to 
the petitioners and others alleging that the 
accused persons entered into a criminal con- 
spiracy for causing wrongful loss to the State 
` ef Bihar and consequential wrongfrl gain 
to the petitioner No. 2, and through him. te 
themselves, and that in furtherance of the 
said conspiracy they aided, abetted and 
committed forgery in respect of official 
‘documents and also committed the offence 
ef. cheating by acting upon documents 
which were not genuine and by deliberately 
violating the provisions of laws and thereby 
obtained huge amount of compensation 
fraudulently and dishonestly. On the basis 
of the said report a case under Ss. 120-B/ 
409/420/467/109/468/471 of the Indian Penal 
Code and Ss. 5 (1) (c) and 5 (1) (d) read 
with Sec. 5 (2) of the Prevention of Corrup- 
tion Act was started against the persons 
‘mentioned in the F. I. R., including the 
petitioner No. 2, and investigation of the 
case was taken up by Sri D. N. Singh, Addi- 
tional Superintendent of Police. 


9. The institution of the case was im- 
mediately followed by anoiher order passed 
' by the Additional Collector, Dhanbad on 
July 17, 1979 in the Compensation Case of 
the petitioner No.1, being Compensation Case 
No. 1 of 1974-75 which had been earlier 
fully adjudicated upon, whereby tke said 
officer in exercise of powers under Sec. 15] 
of the Code of Civil Procedure reviewed the 
order of compensation earlier passed in 
favour of the petitioner No. 1 and directed 
that the amount already paid in the shape 
of bonds issued in favour of petitioner No. 1 
was to be kept suspended pending further 
investigation. A copy of the said order has 
alko been annexed to the writ application 
(Annexure ‘K’). `: 

10. Challenging the 
and legality of the institution of the casa 
and the two orders (Annexures ‘F and ‘K”), 
the petitioners moved the writ application 
praying, inter alia, for a writ of or in the 
nature of mandamus commanding the re- 
spondents and their servants and agents to 
forbear from proceeding on the footing or 
from taking any steps in furtherance of the 
First Information Report and from institut- 
ing any prosecution or further proceeding 
in respect thereof; and for a ‘similar writ 
commanding the respondents from applying, 
enforcing or giving effect to the order con- 
tained in the letter of the respondeni No. 1 
(Annexure ‘H’) and the other order {Annex- 
ure K’) and obtained a Rule Nisi im terms 
of the said prayers. While disposing of the 
rule, the learned trial Judge rejected the 
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prayer of the petitioners in respect of the 
First Information Report and the case insti- 
tuted thereupon, but granted relief to the 
pefitioners so far as the two impugned 
orders of the Additional Collectors were 
concerned by setting aside the. same. 


il. Aggrieved by the decision of the 
learned trial Judge rejecting their prayer in 
respect of the First Information Report, the 
two petitioners filed an appeal which was 
registered as F. M. A. T. No. 3127 of 1981; 
while the other one, being F. M. A. T. 
No. 1033 of 1982, was filed by the State of 
Bihar and the other respondents of the ori- 
ginal writ application challenging the lega- 
lity and propriety of the decision of 
learned Judge setting aside the two orders 
passed by the Additional Collector. 


12. Dr. Debi Prosad Pal, appearing for 
the petitioners raised two points in support 
of their appeal. He first contended that the 
investigation started on the First Informa- 
tion Report, lodged by the respondent No. 3, 
was liable to be quashed as it did not dis- 
close any cognizable offence. He next 
urged that in instituting the case and investi- 
gating into the same the respondents acted 
mala.fide. To appreciate the contentions of 
Dr. Pal it will be necessary at this stage to 
refer to the F. I. R, which runs through 
55 type-written pages. In the F. I. R. it 
has been, inter alia, alleged as follows :— 

(a) The petitioner No. 2 entered into a 
criminal conspiracy with Sri A. K. Banerjee 
and Sri R. S. P. Sinha {since deceased), 
Additional Collectors during the period 
1974-1977, and obtained payment of Govt. 
money in all amounting to Rs. 1,48,60,950/- 
im bonds and Rs. 65,11,259-14 in cash by 
way of compensation as an intermediary, by 
falsely claiming to own certain mines which 
vested in the State Government under the 
provisions of the Bihar Land Reforms Act, 
1950, by fraudulent means, on the basis of 
forged receipts and forged documents, show- 
ing him as Director and constituted attorney 
of Central Manbhum Coal Co. (P.) Ltd. and 
Dubrajpur Rice Mills (P) Ltd. and as the 
managing trustee of Jadavlal Trust Estate. 

(b) Preliminary enquiry has disclosed the 
abovementioned fraud of petitioner No. 2 
and it has also disclosed that he had no 
connection with any of the said Companies 
the relevant 
period and further that even those -Com- 
panies and Trust Estate themselves were not 
entitled to any portion of the compensation 
paid to petitioner No.-2 or any compensa- 
tion in respect of any land or mine which 
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had vested under the- provisions of the Bikar 
Land Reforms Act, 1950, read with Bikar 
Land Reforms Rules, 1951. 

(c) But suddenly in 1974 the petitioner 
No. 2 with the help and assistance of ais 
accomplice Purushottam. Das Goswami came 
up with a forged handwritten receipt clamm- 
ing the same to be an attested copy of ‘he 
original receipt granted to him by the Cirzle 
Officer, Jharia in the year 1956 in token of 
receipt of returns for vested mining interssts 
and on this basis the case records in respect 
of the Central Manbhum Cocal Co. Pvt. Ltd. 
were started on April 15, 1974 by the accas- 
ed A. K. Banerjee, the then Additional Col- 
lector of Dhanbad. The so-called retucns 
filed by the petitioner No. 2 were shown to 
have been verified by the District Mining 
Officer Sri Namanath Jha who was’ also a 
party to the conspiracy to cheat and defreud 
the Government of Bihar. 

(d) The enquiry has disclosed that in 
furtherance of this conspiracy the petitioner 
No. 2 clandestinely forged, fabricated end 


produced several documents such as deed of 
been destrored - 


release, which had already 
long back, fake documents of transfer of 
mining interest etc. only wita a view to put- 
ting up a false claim which were immedicte- 
ly accepted’ and acted ipon by the accused 
Govt. Officials. 

(e) It was also. found that‘ after ini-ial 
payment. of ad interim compensation through 
such clandetstine deals. ancther conspiracy 
was hatched to:.further defraud the Govern- 
ment and a case was made-out for higier 
payments on the basis of figures of actual 
despatches of coal and for that purpose he 
petitioner No. 2 with the help of accused 
Purusottam Das. Goswami and other conspi- 
rators produced.a fake. and fictitious -stete- 
ment of. despatches claiming to have.obtain- 
ed the same from the Office of the Director 


General of Mine Safety, Dhanbad... This was 


forwarded by the District Mining Officer Sri 
Namonath Jha to the Additonal ~ Collector, 
who immediately revised the calculations in 
utter violation of the statutory ‘provisions of 
Section 25 of. the Bihar Land. Reforms A.ct; 
1950 which did: not countenance such a pro- 
cedure. -Fhough under.. the statutory. prcvi- 
sions, the only basis for computation ‘of aet 
Income was the-incomes shown by thé Ex- 
intermediary in his returns for .the assess- 
ment’ of Income-tax or payment of’ cess, the 
provisions were. wilfully disregarded. - 
inquiries. from the Income-tax Officer; Suri 
Circle, Birbhum: have disclosed that the peti- 
tioner. No. 1 had never been assessed to In- 
come-tax which shows that fhe company: was 
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a fake creation and had no income from the 
so-called mining interest. 

(£) The petitioner No. 2 with the conniv- 
ance and active assistance of the accused 
officials produced fake income returns show- 
ing the incomes having been transferred to 
a couple of trusts. Enquiry has disclosed 
that all such returns are fake and forged 
documents but this was wilfully ignored by 
the. Additional Collectors and the compen- 
sations were paid to the petitioner No. 2 on 
the basis of a fraudulent power of attorney. 

(g) Enquiry has also disclosed that while 
making final payment of compensation the 
Additional Collector, late R. S. P. Sinha, 
deliberately and in conspiracy with the peti- 
tioner No. 2, disregarded statutory provisions 
and. passed. orders for making final payments 
only after 72 days of the publication of the 
Compensation Assessment Rolls, that is, 18 
days before the expiry of the statutory period 
of 90 days. 


(a) Enquiry has disclosed that the peti- 
tioner No. 1 had no legal authority to claim 
compensation in the manner it did inasmuch 
as the petitioner No. 2 failed to produce a 
single instrument through which the mining 
rights were granted to the Company by the 
original proprietors. Even during the review 
undertaken by:the Additional Collector Sri 
A. C. Chakraborty, the petitioner No. 2 fail- 
ed to turn. up and deliberately avoided- pro- 
duction of the documents in support of his 
claim. , Sri Chakraborty further found that 
the petitioner No. 2 was also. associated . 
with. the theft of documents from the com- 
pensation records of the then Jharia Raj and 
had in this manner ,manipulated. the pay- 
ments in his: favour. a 

(1) Enquiries have also disclosed that in 
Dhanbad -Compensation :Case No. 1/71-72, 
which was started to.consider the claim -` of 
compensation .payable:: to Jadavlal Trust 
Estate on a-petition dated 23-6-71 filed by 
petitioner No.. 2, who this time presented 
himself as. the sole trustee and claimed com- 
pensation. for the ‘mining interests vested in 
the State, compensation amounting «to 
Rs. 4,58,367/- was -paid to Sri . Banerjee by 
the two Additional Collectors: in utter -dis- . 
regard of the statutory rules and directions 
of the revenue: department. of the ‘Govern- 
ment relating to.. the manner in which com- 
pensation ‘in ‘respect of trust properties: were 
to be: dealt with.and paid.: :In obtaining 
those payments Sri Banerjee’ in ‘collusion 
with the other accused. Officials forged and 
fabricated ‘receipts and documents. ° i 

G) The same modus operandi was resorted 
to by’ the: petitioner No.2 and ‘the’ -other 
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accused . persons for :obtaining compensation 
in respect of Dubrajpur. Rice Mills (P.) Ltd. 
in Compensation Case No. 3/74-75. . 


(k) Enquiries have also revealed that ` iù 


respect of the self same properties compen- 
sation was paid to Raja of Jharia as an 
intermédiary and to the petitioner No. 2 as 
a lessee. 

"13. In the F. I. R. details of payment re- 
ceived by the petitioner No. 2 in respect of 
Central Manbhum Coal Co. Ltd. (Compen- 
sation Case No. 1/74-75) in respect of 
Dubrajpur Rice Mills (P.) Ltd. (Case No. 3/ 
74-75) and in respect of Jadavial Trust Estate 
(Case No. 1/71-72) have been given. Be- 
sides, the nature of the documents forged 
and the manner in which such forgery was 
committed .by the accused persons in conspi- 
racy with each other as disclosed in the pre- 
liminary enquiry have also been stated. 


14. Dr. Pal took us through the different 
-averments made in the writ application and 
the documents annexed thereto in support 
of his contention that the allegations made 
in the First Information Report that the 
petitioner No. 1 was not a genuine company 
and that the petitioner No. 2 was not | its 
Director. were without any basis whatsoever. 
Dr. Pal also took -us through the different 
provisions of the Bihar Land Reforms Act, 
1950 to contend that the claim of the. peti- 
tioners for compensation as a lessee in re- 
spect of the said colliery was a genuine 
. claim -and the allegations to the - contrary 
made in the First Information’ Report were 
baseless. On those principaj contentions 
Dr. Pal asked us to hold that the F. I, R. 
disclosed no offence and as such the investi- 
gation was liable to be quashed. Dr: Pal 
relied . upon the decision of the Supreme 
Court in’ the case of State” of West Bengal 
v. Swapan Kumar, reported iñ- AIR’ 1982 
SC 949 to contend ‘that besides, ‘the FO I. R: 
_@ther materials“as annexed to the. writ appli- 
cation could be taken into consideration: tö 
hold that the F. T. R: did not- disclose “'any 
_ offence. ‘We are not ‘af‘all impressed by the 
above: contentions ‘of: Dri:Pal.-< 24> os 

15. Dr. Pals. entire: piidea vou ks been 
to show that.the claim .of .the.-.-petitioner 
. No. 1- for. compensation in respect ‘of. the 
said .colliery and that..of. the petitioner No.2 
to receive the same on behalf: of the peti- 
tioner No. 1 was legal and. valid. but no case 
has. been made out in the writ application to 
even counter the allegations : made, in the 
F..J. R. that.the claim. for .campensation of 
Dubrajpur -Rice-- Mills €P:) Ltd.. and. that ‚of 


compensation _, 


petitioner: Nos. 2. . obtained: : 
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money in respect of the above Company and 
Trust on the basis- of: forged and fictitious 
documents arid pursuant to.a conspiracy with 
the government’ officials. As stated earlier 
according to the First Information Report the 
Government of Bihar has been defrauded of 
a huge sum in respect of those claims, 
besides that- of. the.. petitioner. No.. 1. Even 
if Dr. Pal’s argument is accépted the only 
conclusion that:can be drawn. therefrom is 
that the First Information Report does not 
disclose any offence so far as-it relates to the 
role of the petitioner No. 2 in receiving com- 
pensation: as a Director of the petitioner 
No. 1; and not in respect of his role for the 
other Company and the trust estate details 
whereof have been disclosed in the First In- 
formation Report. That apart, having gone 
through the First Information Report we 
are fully satisfied that it manifestly discloses 
serious allegations of the commission of 
cognisable offences such as forgery; cheating 
and conspiracy against the petitioner No. 2 


as a Director of the petitioner No. {. also.” 


Whether the allegations made in the First 
Information Report | are true or not is not for 
us to decide at this stage and in this writ juris- 
diction and it is within the exclusive doniain 
of the investigating agency, which is now. in 
seizin of the matter to find out the same. 


16: To -support his contention that the -in- 


stitution of the :case was mala fide- Dr.. Pal. 


relied..upon certain. statements. made ‘in the 
writ: application whereby. the. petitioners. have 
sought. to suggest that the- allegations ..were 
absolutely untrue. . According to Dr;.Pal the 
very institution..of the case on :such~incorrect 
allegations. amounted to 'mala..fides ~on .the 
part. of the. respondent:.No. 3 and the.. First 


- Information -Report_.was_ liable to: be.-quashed _ 


on that-score, argued. Dr.-:Pal.. relying . upon 
the decision. of -the. Supreme .Court..in. -the 


case of .S. N. Sharma v. Bipen’ Kumar Tiwari | 


reported in AIR.1970 SG 786. . The above 
contention of: Dr. Pal, in: our view,. is: wholly 
misconceived. -Ratio of. the, said. décision,-is. 
that an investigation. can. be. quashed: if. it, is 
found that. the same. was.-mala. fide.- .In-.the 
four..corners of::the records.. there -is.:not. an 
iota of. allegation,. far. less “any. material, . to 
indicate. that ;the investigating, agency.:is: act 
ing mala fide mm investigating: into.,.the.-case 


started :;on. the. basis. of the First Information) - 


Report.: . On.. the- contrary, the case of.. mala 
fides . of. the: petitioners is: against. the: persons 
at. whose. instance: the First Information Re- 


port ,.was>lodged:-. Sugh:- plea-::of: ‘mala: :fides 


cannot: be- ‘entertained. for- the - purpose. -of 
quashing, an. investigation: ‘started. OVErA2 
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agency finds on ‘completion of investigation 
that the case has been falsely institut-:d 
against ‘the petitioner No. 2 and others thzy- 
may -prosecute the persons who were instri- 
this 
Court cannot sit in judgment over~the trush 
or otherwise or for that matter the mala fices 
of the informant or other persons at whcse 
instance the First Informaticn Report was 
lodged. As no other point has been raised 
in support of the appeal preferred by te 
petitioners the same is liable to be dismiss: d. 
In view of our above findings on the mers 
of the appeal we refrain from deciding tne 
question of its maintainability which Was 
raised by the respondents. 


17. Coming now to the appeal preferred 
by the State of Bihar and others, we fiad 
that the principal ground which weighed wth 
the learned trial Judge for s2tting aside the 
decision of the Additional Collector, Dhen- 
bad contained in his commtnications dated 
August 13/21, 1978 (Annexure *H’) and da “ad 
July 17, 1979 (Annexure K) was that Ge 
Additional Collector, Dhanbad sought to 
take away the rights which accrued in favcur 
of the ‘petitioners without giving them an cp- 
portunity of being heard. Mr. Prosad gp- 
pearing on behalf of the appellants ccn- 
tended that ne such order as commuai- 
cated by- Annexure ‘H’ appeared in the 
record of the Compensation Case No. 1 or 3 
of 1974-75 and in’ this connection he ʻe- 
ferred to the statements made in ‘paragraph 36: 
of ‘the affidavit-in-opposition, which was fi ed 
by the respondent No. 3 on behalf‘ of mie 
respondents to the writ application of “he 
petitioners, wherein it has been averred that 
the order sheet of the Compensation Cxse 
No: 1 of- 1974-75 does not show any Order 
which could be the foundation. for the order 
at Annexure ‘H’ to the writ application ‘wh ch 
seems to have been procured irregularly by 
petitioner No. 2 As regards the other order 
dated July 17, 1979 Mr. Prosad contenced 
that the communication of the said order as 
incorporated in Annexure ‘K’: has not- been 
properly reproduced and ` thé correct re- 
production ‘appeared in Annexure “3’ -to be 
affidavit-in-opposition: -of tje.. responder ts. 
Mr. . Prosad ‘next contended that even if he 
orders “ in ‘question: as ` disclosed ‘in* mne 
hhexures “H’ and ‘K? were jassed still ‘then 
it ‘could ‘not be said’ that- the petition=rs 
were “entitled: ‘to. an ` opportunity“ of: beng 


theard'-before the ‘said orders were passed aè - 


the former order: (Annexure ‘H’)’ was’ super 
eded -by -the order: (Annexure’? K): and:` -he 
fatter. ‘order ` was- purely- än interlocutory 

Mrs Pröşád “further atgued that he 
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Additional Collector, who was- functioning 
as a Tribunal exercising. powers under the 
Bihar Land Reforms Act, 1950 had the in- 
herent power to rectify ifs. own mistakes, 
particularly when the mistake was occasion- 
ed by the fraud perpetrated by the officers 
concerned and the petitioner No. 2., He 
lastly contended that the petitioners, who ob- 
tained compensation by taking recourse . to 
fraud and cheating, should not be allowed. to 
take advantage of their own wrong. 

18. Dr. Pal on the other hand contended 
that having regard to the stand taken by 
the State of Bihar that Annexures ‘H’ and ‘kK’ 
did not depict the correct state of things ap- 
pearing on the records of the relevant com- 
pensation cases, the State of Bihar _ could 
not now turn round and say that they were 
aggrieved by the judgment of the learned 
trial Judge setting aside those orders. In 
other words, according to Dr. Pal, when 
those two communications were non-existent 
there could not be any valid grievance of the 
State on that score which could be agitated 
in this appeal. Dr. Pal next contended that 
by the two impugned orders the Additional 
Collector was seeking to review his’ own 
orders which he could not legally do in ab- 
sence of any statutory power ‘under the Bihar 
Land Reforms Act, 1950.. Dr. Pal further 
contended’ that recourse to Section’ 151 of 
the Code of Civil Procedure by the Addi- 
tional Collector to set aside the earlier orders 
and to cancel and/or suspend the bonds was 
not legally permissible as the authority under 
the Act had no powers under Section’ 151’ of 
the Code of Civil Procedure. Dr. Pal jastly 
contended that the Additional. Collector even 
had no inherent powers to cancel or suspend 
the bonds, l 
. 19. .To appreciate their ‘respective conten- 
tions it will be necessary at this stage | to 
refer to the impugned communications : — 


-~ ANNEXURE ‘A’. 

No. Wc. 
From: Sbri A. C. Chakraborty, . 
Additional Collector, Dhanbad. 


: Shri K. N. Banerjee, 
od ONEENS ‘Park, 
Calcutta, .: 
. Dated, Dhanbad, ie 21-8- 978 


Sub: Payment of compensation “Bond” 
M/s. - Central’ Manbhum Coal Co. o 
Lid: and M/s. Dubrajpur Rice Mills 
P. Lid. in compensation . ease ` Nos, 1 
and: 3 of 1974- 75. "3 


Registered. 


To 





Sir; . n 
- Under. instructions, the’ ‘bonds issued’ - y you 
the - 
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‘above cases are hereby cancelled and you 
are requested to kindly deposit the bonds 
bearing serial Nos. P. T. O. 614226 to P.T.O. 
615794 and P.T.O. 615795 to 6156320 im- 
mediately in this office and latest by 31-8- 
1978 failing which suitable legal action will 
be taken against you. You may note that 
the Treasury Officer, Dhanbad and the 
Manager, Reserve Bank of India, Public Debt 
Office, Patna have been requested not to 
make any payment of interest against these 
bonds and not to redeem the amounts of the 
bonds respectively. 

Yours faithfully, 

Sd/- 

13-8-78 
Addl. Collector, Dhanbad. 

ANNEXURE ‘EK’ 


In the Court of Compensation Office (Addi- 
tional Collector) Dhanbad. 

State v. Sri K. N. Banerjee, Director, Central 
Manbhum Coal Co. (P.) Ltd. 

To 

The K. N. Banerjee, Director, Central Man- 
bhum Co. (P.) Ltd. 


In the Matter of: Compensation Cas2 No, 1 
of 1974-75. 
ORDER 


Whereas it appears on scrutiny that a sum 
of Rs. 52,28,000.00 has been paid to you 
(K. N. Banerjee) in shape of the bords Nos. 
P. T. O. 615795 to 616320 — total 576 bonds 
in your capacity as Director of M/s. Central 
Manbhum Coal Co. (P.) Ltd. on 17-8-1977 
although the actual amount payable to you 
works out as Rs. 14,65,448.00 and whereas 
you had executed an indemnity bond while 
receiving the above payment from the State 
Govt. and whereas the amount paid in excess 
stands recoverable under Jaw. I Sri A. C. 
Chakraborty, Additional Collector, Dhanbad 
and successor-in-office of Late R. C. F. Sinha, 
Compensation Officer, Dhanbad do hereby in 
exercise of powers vested in me under Sec- 
tion 151 of the Code of Civil Procedure by 


which the Compensation proceedings are 
guided being the proceedings taken under the 
Bihar Land Reforms Act, 1950 do hereby re- 


view the Final orders passed in the above. 


case by Late R. S. P. Sinha and order that 
the payment. of the said amount already made 
or being made in the shape of bonds issued 
in favour of M/s. Central Manbhum Coal Co. 
(P.) Ltd. be kept suspended pending further 
investigation in the matter. 


C. M. Coal Co, (P.) Ltd. v. Addi. 


Collector, Dhanbad. ALR. 


Given under my hand and the seal of the 
Court this day the 17th July, 1979. 
Additional, Collector, 
Dhanbad. 
ANNEXURE ‘3’ 


IN THE COURT OF COMPENSATION 
OFFICER (ADDITIONAL COLLECTOR) 
DHANBAD 
IN THE MATTER OF COMP. CASE 
No. 3/74-75. 

ORDER 
Whereas, suspicion has arisen with regard 
to the legality of the claim of M/s. Dubraj- 
pur Rice Mills (P.) Ltd. and Messrs. Central 
Manbhum Coal Co. (P.}) Ltd., to receive 
compensations in respect of the Mining Lease 
held in the District of Dhanbad and whereas 
suspicion has also arisen as tọ the quantum 
of royalty @ 1.25 P. M. Ton fixed in the case 
appears to be unusually high and whereas 
this might have resultedin excess payment of 
compensation money thanit would have been 
actually and legitimately payable to the com- 
pensation holdér and whereas circumstances 
under which such excess payment might have 
been made require thorough investigation, I, 
Shri A. C. Chakravorty, Additional Collector, 
Dhanbad, and the successor in office of late 
R. S. P. Sinha, the Compensation Officer, in 
the cases (Comp. Cases Nos. 1 of 1974-75 and 
3 of 74-75) do hereby in exercise of powers 
vested in me under Section 151 of the Code 
of Civil Precedure read with relevant orders, 
order that payment in the bonds Nos. detail- 
ed in the margin in- the above cases should 

remain suspended ill further orders. 
Given under my hand and the seal this 
day the 17th July, 1979. 
Sd/- A. C. Chakravarty, 
Additional Collector and 
Compensation Officer. 
Bonds Nos. PTO 614826 te 
615794. Total 969 bonds, 


20. As regards the first contention of Mr. 
Prosad, we are unable to accept the same 
having regard to the fact that.the originals 
of the above two documents were produced 
before us by the vetitioners and those appear 
to be genuine documents, Even if we assume 
that Annexure ‘HÆ was not preceded by any 
valid order as contended by the State of 
Bihar, still then the communication sent to 
the petitioners (Annexure ‘H’) remains and 
the petitioners can legitimately challenge the 
same. As regards the other order (Annexure 
`K’) it appears that the recitals thereof are 
not the same as of Annexure ‘3’ which, ac- 
cording to the State, depicts the correct 
order, but then it appears to us thet the con- 


fusion has been created by the fact that 


“he. 
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while the former (Annexure ‘K’) relates . to 
the order in respeet of M/s. Central Man- 
bhum Coal Co. (P.) Ltd. only in Compensa- 
tion Case No. 1 of 1974-75, the order An- 


nexure ‘3’ relates to the claim in respect of 


both M/s. Dubrajpur Rice Mill (P.) Ltd. and 
M/s. Central Manbhum Coal Co. (P.) Lid., 


' and in the latter the payment of bonds in 


respect of both the above companies have 
been clubbed together. This will be evident 
from the fact that while Annexure ‘K’ refers 
to 576 bonds, Annexure ‘3’ relates to 969 
bonds. In any case, the question to be de- 
cided by us does not depend much upon the 
controversy over the exact wordings of these 
two orders, namely, Annexures ‘K? and ‘3’, 
as the purpose of passing those two orders 
by the Additional Collector-cum-Compensa-~- 
tion Officer was the same namely, to in- 
validate the bonds which were earlier de- 
livered to the petitioner No, 2. 


21. So far as the merits of the contention 
of the respective parties on che issuance- of 
the communication under Annexure ‘H? are 
concerned, we are in agreement with Dr. Pal 
that the same could not have been validly 
issued for the simple reason that the Addi- 
tional Collector passed the order for can- 
cellation under instructions and not in exer- 
cise of his own powers. . Even if the conten- 
tion of Mr. Prosad is accepted that the Ad- 
ditional Collector had the inherent power to 
cancel his earlier order still then he ‘could 
exercise such power only upon his own 
satisfaction and not pursuant to the instruc- 
tions of someone else. Surprisingly even the 
person under whose instructicn Annexure ‘TH’ 
was issued had not been disclosed. Then 
again, by cancelling the bonds the Additional 
Collector was trying to take a final decision 
and was thereby depriving tke petitioners of 
their legal rights. As Annexure ‘Fl is liable 
to be set aside on these two grounds, we 
need not detail other grounds on which also 
the issuance of the same cannot be legally 
justified. The above finding of ours will not 
however entitle the petitioners to any relief 
as the order of cancellation (Annexure ‘H’ 
stands superseded consequent upon the pass- 
ing of the subsequent order of suspension 
communicated through Annexufe ‘K?’ and/or 
Annexure ‘3’. 

22. It has next to be ascertained whether 
the order of suspension of the bonds pending 
investigation is valid or not. At the thresh- 
old we may point ovt that the exercise of 
powers under Section 151 of the Code of 
Civil Procedure, which recognises the in- 
herent powers of a Civil Court, by the Ad- 
ditional Collector eannot.be legally support- 
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ed: The Act or the rules do not contain any! 
provision treating the authority. thereunder as 
a Civil Court for all intents and purposes 
entitling the authorities to invoke Section 151 
of the Code of Civil Procedure and the only 
powers of a Civil Court that have been given 
to the authorities under Section 38 of the 
Act are in respect of summoning and 
enforcing the attendance of persons or wit- 
nesses and for compelling the production of 
documents and nothing more. This finding 
of ours however is not sufficient to set aside 
Annexure ‘K? as the law is now well settled 
that if any authority has the valid power to 
do a certain thing reference to a wrong 
source. of power would ‘not invalidate the 
exercise of such power. 


i 


23. It is in that context that Mr. Prosad 
argued before us that the statutory Tribunal 
had the inherent powers to- rectify his own 
mistakes and in exercise of such powers the 
suspension of the bonds was fully justified. 
In support of his contention he relied upon 
a Full Bench Judgment of the Punjab High 
Court in the case of Jagir Singh v. Settle- 
ment Commissioner, reported in AIR 1959 
Punj 457 which has laid down the following 
proposition :— : 

u every tribunal has inherent 
power to correct its own error, provided, of 
course, the circumstances are such that the 
correction of that error is necessary in the 
inferest of justice. Such inherent power is 
necessarily implied in the setting up of any 
authority on whom the responsibility of de- 
ciding any matter rests, and it seems to me 
that to deny such power to any tribunal 
would render that tribunal incapable of pro- 
perly deciding the matters entrusted to it.” 3 


24. Dr. Pal however argued that the above 
decision of the Punjab High Court which is 
based upon the decision of the ‘Supreme 
Court in the case of Keshardeo v. Radha 
Kissen, reported in AIR 1953 SC 23 could 
not be said to be good law zs the Supreme 
Court dealt with inherent powers of a Civil 
Court. in respect of which there cannot be 
any dispute whatsoever. According to Dr. 
Pal when any authority had power to do a 
thing and did it that decision became final 
and the same authority could not subse- 
quently alter the decision unless it had statu- 
tory power of review granted to it. In sup- 
port of his contention Dr. Pal relied upon 
the cases of Indira Devi v. State of West 
Bengal reported in AIR 1967 Cal 469, State 
of West Bengal v. Indira Debi reported in 
(1977) 3 SCC 559 and Haji Mahabub Hos- 
sain v. Biswanath reported in AIR 1971 Cal 


` the grounds, inter alia, 
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381. -In the case of Indira Debi v. State a 
Division Bench | of -this Court held that a 
quasi judicial tribunal. could not: claim’ or 
exercise the inherent powers of the Civil 
Court unless the statute had conferred all the 
powers of the Civil Court on such a tribunal 
either expressly or by implication. In. that 
case the authorities under the West Bengal 
Estates. Acquisition Act, 1954 issued a notice 
upon ‘the appellants under Section 57 of the 


. said Act to file relevant records in connec- 


‘tion with the settlement earlier recorded as 
in the opinion of the authority concerned 
the settlement was invalid. In the notice it 
was specifically stated that the case was under 
Section 151 of the Code of Civil Procedure. 
The validity of the notice was challenged on 
that the concerned 
authority was not a Civil Court and the pro- 
visions of the Code of Civil Procedure in- 
cluding Section 151 could not be applied for 
correction of a finally published record of 
tights, and that the proceedings for correction 
of record of rights could not be initiated 
under Section 151 of the Code of Civil Pro- 
cedure as there were specific provisions in 
the West Bengal Estates Acquisition Act for 
such corrections, and that there was a right 
of appeal. This Court upheld the above 
contentions of the appellant and quashed 
the proceeding initiated under Section 151 of 
the Code of Civil Procedure. An appeal was: 
preferred by the State of West Bengal against 
the said judgment and the Supreme Court 
modified the above judgment as reported in 
State of West Bengal v. Indira Debi (supra) 
with the following observations :— _ 


“It is obvious that reference to Section 151 
of the Code of Civil Procedure cannot be a 
source of power as far as notice under Sec- 
tion 57 of the Act is concerned. Section 151 
of the Code of Civil Procedure does not 
confer any additional jurisdiction on the 
Court. Insofar as the Courts of record atd 
Civil Courts are concerned they have their 
inherent power which is recognised by Sec- 
tion 151. 


The parties accept that this notice be treated 
as notice under Section 57 of the West Ben- 
gal Estates Acquisition Act, 1954 and it will 
be valid for the purpose mentioned under 
Section 57 of the Act. 


It is made clear that whatever the power 
the authorities have under the Act they will 
be at liberty to call in aid only those powers 
for the purposes mentioned under the Act.” 


- 25. -The ratio of the. above two .decisions- 


-. therefore -isc that Section 151 ofthe Gode. of >. 
> Which? created - it.. 


o Crab. - Pracedure.: ‘recagnises i.. ee: 31 inherent: 


-€..M. Coal Co. (P.) Ltd. v. Addl. Collector, Dhanbad 


A. J. R. 


powers of the Courts of record and the Civil 
Court and is not the source of power and 
that a quasi-judicial tribunal cannot claim or 
exercise. the inherent powers of a Civil Court 


. under Section 151 unless the Statute under 


which the tribunal functions has conferred 
all the powers of a Civil Court on such a 
tribunal either expressly or by necessary im- 
plication. The same principle was reiterated 
by another Division Bench of this Court in 
the case of Hazi Mohabub Hossain (AIR 1971 
Cal 381) (supra). 


26. Mr. Prosad however did not rely upon 


Section 151 of the Code of Civil Procedure 


to support his contention that the Tribunal 
was justified in issuing the nolice (An- 
nexure ‘K’) but, relying upon the Full Bench 
judgment of the Punjab High Court, con- 
tended that the tribunal had the inherent 
power to correct ifs own mistakes, as in the 
present case. He also drew our attention to 
the following observations made by this 
Court in the case of Mohabub Hossain 
(supra), on which Dr. Pal relied (at 
p. 382) :— 


“Mr. Mitter then refers to a single Bench 
decision of this Court in Durga Devi v. 
Bhagwandas Jayaswal reported in (1963) 67 
Cal WN 935. There a Thika Controller made 
an ex parte order on the basis of certain 
reports submitted by the Courts officers. The 
persons against whom the order was made 
filed an application under Order 9, Rule 13 
of the Code.. Chatterjee, J. held that O. 9, 
R. 13 of the Code is not attracted, but the 
controller has the inherent power to do jus- 
tice or, in other words, to enquire into if he 
has made an order .on the basis of some mis- 
take committed by his officers and to remedy 
the same. Chatterjee, J. has not specifically 
said that the Thika Controller has the in- 
herent powers of a Civil Court under Sec- 
tion 151 of the Code of Civil Procedure. 
What he has said is that the Thika Controller 
as a tribunal has the inherent power to cor- 
rect its own mistakes. But no tribunal can 
be said to have jurisdiction to make an order 
of injunction because it has the inherent 
power to correct its own mistakes. When a 
tribunal corrects ifs own mistakes, it acts 
within its jurisdiction. But no new jurisdic- 
tion can be created for a tribunal on the 
basis of its inherent power to correct its own 
mistakes. Here in this case to hold that the 
Revenue Officer has the jurisdiction to issue 
an injunction will mean. that .the Revenue 
Officer; will . acquire: a new- jurisdiction~ not 
otherwise conferred: om him- -under the: statute 
v Inberent- power’ of" a’ tris 


a 
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bunal to correct its: own. mistakes cannct. be. 
the basis of such a jurisdic stion,” 


27. Having considered ihe contentiors of 
the respective parties’ in the light of the deci- 
sions cited before us we ate ‘of the view that 
a tribunal, can, even in the absence of sp2cific 
powers rectify its own mistakes in exercise 
of its inherent powers for the ends- of justice 
or to prevent the abuse >f its process It 
is true of course that this power cannot ard 
should not be exercised to reverse every 
wrong order made by it but should be ex- 


ercised sparingly when.the mistake is glaring 


and rectification of which is absolutely essen- 
tial for the ends of justice. In this coanec- 
tion we may also refer tc a Bench decision 
of this Court.in the case of Baul Chand 
Sen v. Surish Chandra Sem, reported in AIR 
1914 Cal 170. In that case an application 
was made for amendment of the recor] of 
rights finally prepared under Section 103-B 
of the Bengal Tenancy Act, 1885. The ap- 


_ pellants contention was tkat there had been 


interpolation in the record of rights and that 
the initials of the Settlement Officer in the 
record of rights were forged. An enquiry 
was made and it was found that the -nter- 
polation was unauthorised, that the same 
had not been duly attesfed, and that the 
initials of the Assistant Settlement Officer to 
the interpolation were Zorged. Thereupon 
the name of the recorded owner was struck 
out and it was noted thet the action was 
taken under Section 108-A of the Bengal 
Tenancy Act. In appeal to the Special 7udze 
it was contended that Section 108-A of the 
Bengal Tenancy Act had no application to 
the facts of the case, as iz empowered a Re- 
venue Officer to correct an entry in a fnally 
published record of rights only when he was 
satisfied that the entry had been made owing 
to a bona fide mistake. The Special Tudze 
accepted this contention and set aside the 
order of the Settlement Officer as having 
been made without jurisdiction. Against the 
said order an appeal was preferred to this 
Court and a revisional application was also 
filed by way of abundant caution. This 
Court upheld the finding af the Special 7udze 
that Section 108-A of the Bengal Teranzy 
Act had no manner of arplication as rctifi- 
cation of an unauthorised interpolation maze 
in the record of rights was not a case of 
correction of an entry made in the record 
of rights owing to a bona fide mistake, This 
Court however. upheld.the order of rec<ifica- 


.: tion on the ground ‘that the Settlement Offi- 
. cer had the inherent power. to set the r2cord 
i, Reem and observed that it was also incum- 
„bent upon. -the :-authority_ to itake -the recess.: 
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sary action as soon as it has been appraised 
of what was a grave fraud. It may be men- 
tioned -in this. connection that the Revenue 


. Officers, entrusted with the duty of prepara- 
‘tion of record of rights and under the Ben- 


gal Tenancy Act, were not clothed with the 
inherent powers of the Civil Court. 


- 28. The above decision was ‘cited on be- 
half of the State of West Bengal in the case 
of Indira Debi v. State (AIR 1967 Cal 469) 


' (supra), in support of their contention that 


the authority under the West Bengal Estates 
Acquisition Act, 1954 was-a-Civil Court and 
had the inherent power to correct a mistake 
in the record induced by forgery. In nega- 
tiving the above contention this Court ob- 
served as follows (at pp. 473-74) :— 


`- “In our opinion, this contention of Mr. 
Chakravarty is not well conceived. In Baul 
Chand Sen’s case (1914) 19 Cal LJ 251: 
(AIR 1914 Cal 170) (supra) the rectification 
was sought to be made under Section 108-A 
of the Bengal Tenancy Act which conferred 
upon a revenue officer the power to correct 
an entry in the record, made by bona fide 
mistake. This section had been subsequently 
transferred and renumbered as Section 115-B, 
by the Bengal Tenancy (Amendment) Act, 
1928. But this section dealt with the ques- 
tion of correcting an entry in the record of 
rights made by a bona fide mistake only. The 
exercise of inherent power by the Settlement 
Officer was upheld, because there was no 
provision in the Bengal Tenancy Act cor- 
responding to Section 44 (2-a) of the West 
Bengal Estates Acquisition Act, 1954. Sec- 
tion 44 (2-a) of the West Bengal Estates Ac- 
quisition Act creates very wide powers to 
revise the finally published record of rights 
for any reason whatsoever. It is not con- 
fined or restricted to the correction of entries 
made by bona fide mistake as was the case 
under Section 108-A, (later 115-B), of the 
Bengal Tenancy Act. 

The decision in Baul Chand Sen’s case 
(1914) 19 Cal LJ 251 : (AIR 1914 Cal 170) 
(supra) has therefore no application to the 
facts in this appeal. There was no provi- 
sion in the Bengal Tenancy Act whereby the 
revenue officers could correct an entry in the 
record of rights except in cases where an 
entry had been made through a bona fide 
mistake. It was in these circumstances, and 
because there was no provision in the statute 
to rectify a mistake caused by fraud, that 
the exercise of inherent powers by the Setile- 
ment Officer was upheld. But in the instant 
case the statute has. clearly provided for re 
vision of the record: of rights for. any: édson 
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such records. We cannot, therefore, accept 
Mr. Chakravarty’s contention that the re 
spondent No. 3 should be allowed to exercise 
the inherent powers of a Civil Court to 
rectify a mistake in the record of rights m 
complete disregard of the provisions in Sec- 
tion 44 (2-a) of the Act.” 

29: The principle of law enunciated in 
the case of Baul Chand Sen and as explain- 
ed in the case of Indira Debi (AIR 1967 Cal 
469) aptly applies in the case before us. No 
provision has been made in the Bihar Land 
Reforms Act, 1950 to rectify a bona fide 
mistake or a mistake occasioned by fraud, 
but then it must be held that every Tribunal 
which is clothed with the duty of acting judi- 
cially or quasi-judicialiy has the inherent 
powers to correct not only its bona fide mis- 
takes but also mistakes occasioned or induced 
by fraud, as otherwise it would not be pos- 
sible for the Tribunal to decide correctly and 
effectively the causes before it. l 

30. It is not in dispute that in the instant 
case the notice, Annexure ‘K’, was issued by 
the authorities concerned after the First In- 
formation Report was lodged wherein serious 
allegations of fraud and cheating committed 
by Government officials resulting in payment 
of compensation to petitioner No. 2 have 
been made. Since it is in that context that 
the authorities concerned decided to suspend 
the bonds pending further investigation into 
the matter, it cannot be said that the deci- 
sion of the Additional Collector, Dhanbad to 
re-open the proceedings of the case is illegal 
and without jurisdiction. 
31. It was lastly contended on behalf of 

the petitioners that in re-opening the pro- 
eeeding the Additional Collector, Dhanbad 
violated the principles of natural justice as 
the petitioners were not given any opportu- 
nity of being heard before such re-opening. 
We do not think that the stage of giving 
notice to the petitioners has arisen. as by the 
impugned’ order Annexure ‘K? the encash- 
ment of bonds have only been suspended and 
it has been made clear in the order that 
further investigation would be held into the 
matter. By the order of suspension of the 
encashment of the bonds the petitioners 
have not been deprived of their rights in re- 
spect of bonds and they will have opportunity 
to represent their case in the investigation 
that has been directed into the matter. In 
any case, to dispel any misgivings of the 
petitioners we direct that before taking any 
final decision, pursuant to the issuance of 
order (Annexure ‘K’) the petitioners should 
be given reasonable opportunity of being 
heard. - | ee 
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32. We are therefore unable to uphold the 
order of the learned trial Judge setting aside 
the order dated July 17, 1979 though we 
agree with the learned Judge that the com- 
munication dated August 21, 1978 is not 
valid and legal. The said order however 
need not be set aside as we have already held 
that the same is no more valid order in 
view of the subsequent order dated July 17, 
1979 (Annexure ‘K’). For the foregoing dis- 
cussions, while we dismiss Appeal No. 
F. M. A. T. 3127 of 1981, we allow Appeal 
No. F.M. A.T. 1033 of 1982. There will 
however be no order for costs in any of the 
appeals. ji 


33. As prayed for by Dr. Pal, we direct 
that the police investigation which has been 
Started will continue but no report ‘in final 
form should be filed by the investigating 
agency’ without the leave of this Court. This 
order will remain effective for a period of 


‘four weeks from date. 


M. M. DUTT, J.:— I agree. 
Order accordingly. 
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SABYASACHI MUKHARJI AND 
©” C. K. BANERJI, J. 


B. S. Aujla Company Pvt. Ltd., Appellants 
v. Kaluram Mahadeo Prosad and others, De- 
fendants. 


Appeal No. 183 of 1980, D/- 10-9-1981. 


Banking Regulation Act (10 of 1949), Sec- 
tion 6 — Civil P. C. (1908), O. 39, Rr. 1 and 2 
— Contract between buyer and seller — 
Leiters of credit — Injunction restraining 
payment in terms of letter of credit, if can be 
granted — Distinction between revocable and 
irevocabile letters of credit, pointed out. 
(Banking — Guarantee — Letter of Credit). 

Letters of credit could be both revocable 
and irrevocable. While the irrevocable and 
confirmed letters of credit stand ‘on a 
different footing, revocable letters of credit 
within the time can be revoked before 
negotiations. Irrevocable letters of credits 
might be confirmed or unconfirmed. The 
contractual relationship between the issuing 
bank and the buyer is defined by the terms 
of the agreement between them under which 
the letter opening the credit is issued; and as 
between the seller and the banker, the issue 
of the credit duly notified to the seller creates 
a new contractual nexus and renders the 
banker directly liable to the seller to pay the 
purchase price or to accept the bill of ex- 
change upon tender of the documents. After 
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‘ye 
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the letter of credit is issued the issue of cedit 
duly notified to the seller creates a new zon- 
tractual nexus and renders the banker dirzctly 
liable to the seller to pay she purchase >rice 
upon tender of the docum2nts. The banker 
was not entitled to rely upon the terms of 
the contract between the bwyer and the eller 
which might permit the buyer to reject the 
goods or to refund payment for them and 
conversely, the buyer was not entitled ts an 
injunction restraining the seller from dealing 
with the letter of credit tf the goods were 
defective. (Para 6) 


The contract between the issuing bank and 
the intermediary banker aad the benefi-iary 
depended upon the terms in which the 
former’s promise to pay was couched It 
would become binding in the case of a con- 
firmed credit, that is, an irrevocable cedit 
which has been confirmed by the fiter- 
mediary or paying banker. as soon as it is 
indicated to the beneficiary. If the credit 
Was revocable, there was ro point in heving 
it confirmed; such a credit was deemed f be 
revocable at any time without notice though 
it was thought that a banker paying wunder 
a revocable credit could’ demand to be re- 
imbursed in respect of any payment he bad 
made up to the time of revocation. Brt in 
order to enforce paymert the documents 
tendered must confirm to the exact terms and 
conditions stipulated in the letter of credit. 
In every case the party claiming must act 
strictly within the terms and limitatior= of 
the letter. Possession of che letter was not 
sufficient evidence that the person preseating 
it was the guarantee. (Pa a 6) 


A bank issuing or confirming a letter of 
credit was not concerned with the usder- 
lying contract between the buyer and the 
seller. Duties of a bank under a lette- of 
credit were created by th: document i:self, 
but in any case it had the. power and was 
subject to the limitations which were siven 
or imposed by if, in the absence of appro- 
priate provision in the letter of credit. Under 
an irrevocable letter of credit to pay his 


buyer customer could not instruct him nst to. 


pay. The opening of a confirmed lette- of 
credit constituted a bargain “between the 
banker and the vendor of the goods -vjich 
imposed on the banker an absolute oHige- 
tion to pay. The same consideration apolied 
to a bank guarantee. A letter of cedit 
sometimes resembled and was analogors to 
a contract of guarantee. The bank which 
gave a performance guarantee was bourd to 
honour that guarantee acccrding to its terms. 
The opening of a confirmed letter of credit, 
constituted a bargain between the banker and 


B. S. Aujla Cc. Pvt. Ltd. v. Kaluram 


Cal. 107 


the seller of the goods which imposed on 
the banker an absolute obligation to pay. 
(Para 6) 
No injunction could be granted under 
Order 39, Rules { and 2 unless the plaintiff 
established that they had the prima facie 
case meaning thereby that there was a bona 
fide contention between the parties or a 
serious question to be tried. The Courts 
usually refrain from granting injunction to 
restrain the performance of the contractual 
obligations arising out of the letter of credit 
or a bank guarantee between one banker and 
another. (Paras 6, 7) 
Once a letter of credit is established there is 
a contract between the issuing bank and the 
seller. The buyer has no right.to intervene. 
If the bank pays in violation of the letter of 
credit, then the buyer can always sue the 
bank for any damages or breach of his con- 
tract. If, on the other hand, there are cer- 
tain other claims of the buyers against the 
seller then the buyers can file a suit for re- 
covery of such damages and money from the 
seller. But as between the seller and the 
issuing bank the injunction should not be 
granted. (Para 9) 
In view of well-settled principle of balance 
of convenience, in the instant case, in the 
absence of clear case of fraud to the know- 
ledge of the bank, the Court ‘should not 
grant injunction restraining payment in terms 
of the letfer of credit, as though in this case 
the letter of credit was irrevocable one, it 
has not yet been revoked. Decision of Cal- 
cutta H. C., D/- 7-4-1980, Reversed. 


' (Para 19) 

Cases Referred: Chronological Paras 
AIR 1981 SC 1426 6 
AIR 1979 Cal 44 12 
(1979) 83 Cal WN 802 12 
(1979) 83 Cal WN 807 : (1981) 1 Cal LJ 356 
12 


(1977) 3 WLR 752 : (1977) 2 All ER 862 : 
(1978) QB 146, R. D. Harbottle (Mercan- 
tile) Ltd. v. National Westminster Bank 
Lid. 7, 8, 9 

(1977) 3 WLR 764 : (1978) 1 All ER 976: 
(1978) QB 159, Edward Owen Engineering 
Ltd. v. Barclays Bank International Ltd. 

10 

(1975) 1 AH ER 1071: (1975) 1 WLR 315, 
Discount Records Ltd. v. Barclays Bank 
Ltd. 11 

AIR 1970 SC 891 8, 12 

(1966) 2 Lloyds Rep 495 (CA), Elian v. 
Matsas T 

(1951) 2 Lloyd’s Rep 367 : (1951) 2 TLR 
1057, Bank Melli Iran v. Barclays Bank 
(Dominion, Colonial and Overseas) 15 


- fined bleached Deodorised Palm Oil. 
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AIR 1941 PC 93: 1941 All LJ 683 19 
Mrs.- Shyamoola Pappu with Aninday 


Mitra and Protap Chatterji, for Appellants; 
P. P. Ginwala with P. K. Mullick and S. K. 
Mukherji (for No. 1), P. K. Roy with Mers. 
R. Paul (for No. 2), for Defendants. 
SABYASACHI MUKHARJI, J. :— This 
appeal arises out of an order passed and 
judgment delivered by Mrs. Justice Fadma 
Khastgir on the 7th April, 1980. Before we 
refer to the judgment and points involved’ in 
the appeal, it would be necessary to refer to 
certain facts. On or about ist December, 
1978, there was a contract of sale, being con- 
tract No. BSA 297/-298/78 between the plain- 
tiff, as the buyer and the defendant No. 1, 
the seller, which is the appellant. The suit 
was filed by the plaintiff, the buyer. There 
were four defendants in this suit. The de- 
fendant No. 1 is the seller, the defendant 
No. 2 is the United Commercial Bank, Cal- 
cutta, which is the paying Bank. -The de- 
fendant No. 3 is the Insurance Company 
and defendant No. 4 is the European Asian 
Bank, which was the banker of the defen- 
dant No. 1, the seller. As mentioned herein- 
before, the contract was for sale. The clause 
of the contract gives requirements as to 
certificates. The date of delivery, from time 
to time, was extended and the final extended 
date of delivery was July/August, 1978. The 
contract was in respect of sale of certain re- 
The 
terms and conditions of the sale are set out 
in para 6 of the plaint. Letters of Credit, being 


-Nos. 162764 and 162765 were opened with the 


United Commercial Bank, Calcutta on the 


24th August, 1978 and thereafter, the seller, 


the first defendant was advised of the same. 
At pages 28-29 of the Paper Book, there was 
a document, which was an internal corres- 
pondence being the telex between the United 
Commercial. Bank, Calcutta and its branch 
at Singapore. `. ‘We shall presently refer to 
the. said: ‘document. It is the plaintiff’ yer- 
sion of. the letter of credit. It will be mate- 
rial; in view of the controversy raised between 


the parties, to set out the relevant. portion | 


of: the said , document: “The said document 
contains, inter alia, the following statements : 


. “Please telex to telex TS 21682 A/B UCO - 
Bank Singapore ‘Message relayed ón behalf, 
.of UCO Bank Calcutta we repeat our cable 
of date with. same message and test please 


avoid duplication, 

n | “eae & .- Refer- to` ‘our "Telex 22nd. insidnt 
advising you opening | credit 162764 and 

a 162765: ‘for -U,. S. Dolters -161449.86 GIF Cab 
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- Licenses 


‘tins in Cartons duly ` palletised `- 
_ pallets suitable. to -face: transit hae 


. E A. I. R: f 
Full Text cable now being: called.. Please 


avoid duplication. Advice beneficiary: ‘B.S. 
Aujla Co. Pvt. Ltd., 8 Lorong Malayu, Singa- 


© pore 14 opened credits 162764 and 162765 


U. S. $ 161449.86 each available by drafts 
drawn on 90 days from B/Lading date on - 
Kaluram Mahadeo Prosad 1-A, Burman 
Street, Calcutta-7 without recourse tò drawer 
for 100% invoice value of Approx. 200 
tonnes each of refined bleached- Deodorised 
Pelm Oil at the rate U. S. Dollar 825 per 
metric tonne per contract No. BSA/197/78 
and BSA/298/78 both date 1-12-1978 in one 
or more shipment from Singapore’to Calcutta 
import is being covered under “import 
No. P/F2028484/C/KY and P/F/ 
2028485/C/XX both dated 20-8-1979 shipment 
by Pakistani Flag vessel not allowed Stop 
Following documents are to be submitted to 
negotiating bank within 15 days: from 
B/Lading date 6 copies invoices certifying 
that goods are Singapore origin Stop Full Set ` 
of clean shipped on board bill of Lading” 
signed by Master or S. S. Agent Market 
Freight prepaid unto order’ of United Com- 


‘mercial Bank 10,. Brabourne. Road, Cal- - 


cutta-1,- B/Lading notify Kaluram Mahadeo . 


Prosad, 1-A, Burman Street, . Calcutta-7 
Stop Forwarding Agent receipt not ac- 
ceptable policies or certificate covering 


- marine and war risks in the currency of the 


credit in negotiable form covering the full” 
C. I. F. Invoice amount plus a margin of 
not‘less than 10% W. A. including customary ` 
institute warehouse to warehouse clause waft 
risk ‘to be covered in conformity with current ' 
institute clause claims payable at ‘port’ of de- 


- stination Stop Bill must be’ marked ` “drawn 


under United Commercial. Bank 10, Bra-`- 
bourne Road, Calcutta “credits 162764 - and 
162765 and should be enforced payable at” 
current selling rate of exchange’ on‘USA with 


. charges and interest at current raté from the ` 
.. Gate hereof to approximate arrival ‘to date 


of return remittance ~ documents tò- .includé 
certificate of: quality with following descrip- 
tion in colour while 100% solid with grains ` 
FRA 0.25% ‘MAX. M & T. 0.1% ' melting © 
point capillary slip :method ‘between 36 
37 Centigrade Max. “packing list to“.describe' - 
as follows :' Packed in best quality. ‘tins ‘new ™ 
in uniform -weight contg:"16:5 Kg. ‘net each’ 
‘New ‘Tin: duly ‘wrappéd in a arcs and 60° 
‘wooden ` 
Stop. 
Certificate of origin tobe counter-signed: by: . 


any recognised Chamber ‘of. ,Commerce.. in., ` 
Singapore in: specific form Stop “from, s 


cutia caèh. wherein We- adviséd air mailing - independent ` 


détails. AIR: mail copy not. ,despatched. Stop a 


“any 
Súrveyor/ B /Lading ` 


“must : be ` 
dated- not Tater than.. 16-9- 79 and negotiation, 


_ payment effected under 


4, 


FL F. A. O. 25% Max, 


duly: wrapped in a Carton.aad 60 
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within 14-12-79. Documents should show 
amount of freight paid paymeat will be made. 
to negotiating bank on 90 days from B/Lad- 
ing free of interest against submission.. of . 
drafts by shippers as stated above. For 
these credits the 
negotiating bank is to reimbtrse themselves 
on our account with Bankers Trust Com- 
pany, New York. These are operative cre- 
dits. No Air Mail confirmation will follow”. 
It will appear, as mentioned hereinbefore, 
the requirement of the quality mentioned was. 
This requirement, 
according to the present appellant, was not 
communicated to the first cefendant. On 
the other hand, the requitement advised by 
Singapore Branch of United. Commercial 
Bank in the letter of credit which appears 
at pages 127-129 of the Paper Book indicat- 
ed that the requirement was “F. A. O. O. 
25 Max”. Jt may be instructive to refer to 


the relevant portion of the said communica- - 


tion, which reads as follows : 


' “Without responsibility or obligation on 
our part we beg to advise having received a. 
cable dated 28-8-1979 from United Commer- 
cial Bank, Calcutta reading m substance as 
follows : 


162765 and.sshould. be enforced---payable at 
current ‘selling. rale.of exchange. on . USA . 
with .charges and interest - at current - rate 
from the: date .hereof.:to approximate - arrival 
to date of return remittance documents to 
include. certificate of. quality with following 


description in colour. while 100-0/0 solid. with,- 
: 0.1-0/0 ;. ` 


grains E. A. O. 25-0/0 Max M and. | 
Melting point: Capillary -slip method  be-:., 
tween 36 degree and 37 dezree centigrade 
Max Packing list to. descrite -as 


„each “New. -Tin : 
tins, im: 
pallets . 


weight contg. 16.5 Kg.. net- 


Cartons duly palletised in. wooden 


suitable- to: face transit hazards Stop.. Certi-.. 


ficate of Origin:to be counter-signed by- any 
recognised. Chamber of Commerce .in Singa-- 
pore in .specific. form Stop From any inde- 
pendent Surveyor B/Lading must -be - dated 


hot later. than..15-9-79 and Negotiation within. 


14-12-79 documents. should show amount of 
freight. paid payment will be made to: nego-.’ 
tiation Bank on 90 ‘days: from B/Lading free 
of ‘interest against submission ‘of drafts ` by 


shippers” as stated above for, payment effected, 


under ‘these crédits the negctiating bank’ 


to reimburse themselves on Gur: account swith. 


Bankers: Trust: “Company, - New York. ‘These : 


. are -operative credits, 


of Comments in Singapore in’ specific 


- Bank, Is to, 
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mation will follow 
UCO Bank, Calcutta.” 
The said advice, according to the appellant, 
is admitted by the United Commercial Bank 
as would be evident from its letter dated 
6th April, 1980. This letter was addressed 
by the United Commercial Bank to the 
plaintiff with enclosures being the letter 


. credit as advised by United Commercial 
Bank to defendant No. 1. This letter ap-` 
pears at page 84 of the Paper Book. It 


would be necessary also, in view of the con- 
troversy, to refer to the relevant portion of 
the said letter. The said letter, as we have 
mentioned before, is addressed to the plain- 
tiff and reads as follows: 
“Letter of Credit No. 162764 for US 
$ 161.449.86 opened by United Commer- 
cial Bank, Calcutta. 


Without responsibility or obligation on our 
part, we beg to advise having received a 
cable dated 24-8-1979 from United Commr- 
cial Bank, Calcutta reading in substance as 
follows : 

162765 and should be enforced payable at 


.currént selling rate of exchange ` on USA 


with charges and interest current date .from 
the date hereof to approximate arrival to 
date of return remittance documents to in- 
clude certificate of quality with following 
description in colour while 100 -0 solid with 
grains — 

F: A. O. 25-0/0 Max M and I:0.1-0/0 

Melting Point: Capillary slip method be- 
tween 36 degree and 37: degree centigrade 
Max Packing list to describe as follows: l 

Packed in best'quality tins new in uniform’ 
weight contg. 16 Kg. net each néw tin duly ` 


wrapped in a carton. 
follows: . 
Packed in best quality. Tins New in uniform ° 


And 60. tins iri cartoris duly palletised ©’ 
wooden | pallets suitable to face’ irninsit 
hazards „Stop Certificate. of, Origin ae ‘be 
‘form 

B/” 
15-9- 
Docu 


Stop From any independent Surveyor ` 
Lading must be dated not latter than 
79 and Negotiation. within 14-12-79 

metits should show amount’ cf freight paid’ 
payment | of interest against submission: “of 
draft by Shipper as stated abave for’ payment | 
effected under. “these credits - the Negotiating. | 
‘reimburse ; themselves. on. our 


Cal 109- 
„No. Air Mail confir- 


of ` 


account with Bankéts Trust’ Company “New l 


' York. These are operative credits. . No ‘Air | 


Mail: confirmation will” follow. 


) “UCO! Bank, caida” 
. The” dociiment, according. to" the appellant,” 
‘at page 84:‘is relevant. _Ageording to- i 


t 


‘said - lettet, “according tó ` ‘the’ “appellant ihe- 3 a ra 
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requirement was F. A. O. 0.25% Max. and 
not F. F. A. 0.25. On the 29th Aug., 1979. 
ihe letters of credit were amended and their 
yalue was reduced to 1,60,153.56 dollars. 
We are not concerned with this aspect of 
the matter. On the 3rd Aug, 1979, there 
was a further amendment specifying that 
the certificate of quality should be given by 
an independent Surveyor. It has been em- 
phasised on behalf of the appellant and it 
is important to note that originally the letter 
of credit provided that the quality certificate 
should be issued by ‘named agency’. The 
said letters are in the Paper Book, On the 
3ist Aug., 1979, certain quality certificate 
was alleged to have been given. On the 
Ath Sept., 1979 the advice was received of 
the United Commercial Bank, Singapore by 
the first defendant regarding the amendment 
of letter of credit. On the 5th Sept, 1979, 
the documents were negotiated by the 
European-Asian Bank, Singapore, which Is 
defendant No. 4 herein. On the 6th Sept., 
1979 it is stated that there were certain re- 
ports published in the Economic Times about 
the sinking of certain vessels which were 
supposed to carry the goods covered under 
the said letter of credit. There were also 
certain news item on the 19th Sept., 1979 
published in the Weekly Blitz in this regard. 
On the 25th Sept., 1979, a letter was written 
on behalf of the plaintiff to the Union Ocean 
Shipping Pvt. Ltd. It was emphasised on 
behalf of the plaintiff, as would be evident 
from this letter, that the plaintiff had decid- 
ed to prefer their claim on the Insurance 
Company and therefore various particulars 
mentioned in the said letter were sought for. 
This letter is at page 64 of the Paper Book. 
[t is not necessary for our present contro- 
versy to refer to the said letter, in detail. 
On the 3rd Oct., 1979, the United Commer- 
cial Bank wrote to the European Asian Bank, 
Singapore stating that the quality certificate 
did not fulfil the requirements of the letter 
of credit and also pointing out that regard- 
ing the packing nothing had been men- 
tioned by the Surveyors in respect of the 
materials used in packing. It is important 
to note that on the 3rd Oct., 1979 the 
United Commercial Bank raised its objec- 
tion to the shipping documents. It is also 
important to note from the document at 
page 90 of the Paper Book that on the 
10th Oct., 1979, the United Commercial 
Bank, Calcutta had regretted its delay. in 
communicating ifs objection to the shipping 
documents. On the 9th Oct., 1979 the In- 


surance Company wrote to the plaintiff stat- 
ing that several vessels had sunk under sus- 
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picious circumstances. This letter is im- 
portant because certain allegations on ace. 


count of fraud seem to have been built up 
on the basis of the allegations made in the 
said letter. In the said letter dated 9th Oct., 
1979, which is at page 34 of the Paper Book, 
the Divisional Manager of the United India 
Insurance Co. Ltd. wrote to M/s. Kaluram 
Mahadeo Prosad, respondent No. 1 as fob- 
lows : 


“We are in receipt of your letter 
CA/6478/78-79 of the 25th ultimo in 
above connection and note your 
therein. 


We understand that of late of several 
vessels on the voyage from Malaysia and 
Singapore Ports to India have been reported 
sunk under suspicious circumstances. ‘These 
casualties have been shrouded in mysteries as 
to the unseaworthiness of the vessels, cargo 
not being loaded on the vessels even though 
bills of lading were issued, cargos being off 
loaded at some other ports before sinking.” 
On the next date, the plaintiff informed the 
first defendant of the letter dated 9th Oct, 
1979 of the Insurance Company and also 
about the reply to the said letter. The 
United Commercial Bank, Calcutta sent a 
telex message to the European Asian Bank, 
Singapore, regretting the delay in sending the 
communication of the discrepancies pointed 
out by the plaintiff. The European Asian 
Bank, Singapore, sent a telex message on the 
9th Oct., 1979 to United Commercial Bank, 
Calcutta stating that since one month had 
elapsed in informing the discrepancies, the 
objections of the United Commercial Bank, 
Calcutta to the shipping documents were un- 
acceptable. Reference was made to the rel- 
evant provisions of the Uniform Custom & 
Practice of the Documentary Credits Act, 
to which we shall have later occasion to 
refer. On the 18th Oct., 1979, the plaintiff 
got by registered post the memorandum 
from the United Commercial Bank together 
with two sets of the first bill of exchange 
dated 31st Aug., 1979 under the letters of 
credit in question. It is important to note 
that the respondent did not admit the receipt 
of this first bill of exchange. On the 
19th Oct., 1979, the plaintiff wrote to the 
United Commercial Bank that the Bank did 
not send and the plaintiff did not receive 
the Bank’s memorandum dated 21st Sept. 
1979 together with the relevant documents. 
The plaintiff contended that the same were 
received by it only on the 18th Oct, 1979 
after the plaintiff’s letter dated 17th ` Oct., 
1979 which appears at page 39 of the Papers 
Book. On the 10th Nov., 1979, a letter wag 


No. 
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written to the plaintiff by on= Prof. M. M. 
Chakrabarty of the University of Calcutta 
regarding the meaning of F. F. A.’ and 


‘F. A’. It may be relevant lo refer to the 
relevant portion of the said letter, which 
appears at page 119 of the Paper Book. 


Prof. Chakrabarty wrote inter alia, as fol- 
lows : 

“(1) The term ‘Free Fatty Acidity” ac- 
cording to definition means percentage by 


weight of fatty acids of specified molecular 
weight according to the type of oil or fat 
under investigation. 

(2) The term ‘F. A.” or ‘Free acidity’ is 
not clear as it may include any type of 
acidity either derived from fat i.e. fatty acid 
or even. mineral acids which may be adventi- 
tiously present in a fat or oil sample. 


Under these circumstances the analytical 
report giving figure as ‘F. A? will not mean 
the same thing as ‘F. F. A.’ or free fatty 
acidity.” 


C On the 5th Oct., 1980, a letter was received 


by the plaintiff from the Central Bureau of 
Investigation. As some point of fraud was 
made out, based on certain letter which is 
at page 110, it may be instructive to refer 
to the. relevant portions of the said letter. 
fhe said letter, inter alia, stated as follows: 


“During the course of investigation of the 
abovenoted case, it has been learnt that M/s. 
Kaluram Mahadeo Prosad had entered into 
an agreement contract with M/s. B. S. Aujla 
& Co. of Singapore in the middle of 1979, 
for the import of about 400 MT of Palm 
Oil. Following documents relating to said 
transaction may be handed over to me since 
the same are very urgently required by us 
for the purposes of investigation. 

1. Contract/agreement between KMP and 
B. S. Aujla & Co. 


2. Letter of Credit issued by UCO Bank, 
Calcutta, 


3. Cover-note and insurance policy. 

4. Shipping documents namely Bill of 
Lading, Weighment and quality certificate, 
invoice, despatch advice, certificate of origin, 
etc, 

5. Any other correspondence with M/s. 
B. S. Aujla & Co. 

Oera kaa . UCO Bank, Calcutta. 

7. Copy of injunction order passed by the 
Hon’ble High Court.” 

Upon these circumstances, this suit was filed 
by M/s. Kaluram Mahadeo Prosad, being 
the buyer against four defendants, as men- 
tioned hereinbefore, on the 25th Oct., 1979. 
In that suit the plaintiff have claimed for a 
perpetual injunction restrainins the defendant 
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No. 1 and defendant No. 4, viz. the seller 
and the European Asian Bank from demand- 
ing or claiming any payment either from 
defendant No. 2, that is to say, the United 
Commercial Bank, Calcutta or demanding 
or claiming any payment from the plaintiff 
under the said two letters of credit. There 
was also a prayer for a perpetual injunction 
restraining the defendant No. 2 from making 
payment of amounts covered by the said 
two letters of credit or part thereof. There 
was also a prayer for a declaration that the 
said two letters of credit were void and of 
no effect and also certain other consequential 
reliefs, 


2. Thereupon, it appears that an applica- 
tion was made before the learned trial Judge 
for an order of injunction. On the 7th Apr., 
1979 the learned Judge passed an order of 
injunction which is the subject matter of 
this appeal. In the said order, the learned 
Judge has set out the facts and has observed 
that according to the plaintiff, petitioners, 
the said documents tendered were not in 
accordance with the -said two contracts and/ 
or letters of credit entered info by and be- 
tween the parties. In the premises, it was 
recorded by the learned Judge that the peti- 
tioner did not receive the said documents 
and/or letters of credit. According to the 
petitioner, the learned Judge observed, the 
shipping documents received by the peti- 
fioner’s banker did not contain any certi- 
ficate regarding weighment of the goods 
concerned either by the party or any inde- 
pendent Surveyor. Moreover, according to 
the learned Judge, the said documents did 
not contain eny certificate regarding the 
packing materials used for packing the said 
goods as it was agreed under the letters of 
credit. The learned Judge has further ob- 
served that the quality certificate contained 
in the said documents were not in accord- 
ance with the terms as agreec upon by and 
between the. parties. In. that situation, the 
learned Judge noted that the petitioners 
banker refused to accept the said documents. 
Thereafter the petitioner came to know that 
the ship “Ohdai” had collided with some 
unknown submerged object and that the ship 
had been abandoned and the petitioner had 
been notified by the respondent No. 1 that 
the vessel and the cargo had been declared 
as total loss. According to the learned 
Judge, there was a serious dispute by and 
between the parties regarding the actual 
letter of credit that had been opened by and 
between the parties through the banker, the 
defendant. No. 2, because the document relied 
on. by the petitioner as the true letter of 
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crèdit was’ not accepted to be such by the 
respondent No..1. Various.terms and. con- 
ditions, as contained in the said letter of 
credit, had not been, according to the learn- 
ed Judge, complied with by the respondent 
--No. 1. Hence, the respondent No. 1 was 
not entitled to enforce the Bank Guarantee 
and the letter of credit granted by the defen- 
dant No. 2 in respect of the two contracts 
entered into by and between the parties. On 
_ behalf of the respondent, the learned Judge 
noted, it was submitted that the document 
-relied on by the Bank was the letter of 
credit which was opened. by the parties in 
respect of the two contracts entered into by 
and between the . parties. Reference was 
also made to the various telex messages re- 
ceived by the defendant No. 1 from the 
Bank. The learned Judge was of the view 
that there was serious dispute by and be- 
tween the parties regarding the disputed 
documents, viz. the letter of credit on which 
the claim of the respondent No. 1 was based. 
The United Commercial Bank had used (sic) 
an affidavit and according to the learned 
Judge in the said affidavit the Bank had also 
supported the case of the petitioner because, 
according to the Bank, the learned Judge 
noted, the documents tendered by the re- 
spondent No. 1 were not in accordance with 
the terms as agreed upon by and between 
the parties. The learned Judge was of the 
view that there were serious allegations of 
fraud, as the petitioner and the respondent 
No. 2 were apprehensive that there had been 
interpolation in the original letter of credit, 
that is, in respect of the expressions ‘F.F.A. 
0.25% Max.’ and ‘F.A. 0.25% Max’. In view 
of the serious charges levelled against the 
party claiming advantage, the learned Judge 
noted, under the letter of credit and in view 
of the fact that there was serious dispute by 
and between the parties regarding the terms 
of letter of credit and also because of the 


fact that. the attention of the learned Judge 


had been drawn to the fact that there were 
many charges levelled against the respondent 
No. 1 and in respect of .which, in fact, cer- 
tain enquiries were being held on inter- 
national level ‘to enquire into the allegations 
brought against the respondent No. 1, the 
learned Judge was of the view that the alle- 
gations of fraud could not be decided sum- 
marily on that. application. The learned 
Judge further noted that in view of the fact 
that there was a serious dispute regarding 
execution and identity of the letters of credit 
and also in view of the fact that the parti. 


cular letters Of ‘credit, as’ would appear from 
.. the averment made by- the parties and from 
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the documents. annexed ‘were not irrevocable 
letters of credit, the learned Judge was of 
the view that an order of injunction should 
be passed and in those -circumstances the 
learned Judge passed an order of: injunction 
in terms of prayers (a) and (b) of the peti- | 
tion. It is the propriety and the validity of 
the said order which are under appeal before 
this Court. 


3. On behalf of the cine it was 
urged that the learned Judge had erred in 
holding that there was a serious dispute be- 
tween the parties regarding the letter of 
credit operative between the parties. Accord- 


ing to the appellant, the operative letter of 


credit and the only letter of credit binding 
on the first defendant, viz. M/s. B. S. Aujla 
& Co. being thé appellant herein was the 
one that the Branch Office at Singapore of 
the United Commercial Bank at Calcutta 
advised it of. The first defendant, according 
to the appellant, had to strictly comply with 
the terms or else the shipping documents 
tendered by it and the Bank at -Singapore 
would have been rejected. It was further 
urged that the learned single Judge had not 
attempted to prima facie determine as to 
whether the shipping documents submitted 
by the first defendant were’ in accordance 
with the letter of credit and the provisions 
of the Uniform Customs and Practice of 
Documentary Credit Act, 1974. - The United 
Commercial Bank, for the first time, accord- 
ing to the appellant, on the 3rd Oct., 1979 
had put forward two objections to the ship- 
ping documents and those were that: (1) the 
quality certificate did not fulfil the essential 
requirements of the letters of credit and 
contract and (2) regarding the packing, 
nothing had been mentioned by the surveyors 
in respect of the material used for packing. - 
These appear to be the objections of the 
plaintiff also. The European Asian Bank 
told the United Commercial Bank by its 
letter appearing at page 89 of the Paper 
Book stating that these objections were be- 
ing raised after a lapse of one month. It 
had also referred to the relevant provisions 
of the United Custom and Practice and 
Documentary Credit Act, 1974. The United 
Commercial Bank by its letter, which is ap- 
pearing at page 90 of the Paper Book, ex- 
pressed its regret for the delay in communi- 
cating its objections. It was evident that 
after delay of one month the United Com- 
mercial Bank had put forward, according to 
the appellant, the aforesaid’ two — objections 
and such a long delay. was-not permissible, 
Uni- 
form Customs and: Practice: of: the Docu- 
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that if objections. to the shipping documents 
were. not. communicated ‘ex editiously’, the 
issuing bank should be deemed to have ac- 
cepted: those documents,- as they were, and 
the issuing bank was precluded, thereafter 
from raising any objections to the shipping 
documents. It was then contended, the 
learned trial J udge had erred in holding that 
there were serious allegations inasmuch as the 
second defendant in the suit and the plaintiff 
were apprehensive that there had been inter- 
polation in the original letter of credit. 


Further the first defendant was advised and 


the second defendant admitted that the 
Singapore Branch had advised the letter of 
credit established by the United Commercial 
Bank, Calcutta. In the letter of credit, as 


advised to the first defendan!, it was submit-- 


ted, the terms which were set out in the 
letter of credit, the first defendant had 
strictly to comply with. The requirement 
was that the quality certificate should certify 
that the goods shipped were F. A. and not 
F. F. A. It was further urged. that the 
learned trial Judge had erred in relying on 


extraneous and irrelevant contentions to the... 


effect that the charges against. the | first: de- 
fendant were being enquired into at- inter- 
national level and that the said facts amount- 


ed to a charge of. fraud against the first-de-. 


fendant. It was urged that it was submitted 
by the first defendant that the allegations 
that various charges made were being ` en- 


quired into did not, in law, amount tc an 


averment of fraud. None cf the bank, it 
was submitted, had any time, much less’ at 
the material time, been notified by the plain- 
tiff or the secend defendant of any fraud 
and, it was urged, as such, <he said banks 
were liable to honour the letter of credit as 
it stood. ‘It was further submitted . that the 
learned trial Judge did not take into consid- 
eration the other .relevant factors in consid- 
ering whether an injunction should be grant- 
ed or refused. „Thus, the balance of conve- 
nience of the irreparable injury had not been 
taken into consideration. It was , further 
submitted that in any eveni the interim in- 
junction should not have been granted with- 
out any condition. Besides, the order of in- 
junction had driven the first- defendant as 


also the ‘European Asian Benk to litigation. 

. On the other hand,- even if ‘the plaintiffs 

suit was ultimately dismisseé, it was urged 

that the plaintiff as also the United - .Com- 

mercial Bank might refuse to. pay -the 

amounts. covered by. the. ener of -. credit, 
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interim in- 
junction was oppressive and, according to 
the appellant, unjust. It was further sub- 
mitted that the learned trial Judge should 
have taken into consideration the fact that 
the letter of credit- was an important mecha- 
nism in trans international trade and the 
Courts except in clear cases of established 
fraud should not grant injunction restraining 
payment under the letter of credit. In the 
present case, the European Asian Bank had 
not submitted, according to the appellant, 
to the jurisdiction of this Court and as such 
the order of injunction should not have been 
granted and the plaintiff should have been 
left to the available remedies. We may in- 
cidentally point out that we see no substance 
in the argument advanced on behalf of ‘the 
appellant on this aspect of the matter. If a 
party has been properly served and if the 
part .of cause of action arises which - will 


_ attract the jurisdiction of this Court the fact 


whether it has submitted or not is of no rel- 
evance unless the party is immune to the 
jurisdiction of the municipal Court of this 
country. The parties which are not immune 
to the municipal jurisdiction of this - Court 
cannot evade the consequence of legal action 
by not. submitting to the jurisdiction of „this _ 
Court. ` 


4. It was fate. urged that the plaintiff 
and the United Commercial Bank not having 
tejécted the documents expeditiously. and 


communicated the. same to the, European 


Asian Bank they were, precluded and. estop- 
ped from setting up irregularities in the ship- 
ping documents in that when they had . the 
duty to speak they chose to remain silent, 
according to the appellant. The appellant 
further submitted that it should, therefore, 
be held that the plaintiff and the. “United 
Commercial Bank had waived or condoned 
the irregularities in the documents, if any, 
which was also not admitted. It was sub- 
mitted that the bankers under the Uniform 
Custom and Practice of Documentary Credit 
Act, 1974 had to accept the documents - re- 
garding which no special requirements were 
mentioned in the letter of credit, as they 
were submitted and the Banks should not 
have embarked. on any enquiry as to whether 
F. F. A. could have been the proper -quality - 
certificate appropriate to the goods shipped. 
It was ‘further urged that the pleadings ‘be- 
fore the Court would. show that the plaintiff 
had filed the present suit mala fide: ‘It was 
Significant that the original requirement of 
the contract of sale under the. letter of credit. 
was, that te survey certification should ` be 
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-piven by M/s. S. G. S. Singapore Private 
Ltd. By an amendment to the letter of 
credit dated 31st Oct., 1979, the requirement 
was amended as certificate of quality to be 
signed by an independent surveyor. . Not- 
withstanding the amended portion, the plain- 
tiff in its affidavit, it was urged, had con- 
tended that weighment certificate from M/s. 
S. G. S. Singapore Private Ltd. had to be 
given which was not at all furnished when 
the letter of credit was negotiated by the 
first defendant. It was further urged that 
the plaintiff bad raised various objections 
to the shipping documents at tbe earliest 
opportunity but. they chose te remain silent 
on this aspect. The main factor, it was em- 
phasised on behalf of the appellant, was that 
the learned trial Judge did not appreciate 
that the sale contract was distinct and differ- 
ent from the letter of credit. The first de- 
fendant and the appellant herein had te 
strictly comply with the letter of credit as 
advised by the Bank and as such the suit it- 
self was liable to be dismissed under O. 7, 
R. 11 of the Civil Procedure Code, according 
to the appellant, as the plaint did not dis- 
close any cause of action. The appellant 
further urged the learned trial Judge should 
have appreciated that the plaintiff and- the 
United Commercial Bank never raised any 
objections. to the shipping documents and 
they had stated their objection only after 
the plaintiff had learnt about the sinking of 
the ship and this was mala fide. Ht was em- 
phasised that the learned trial Judge should 
have held that only in clear cases of fraud, 
of which the Bank had notice, the Court 
could interfere otherwise the merchants 
should be left to settle the disputes -under 
the contract by litigation or arbitration. In 
this connection, several authorities were 
cited, which we shall deal with at the appro- 
priate time. It was further urged that the 
learned trial Judge should have held that the 
banks were not concerned with the rights 
or wrongs of the underlying dispute. Ht was, 
‘further urged that in the facts and circum- 
stances of this case, no case for issuing any 
injunction in the form it was granted had 
been made out in the plaint. nag 


5. On behalf of the respondents it was, 
however, contended that in this case the 
learned Judge has made an unequivocal 
finding that this was not an irrevocable letter 
of credit. It was submitted that this finding 
of fact of the learned trial Judge had not 
been challenged or no ' grounds had been 
taken disputing this finding of fact. It was, 
secondly, submitted that in case of a revo- 
cable letter of credit if the letter had been 
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revoked then no question of payment arises. 
It was, thirdly, submitted that in this case 
there were allegations of fraud and for this 
purpose reference was made to the letters 
both from the Insurance Company and the 
letter of enquiry from the C. B. I. which we 
have referred to hereinbefore. Jt was, next, 
contended on behalf of the respondents that 
unlike other normal cases here there was 
discrepancy between the expression ‘F.F.A. 
and ‘F.A? and these meant entirely two dif- 
ferent qualities of goods. Therefore, be- 
tween the letters of credit issued to the seller 
and the instruction given to the opening bank 
there was difference and as such it could not 
be said that the seller had a clear case for 
enforcement of the letter of credit. Further- 
more, neither the quality certificate nor the 
packing certificate as required by the letter 
of credit was produced to the satisfaction 
of the paying bank. Im these cireumstances, 
it was submitted that the learned Judge was 
amply justified in passing the order of in- 
junction because it was urged that if the 
seller obtained the money, then the buyer 
could,-in the circumstances where the goods 
were not of the contracted quality, as there 
was certain amount of fraud which required 
investigation. Et was urged that there was 
certain amount of uncertainty as to which 
one is the correct jetter of credit. In these 
circumstances, the seller could not seek en- 
forcement of the letter of credit on which 
it relied which was at variance with the 
letter of credit. These were broadly the 
contentions urged on behalf of the respon- 
dents. In support of these various- conten- 
tions several authorities were cited. 


G It is welt settled that letters of credit 
could be both revocable and irrevocable. 
While the irrevocable and confirmed. letters 
of credit stand on a diffeffrent footing, re- 
vocable letters of credit within the time can 
be revoked before negotiations. In this 
connection reference may be made to Hals- 
bury’s Laws of England, 4th Edn., . Vol. 3, 
page 99 onwards, paras 131 onwards. . Where 
it was noted that the commercial letters of 
credit might be of two types, revocable and 
irrevocable. Irrevocable letters of credit 
might be confirmed or unconfirmed. It was 
stated therein that the contractual relation- 
ship between the issuing bank and the buyer 
is defined by the terms of the agreement be- 
tween them under which the letter opening 
the credit is issued; and as between the seller. 
and the banker, the issue of the credit duly} 
notified to the seller creates a new contrac- 
tual nexus and renders the banker directly 
liable to the seller to pay the purchase price 
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ot to accept the bill of exchange upon ten- 
der of the documents. This spect is im- 
portant as will be apparent from para 133 
of the said Halsbury’s Laws of England. 
After the letter of credit is issued the issue 
-lof credit duly notified to the seller creates 
a new contractual nexus and renders the 
banker directly liable to the seller to pay 
the purchase price upon tender of the docu- 
ments. It was also emphassed that the 
banker was not entitled to rely upon the 
terms of the contract between the buyer and 
the seller which might permit the buyer to 
reject the goods or to refund payment for 
them and conversely, the buyer was not en- 
titled to an injunction restraining the seller 
from dealing with the letter cf credit if the 
goods were defective. A letter of credit, it 
was stipulated in para 136, ceme into being 
as a result of formal written application by 
the applicant, usually the buyer. The buyer 
who pursuant to his sales comtract instructs 
his banker to open a credit undertakes to 
“put the banker in funds, provided the docu- 
ments against which the banker paid were 
what the buyer called for. The banker was 
bound to apply the funds to the purpose to 
which they were appropriated; but if he fail- 


ed before this was done the buyers had only 


a right to prove. But if a bil! is accepted 
payable conditionally on delivery of docu- 
ment the acceptor is not liable unless the 
documents are tendered to him before the 
presentation of the bill, In para 137 the dis- 
tinction between revocable ard irrevocable 
letters of credit are highlighted. It is stated 
that the contract between the issuing bank 
and the intermediary banker znd the bene- 
ficiary depended upon the terms. in which 


the former’s promise to pay was couched.. 


{It would become binding in the case of a 
confirmed credit, that is, an itrevocable cre- 
dit which has been confirmed by the inter- 
mediary or paying banker, as 300n as it is 
indicated to the beneficiary. If the credit 
was revocable, there was no point in having 
it confirmed; such a credit was deemed to be 
revocable at any time without notice though 
it was thought that a banker paying under a 
revocable credit could demand to be re- 
imbursed in respect of any payment he had 
made up to the time. of revocation. But in 
order to enforce’: payment the documents 
tendered must conform to the exact terms 
and conditions stipulated in che jetter of 
credit. It would not do to be more or less 
similar. -In para 132 at page 100 Halsbury 
Stresses that in every case the party claiming 
must act strictly within the terms and limita- 
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tions of the letter. Possession of the letter 
was not sufficient evidence that the person 
presenting it was the grantee, This point 
was also highlighted in a decision of the 
Supreme Court which we shall presently 
note. The law on this point has recently 
been reviewed by the Supreme Court in the 
case of United Commercial Bank v. Bank of 
India, AIR 1981 SC 1426. There the Su- 
preme Court reiterated that a bank issuing or 
confirming a letter of credit was not con-, 
cerned with the unlerlying contract between 
the buyer and the seller. Duties of a bank 
under a letter of credit were created by the 
document itself, but in any case it had the, 
power and was subject to the limitations, 
which were given or imposed by it, in the, 
absence of appropriate provision in the, 
In view of the banker's, 
obligation, according to the Supreme Court, 
under an irrevocable letter of credit to pay 
his buyer customer could not instruct him 
not to pay. This aspect is important though 
this observation was made in the context of 
an irrevocable letter of credit. The opening 
of a confirmed letter of credit constituted a 
bargain between the banker and the vendor 
of the goods which imposed on the bankcr, 
an absolute obligation to pay.. The -same 
consideration applied to a bank guarantee. A 
letter of credit sometimes resembled and was 
analogous to a contract of guarantee. The, 
bank which gave a performance guarantee; 
was bound to honour that guarantee accord- 
ing to its terms. The opening of a confirm-| 
ed letter of credit, according to the Supreme: 
Court, constituted a bargain between the’ 
banker and the seller of the goods which im- 
posed on the banker an absolute obligation! 
to pay. However, the banker was not bound: 
or entitled to honour the bills of exchange 
drawn by the seller unless they, and such 
accompanying documents as might be requir- 
ed thereunder were in exact compliance with 
the terms of the credit. Such documents, 
the Supreme Court emphasised, must be 
scrutinised with meticulous care.’ In the case 
before the Supreme Court the plaintiff agreed 
to supply “Sizola brand pure mustard oil” to 
the Bihar State Food Civil Supplies Corpora- 
tion which, in turn, opened a letter of credit 
in favour of the plaintiff in a bank. The 
railway receipts and other documents evi- 
dencing despatch of the goods by. the plain- 
tiff to the Corporation revealed the descrip- 
tion of the goods “Sizola brand pure mus- 
tard oil unrefined”. The issuing bank inform- 


ed the negotiating bank that there was dis- 
crepancy in the description-of the goods and 
some claims stale and agreed to make pay- 
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ments only under reserve. The plaintiff had 
agreed to this arrangement. On the instruc- 
tions of the State Corporation that the goods 
were acceptable to it the issuing banker call- 
ed the payment made under reserve along 
with stipulated interest. It was held by the 
Supreme Court that in the circumstances the 
plaintiff was not entitled. to injunction re- 
straining the issuing bank from recalling the 
payment made under reserve. The High 
Court could not grant injunction on assump- 
tion that the issuing bank was wrong in im- 
posing the condition of payment under re- 
serve and as such the assumption would 
amount to prejudging the issue. The Courts 
usually refrain from granting injunction to 
restrain the performance of the contractual 
obligations arising out of the letter of credit 
or a bank guarantee between one banker and 
another. If such temporary injunctions were 
to be granted in a transaction between a 
banker “and a banker restraining a bank from 
recalling the amount due when payment was 
made under reserve to another bank or in 
terms of the letter of guarantee or credit ex- 
ecuted by it, the whole banking system: in the 
country would fail. It is only in exceptional 
cases: that the Courts would interfere with 
the machinery of irrevocable obligations’ as- 
{sumed by bankers. The Supreme Court em- 
' phasised further that these were the life-blood 
of the international commerce. The machi- 
~ nery “atid commitments of banks were on a 
different level. - These must be. allowed -to be 
“honoured free from interferences by the 
Courts, otherwise trust in international com- 
merce’ could be irreparable damages. Certain 
observations in certain English Courts which 
were followed were referred. We shall have 
to refer to these decisions to which our at= 
tention’ was also drawn, 


7, Tt was further emphasised no injunc- 
tion’ could be granted under O. 39; Rr. 1 
land 2 of the Code of Civil Procedure unless 
|the plaintiffs established that they had the 
prima facie. case meaning thereby that there 
was a bona fide contention between the par- 
ties or a serious question to be tried. A pay- 
ment “under reserve” was understood in a 
banking transaction ‘to mean that the re- 
cipient of money might not deem it as his 
own but must be prepared to return it on 
demand. The balance of convenience clearly 
day in allowing normal banking transactions 
_ to go. forward. Furthermore, the plaintiffs 
bad ‘failed to establish, according to the ap- 
_ pe llant, that they would be put to: irreparable 
“ loss. “There the Supreme Court” in™-paras’41 
~and 42: referred. tæ the observations of Lord 
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absolute obligation to pay. 
‘pointed out relying on a passage in Chalmers 


‘the plaintiff that the 
- favoked: by- the: proper ‘party::- Whig “the 
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Denning J. in the case of Elian v. Matsas, 
(1966) 2 Lloyd Rep 495 and also referred 
to several other decisions and observed 
that only in exceptional cases the Courts 
interfere with the machinery of 
the irrevocable obligations assured by the 
banks. The Court’ also considered the deci- 
sion in the case of R. D. Harbottle (Mercan- 
tile) Ltd. v. National Westminster Bank 
Ltd., (1977) 3 WLR 752. Kerr, J. considered 
the position in principle. Our attention was 
also drawn to the said decision. 


8. Here in the instant case at para 28 at 
page 1434 of the report the Supreme Court 
considered only the nature of the contractual 
obligations flowing from a bank letter of ir- 
revocable credit and more particularly the 
rights of the seller as the accredited party or 
beneficiary of the credit against issuing bank 
and the drawing bank was dealt with by the 
Supreme Court in the case of Tarapore and 
Co., Madras v. Tractoroexport, Moscow, 
AIR 1970 SC 891. The Supreme Court 
reiterated there that it was held that the open- 
ing of a confirmed letter of credit constituted 
bargain between the banker and the seller of 
the goods which imposed on the banker an 
It was, however, 


Billi of Exchange that the banker was bound 
ór entitled to honour the- bills of exchange 
drawn by the seller unless these and such ac- 
companying documents as might be required 
therein were in exact compliance . with -the 
terms of credit and such documents should 
be scrutinised with meticulous care. If. the 
seller had complied with the terms of . the 
letter of credit, however, there was an ab- 
solute obligation upon the banker to pay ir- 


‘respective of any dispute there might be -be- 


tween the buyer and the. seller as to whe- 
thet the goods were up to the contract: or 
not. Certain other- decisions, were . also. re- 
ferred to. It is true that in this case the Su- 
preme Court was dealing with a confirmed 
or irrevocable letter of credit. It has to. be 
emphasised and it has to be borne in mind 
that irrevocable letter of credit. unless and 
until it is properly, revoked is a binding . con- 
tract between the issuing bank and the,seller 
and provided the seller conforms to the con- 
ditions stipulated to the letters of credit, in 
our opinion, laid down the letter of credit 
until, and unless it is properly revoked before 
negotiation, stands on the same footing -. as 
irrevocable and confirmed letter of credit. In 


this case it has to be borne. in mind. that it-. 


is not the case of ‘the respondent ‘No. 1 or 


=. me, ti e 
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that the- said; letter: of credit was voidable 
because certain allegations were mentioned 
in the petition. Whether these allegations 
amount to a proper avermert of fraud which 
will void a leter of credit or:not is another 
question with which we shall presently deal 
with. To say a contract or a document is 
void is not the same thing that the contract 
has been revoked. Anything which is -void 
and voidable cannot be revoked because a 
thing which is void or-voideble one does not 
exist. No question of revocation of such 
obligation arises. Therefore in this case it 
was emphasised on behalf of respondent 
No. 1 that the letter of credit unlike 
those in the decision of the Supreme Court 
er some other decisions to which our atten- 
tion was drawn and to which we shall pre- 
_ sently refer was revocable. There was evi- 
dence of revocation of letter of credit accord- 
ing to the respondent. The question arises 
whether the letter of credit was revoked 
before it was presented and if so was it re- 
voked by a party who was competent oF 
entitled to do so. If this was not so it 
stands on the same footing even it was re- 
vocable and in judging the respective con- 
tentions between the buyer and the seller the 
same principle would ‘apply as would be ap- 


plicable’ to the irrevocable or confirmed letter . 


of credit, in respect of granting any injunc- 
tion in this matter. In this connection our 
attention was drawn to the observations ` of 
_ R D. Harbottle v. National Westminster 
€ Bank Ltd:, (1977)°2 All: ER 862. This is a 
- decision ‘which was “duly considered ‘in the 
aforesaid Supreme Court d2cision which we 
have just now referred. In that case the 
plaintiffs were the merchants and they had 
extensive dealings with the tuyer. The plain- 
* tiffs “contracted. with the Egyptian buyers for 
` the sale of a certain quantity of goods under 
i three Sepatate contracts. 


` § In this connection it is instructive to 
'- vefer to the observations of Mr. Justice Kerr 
= in the case of R. D. Harbottle (Mercantile) 
Ltd: v. National: Westmirster ‘Bank Ltd., 
(1977) 2 All ER 862. Before we refer to the 
relevant observations which we | are of the 
opinion should guide the Court in the matter 
of this nature it would be. necessary to, refer 
~to the certain facts. "Fhe plaintiffs in that 
"ease were merchants who had ‘extensive deal- 
”- ings with buyers ‘in Egypt. The plaintiffs had 
‘contracted with Egyptian buyers for the ‘sale 
“ of goods under three | separai ie contracts, Each 


e of the contracts provided’. that. the plaintiffs 


: : Were: to. be. “paid bythe buyers: by. means of... 
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plaintiff had- contended -in the- plaint was 


tees to the buyers. 
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irrevocable. confirmed letters of:..credit and 
that any dispute. was to be resolved: by arbi- 
tration. The contracts previded that, the 
plaintiffs were to establish a guarantee con- 
firmed by a bank of five per cent of the 
price in favour of the buyers. The guaran- 
tees were in effect performance bonds, their 
purpose being to provide security to the 
buyers for the fulfilment by the plaintiffs of 
their obligations under the contracts. These 


. were to be established with two Egyptian 


banks. That was done by the plaintiffs in- 
structing their own bank (‘the bank’) to con- 


` firm the guarantees to the respective Egyptian 


banks which in turn confirmed the guaran- 
The guarantees were 
backed by counter-indemnitizs.by the plain- 
tiffs to the bank. The plaintiffs agreed to 
indemnify the bank in the widest terms and 
gave irrevocable authority for payment under 
the guarantees and to debit the plaintiffs’ ac- 
count accordingly. The guarantees themselves 


simply provided that payment would be made 


on the buyers’ ‘first demand’ without proof 
of any breach of.contract by the plaintiffs 
or any. other safeguard against abuse by the 
buyers. In the. event disputes arose . between 
the plaintiffs and the buyers and in such case 
the. buyers demanded. payment under, the 
guarantees , without, so the plaintiffs alleged, 
any justification. . Once the demands. had 
been made the bank took the. view that it 
had no option but to pay, but the plaintiffs 


-on learning. of the bank’s-intention, instituted 


proceedings against the. bank, the Egyptian 


banks and the buyers, and ebtained ex parte 


interim injunctions restraining the bank and 
the Egyptian. banks from paying and the 
buyers from obtaining payment. under the 
guarantees, The. bank subsequently applied 
for the discharge of the injunctions issued 
against it, having previously acquiesced in 
them. None of the other defendants entered 
an appearance. At the hearing of the bank’s 


application the plaintiffs contended firstly that 


on the evidence the buyers were not entitled 
to payment under the guarantees and. that 
their demands for payment: were fraudulent 


and secondly that since the only application 


before the Court was the application by the 
bank to discharge the injunctions against it- 
self, the Court’ had: no jurisdiction to dis- 
charge the injunctions against the other de- 
fendants and to discharge ` the injunction. 
against the bank would therefore be against 
the balance of convenience’ since it would 
lend to & break in the chain of payments OF 


` encourage the other- ‘defendants to ‘disregard 


the injunctions - against them. - ‘Tt. was held 
that., the . injunctions against the. defendants 
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would be discharged. In this connection it 
would be instructive to refer to the observa- 
tions of Mr. Justice Kerr at p., 869 of the 
report where his Lordship observed as 
follows : , 


“However, let it be assumed in the plain- 
tiffs’ favour that these considerations would 
not by themselves preclude the Court from 
continuing the injunctions against the bank. 
The plaintiffs thea still face what seems to me 
to be an insuperable difficulty. They are séek- 
ing to prevent the bank from payment and 
debiting their account. It must then follow 
that if the bank pays and debits the plaintiffs’ 
account, it is either entitled to do so or not 
entitled to do so. fo de so would either be 
in accordance with the bank’s contract with 
the plaintiffs or a breach of it. If it is in 
accordance with the contract, the plaintiffs 
have no cause of action against the bank 
and, as it seems to me, no possible basis for 
an injunction against it. Alternatively, if the 
threatened payment is in breach of contract, 
which the plaintiffs’ writs do not even allege 
and as to which they claim no declaratory 
relief, the plaintiffs would have good claims 
for damages against the bank. In that event 
the injunctions would be inappropriate, be- 
cause they interfere with the bank’s . obliga- 
tions to the Egyptian banks, they might cause 
greater damage to the bank than the plain- 
tiffs could pay on their undertaking’ aè ‘te 
damages, and because the plaintiffs would 
then have an adequate remedy in damages. 
The balance. of convenience would in that 
be hopelessly weighed against the plaintiffs.” 


As emphasised by the learned Judge there 
the principle is that once':a letter of credit 
is established there is a contract between the 
issuing bank and the seller. The buyer has 
no right to intervene. If the bank pays in 
violation of the. letter of- credit, then ‘the 
buyer can always sue the bank for -any 
damages or breach of. his contract. If, on 
the other -hand, there are certain other claims 
of the buyers against the seller then the 
buyers can file a suit for recovery of such 
damages and money from the seller. But as 
between the seller and the issuing bank the 
injunction should not be granted. That is 
the principle that was reiterated by the 


learned Judge. Though that principle in 
that case was invoked in case of an ir- 
recovable letter of credit, in this case the 
same principle would apply even ore ‘ 
was an irrevocable letter of credit and - 
until today nobody has yet pevoked we 
lettet of credit. : 
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10. While on this point we may refer te 
another decision of the Court of England in 
the case of Edward Owen Engineering Ltd. 
v. Barclays Bank International Ltd., (1977) 3. 
WLR 764 at p. 773: (1978) 1 All ER 976 at 
p. 983 where Lord Denning M.R. observed as 
follows : 


“All this leads to the conclusion that the 
performance guarantee stands on a similar 
footing to a letter of credit. A bank who 
gives a performance guarantee must honour 
that guarantee according to its terms. It is 
not concerned in the least that the relations 
between the supplier and the customer; nor 
that the question whether the supplier has 
performed his contracted obligation or not; 
nor that the question whether the supplier is 
in default or not. The bank must pay ac- 
cording to its guarantee; on demand if so 
stipulated, without proof or. conditions. The 
only exception is when there is a clear fraud 
ef which the bank has notice.” 

11. This proposition was also referred te 
in the case of Discount Records Ltd. v. Bar- 
clays Bank Ltd., (1975) 1 All ER 1071. There 
are some observations of Mr. Justice Megarry 
which have been referred to by Mr. Justice 
Kerr in the decision we have set out herein- 
before. The relevant observation would ap- 
pear at page 1075 of the report. Ht is not 
necessary for us to recapitulate the same 
principle. 


‘12. This position is also reiterated bi the 
Supreme Court in -fhe case of Tarapore and 
Co., Madras v. ‘Tractorexport, Moscow, 
AIR 1970 SC 891 where the Supreme ‘Court 
observed that opening of a confirmed letter 
af credit constituted a bargain between. the 
banker and the vendor of the goods, which 
imposed upon the banker an absolute obliga- 
tion to pay, irrespective of any dispute there 
might be between the parties as to whether the 
goods were’up to contract or not. A vendor 
of the goods selling against a confirmed letter 
of credit, was-selling under the assurance that 
nothing would prevent him from receiving 
the price. If the: buyer had an enforceable 
claim that adjustment must be made by way 
of refund by the seller and not by the way 
of retention by the buyer. The letter of 
credit was independent of Supreme Court 
emphasised, and unqualified by the contract 
of sale or underlying transaction. The auto- 
nomy of an irrevocable letter of. credit was 
entitled to protection. Therefore, the Courts 
refrained from interfering with. that auto- 
nomy. The same principle was- reiterated by 
a decision of mine. in the case of Texmaco 
Ltd. v. State Bank of India, ATR’ 1979 Cal 
44 where it was held that in the absence of 
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special equities arising frory a particular 
situation which might entitle the party on 
whose behalf guarantee was ziven to an in- 
junction restraining the bank im performance 
of bank guarantee and in the absence of any 
clear fraud, the bank must pay to the party 
in whose favour guarantee was given on de- 
mand, if so stipulated and whether the terms 
are such have to be found out from the 
performance guarantee. The same principle 
would alse be applicable to a letter of credit 
which is revocable as in this case which has 
not been revoked. This view was affirmed 
by two Division Bench decisions of this 
Court, one being on appeal from the afore- 


said decision reported in (1979) 83- Cal WN. 


$07 and another being the case of Bird and 


Co. v. Tripura Jute Mills, {1979 83 Cal WN 


$02. 


13. There is another aspect of the matter 
which was emphasised: by the appellant i.e. 
to say that in this case indisputably the letter 
. of credit was negotiated by the European 

-Asian Bank on Sth Sept., 1379 and it was 
only on 3rd of Oct., 1979 after about a 
month that the bank raised certain objec- 
tions- about the certificates not being in 
order. In this connection it may. be refevant 
to refer to the letter at page 38. of the paper 
book. European Asian Bank immediately 


wrote back to say that since one month had. 


elapsed in informing about the so-called dis- 
erepancies, the objections of fhe United Com- 
mercial Bank to the shipping documents, 
namely packing certificate and: quality certifi- 
cate, are not tenable. This, however, is dis- 
puted by the appellant. Firstly, it is asserted 
that the original letter of credit stipulated 
that the quality certificate should be given 
by a named surveyor was amended subse- 
quently to the. effect that the same could be 
given by qualified surveyor. Therefore, that 
certificate was given. That certificate was 
retained for about a month and thereafter 
it has been communicated that the certificate 
was net in order: Secondly. it appears that 
so far as the packing certificate is concerned, 
it is also a case of the appellant that was 
tendered because it was included in the quality 
certificate. In any event, it is the contention 
of the appellant that after retention of the 
said documents for about a month in inter- 
national transaction of this nature the United 
‘Commercial Bank was not competent to re- 
fuse to honour the same. 


14. In this connection, reference may be 
made to the Uniform Custcms and Practice 
for Documentary Credits (1974) where Arti- 
cle 8 contains as follows :— 
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“ta) In documentary credit operations all 
parties, concerned deal in documents and not 
m goods. : 


{b} Payment, acceptance er negotiation 
against documents which appear on theip 
face to be in- accordance with the terms and 
conditions of a credit by a bank authorised 
to do so, binds the party giving the auth- 
orization to take up the documents and re- 
imburse the bank which has effected the pay- 
ment, acceptance or negotiation. 


(c) Hf, upon receipt of the documents, the 
issuing bank considers that they appear on 
their face not to be in accordance with the 
terms and: conditions of the credit, that bank 
must determine, on the basis of the docu- 
ments alone, whether to claim that payment, 
acceptance or negotiation was not effected in. 
accordance with the terms and conditions of 
the credit. 


(d) The issuing bank shall have a reason- 
able time to examine the. documents and to 
determine as above whether to make such a 
claim. 

ée) If such ‘claim is to be made, notice to 

that effect, stating the reasons therefor, must, 
without delay, be given by. cable or other 
expeditious means to the bank from- which 
the documents have been received (the re- 
mitting bank) and such notice must state 
that the documents are being held at the dis- 
posal’ of such bank or are being returned 
thereto. 


(D: He the issuing bank fails to hold the 
documents at the disposal of the remitting 
bank, or fails to return the documents to 
such bank, the issuing bank shall be pre- 
cluded from claiming that the relative pay- 
ment, acceptance. Or negotiation was. not 
effected in accordance with the terms and 
conditions of the credit. 


(g) If the remitting bank draws the atten- 
tion of the issuing bank to any irregularities 
in the documents or advises such bank that 
it has paid; accepted or negotiated: under re- 
serve or against a guarantee in respect of 
such irregularities, the issuing bank shall not 
thereby be relieved from any of its obliga- 
tions under this article. Such guarantee or 
reserve concerned only the relations between 
the remitting bank and the beneficiary.” 

15. In this connection our attention was 


‘also drawn to The Law of Bankers’ Com- 


mercial Credits, H. C. Gutteridge Maurice 
Megrah, Sixth Edition at page 160 where a 
reference was made to the decision in the 
case of Bank Melli Iran v. Barclays Bank 
(Dominion, Colonial and Overseas), (1951) 2 
Lloyd’s Rep 367 in. which the defendant 
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bank paid against documents which did not 
comply with the terms of the credit. ©: Bar- 
clays relied mainly on the plea of. ratifica- 
tion, to which Bank Mellis reply was. that 
ratification did not apply as the relationship 
between the two banks was that of banker 
and customer and not that of principal and 
agent — a contention which was clearly un- 
tenable as regards the credit. The facts were 
simply that payment under an irrevocable 
credit was to be made in two instalments, 
and it was so made, though not against the 
documents called for. There Mr. Justice 
McNair at p. 377 of the Report observed as 
follows :— 


©The position as regards ratification . of the 
second payment is more difficult. As stated 
above, Barclays Bank paid the final . £ 3684 
against bill of lading, insurance policies and 
invoice on May 20 against a letter of in- 
demnity from Eastern Developments for dis- 
crepancies in thesé documents. Advice of 


ihis payment, together with photostat copies . 


of the documents and information as to the 


guarantee, was sent the same day by Bar- 


clays Bank to Bank Melli, who received them 
on June .15, the very. day upon which they 
had written to Barclays Bank rejecting the 
first documents. Yet no. action was taken 
by Bank Melli on receipt of the photostat 
' copies. covering the second payment until 
Tuly, 14,-when they formally applied to Khar- 
razi for settlement of the £3684.8s.9d., notify- 
ing them that in default of payment 12 per 
cent. interest would be debited to them and 
asking for instructions as to the release of 
dhe letter of indemnity taken by Barclays 
Bank. Instructions to repudiate were given 
‘by Kharrazi on July 21, and on July 23 Bank 
Melli cabled their repudiation in the follow- 
ing terms: 


Credit- 15249 your schedule 20/5 and at- 
tached documents orderers- claim refund 
amounts paid as requested by our cable nin 
teenth Bank Melli. 


There was thus an interval of nearly six 
weeks between the receipt of June 15 by 
Bank Melli from Barclays Bank of the docu- 
ments against which the second payment was 
-made, and the despatch on July 23 by Bank 
Melli of. their cable of repudiation. Un- 


explained, this delay and inaction might. 


afford evidence from which an intention to 
ratify might be inferred.” 7 os 

In this connection ‘reference was also made 
to certain’- observations . in. . Hlinger’s ..Docu- 


mentary Laws of: Credit : where at-page 198 
the learned author observed “as. follows :—: = 
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ATR 
': “As regards` the- seller, the banker has -a 
right . to -examine -the. documents. The- ques- 
tion is how: quickly. must the banker inform 
the seller whether. he has accepted or reject- 
ed the tender”: .-. : : | = & 
Reference was also made in ‘this connection 
to Article 8 of the UCP to which we have 
referred to hereinbefore and it was observed 
that à prolonged retention of the documents 
without rejection by the bank was- deemed 
an acceptance. of the tender. At page 200 
the proposition is put thus:—- °° = - 
“This is an acceptable solution. Its maiit 
shortcoming is that the banker is not requir- 
ed to return the documents. The solution of 
the UCP, i.e. that the banker must reject of 
accept the documents within a reasonable 
time, seems preferable. A ‘reasonable time’ 
is, of course, an undefined period. Docu- 
mentary credits are, however, opened in 
various circumstances, It is unnecessary to 
lay down a fixed period of time for accept- 
ing or rejecting documents. If the seller and 
the banker are not operating in the same 
town, a rigid rule as to what constitutes a 
reasonable time may lead to complications. 
It may take the banker an extra day on 
two to return the documents.. If, on the 


‘other hand, the banker and the sellér oper- 


ate in the same place, even three days may 
be an unreasonably long time for inspecting 
documents. Similarly, if. the credit stipu- 
lates for the tender of- fifteen documents it 
may take a longer time to examine them than 
it would take to examine a tender of three 
documents. It is, therefore, preferable to 
allow the banker ‘a reasonable time’ for ex- 
amining the documents. The length of such 
‘a reasonable time’ would always depend on 
the facts of each case. This is a flexible rule 
which is well suited to the practice of docu- 
mentary credits.” 
Again at page 207 
follows :— | 
“Would not the very lapse of time be- 
tween the acceptance of the documents and 
the subsequent claim for repayment affect 
the position of the seller? Even a lapse of 
three or four days — during which the ban- 
ker forwards the documents to the buyer -—— 
may diminish the chances of the seller find- 
ing a new purchaser for the documents. 
These might even became stale in. the mean- 
time. Moreover, it might be argued that the 
seller changes his position when the banker 
pays him the amount of the credit or ac- 
at that. time, 
parts with the possession: of the documents 


it was observed as 


-and the” goods.: ; This. was.: hinted-<-at-in . 


National City Bank .of. New. York..v:-Partola. 
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Manufacturing Co. In practice there is no 
difference between the American view . and 
the opinion of Cutteridge anc Megrah. 


French law takes the same view as that 
expressed in the American cases, Stoufflet 
thinks that the banker, who a 
documents, has no right of recourse against 
the seller. The banker is under a duty to 
accept or reject the documents within a 
reasonable time. The seller is entitled to 
treat the banker’s acceptance of the docu- 
ments as a final step. It would, therefore, 
be wrong to allow the banker a right of re- 
course. He has only himself to blame for 


not exercising reasonable care in examining . 


the documents. Stoufflet acds that rights 
which the buyer might have against the seller 
are not conferred on the banker by way of 
subrogation. Such a right of subrogation 
would, in his opinion, destroy the independ- 
ence of the documentary credit.” - 
Therefore, in this case there i3 no Satisfactory 
explanation of the conduct. of the United 
Commercial Bank in not hon uring the letter 
of credit after such a lapse of time. Even 
on that ground that if the United Commer- 
cial Bank refuses to pay, it must do so at its 
own peril. The plaintiff or the respondent 
No. 1 has no say in this matter. It is a 
transaction between the issuing bank. and 
the ‘seller of the goods. The title to the 
goods passed on the document — that the 
contract is acknowledged by the letter of 
credit. Therefore, it is the bank’s . respon- 
sibility to the seller to honocr the same, 


16.. If, however, the bani discharges its 
obligations, makes the payment without 
satisfying itself to the conditions: having been 
fulfilled, the Bank does it at its own peril 
and maybe liable to the buyer. 


17. Inthis case thereis n> special equities 
as such between the parties.. There is another 
aspect of the matter. There is certain dis- 
crepancy between the letter of credit and the 
quality mentioned in the letter of credit. It 
appears to us that. the advice that was given 
by- the Agent of the Calcutta. Bank to Singa- 
pore to the seller which appears at page 84 
of ‘the paper book contains the quality as 
“F. A: 0.25”. This-is corroborated also by 
the communication of. the letter which is at 
page 82 written by the Singapore branch of 
the United Commercial Bank. It is true that 
in. the internal document. between the United 
- €ommercial. Bank, Calcutta and its Singa- 
pore:* bratich - the: -,quality. ..mentioned. is 
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F..F. ©.25%. The respondent’ Ne. i is, 
however, not concerned with the internal 
communication. However, on behalf of the 
appellant it was further stressed’ that really 
between these two expressions there is nc 
difference. In this connection our attention 
was drawn to certain extracts from Oils, 
Fats and Fatty Foods — Their Practical Ex-. 
amination by Bolton and Revis Third Edi- 
fion where dealing with the Description of 
Oil at page 253 of the Book it was observed 
that owing to the different methods of pre- 
paration of the oil and particularly ‘to the 
varying lengths of time between gathering of 
the fruit and separation of the oil, a very wide 
Variation in the proportion of free fatty acid 


was found and the following examples were 
given :— 


Pree Fotty 
Aolds ag Oleia 
. .. per cent, 
Oil scientifically oz. 
tracted from fresh ee 
fruit in Babac. _ 83 


Oil extracted in thig 
country from fruit 
freshly picked and 


packed dry. 9.0 to 15.0 
Accra Addah Oil ,, ,, faverage) 51.2 
New Oslabar Of. ,, 31.3 
Benin Oil ee 37.5 |. 
Red aia Oil S 


22.1 


A 10 p per cent solution of palm oil in ether, 
when. cooled on ice deposifs crystals, which 
rapidly redissolve when removed from the 
ice, and may thus be distinguished from the 
more insoluble deposit yielded by hardened 
oils and animal fats when treated in the 
same way. 


The methods of refining and deodorising 
which. serve for most vegetable fats fail to 
deal with palm oil satisfactorily, but after 
certain additional treatment an excellent pro- 
duct can be produced which is of a pale 
yellow colour and has the jia of 
butter, 


COMPOSITION OF FATTY ACIDS: 
myristic, 1-2.5; palmitic, 32-47; Peares] rA 
Oleic, 40-53; Linoleic 2-11. 


18. Reliance was also placed on a letter 
of the. Secretary, Central Committee .for 
Food Standard to All Port Health Officers 
where the characteristics of Palm ‘Oil "Was 
stated which is. as follows :—- ae N 


322 C3. 
8. No. Oharacteristics 
1. Moisture & other insoluble now.injurious 


impurities (Max.) | 
anne “ag (capillary slip method) 
Max. 
. B. R. Reading at or (Ref. Index #00) 


4, Todine value (Wij’s method) 
5. Sapontfication value 
6. Ungaponifiable matter (Max). 
. Percentage of PPA (as Oleie sold) (Max) 
Acid valus (Max) 
Poroxide value (Max) oxpressed as 
milli-equivalent of 02 per Kg. 


19. On the other hand on behalf of the 
vespondent No. 1 it was stressed that suffi- 
cient compliance would not do. It must be 
exact compliance and if the requirement was 
F. F. A. C. 25% as contended by the respon- 
dent No. 1 and not F. A. O. O. 25% then 
the question is whether these two meant the 
same thing or not. In this connection refer- 
ence was also made to a letter from Prof. 
M. M. Chakraborty which appears at p. 115 
and page 119 of the paper book where Prof. 
Chakraborty has expressed the view that 
these two contain different elements. In this 
connection it is not necessary for us to ex- 
press any opinion. It is for the bank to de- 
cide whether the letters tendered were strictly 
in compliance with the requirement of letter 
of credit. The plaintifi or the respondent 
No. 1 as such has no say in this matter. 
After the letter of credit was opened and 
though not irrevocable one, it has not been 
revoked, the bank must honour if otherwise 
satisfied. The other aspect of the matter 
that was emphasised was that in this case 
certain allegations of fraud were there. In 
the petition or in the plaint there is no 
allegation of fraud. Jn case of fraud, ex- 
ception has been engrafted by the English 
Courts and that has been recognised in the 
Indian Courts. To avoid obligation of the 
letter of credit, there must be a clear case 
of fraud and to the knowledge of the bank. 
In this connection it may be noted that bank 
did not allege any fraud in the making or 
issuing of the letter of credit. It has been 
stated that certain allegations have been made 
by the Insurance Company and certain en- 
quiries were being made and CBI had written 
to the plaintiff about certain documents. The 
bank had never averred or has not stated that 
it had knowledge of fraud. Furthermore, 
even allegations of fraud are not there in 
the plaint or in the petition. Ht has been 
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Refined Palm Oil (For 
Direot Human 


: Raw Palm Oil (Not 
for divest human 


consumption). Consumption} 
0.25% 0,10% 
37°C 37°C 
35.5-44.0 35,5.44.0 
(1.4491.1.4582) , (3.4491.1.4552) 
45.56 45.56 
195.205 195.205 
1.2% t. 2% 
5.0 0-25 
10.0 Ord 
sae 16.0 mg. 


emphasised by the Judicial Committee in the 
case of Narayanan Chettyar v. Official As- 
signee, High Court, Rangoon, AIR 1941 PC 
93 fraud like any other charge of a criminal 
offence whether made in civil or criminal 
proceedings must be established beyond rea- 
sonable doubt. . A finding as to fraud can- 
not be based on suspicion and conjecture. 
Apart from certain insinuation in the Affi- 
davit-in-Reply of certain enquiries being 
made on behalf of CBI as well as on behalf 
of Insurance Co. there is no clear case of 
fraud according to the principle laid down 
by Lord Denning in the case mentioned 
hereinbefore. The plaintiff or the respondent 
No. 1 on the other hand had itself made a 
claim-on the Insurance Co. That could only 
be on the basis that the title to the goods 
had passed on to them. Equity is in favour 
of defendant No. 1. This, however, does not 
disentitle the buyer or the respondent No. 1 
from instituting any appropriate proceeding 
against either the bank if the bank acts in 
deviation and not strictly in compliance with 
the letter of credit in making the payment 
or even from instituting any suit for any 
wrongful or illegal or mala fide conduct or 
for any damages if they are otherwise entitled 
to. In view of well-settled principle of 
balance of convenience, in our opinion, in 
such a case in the absence of clear case of 
fraud to the knowledge of the bank, the 
Court should not grant injunction restraining 
payment in terms of the letter of credit, as 
though in this case the letter of credit was 
irrevocable one, it has not yet been revoked. 


20. For the reasons aforesaid, we are 
unable to sustain the reasons given in the 
dictated order of the learned Judge of the 
Court below. In the aforesaid view of the 
matter, the order of the trial Court and the 
dictated reasons dated 7th Apr., 1980 are set 
aside. This, however, will not preclude the 
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respondent No. 1 from. taking aty .appro- 
priate action against any party if they are 
so entitled in law. 


21. The appeal is allowed and the order 


of injunction is vacated. Costs of this appeal’ 


will be cost in the suit. 


22. Mr. Tapan Mitra appearing for the 
bank orally prays for stay. 


23. In view of the fact the bank ia in- 
dicated for some reason or ofher that it is 
not willing to pay there is no question of 
granting any stay. Further, we have stated 
that we have followed the principle laid 
down by the Supreme Court amd as such we 
cannot hold that any importart question re- 
quires consideration by the Sapreme Court. 
The prayer for stay is, therefore, refused. 

C. K. BANERJI, J. :— I agree. 


Azspeal allowed. 


AIR 1983 CALCUTTA 122 
B. N. MAITRA, J. 
Sm. Santoshini Bose-Trustee, Peti- 
tioner v. Shib Sankar Das, Opposite 
Party, ; 
C. R, No. 2531 of 1980, D- 31-5-1982. 
Civil P, C, (5 of 1908), O. 43, R. 1 (ua), 
O. 41, R. 23-A, S. 115 (2) — Remand 
under R. 23-A — Appellate cour, re- 
versing finding only on some of the is- 
sues and remanding the case with direc- 
tion to try the ‘suit on those issues m 
Order of remand is appealable within 
meaning of R, 1 (u) — Application for 
; revision does not , Jie ws, 115 (2). 
| (Para 5) 
Cases Referred : Chronological Paras 
AIR 1977.. Orissa 194 2 
AIR 1964 SC 497: 1963 All LJ 1068 2 
AIR 1943 Cal 177 -y 


Bijitendra ‘Mohan . Mitra, for Peti- 
tioner; Radha Kanta Bhattacharjee arid 
B. B. Giri (Not present), for Opposite 
Party. 


ORDER:— A P objection 
has been taken by Mr. 3hattacharjee 
that the revisional applicaion is not 
maintainable because. the only course 
open to the petitioner was, to prefer an 
appeal, 


2. The leárned Advocate . appearing 
on behalf of the petitioner has referred 
to the cases of S: S. Khanna v, F, d. 
‘ Dillon in AIR 1964. SC 497 and Sanatan 
v. Hakim in AIR .1977- Orissa 194 at 


FZ/IZ/C697/82/MBR 
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page 196. I has been contended that 
the plaintiff prayed for eviction on 
various grounds and many issues were. 
framed, The learned- Appellate Court 
reversed the findings only on two points, 
viz., the alleged requirement of the 
plaintiff and on the question whether the 
roof of the house was damaged by af- 
fixing the antenna for the T. V. The 
other points have not been reversed. 
The order of remand has been made by 
the appellate Court only on those 
two points. So, there will be -Be 
de novo trial. According to the pro- 
visions of R, 23A of O 41 of the 
Civil P, ©. there will be a retrial 
only when there is an order for de 
novo trial and not when the appel- 
late court gives direction to hear the 
case only on certain points. Tt has thus 


. been contended that in the eye of law 


there will be no retrial or de novo trial . 
and hence only a revision lies and - the 
order in question is not appealable. 

3. Rule 23 of O. 41 of the Code does 
not apply because the case has not dis- 
posed of the matter on a preliminary 
point, R..23A says that where the 
court from whose decree an appeal is 
preferred has disposed of the case other- 
wise on a preliminary point and the de- 
cree is reversed in appeal and retrial is 
considered necessary, the appellate 
court shall have the same powers as is 
mentioned in R, 23. Clause (u) of R. 1 of 
O. 43 of the Code says that an appeal 
shall lie from an order under R, 23 or 
23A.of O. 41 of the Code remanding a 
case, where an. appeal would lie from 
the decree of the appellate court, 


4. The learned appellate court has 
clearly passed an order for retrial by 
the learned Munsif, 


5. The latter fixed 10 issues out of 
which the learned appellate court re- 
versed the finding on -issue Wo.:4, which 
raised the question whether the plaintiff 
reasonably . required the disputed pre- 
mises for her own use and occupation 
and on issue No. 5, which says whether 
the defendant committed any act- con- 
trary to the provisions of Cls, (m), (0) and 
(p) of S. 108 cf the T. P. Act, Since, 
all the findings have not been reversed, 
one can conclude that the other findings 
have been affirmed by the learned Ap- 
pellate Court and. the ‘same have... be- 
come final. -Even after the order of re- 
mand, those concluded matters cannot 
be reopened by the trial court. Since 
there was remand with a direction t 
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retry the suit on those two matters, I 


am of opinion that the order in question ` 


- fis appealable . within the meaning of 

Clause (u) of R. 1 of O, 43 of the Code 
and the aforesaid two cases do not ap- 
ply to the facts of this case. In view of 


Sec. 115 (2) of the Code an application. 


for revision does not lie The submis- 
sions . made on behalf of the peens 
eanno; be accepted, 


6. Now the question arises, what is 
to be done because a revisiona] applica- 
tion and not an appeal, has been filed. 


7. Reference may be made to the case 
of Madhu v. Rajaram, decided by. B, K. 
Mukherjea and Pal, JJ. in AIR 1943 Cal 
177 to show that where a revisional ap- 
plication is found incompetent, as. the 
order is appealable, 
be - allowed to convert a revisional ap- 
plication into a memorandum of appeal 


when requisite ~—court-fees are paid. 
Hence: the petitioner will be given a 
chance to pay the requisite court-fees 


~.for an appeal in this case. If such court- 
' fees. are paid within one month from to- 
' day, it may be registered and. placed be- 
fore - the appropriate Bench for admis- 
sion. 
’ yevisional application will 
“charged with costs, 
assessed at 5 gold mohurs, 


Order accordingly, 


stand dis- 


= r- mam 
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CHITTATOSH MOOKERJEE AND 
RAMKRISHNA SHARMA, JJ. 

Oil and Natural Gas Commission, Ap- 
pellant `. v. Tridib Nath Sanyal and 

others; ' Reèpondents, 

A. F, 0. O, No. 197 of 1982, Dj- : 30-4- 
1982.* 


(A) Limitation: Acy 8 of 1962); S. 5. 


~—— Civil P, C, (1908), O. 41, R. 19 — Re- 
admission of . appeal ‘dismissed for de- 
fault — Sufficient cause — Mistake . 


condoned. 


on the part of an advocate may not 
constitute sufficient cause. for restoration 
or | re-admission, of an appeal | dismissed 





*Agains; order of S. R; ‘Bhowmik, - Addl. - 


Dist. J. 10th Court, Alipore, 
“11-1981,” ki 


s e E TE i 


Oil & Natural Gas Commission `v. Tridib Nath 


the applicant may . 


If no such payment is made, the. 


hearing fee being ‘the parties 


“AIR 1956 Cal I 


of. . 
counsel, bong fide’ — Mistake should be ~ 


OLR, 


for’ default, . the court is generally- in- 
clined ‘to condone the mistakes of the 
counsel made bona fide: and in good 
faith, After all, when a party engages 
a competent lawyer, he ought not to be 
made to suffer for any bona fide mis- 
take on the part of his lawyer unless 


the default was wilful and was. deli- 


berately made with ulterior motive for 
example in order +o cause some undue 
gain or advantage to the defaulting 
party. ATR 1981 SC 1400, AIR 1970 SC 
1953 and AIR 1956 Cal 1, Foll. (Para 5} 

(B) Calcutta High Court Civil’ Rules 
and Orders, R, 370 (2) Note 1 — Case 
set down before court after remand  — 
Lawyers: who represented parties: im 
such court before remand should - he in- 
formed, 


Rule 370 (2) of the Civil Rules and 


Orders does not provide that in every 
ċase the court should ‘inform the parties 


or their lawyers about important orders 
passed by it but at the same time when 


after remand a case is set down before 
the Court, it would be prudent to in- 
form at least the lawyers who had re- 
presented the parties in the said court 
before. . such remand, This may as- 
sist. the court in expeditiously. disposing 
of the case after giving opportunities to 


non-appearing party from later. - raising 
a plea that it. had been prevented by 
sufficient cause from appearing at- the 
hearing of the. matter. (1900) 4 Cal WN 
237, Foll. (Para 7) 

(C) Seas P. C. (5 of 1908), - Order 4l, 
Rr, 26A, 23, 23A and 25 — Case remit- 
ted H get disposal of appeal — 
R. 26A of O. 41 not attracted, as. case 
was not remanded under Rr. 23, 238A or 
25 of O, 41... z... . ‘(Para 10) 
Cases - Referred : ‘Chronological ‘ Paras 
AIR 1981 SC 1400: 1987 Al i 704 5. 
AIR 1970 SC 1953 © - l 
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(1900) 4 Cal WN 237 


R. N. Mitra, B, P. Banerjee and ‘Asim 
Kumar Ghose, for Appellant; Soumen 


. Das ‘Gupta | and Asit Kumar Bhattachar- 
Although every. ` negligence. or mistake. 


jee (2), for Respondents, 

CHITTATOSH MOOKERSJEE, 3. a . Be- 
ing aggrieved by the order of the learn- 
ed Additional District Judge, 10th Court, 
Alipore dated the. 18th Nov, 1981 dis- 
missing . 


dated 7th July, 1981 by. which. the said 


:: court . had... dismissed . „Title, Appeal No. 


and also might prevent a 


1 


~ 


its application for condonation ‘ 
. of delay and for setting- aside: the order . 


Ep 


-` Judge, 7th Court) 

might be transferred by the 
An Assistant Registrar. 
of this Court by Memo No, 2416-5 dated 


"cords 
“"- 9th Court, Alipore, 24 Parganas “for ia- 
=> formation - 
© > Jeärned ` Additional. District 
2 Court,* Alipore ` 
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73) of 1979 for default, the Oil & Nalu- 
yal Gas Commission has preferred this 
First Miscellaneous App2al and the Re- 
visional Application under Sec, 115 of 
the Code in the alternative, 


2, The only point is whether or not 
the appellant Corporaticn was prevent- 
ed by sufficient cause from appearing 
before the learned Additional District 
Judge, 10th Court, Alipore on Yth July, 
1981 when the aforescid title appeal 
preferred by it was called for hearing 
and dismissed for default. The appellant 
Corporation made its applications for 
re-admission of the saic. appeal. on 30th 
of Oct. 1981, ie, more than 30 days 
from the date on whict the said appeal 
had been dismissed for default, there- 
fore, the appellant Corporation was also 
bound to establish that it had been pre- 
vented by sufficient cause from making 


_the said application within the prescrib- 
_ ed period of limitation and that the de- 


lay ought to be condored under Sec. 5 
of the Limitation Act, 1963. 


3. The present case has a chequered 
history. On 31st May, 1979 the . learned 
Subordinate Judge, “1s: Court, Alipore 
had decreed Title Suit No. 17 of 1971 
brought . by - the 
Tridibnath Sanyal. 


Being aggrieved 


‘thereby, the appellant Corporation _ had 
' presented the aforesaid Title Appeal No, 


731 .of 1979. The learned Additional 
Distric; Judge, 7th Court, Alipore had 
dismissed the said title appeal on the 


.. preliminary ground of maintainability. 
> On 19th Feb.:1981 Anil Kumar Sen and 
by their judg-. 
- - men; and order had disposed of the ap- 
- peal and also the revisional application 

© of-the appellant Corporation’ 
.. „set aside the. order of dismissal of Title 
Appeal No. 731 of 1979 


B. C. Chakraborty, JJ., 


and had 


and had re- 
manded the case for fresh disposal by 
the learned District Judge or by . any 
other 

(except the learned Additional District 
to whom the appeal 
learned 
District Judge. 


7th April, 1981 ‘had forwarded a copy 


<- òf this Court’s order dated 9th Feb, 1931 


along: with the entire lower court re- 
to the Additional District Judge, 
The 


and necessary action, 


. the appeal to 


plaintiff-respondent, 


“missed for default, . 


learned Additional District Judge. 


Judge; 7th 
“had” -endorsed on the- ~ 
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reverse of the said Memo. dated "th 
April 1981 of the Assistant Registrar, 
his: order No, 282 dated 2nd June, 1981 
the receipt of this Courts order in the 
lower court and had directed tha; the 
same be forwarded to the learned 
District Judge, 24 Parganas for informa- 
tion and for taking necessary action as 
directed by this Court. The learned 
District Judge by his Order No. 26 dated 
6-6-1981 recorded that the records had 
been received with the copy of the High 
Court judgment whereby the appeal had 
been remanded for rehearing by a Judge 
other than the Additional District Judge, 
7th Court, Alipore. The learned District 
Judge by the same order transferred 
the 10th Court of the 


Additional District Judge Alipore for 
disposal], The learned Additional 
District -Judge, 10th Court, Alipore by 


his Order No, 47 dated 16th June, 1981 
recorded -that the records had been 
received on transfer for disposal. The 
learned: Additional . District Judge fixed 
7th July, 1981 for pre-emptory hearing. 
On 7th July, 1981 the learned ` Addi- 
tional District Judge, -10th Court,. Ali- 
pore passed ‘the following order:—. 


“Parties have taken no steps and none 
found present in Court cn repeated calls. 
It is now.11.35 AM, Hence Ordered. 
That the appeal be and the same is dis- 
Memo of appeal is 
sufficiently stamped.” 


4, The appellan; Corporation in their 
applicatioris for re-admission of the ap- 
peal had, inter alia, stated that its auth- 
orised representative, Sri R, S. Pradhan, 
had been regularly enquiring from Sri 
Raghunath Chatterjee, advocate on re- 
cord, on behalf of the petitioner, as to 
the date of the hearing of the title ap- 
peal after remand. But Sri Chatterjee 
had told that he had not received any 


: notice from the court as to whether the 


appeal . had been transferred to any 
other -court in accorcance with the 
direction passed by this Court and also 
that he had otherwise no knowledge of 
the date of the hearing of the appeal. 
The appellant Corporation claimed that 
on 28rd Oct. 1981 when a letter was 
received from Sri Tridib Nath Sanyal 
for the first time, it had come to know 
that by order dated 7th July, 1981, the 
aforesaid title appeal had been. dismiss- 
ed for defaul, by the Additional District 
Judge,- 10th Court, Alipore. At the. time 
of thé hearing of the case; the: appellant 
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Corporation had examined as witnesses 
the said R, S. Pradhan, who was the 
Superintendent (Personnel), Administra- 
tion of the Corporation and also Sri 
Raghunath Chatferjee, its advocate on 


record. We are unable to accept the 
submission of Mr. Dasgupta, learned 
advocate for the respondent, that the 


said R, S, Pradhan was not a competent 
witness on the ground that Sri Gopeswar 
Banerjee, Project Manager of the Cor- 
poration, who had affirmed an affidavit 
in support of its application under O. 41, 
R. 19 of the Code was not produced as 
a witness. The name of said R. S. Pra- 
dhan was mentioned in paragraph (7) of 
the said application as the person, who 
had been making enquiries from the 


Corporation’s lawyer on record in the. 


title appeal and he had also affirmed an 
affidavit in suppor; of the appellant's 
case for re-admission of the appeal. In 
the circumstances, we hold that R. S. 
Pradhan was competent to depose as a 
Witness and no adverse presumption 
would be drawn for not examining the 
Project Manager of the Corporation, We 
have no reason to disbelieve that Sri 
R. S, Pradhan, PW 1, had been making 
enquiries about the case from Sri Raghu- 
Nath Chatterjee, advocate of the appel- 
lant Corporation because Sri Chatterjee, 
P. W. 2, has corroborated the above 
fact, Said witness had also stated in 
his ¢xamination-in-chief that he did not 
receive any notice of transfer of fhe 
case either to the Districy Judge’s court 
or to the 10th Court of the Additional 
District Judge, Alipore. He also testifi- 
ed that he was not aware of the date 


fixed for hearing. There is also no rea- ` 


Son to disbelieve the statement of Sri 
Chatterjee, P. W. 2, that Mr. Pradhan 
of the petitioner Corporation, used to 
come frequently to make „enquiries 
about the case. He had come to Sri 
Chatterjee on 26-9-81 but Sri Chatterjee 
could not give him any information. 
Therefore, there was no lack of diligence 
on the part of the petitioner Corporation 
or its employee, who had been looking 
after the matter, because frequently en- 
quiries about the case were made from 
the Corporation’s learned advocate’ on 
record, 


5. On 7th July, 1981 the title in 
question was dismissed for default be- 
cause the appellant Corporation’s learn- 
ed advocate, Sri Chatterjee, P. W. 2, 
had failed to inform the appellant and 
had also failed to appear when the ap- 
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peal was called for hearing and dismiss- 
ed for default. Therefore, the real 
question is whether or not Sri Chatter- 
jee, the appellants learned advocate, 
had acted bona fide and in good faith 
and whether his evidence given in the 
court below ought to be believed. We 
have given our anxious consideration to 
the matter and we hold that the bona 
fide and the good faith on the part of 
the appellan; Corporation’s lawyer was 
unquestionable, Although every neglig- 
ence or mistake on the part of an ad- 
not constitute sufficient 
cause for restoration or re-admission of 
an appeal dismissed for default, the 
court is generally inclined to condone 
the mistakes of the counsel made bona 
fide and in good faith. Aftey all, when 
a party engages a competeny lawyer, he 
ought not to be made to suffer for any 
bona fide mistake on the part of his 
lawyer unless the default was wilful 
and was deliberately made with ulterior 
motive for example in order to cause 
some undue gain or advantage to the 
defaulting party. While considering 
whether the delay in filing an appeal 
could be condoned on the ground of the 
mistake of the appellant's counsel, the 
Supreme Court in Matadin v. Nara- 
yanan AIR 1970 SC 1953, had inter alia 
observed that the law is settled that 
mistake of counsel may in certain cir- 
cumstances be taken into account in 
condoning the delay although there is 
no general proposition that mistake of 
counsel by itself is always a question 
whether mistake was bona fide or was 


merely advice (devise) to cover an ul- 
terior purpose such as laches on the 
part of the litigant or an attempt to 


save limitation in an underhand way, 
(vide paragraph 6). In this connection, 
see the observations of this Court in 
Biswanath v. Kishori Mohan Pal, AIR 
1956 Cal 1. Our attention has been also 
drawn to the recent decision of the 
Supreme Court in Rafiq v. Munshilal 
AIR 1981 SC 1400, where the Supreme 
Cour; allowed restoration of an appeal 
before the Allahabad High Court which 
hac. been dismissed for default of the 
appellant’s lawyer. Their Lordships, 
inter alia, observed “We cannot be a 
party to an innocent party suffering in- 
justice merely because his chosen ad- 
vocate defaulted”, : 


6. The learned Additional District 
Judge has rejected the appellant’s pra- 
yer for re-admission of the appeal on the 
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ground that the petitioner was aware of- 


tbe order of the High Court directing 
the District Judge to either himself dis- 
pose of the appeal or tc transfer the 
same to any other learned Additional 
District Judge except the learned Addi- 
tional District Judge, ‘th Court, and 
therefore, Mr. Chatterjee, P. W, 2, was 
not. justified in claiming that he had 
made enquiries in the Tih Cour, of the 
learned Addl, Dist. Judge and not in the 
Distric, Judge’s Court. While making 
these observations and drawing an ad- 
verse presumption against the appel- 
lant, the learned Additional District 
Judge has overlooked that an ` Assistant 
Registrar of this Court by his aforesaid 
Memo No. 2416-S dated 5th of April, 
1981 had sent down this Court’s order 
dated 19th Feb,, 1981 along with the en- 
tire lower court records to the learned 
Additional District Jucge, 7th Court, 
Alipore and not directly to the cour, of 
learned District Judge. 24 Parganas. 
We have already mentioned that after 
the receipt of this Court’s order and the 
records, the learned Additional District 
Judge, 7th Court, Alipore had endorsed 
his Order No. 182 dated 2nd June, 1981 
on the reverse side of the said Memo of 
the Assistant Registrar, High Cour; and 
not in the order-sheet of the appeal. 
After the records were forwarded to 
the learned District Judge, 24 Parganas, 
the learned District Judge had transfer- 
red the appeal to the 10th Court of the 
Jearned Additional District Judge as al- 
ready stated, Before recording the afore- 
said orders neither the learned Addi- 
tional District Judge, 7tk Court nor the 


Jearned District Judge had directed that 


the parties or their 
be informed. 


7. Mr. Mitra has referred to 
Rule 370 (2) of the Civil Rules and 
Orders, Vol. 1, page 126, which provides 
that orders directing anything to be 
done by parties or their’ pleaders shall 
be signed then and there by the parties 
or theiy pleaders, The Note No, 1 to thé 
said Rule 370 (2). provides “while every 
endeavour shall be made to get the sig- 
nature of the pleaders concerned to 
important matter, their attention is 
drawn to the fact that it is not the duty 
of the officers of the Court to call upon 
the pleaders to sign the orders issued 
or to inform them of the nature of the 
orders passed, It is for the pleaders to 
be present at the proceedings to make 
themselves acquainted with the orders 


learned advocates 
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passed” (vide Rober; Watson v.. Ambika 
Dassi, (1900) 4 Cal WN 237 a p.. 238). 
Thus R, 370 (2) of the Civil Rules and 
Orders does not provide that in every] 
case the court should mform the par- 
ties or their lawyers about important 
orders passed by it but. at the same 
time when after remand a ease js set 
down before the Court, it would be pru- 
dent to inform at least the lawyers who 
had represented the parties in the said 
court before such remand, This may 
assist the court in expeditiously dispos- 
ing of the case after giving opportunities 
to the parties and also might prevent a 
non-appearing party from later raising 
a plea thatit had been prevented by suffi- 
cient cause from appearing at the hear- 
ing of the matter. 


8. In the instant case there is no 
material on record to indicate whether 
or not the order of the learned Addi- 
tional District Judge transferring the 
ease to the 10th Court of the Additional 
Distriet Judge had been communicated 
to the local Bar Library. In any event 


we are satisfied that Sri Chatterjee, the 
appellant’s learned advocate, was not 
aware of the aforesaid transfer order 


made after remand. The evidence in 
the present case was one sided The re- 
spondent did not adduce any oral evi- 
dence, He had no doubt suggested dur- 
ing cross-examination of Sri Chatterjee, 
P.W. 2, that P.W. 2 did not make any 
queries as claimed by him, P.W. 2 had 
also denied the suggestion that on Tth 
ef July, 1981 the respondent had come 
to him with a petition with a request 
to accept it but Sri Chatterjee refused 
on the plea that he had no connection 
With his client. P.W, 2 also did not re- 
member if the rsepondent had informed 
him of the order of dismissal] dated 7th 
of July, 1981. The respondent himself 


did not testify that he had met Sri Chat- 


terjee, P.W, 2, on 7th of July, 1981 or 
that he had verbally informed him about 
the order of dismissal of appeal on 7th 
of July, 1981. He also did not accept any 
document containing endorsement by 
Sri Chatterjee made after remand stat- 
ing that he had no instruction. Any writ- 
ing of Sri. Chatterjee made before the 
remand by the Court would be irrel- 
evant, Order sheet of the appeal shows 
that on 7th of July, 1981 both parties 
were absent, Therefore, when there was 
no corroboration from the records, we 
cannot believe the respondent’s claim 
made in his objection petition that on 
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7th of July, 1981, he had waited outside disposed of ‘on meérits the  appellant’s 
the court to see-whether the appellant applications tinder Ordér 41, Rule 19 
would appear - and: press the title ap- of thé Code and also’ ‘its. applications 


peal. Evidence given on-the appellant’s 
_side about the cause of non-appearance 
on behalf of the appellant on 7th of 
April 1981 .remains uncontradicted by 
any ‘contrary oral or documentary evi- 
dence.. 


9. Mr. Dampa is not right in — his 
submission that the P.W. 2 had admit- 
ted in his cross-examination. that . the 
records of .the instant appeal were 
shown to him after it was transmitted 
by the High Court, P.W. 2 was obvious- 
ly referring to the ` 
other cases when he suggested “the re- 
cords were shown to me only on same 
(sic some) occasions after it was trans- 
mitted by the High Court’, -P.W. 2 was 
obviously . referring to administrative 
order of transfer of appeal by the Dis- 
trict Judge to the 10th, Court of --the 
Additional District Judge, : Alipore when 
he -had stated that it was not possible 
for him to look to notices hung in al 
counts: 


10. Thus, we conclude that the ap- 
pellant has satisfactorily established 
neither its officer-in-charge nor its ad- 
vocate on record Sri R. _ Chatterjee, who 
are aware of the orders ‘made . in the 
case after the records were received 
back after remand by the High Court 
and both the appellant ‘and its lawyer 
had acted bona fide and the same con- 
stituted sufficient cause for setting aside 


the ex parte order of dismissal ` of the 
appeal and for readmitting the same 
under O. 41,-R. 19 of the Code, In the 


above view, it is necessary for us to con- 
sider whether or not R. 26A of O 41 
applied to the instant case, Undey the 
said R, 264 (which was inserted by the 
Civil Procedure (Amendment) Act, 1976 


after the remand of a case under Rr. 23, 


23A or under R. 25), the Appellate Court 
shall fix the date for appearance of the 
parties before the Court from whose 
decree the appeal was preferred for the 


purpose of receiving the directions of 


that court as to further proceedings in 
the suit, In this case, the case was re- 
mitted. back and not . remanded under 
the aforesaid Rules. Therefore, . R, 26A 
of O. 41 was in terms not attracted. 


11. It is not also ‘necessary. to decide 


whether ‘or not the order: complained of 


would be appealable ‘under ©: ‘43° R. T (ty | 
of the Code: The Court below heard’ and 


1981 on condition- within- 


records of some 


. records be sent down by Special 


under S, 151 of the Code’ and under S, 5 
of the Limitation Act. The appellant has 
preferred both an appeal and -an alter- 
native .- appHeation under 5, 115 . of the 


Code. 
_ 12. We accordingly dispose of the 
appéal and the alternative application 


in the following terms:— i 


We set aside the. order complained of 
and restore the Title Appeal No, 731 of 
two . months 
from this day the appellant deposits in 
the lower Appellate Court a. sum `of, 
Rs. 3,000 in cash and also furnishes se- 


curity by way cf bank guarantee for- a 
sum of Rs. 50,060. In case of 


 non-com- 
pliance with this order, this appeal and 
the application shall stand dismissed and 
also the appellant's prayer. for restora- 
tion of the title appeal shall stand. re- 
jected, We have made `~ this conditional 
order in view of the fact tha; the. pro- 
ceedings have been delayed and also -tọ 
enable the respendent to recover his 
arrear emolumerts in the event that he 
becomes: ultimately successful in the 
case, We, however, express no | opinion 
on the merits: of the cases of the parties 
in the aforesaid title appeal, Let the 
Mes- 
senger to the court below if the cost be 
put in by- either of the parties. 


- Let the appeal be expeditiously dis- 
posed of, The appellant will pay the 
costs of this appeal and the. revisional 
application assessed at 10 gold mohurs 
to the learned Advocate for the respon- 
dents within two weeks from date, © 

We direct that the interim order ' made. 
in this matter will continue for a further - 
period of two months with liberty tọ 
both parties to make appropriate. sub- 
mission about the interim order before . 
the lower Appellate Court, We also re- 
cord that the respondents do not admit 
any of the allegations made either in 
the revisional’ application . or in any 
other interlocutory | application and aff- 
davit filed on behalf of the appellant, No 
separate order is necessary in the. Rule, 
The Rule is disposed of, suc will” be’ 
no order as, to costs. - 

SHARMA, J:— I agree, : 
eas accordingly 5 


aw 
X 
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: is only then that the - defendant has to 


“ a bill of exchange. 


apply for leave to: defend. within 10. days 
of that service, 


: 17. ‘The anato of the defendants 
in the present case has been that so far 
as defendants Nos. 2 to 9 ere concerned, 
the High Court Rules on the original side 
do not permit a summary suit based upon 
guarantee bonds, nor they allow ` such 
suits based on written contracts or debts. 
In the circumstances, this suit, it is plead- 
ed, is misconceived ‘against them. Even 
with regard to defendant No. 1 it is 
pointed out that the latter two -accounts 
do not have any promissory note, hundi 
or bill of exchange, and, therefore, are 
beyond the scope of these rules. In sup- 
port reliance has been placed upon the 
Full Bench decision of this Court in the 
case of -M/s. Printpak Machinery Ltd. v. 
M/s. Jay Kay Paper Corgeters, (AIR 
1979 Delhi 217) (supra). I was held in 
this decision that in the event of incon- 
sistency between the provisions contain- 
ed in the Original Side Rules of ‘this 


court, and those contained in the Civil 
P. G, the former would prevail. The | 
Civil P. C. (Amendment) Act, 1976 was 


considered to have made no difference in 
this respect, 


18. í am, however, of the considered 
opinion that this „decision of the Delhi 
High Court does not much come to. the 
aid of the defendants. In that case the 
suit was based upon a cheque given by 
the defendant. It was in the nature of 
To such a suit, the 
provisions contained in both- the Ori- 
ginal Side Rules of the Court ang the 
Civil P. C., were attracted. Each treated 
such sults as summary. suits. The con- 
troversy, however, was corfined to whe- 
ther the defendant was obliged to appear 
and seek leave to defend within 20 days 
of the service of the original notice of 
the suit, or that he must appear within 
10 days as envisaged by the Code of 
Civil Procedure; and then the plaintiff 
was obliged to serve upon him the sum- 
mons for judgment. Since the two pro- 
cedures prescribed were inconsistent, 
the one laid in the Civiy P.C. 
being more elaborate if not cumbersome, 
and retaining the shorter period of limi- 
tation of 10 days in terms 3f* the Limita- 
tion Act, it was held that by. virtue of 
Rule XII, the provisions cf Civi} P. C., 
could be invoked only if they were not 
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inconsistent with the Original Side Rules 
framed by the court. 


19. Now in the present case the con- 
troversy does not revolve around this 
procedural aspect. Instead it concerns 
the giving into effect of the enlarged 
ambit of the nature of summary suits in- 
troduced by the Civil Procedure 
(Amending) Act, 1976. Under this, while 
retaining the character of suits based 
upon negotiable instruments as summary 


suifs, certain other types of suits are 
also treated as summary suits. 
They are those based upor 
written contracts, guarantees or fixed 


sums of money and debts. To this 
extent, the provisions are new, and there 
is nothing in the Rules framed by the 
High Court which can be considered as 
inconsistent or incompatible. It need 
hardly be impressed that anything in 
absentis cannot be considered to be 
something positive as to treat that as 
incompatible with the positive injunct 
elsewhere. The Rules do not envisage 
that apart from suits based upon nego- 
tiable instruments, no other suits can 
be treated as summary suits. Had that 
been the case, it could be said that under 
Rule XII the amended provisions. of the 
Civil P. C. could be entirely ignored. As 
this has not been the position, it cannot 
be said that the treatment by these 
amending provisions of certain additional 
types of suits as summary suits. comes in 
conflict in any manner with the Origi- 
nal Side Rules. Those Rules do not con- 
tain anything inconsistent with the 
amended provisions of the Civi] P. C., 
with respect to these additional types of 
Suits. They are, therefore, as well ap- 
plicable. | 


20. It could only be with regard to 
the mode of procedure and service of 
summons for judgment in suits based 
upon additional cause of action that the 
defendants couid perhaps insist that so 
far as they were concerned, they were 
entitled to the procedure embodied m 
the amending provisions of the Civil 
P. C. A dual procedure with respect to 
part of the claims in the circumstances, 
perhaps would have been necessary. 
However, the defendants have not taken 
any Such plea in their applications that 
they should as wel] .have been served 
Moreover, 
when they have already applieq for 
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leave to defend, that service, it seems, 
becomes redundant. 


21. I, therefore holg that the present 
suit can be treated as summary sult, 


22. So far as the contention of some 
of the defendants that they ceased to 
be directors of the defendant company 
in the year 1979, their liability is not in- 
voked on the basis of these director- 
ships. Instead it is the guarantee bond 
executed by them which renders them 
liable, 


23. Adverting to the other grounds on 
which permission for leave to defend is 
sought, I find that so far as the Haryana 
Financial Corporation, and the suit in- 
stituted in the Gurgaon Court, they are 
not relevant inasmuch as the plaintiff is 
‘mot seeking any relief in this suit with 
regard to the term loan and bringing 
loan accounts. which are the subject- 
matter of the tripartite arrangement in 
that suit. 


24, Providing of additional or revised 
facilities to the defendants was entirely 
a matter to be independently agreed 
upon bilaterally between the parties. 
Since the plaintiff is not shown to have 
agreed to them, the existing liabilities 
could not thereby be eliminated or cur- 
tailed. It has also not been shown that 
any penal interest has been claimed by 
the plaintiff, or that the defendants 
could not liquidate wholly or partly 
their liability for breach of any obliga- 
tion by the plaintiff, 


25. As regards the insurance amount, 
the hypothecated goods were lying with 
‘the defendants at their premises, and 
as per their own showing, they were co- 
beneficiary under the insurance policy. 
It was for them to have as well agitated 
the matter with the insurance company. 
The non-payment of any amount by the 
latter could not eliminate the liability 
due to the plaintifi. : 


26. The result, therefore, is that all 
the applications of the defendants for 
leave to defend are dismissed, The suit 
of the plaintiff shal] stand decreed with 
‘costs. The plaintiff will be entitled to 
interest at the rate of 12% per annum 
from the date of the institution of the 
suit til] realisation. 

. Applications dismissed. 
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Ram Singh, Delhi, Appellant v. Nathi 
Lal, New Delhi, and others, Respondents. 
R. S. A. No. 12 of 1972, D/- 26-8-1982.* 
(A) Delhi and Ajmer Rent Control Act 
(38. of 1952), S. 13 — Suit foy ejectment 
of tenant — Notice under S. 106 T. P. 
Act not issued — Landlord obtaining 
decree for ejectment — It amounts to 
termination of tenancy — Notice under 
S. 106 T. P. Act helg not necessary 
(Transfer of Property Act (1882), S. 106). 
AIR 1979 SC 1745, Foll. (Para 6) 
(B) Delhi and Ajmer Rent Control 
Act (38 of 1952), S. 2 (4) — Delhi Rent 
Control Act (59 of 1958), Ss. 2 (1) and 
14 — Suit for ejectment decreed against 
tenant — Right to remain in possession 


. thereafter is personal — Heirs of tenant 


remaining in possession after death of 
tenant are trespassers. 

After determination of tenancy by the 
passing of a decree or order for eviction, 
the right of the tenant to remain in 
possession thereafter is personal to him 
and not heritable by his heirs and legal 
representatives, Such right will devolve 
wpon the heirs in the manner provided 
by the statute. In other words, the heirs 
and legal representatives of the statu- 
tory tenant remain in occupation of the 
tenancy premises without any right, 
title or interest and they may be called 
trespassers, unless the statute confers 
any right upon such heirs and legal re- 
presentatives. AIR 1972 SC 2526, Foll. 

(Para 8) 
_ According to the definition of “tenant” 
in S. 2 (j) of the Act of 1952 there is no 
provision for deyolution of tenancy 
rights upon any of the heirs and legal 
representatives of- the deceased tenant. 
Under the Delhi Rent Control Act, 1958 
the definition of ‘tenant’ does not in- 
clude a person against whom an order 
Or decree for eviction has been made. In 
the instant case a decree for eviction 
was passed against tenant in 1958 and as 
such he was not qa tenant. Therefore, 
after his death his heirs and lega] repre- 
sentatives did not inherit any right and 
were only trespassers. (Para 10) 


(C) Civil P. €. of 1903), S. 47 — 
Delhi Rent Control Act (1958), Ss. 50, 14 


* Against judgment and decree of J. D. 
Jain, Addl. Dist. J., Delhi, D/- 11-8- 
1971. 
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and 2 (i) — Suit for ejectment decreed 
against tenant — Tenant ceases to be 
tenant — Suit by vendee from landlord 
for possession against heirs and legal 
representatives of tenant — Suit is main- 
tainable and not hit by S. 47. Civil P.C. 
— Question for dispossession is not a 
satis- 
faction of earlier decree to be decided by 
executing Court. AIR 1971 Delhi 262 
held not good law in view of AIR 1966 
SC 1003. (Para 14) 


(D) Delhi Rent Control Act (59 of 
1958), Ss. 14 and 2 (1) — Slum Areas 
(Improvement and Clearance) Act (1958), 
S. 19 — Suit for ejectment of tenant de- 
creed — Tenant ceases to be a tenant — 
Death of tenant and his heirs and legal 
representatives remaining in possession 
— Suit for possession by vendee from 
landlord — Permission to execute decree 
under Slum Areas Act not obtained — 


= Suit held maintainable, Case law Dis- 


cussed. (Para 15) 


(E) Delhi Rent Control Act (1958), 
Ss, 14 (1) and 2 (1) — Suit for ejectment 
decreed against tenant — Tenant ceases 
to be tenant — Heirs and legal repre- 
sentatives of tenant continuing in pos- 
session — They do not acquire status of 
tenant by mere payment of rent — It 
cannot be said that there :s new agree- 
ment of tenancy — It is for tenant to 
establish new agreement of tenancy, AIR 
1961 SC 1067 and ATR 1972 SC 819, 


Foll. (Para 16) 
Cases- Referred: Chronological Paras 
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505 - 13, 15 
AIR 1977 SC 789 15 
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Rishi Kesh, for Appellant; Bharat 

Inder Singh, for Respondents, ` 
JUDGMENT :— The ` qtéstion in this 

second appeal is whether he suit for poi- 


Ram Singh v. 


Nathi Lal Delhi 115 


session on the basis of title is maintain- 
able against the heirs and legal repre- 
sentatives of a statutory tenant or such 
a suit is barred under S. 47 of the Code 
of Civil Procedure? 


2. Briefly the facts are that one Shri 
Beni Pershag Soni, was owner of the 
house bearing Municipal Nc. 8443-45/KXV 
Arya Nagar, Paharganj, Delhi, Sita Ram 
was his tenant in one room and a veran- 
dah on the ground floor. The tenant was 
in arrears of rent, and had sublet the 
premises without his consent. A suit for 
ejectment under S. 13 (1) of the Delhi 
and Ajmer Rent Control Act, 1952 (here- 
inafter referred to as ‘the Act of 1952’) 
was filed against him on 31st May, 1957. 
A decree for eviction was passed on 14th 
Jan., 1958 and a period of one year was 
granted for vacation of the premises, 


3. The said house was declared as 
Slum Area within the meaning of S. 3 
of the Slum Areas (Improvement and 
C_earance) Act, 1956 (hereinafter refer- 
red to as ‘the Slum Areas Act’). The de- 
cree-holder, it appears, did not take 
steps to obtain permission to execute the 
decree for eviction under S. 19 of that. 
Act. On 5th Aug., 1960 Shri Beni Per- 
shad Soni sold the saiq house-to Shri 
Ram Singh, the plaintiff.. Shri Sita Ram 
judgment-debtor died iy April, 1966. 


4. On 13th Sept, 1967 the plaintiff- 
appellant filed a suit for recovery of pos- 
session of the said room and verandah 
against the defendants-respondents i.e, 
the widow, sons, daughters and son-in- 
law of the deceased Sita Ram - out of 
which this second appeal has arisen. The 
plaintiff after pleading about the decree 
for ejectment dated 14th Jan., 1958 and 
the purchase of the suit house by him 
on 5th Aug., 1960 alleged that the de- 
cree for ejectment termineted the ten- 
ancy of Sita Ram and therefore the de- 
fendants, who were his heirs and legal 
representatives, did not inherit any 
right, title or interest in the suit pre- 
mises, that their possession after the 
death of Sita Ram was without any 
right, title or interest and they had no 
right to remain in possession, The de- 
fendants in their written statement 
pleaded that Sita Ram died as a contrac- 
tual tenant under the plaintiff, that they 
being his heirs and lega] representatives 
inherited the tenancy rights, that the 
tenancy of Sita Ram was never termi-. 
nated during his lifetime and that the 
suit for possession was not maintainable. 
The trial court by judgment dated 24th 
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Sept., 1969 decreed the suit for posses- 
sion, holding that the tenancy of Sita 
Rami stood determined on the passing of 
the decree for ejectment; Sita Ram. was 
a statutory tenant, and the defendants 
were not tenants in the suit premises, On 
appeal the Additional District Judge by 
his judgment dated 11th Aug., 1971 held 
that the suit was not maintainable and 
was barred under S. 47 of the Code of 
Civil Procedure (hereinafter referred to 
as ‘the Code’). The suit was dismissed. 
Hence this second appeal, 


ð. Learned counsel for the appellant 
submits that passing of the decree for 
ejectment against Sita Ram on 14th Jan., 
1958 under the Act of 1952, - terminated 
his tenancy and after his death in April, 
1966 his heirs ang legal representatives 
did not inherit any right, title or interest 
in the suit premises and they were mere 
trespassers, and as such the suit for pos- 
session on the basis of title against them 
was maintainable. He further submits 
that the plaintiff was not executing the 
decree for ejectment but was claiming 
possession on the basis of title and as 
such S. 47 of the Code was not ap- 
plicable. 


6.- The first question is: Whether con- 
tractua] tenancy was terminated? The 
decree for ejectment against Sita Ram 
tenant was passed. on 14th Jan., 1958 and 
he died in April, 1966, The respondents 
Nos. 2 to 6 are his heirs and lega] repre- 
sentatives and respondent No. 1 is the 
son-in-law of the deceased in possession 
of the premises. It appears that notice of 
eviction under S. 106 of the Transfer of 
Property Act was not issued to the ten- 
ant Sita Ram prior to filing of the. suit 
for his ejectment on 31st May, 1957. But 
the action of his landlord Beni Pershad 
Sonj in instituting the suit for his eject- 
ment on the grounds mentioned in S. 13 of 
the Act, 1952 ang obtaining the decree for 
ejectment on 14th Jan., 1958 amounts to 
termination of his tenancy. In V. Dhana- 
pal Chettiar v. Yesodai Ammal, AIR. 1979 
SC 1745 it has been held that no . notice 
to quit was necessary under S. 106 of 
the Transfer of Property Act to enable 
the landlorg to get an order of -eviction 
against the tenant and jural relationship 
of lessor ang lessee would come to an 
end on the passing of an order or decree 
for eviction. In other words, it was held 
that termination of contractual . tenancy 
` came into effect when a case was - suc- 
cessfully made out. for eviction of the 
tenant- under the Rent Control Act. Thus 
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in the instant case the contractual ten- 
ancy of Sita Ram was. determined on 
14th Jan., 1958 when the decree for his- 
ejectment under S. 13 of the Act of 1952 
was passed.. 

i. The next question is: What are the 
rights of the heirs and legal representa- _ 
tives of a tenant whose tenancy had - 
been determineg during his lifetime? 
In Anang Nivas Private Ltd. v. Anandji. 
Kalyanji’s Pedhi, AIR 1965 SC 414 it has 
been observeg as under (at p. 422): 

“A person remaining in occupation of 
the premises let to him after the deter- 
mination of or expiry of the | period of 
the tenancy is commonly though in law. 
not accurately, called “a statutory ten- 
ant”. Such a person is not a tenant at 
all; he has no estate or interest ‘in the 
premises occupied by him. He has ‘merely 
the protection of the statute in that he 
cannot be turned out so long as he pays 
the standard rent and permitted in- 
creases, if any, and performs the other 
conditions of the tenancy. His right to 
remain in possession after the deter- 
mination of the contractual tenancy is 
personal: iț is not capable of being 
transferred or assigned, and devolves on 
his death only in the manner provided 
by the statute.” 

‘(Emphasis added). 

8. In J. C. Chatterjee v. Sri Kishan 
Tandon, AIR 1972 SC 2526 following the 
judgment . in Anand WNivas. Private 
Limited (AIR 1965 SC 414) (supra) it has 
been held. that on the death of a . statu- 
tory tenant pending eviction suit. or ap- 
peal, his heirs and legal representatives 
brought on record cannot claim the 
status of tenant, that they. could urge all 
contentions which the deceased could 
have urged except only these which were 
personal to the deceased. Thus it must 
be held that after determination .of ten- 
ancy: by the passing of a decree. or order 
for eviction, the right of the tenant to 
remain in possession thereafter is per- 
sonal to him, and not heritable by. his 
heirs and legal representatives. Such 
right wil] devolve upon the heirs in the 
manner provided by the statute. In other 
words, the heirs and legal representatives 
of the statutory tenant remain in occu- 
pation of the tenancy premises without 
any right, title or interest ‘and they may 
be called trespassers, unless the statute 
confers any right upon - such heirs and 
ire representatives. 

Under the Act of.1952, S. 2 (i) de- 


, o ‘tenant’ as. fellows: 
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- ‘tion of the’ decree arises. 
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“(jj “tenant”. means any person by 
whom or on whose aceount rent is pay- 
able for any premises and includes such 
sub-tenants ang. other persons as have 
derived title under a tenant- under the 
provisions of any law before the com- 
mencement of this Act”, - 


10. . According to this definition there 
is no provision for devolution of tenancy 
rights upon any of the heirs and legal 
representatives of the deesased tenant. 
Under the Delh; Rent Control Act, 1958 
(hereinafter referreg to as the Aet of 
1958) the definition of ‘tenant? does not 
include a person against whom an order 
or decree for eviction has been made. In 
the instant case a decree for eviction 
‘was passed against Sita Bam on 14th 
Jan., 1958 and as such he was not a ten- 
ant within the meaning of S. 2 (1) of the 
Act of 1958. His heirs ang legal repre- 
sentatives also therefore did not inherit 
any right. Thus respondents Nos, 2 to 6 


> though heirs and legal representatives of 


Sita Ram deceased a statutory tenant do 
not inherit, any right with respect to the 
suit premises and therefore they are 
held to be trespassers in. possession. of 
the- suit premises. Respondent No. 1, 
son-in-law of the. deceased is also a 
trespasser as he has failed to prove his 
right to remain in possession of the pre- 
mises. 


‘I. The further. question is: whether 
the suit for possession 
against the defendants? The plaintiff has 


claimed possession on the basis of his: 


title, he having purchased the property 


by theans of the sale deed -dated 5th 
Aug., 1960 ‘registered on 8th... Aug., 
1960 `` executed. by the previous 


ewner Shri Beni Persad Soni in his 
favour. The plaintiff has not applieq for 
execution of the decree Zor ejectment 
dated 14th Jan.,. 1958 obtained by. his 
vendor against Sita Ram, and no ques- 
tion of execution, discharg= or satisfac- 
S. 47 of the 
Code is therefore not a bar to the pre- 
‘sent suit for possession. 


. 12.. In Kedar Nath v. Smt. Mohani 
‘Devi AIR 1974 Delhj 171 the Full Bench 
decision of Five Judges dic not repel the 
right of the landlord to file a suit for re- 
covery of possession against the legal 
‘representatives of the’ deceased tenant in 


__‘p civi court on the basis of title. In that 


case the landlord after terminating . ‘the 
contractual tenancy by notice to qüit 
fled-a petition under S, 14 (1) of ‘the Act 


of 1958. During the pendency of the evic- 
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tion ‘petition the statutory tenant died 
ani his legal’ representatives were 
brought on record. The question was: 
Whether the suit would abate or would 
continue against the legal representatives 
of the deceased? The Full Bench answer- 
ed that the jurisdiction of Controller to 
continue the petition against the legal 
representatives of the tenant subsisted 
and the legal representatives were bound 
to deliver possession to the landlord if 
the ground of eviction is established. 
Further the Full Bench im para 30 ob- 
served as under: 


‘In case the Controller comes to the 
fir.ding that the landlord has not been 
akle to establish any of the grounds 
wich are mentioned in clauses (a) to (Ù 
of the proviso to S. 14 (1), then he would 
have no power to pass an order for re- 
covery of possession for the reason that 
the conditions on which his power- to 
order forpr recovery of possession rests, 
de not exist.. The landlord may then file, 
if advised, a regular suit for possession 
in the civil court, which would be on a 
different cause of action”. l 


13. In Durga Devi v. Brijmohan 
Lal, 1975 Rajdhani LR-566 it has been 
held: that if ‘a statutory tenant dies dur- 
ing eviction proceedings, then landlord 
may.continue eviction .- petition against . 
his legal representatives but his relief 
would remain- limited to the grounds in 
the Act, that he may withdraw the evic- 
tion petition and file a civil sith against 


-them on the basis ofthis title. In Mohan 


Lal-v. Shri Krishan, (1977) 2 Ren CJ 505: 
(AIR 1978 Delhi 92) the landlord -filed-a 
petition for eviction of a statutory ten- 
aut which was dismissed by the Control- 
ler. An appeal was filed before the Rent 
Control Tribunal but the tenant died 
during the pendency of the appeal. The: 
lendlord withdrew the appeal] and filed a 
suit for possession against the legal re-’ 
presentatives of the statutory tenant on- 
the basis of title. It was helg -that the 
swit for possession based op title was on 
a different cause of action and was com- 
petent in civil court. In Smt, Kauran 
Cevi v. Lal Chand, (1964) 66 Pun LR 886 
the Division Bench held that the exist- 
ence of- an ejectment decree under the 
Rent Control Act was not a bar to the 
ir.stitution of the suit for ‘possession in 
the- civi; court. In that case, Lakhmi 
Chand Khemani was a` tenant under 
Bakshi Mehtap Singh. Bakshi -Mehtab 
eject- 
ween} under the Act of 1952 on’: ‘Lith Octy - 
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1956, The tenant filed an appeal which 
was dismissed. He thereafter moved ‘the 
High Court in revision but was unsut- 
cessful. The Slum Areas Act came into 
force. in Feb., 1957 and the area in which 
the property in suit was: situate was 
notified as Slum Areas under S. 3 of that 
Act. The landlord fileg an application 
under S, 19 of the Slum Areas Act for 
permission to execute the decree for 
eviction but his application was: dismiss- 
ed. The appeaj before the appellate au- 
thority was also rejected. Bakshi Mehtab 
Singh on August 21, 1961 sold the build- 
ing to Kauran Devi who filed a suit 
against the tenant for possession alleging 
that his possession was unauthorised and 
he was trespasser. The tenant contended 
that the civil court had no jurisdiction 
to entertain the suit in view of S. 50 of 
the Act of 1958. The trial. court dismissed 
the suit for want of jurisdiction. Kauran 
Devi appealed to the High Court, It was 
-held by the Division Bench that Sec- 
tion 50 of the Act of 1958 diq not take 
away the jurisdiction of the civil court 
to try the suit as Lakhmi Chand. was no 
longer a tenant after the decree for his 
ejectment. The appeal was’ accepted by 
the High Court and the case was remand- 
ed to. the trial court for further: proceed- 
ings in accordance with Iaw. The tenant 
by special leave appealed to the Supreme 
Court. In Lakhmi Chand. Khemani v. 
Kauran Devi, AIR 1966 SC 1003, S. 50 of 


the Act of 1958 was held not to bar the ` 


Civil Suit against the tenant as he: was 
found to'be not a tenant under S. 2 (1) of 
the Act of 1958. In the result the ` Sup- 
reme Court dismissed the appeal, . The 
suit was tried after remand by the trial 
court and a decree fo; possession was 
passeg which was confirmed by the first 
appellate court as well as by this ‘court 
in R. S. A. No: 103-D of -1966 “Lakhmi 
Chang v. Kauran Devi neraed on 12th 
Dec., 1968. 


14. Cane counsel ae the respon- 
dents however submits’ that the present 
suit is barred under S. 47 of the Code. 
He refers to Mohammad Idris v. Mehar 
Tahi, ATR 1971 Delhi 262 which is -also 
a Division Bench decision of :this court. It 
was held in that. case that the question for 
dispossession of the legal representatives 
of a statutory tenant was a question re- 
lating to the discharge or satisfaction -of 
the earlier decree for eviction against 
the tenant and had tobe determined by 
the’ court executing the decree. With 
great respect, I may -observe -that the 
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earlier Division: Bench judgment of ther 
Circuit Bench of the Punjab High Court 
In Smt. Kauran Devi (1964-66 Pun LR 
886) (supra) confirmed by the Supreme 
Court in Lakhmi Chang Khemani (AIR 
1966 SC 1008) (supra) holding that such a 
suit was maintainable was not brought 
to the notice of the Division Bench de- 
ciding the case .of Mohammad Idris 
(supra). The Supreme Court judgment is 
binding upon me. 


15. Learned counsel for the respon~ 
dents then refers to Lal Chand v. Radha 
Kishan, AIR 1977 SC 789 in support of 
his submission that the present suit for 
possession is not maintainable. In that 
case Radha Kishan respondent owner of 
the property let out five rooms on the 
ground floor and two rooms on the 
second floor to . Lal Chand. He filed a 
suit for his eviction and four other per- 
sons on the ground of non-payment of 
rent, subletting, bona fide requirement 
ang re-building, The trial court decreed 
the suit for ejectment on ground of bona 
fide requirement. On appeal the decree 
was confirmed by the Senior Sub-Judge, 
The Circuit Bench of the Punjab High 
Court upheld. the decree for ejectment. 
The . property was situated.in . a slum 
area. An-application. for „permission -to 
execute the decree for eviction was filed, 
The permission to execute the decree 
with respect to two rooms on the second 
floor only was granted by the competent 
authority but permission was refused in 
regard to the premises situated on the 
ground floor. The respondent obtained ~ 
possession of the two rooms on the 
second floor with respect to which the 
permission was. granted by the... compet- 
ent authority, He later on filed a suit 
for. possession against Lal Chand and 
two other persons in occupation of the 
ground floor. The suit was decreed by 
the trial court. The tenant Lal Chand 
and the other two defendants filed an 
appeal before the Addl. Senior Sub- 
Judge. During pendency of the appeal 
Lal Chand died, whereupon. his sons and 
widow applied for being brought on re- 
cord. The Additional: Senior Sub-Judge 
held that by reason of -ejectment decree 
Lal Chang ceased to be a tenant and 
upon his death ‘during the pendency of 
the appeal the right to sue did not šur- 
vive to his- heirs. ‘The appeal was- there- 
fore dismissed: by’:the: Additional Senior 
Sub-Judge. The legal representatives of 


fhe tenant ang the other two defendents 


filed second appeal in the -High Court, 


3983 . 


of Lal Chand during the pendency of the 
first appeal the cause of action dig not 
survive to the legal representatives of 
the deceased to continue the appeal. The 
legal representatives of Lal Chand and 
the other two defendants by special 
Jeave appealed to the Supreme Court 
wherein it has been held that if a joint 
eviction decree for possession is passed 
against several defendants and after the 
filing of the appeal one of them dies, the 
appeal by the remaining jJefendanis re- 
mains maintainable as their challenge was 
against the whole decre2. It has been 
observed that assuming Lal Chand being 
a statutory tenant left no ‘surviving 


cause of action to his heirs, 
the two other -~ defendants- appel- 
lants had a real and substantial 


interest in prosecuting the appeal in their 
own right, and the first aopellate court 
ought to have- heard and decided the 
appeal. Further it has been observed 
that Lal Chand was tenan: for the pur- 
poses of S. 19 of the Slum Areas Act, 
1956 and the owner ought to have-ob- 
‘taineg permission under that Section. 
The suit of the owner on other grounds 
also was dismissed. The facts of that 
case are different from th2 facts of: the 
instant case, The appellant or his pre- 
decessor never sought the permission to 
execute the decree for eviction dated 


14th Jan., 1958 against Sia Ram under. 


the Slum Areas Act. The appellant did 
not file the suit for possession against the 
statutory tenant, Sita Ram during his 
lifetime. Hag Sita Ram b2en a party to 
the suit for possession it could have been 


jJargued that he was a tenant for pur- 


poses of S. 19 of the Slum Areas Act and 
no suit for possession against him was 
maintainable without permission of the 
comptent authority. The present suit is 
for possession against the heirs and legal 
representatives of the statutory tenant. 
The defendants were never tenants 
under the plaintiff and therefore no per- 
mission under S. 19 of the Slum Areas 
Act before the institution of the present 
suit was necessary. In Mchan Lal (AIR 
1978 Delhi 92) (supra) it has been held 
by this court that in a suit for possession 
on the basis of independent title against 
légal representatives of a statutory ten- 
ant from premises situated in a slum 


area, permission of the competent auth- 
ority under S. 19 of the Slum Areas Act 
is not necessary. Similar observations 
were made by this court in. Smt. Raj 


Ram Singh v. Natii Lal 
The single Judge held that on the death | 
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Rani v. Smt. Moolan Bai, 1972 Ren CR 


428: (AIR 1972 Delhi 236). 





16. Learned counsel for the respon- 
dents next submits that even after | the 
passing of the decree for ejectment 
against Sita Ram the plaintiff appellant 


had been accepting rent. The respondents 


by payment of rent, do not acquire 
the status of tenants after the passing 
of the decree fop ejectment. In Ganga 
Dutt Murarkg v. Kartic Chandra Das, - 
ATR 1961 SC 1067 it has been held that 
after the determination of the contrac- 
tual tenancy if the tenant continues in 
possession of the premises, payment .and 
acceptance of rent does not confer the 
status of a tenant upon him, unless the 
Jandiorgd has assented to a new contrac- 
tual tenancy. Further m -Bhawanji 
Lakhamashi v. Himat Lal Jamnadas 
Dani, AIR 1972 SC 819 it has been held 
that mere acceptance of amomls equi- 
valent to rent by a landlord from a ten- 
ant in possession after a lease had been 
determined cannot be regarded as evi- 
dence of a new agreement of tenancy 
and if the tenant asserts that the land- 
Jord accepted the rent indicating his as- 
sent to the tenant’s continuing in posses- 
sion, it is fer the tenant tg establish it. 
In the instant case there is no plea that 
alter the decree of ejectment dated 14-1- 
1958 any new contract of tenancy was 
entered into by the respondents oy their 
‘predecessor or that the plaintiff accepted 
the rent from Sita Ram not as a statu- 
tory tenant but as the rent- indicating 
his assent to the creation cf the tenancy. 


HY. 1, therefore, hold that the first 
appellate court was not eccrrect in hold- 
ing that the suit for possession on the 
basis of title against heirs of statutory 
tenant was not maintainable or was bar- 
red under S. 47 of the Code of Civi] Pro- 
cedure. The present suit is not barred 
and is maintainable. The judgment and 
decree of the first appellate court are set 
aside restoring the decree of the trial 
court, The plaintiff-appellant is granted a 
decree for possession with respect to-the 
sult premises against the defendants- 
respondents with costs throughout. 


Appeal allowed. 
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. ‘SULTAN SINGH; Í. 

Smt Nirmal Jain, Petitioner v. The State 
and others, Respondents. _ i 

. F. A. O..No. 86 of 1980, D/- 10-12-1982. 

(A) Civil P. C. G of 1908), O. 4l, R. 27 — 
Application ‘under — Additional evidence — 
Admissibility —- Test is whether appellate 
Court is able to pronounce judgment without 
such evidence. ae 

Additional evidence should not be permit- 
ted at the appellate stage in order to enable 
one of the parties to remove certain lacunae 
ip presenting its case at the proper stage, 
and to fill in gaps. Of course, the position 
is different where the appellate Court itself 
requires certain evidence to be adduced in 
order to enable it to do justice between the 
parties. The true test to be applied in deal- 
ing with application under ©. 41, R. 27, 
C. P. C. for permission’ to adduce additional 
evidence is whether the appellate Court is 
‘able to pronounce judgment on the materials 
before it, without taking into consideration 
the: additional evidence sought to be adduced. 
AIR 1957 SC 912 and AIR 1976 SC: 1053, 
Foll: (Para 17) 


Where in appeal under: Section 47 of the 
Guardians and Wards Act against rejection 
of- her application ‘seeking custody of her 
only son after the death of her husband, the 
appellant sought. permission to prove copies 
ef certain letters, stating. that the letters were 
not filed to avoid mud slinging between the 
family members of her husband, but the ap- 
_pellate Court did not experience any diffi- 
auity in giving judgment on the material 
already on record, it could be said that there 
was no substantial reason to allow the ap- 
pellant to adduce additional evidence. How- 
ever, the will executed by the appellant’s 
father who died during the pendency of.the 
appeal, was allowed to be proved because 
subsequent facts arising after filing of the 
appeal could be looked into to give appro- 
priate relief. (Paras 18, 19) 

(B) Guardians and Wards Act (8 of 1890), 
Sections 17, 25 — Minor’s welfare — Duty 
of Court — Matters to be considered — 
Mother’s application for custody of her only 
minor son—Application filed within 3 months 
of her husband’s death — Mother entitled to 
be declared as guardian — Facilities of 
television, telephone and refrigerator in re- 


% Against judgment and order of G. C. Jain, 
Dist, J., Delhi, D/-. 19-11-1979. } 


AA/AA/A113/83/SSG. 
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grounds. 


A. I. R, 


spondents house.— Not 2 ground to deprive 
mother of the custody of. her son. (Hinds 
Minority and Guardianship Act (32 of 1956), 
Ss. 6, 13). : 

The welfare cf a minor is not to be 
measured by money. The word “Welfare” 
must -be taken in its widest sense. The nor- 
mal and religious welfare of the child ‘must 
be considered as well as its physical well- 
being. . Nor can the ties of affection dis- 
regarded. The principal considerations laid 
down in Section 17 of the Act, 1890 are age, 
sex and religion of the minor, the characters 
and capacity. of the proposed guardian, his 
nearness of kin to the minor, relation of the 
proposed guardian with the minor or his pro- 
perty. Further the wishes of the minor may 
also be taken into consideration if.he is old 
enough to form an intelligent preference. 
But a minor, though aged 14 years, is not 
fit to form an intelligent preference which 


-may be considered in deciding his welfare. 


The Court is further guided by the personal 
law of the minor while declaring the guar- 
dian of the minor. AIR 1959 Ker 396; AIR 
1973 Ker 100 (FB) and AIR 1975 Kart 134, 
Foll. (Paras 27, 28) 

The welfare of the minor is the paramount 
consideration in deciding the question of 
custody under Section 25 of the Act, 1899. 
The principal considerations or tests, in order 
to secure this welfare, are mentioned in Sec- 
tion 17 of the Act, 1890. These tests are no 
doubt laid down under the said section but 
are equally applicable in considering the wel- 
fare of the minor under Section 25 of the 
Act, 1890. AIR 1955 Mad 451, Foll. Case 
law discussed. (Para 30) 

A mother ordinarily cannot be deprived of 
the custody of her only minor son after the 
death of minor’s father unless the minor can 
be benefitted substantially if somebody else 
is appointed or declared as guardian. The 
claim for declaration ‘for appointment of 
natural guardian under personal law ought 
not to be disregarded except on the good 
According to Hindu Law the 
natural guardian of the minor child is the 
father. In the next place the guardian of 
the child is the mother. The very principle 
of the guardianship is that there is a pre- 
sumption that parents will be able to exercise 
zood care in the welfare of their children if 
they do not happen to be unsuitable as guar- 
dians. ) (Para 29) 
When the application by mother (residing 
in her father’s house) for custody and for 
declaration as guardian (of her only minor 
son)’ was filed within about three months 


after the death of her husband but the minon 
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_ of his father. 


‘ther pleaded that the’ resrondents i.e. 


had never ‘been allowed by- the respondents 


-'to- see his mother and no good ground aad 
‘been ‘shown ‘to hold that: he: mother was 


unfit to act as guardian, the mother being 


-the natural guardian of her minor- son was 


entitled to be declared as guardian and to 
the custody of her only minor son. The 
respondents, the uncles, aunts or grend- 
mother. of the minor could not have preer- 
ence over .the rights of th: mother anc it 
would be for -the welfare oi the minor if his 
custody was restored to the mother more se 
when ‘he would also -be entitled to right. in 
the immovable property referred to in the 
Will of tbe- mother’s father, if he resided -vith 
her. The facilities of television, teleprone 


-and refrigerator available to the minor in the 
-fouse of the respondents could not b= a 


ground to deprive the mother from the zus- 
tody of her only minor son after the d-ath 
“Paras 31, 32, 26 


Cases Referred: Chronological Paras 
AIR 1979 Raj 29 30 
AIR 1976 SC 1053 : M1976) 3 SCR 620 17 
AIR 1975 Kant 134 27 
AIR 1973 Ker 100 (FB) | 27 
AIR 1960 All 285 30 
AIR 1959 Ker 396 27 
` AIR 1957 SC 912 : 1958 SCR 533 {7 
AIR 1955 Mad 451 : 1955 Cri LJ`1192 30 
AIR 1952 Mad 280 . | 30 
AIR 1949 All 627 30 
AIR 1943 PC 106 30 
AIR. 1942 Cal 281 y 30 
(1893) 1 Ch D 143 : 62 LI Ch 208 : 67 LT 

636, Re: Mcgrath (Infar'ts) 27 

_ Deepak Gupta, for Petitioner; H. P. 


Sharma, for Respondents. 


JUDGMENT :— This first appeal uder 


Section 47 of the Guardians and Wards Act, 


1890 (for short ‘the Act, 1890) is directed 
against the judgment and order of the Dis- 
trict Judge, Delhi dated 19th Nov., 1979 dis- 
missing the appellant’s appl:cation under Jec- 
tion 25 of the Act for a declaration that she 
is the guardian of her minor son and fer a 
direction to the respondents to give his cus- 
tody to her. _ 
2. In her application filed on 14th - 

1975 Smt. Nirmal Jain has pleaded that re 
was married to Vipin Kumar Jain On 5th 
Feb., 1965 at Delhi according to Hindu sites, 
that ‘the marriage was consummated and a son 
was born on 9th Nov., 1968 who is named 
Ashu, that. her husband dizd on 14th Oct., 

1974 and -at that time she was staying -ith 
ber father at 68, Raja Park, Shakurbasti, 

Delhi, and that she was informed about his. 
déath after funeral ceremony. She has fur- 
the 


Nirmal Jain v. State 


Delhi 121 


mother, brothers and sisters of her deceased 
husband want to- deprive her of the custody 
of her only son Ashu, that she is a teacher 
having sufficient income to maintain and 
educate her son, -that her parents and 
brothers who are well: settled also bear her 
personal expenses, that she is the natural 
guardian of her minor son and therefore 
entitled to his custody, that the respondents 
in spite of infervention by common relations 
and friends have refused to deliver custody 
to her, that they do not allow her to see the 
minor since the death of her husband, that 
they wrongly reported to the schoo] auth- 
orities where minor is studying that the 
mother of the minor was dead, that they have 
no right to deprive her of his custody and 
that it is in the interest of the minor if he re- 
turns to her custody, she being a natural 
guardian. , 

3. In defence the respondents have plead- 
ed that the application under Section 25 of 


the Act, 1890 is not maintainable, that the 


appellant left her husband and minor son 
when he was only 10 months old, that she 
never came to see the child and her husband 
after 12th Sept., 1969, that she. is unemploy- 
ed and has no source of income and is 
unable to maintain even herself, that she was 
informed about the illness and death of her 
husband but she never came, that she is not 
entitled to the custody of the minor as he is 
being educated and maintained by them, that 
Anil Kumar respondent is employed as a 
Scientist in Cement Research Institute of 
India and getting Rs. 1,141/- per month, and 
that other respondents ‘are running a private 
educational school earning sufficient to main- 


‘tain the minor. 


4, The District Judge held that the ap- 
pellant after the death of her husband was 
both the natural and legal guardian of the 
child and as such the application undef Sec- 
tion 25 of the Act, 1890 was maintainable. 
He however held that the appellant failed to 
prove that the return of the custody was for 
the welfare of the boy. The District Judge - 
has observed that all modern facilities such 
as television, refrigerator and telephone 
available to the minor in the house of the 
respondents cannot be provided by the ap- 
pellant, that she did not care to look after 
the minor when he was just an infant and 
that the appellant had deserted matrimonial 
home and no notice demanding the custody. 
of the minor was sent by her. 
. 5. The appellant has claimed the custody 
of her minor son and has prayed for an 
order to be made declaring her -to be the 
guardian of her minor ‘son. ` These reliefs 
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may be granted by the Court, if it is satisfied 
that it is for the welfare of a minor that an 
order to that effect be made. 

Sections 7, 17 and 25 of the Act, 1890 read. 
as under: - 

“7 (1) Where the Court is satisfied that it is 
for the welfare of a minor that an order 
should be made— 

(a) appointing a guardian of his person or 
property, or both, or 

(b) declaring a person to be such a guard- 
ian, the Court may make an order accord- 
ingly. 

(2) An order under this section shall imply 
the removal of any guardian who has not 
been appointed by Will or other instrument 
er appointed or declared by the Court. 


(3) Where a guardian has been appointed 
by Will or other Instrument or appointed or 
declared by the Court, an order under this 
section appointing or declaring another per- 
son to be guardian in his stead shall not be 
made until the powers of the guardian ap- 
pointed or declared as aforesaid have ceased 
under the provisions of this Act.” 

“17(1) In appointing or declaring the 
guardian of a minor, the Court shall, subject 
to the provisions of this section, be guided by 
what, consistently with the law to which the 
minor is subject, appears in the circum- 
stances to be for the welfare of the minor. 

(2) In considering what will be for the 
welfare of the minor, the Court shall have 
regard to the age, sex and religion of the 
minor, the character and capacity of the 
proposed guardian and his nearness of kin to 
the minor, the wishes, if any, of a deceased 
parent, and any existing or previous relations 
of the proposed guardian with the minor or 
his property. 

(3) If the minor is old enough to form an 
intelligent preference, the Court may con- 
sider that preference. 


(5) The Court shall not appoint or declare 
any person to be a guardian against his 
Will.” 

“25 (1) If a ward leaves or is removed 
from the custody of a guardian of his per- 
son, the Court, if it is of opinion that it will 
be for the welfare of the ward to return to 
the custody of his guardian, may make an 
order for his return, and for the purpose of 
enforcing the order may cause the ward to 
be arrested and to be delivered into the cus- 
tody of the guardian. 


(2) For the purpose of arresting the ward, 
the Court may exercise the power conferred 
on a Magistrate of the first class by Sec. 100 
of the Code of Criminal Procedure, 1882. 
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(3) The residence of.a ward against the 

Will of his guardian with a person who is 
not his guardian does not of itself terminate 
the guardianship.” 
These sections provide that a person may be 
declared to be the guardian of the minor and 
bis custody be delivered to such person if it 
is for the welfare of the minor. 

6. Sections 6 and 13 of the Hindu Mi- 
nerity and Guardianship Act, 1956 (for short 
‘the Act, 1956’) read as under: 

“6. Natural guardians of a Hindu minor— 
The natural guardians of a Hindu minor, in 
respect of the minor’s person as well as in 
respect of the minor’s property (excluding 
his or her undivided interest in joint family 
property), are— 

(a} in the case of a boy or an unmarried 
sirl— the father, and after him, the mother: 
provided that the custody of a minor who 
kas not completed the age of five years shall 
ordinarily be with the mother; 

(b) in the case of an illegitimate bey or 
an illegitimate unmarried girl — the mother 
and after her the father; 

‘(c) in the case of a married girl— the 
husband; ` 

Provided that no person shali be entitled 
to act as the natural guardian of a minor 
under the provisions of this section— 

(a) if he has ceased to be a Hindu, or 

‘(b) if he has completely and finally re- 
nounced the world by becoming a hermit 
{vanaprastha) or an ascetic (yati or Sanyasi). 

13. Welfare of minor to be paramount 
consideration — <1) In the appointment or 
declaration of any person as guardian of a 
Hindu minor by a Court, the welfare of the 
minor shall be the paramount consideration. 

(2) No person shall be entitled to the 
guardianship by virtue of the provisions of 
this Act or of any law relating to guardian- 
ship in marriage among Hindus, if the Court 
is of opinion that his or her ` guardianship 
will not be for the welfare of the minor.” 
Under Section 6 of the Act, 1956, mother 
is the natural guardian of her son after the. 
death of his father and under Section 13 of 
the Act, 1956 the welfare of the minor is 
the paramount consideration for declaring 
any person as guardian of a Hindu minor. 
Thus in the facts and circumstances of this 
case, it has to be determined whether it is 
for the welfare of the minor Ashu, the only 
son of the appellant, to declare her as his 
guardian and to make an order for his re- 
turn to the appellant. Learned counsel for 
the parties have taken me through the entire 
evidence on record.. Brieffy, Shrimati Nirmal 
Jam, appellant appearing as P. W. 1 has 
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deposed that her minor som Ashu was born 
on Sth Nov., 1968, that he: husband Vipin 
Kumar Jain died on 14th Oct, 1974, that at 
the time of his death she was staying with 
her father at 68, Raja Park, Shakurbasti, 
Delhi and her minor son Ashu was at. that 
time with his father and grand parents, that 
she was not informed about the death of 
her husband but she came to know about it 
only after cremation and immediately there- 
after she went to the house of parents-in-law 
but she was not allowed to stay there. 


She was asked to attend Tehrwi ceremony. 
She accordingly went there and asked the 
respondents to deliver custody of her minor 
son but they refused. She was not even 
allowed to see the minor. She has further 
deposed that her father, other relations and 
members of Jain Sabha visited the respon- 
dents but they did not deliver the minor to 
her, that ber husband left her at her father’s 
house in 1969 and never came to see her 
thereafter, that whenever she went to enquire 
about the health of her husband the respon- 
dents did not allow her entry in the house 
and she was used to be pushed down the 
stairs, that she had been- writing letters to 
her husband which were. iatercepted. by the 
respondents, and were not delivered to him, 
that she has not remarried and has no such 
intention, that she is employed as a teacher 
earning Rs. 350/- per month, that her father 
was a pensioner and owner of immovable 
property with monthly renal income rupees 
500/-, that she has one married brother 
earning Rs.. 475/- per month while her 
brother’s wife a teacher earns Rs. 27S/- per 
month, l 

In cross-examination she admits that she 
brought up the minor for nearly 10 months 
after birth and has not seen him since ther 
that her relations with her husband were 
normal: and therefore she did not take any 
legal action against the respondents, that 
Kumkum Jain and Nishi Jain respondents 5 
and 7 used to push her down from the 
stairs, that she visited the respondents about 
five times. She has deniec the Suggestion 
that she deserted, her hustand, her minor 
son and matrimonial home. She has further 
deposed that respondents used to complain 
about dowry brought by her, that she had 
written nearly 40 letters to her husband. 
She has denied the suggestion that she was 
of immoral character. The appellant was 
again examined on 26th April, 1976. She 
has stated that her bank talance is Rupes 
4183.43. She produced her pass book. Shiz 
has also stated that she joined Education 
Department of U. P. in January, 1978. - 
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- 9. Suresh Chander Jain P. W. 2, brother 
of the appellant has deposed that he is draw- 
ing monthly salary Rs. 575/- as a mechanic 
in the Indian Railways, that his wife is draw- 
ing a salary of Rs. 280/- per month as 
teacher, that the appellant was brought to 
her father’s house and left there in 1969 by 
her husband Vipin Kumar Jain and husband’s 
brother Navin Kumar Jain end that her hus- 
band had stated at that time that he was 
suffering from ulcer and would take her back 
after recovery. He has further stated that 
he went to the respondents house after the 
death of his brother-in-law but he was not 
allowed entry in the house. Nothing mate- 
tial was stated by him in the cross-exam- 
ination. 

8. Mahinder Kumar Jaina P. W. 3 has 
deposed that the appellant’s elder sister was 
married to him, that the appellants husband 
Vipin Kumar Jain was the son of his mater- 
nal uncle, that the relations between the ap- 
pellant and her husband were normal, that 
the appellant was left at hər father’s house 
by Vipin Kumar Jain and his brother in his 
presence saying that by her continued stay 
in his parents’ house there were bickerings 
and that he would take her back after he 
recovered from illness. He has further — 
deposed that he and the appellant went to 
the respondents to get the custody of the 
minor from them but they refused and sent 
her back with rude behaviour. In crosg- 
examination he denied the suggestion that 
the appellant herself went to her father’s 
house and none took her to father’s house, 
that Vipin Kumar Jain got his Ph. D. Degree 
after the appellant had been left at the 
father’s house and that the appellant is earn- 
ing Rs. 350/- per month as teacher. 

5. Vijender Kumar Jain P. W. 4 Joint 
Secretary of Shri Digamber Jain Sabha, 
Shakurbasti, New Delhi, has deposed that 
the appellant complained to him about non- 
delivery of the minor to her by the respon- 
dents, that seven persons went to the respon- 
dents’ house in December, 1974 to get the 
minor child delivered to the appellant, that 
there were heated arguments between the 
parties and he along with others were hooted 
while they were returning. In cross-exam- 
ination it was denied that they bad gone to 
snatch the minor from the respondents. 

16. Fateh Chand P. W. 5 father of the 
appellant, has deposed that she was being ill- 
treated by her parents-in-law. The appel- 
lant’s husband could not hear. the  ill-treat- 
ment and brought’ her to his. house and left 
her there.. The appellant’s husband’s brother 
had accompanied her at. that- time - assuring 
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that she would be taken back after improve- 


ment of the situation in his house. The ap- 


pellant’s father had accompanied the mem- 
bers of the Jain Sabha for getting the minor 
from the respondents but they refused to 


deliver his custody, and that they had even 


refused to show the child to the appellant 
and others. In cross-examination he says 
that trouble started when the respondenis 
were asked to return the custody of the 
minor son to the appellant. 

~ 41. Ram Chander R. W. 1 examined on 
24th May, 1976 has deposed that the appel- 
lant had left her-in-laws’ . house along 
with brother of her husband 7 or _8 years 
ago. In cross-examination he admits that 
the relations between the appellant and hes 
. husband were cordial. 


12. Dinesh. Kumar Gupta R. W. 2 has 


deposed that he went fo the appellants 
father’s house and informed them about her 
husband’s death and that they felt very, sad 
and were about to burst in tears. 


-43. Gian Parkash R. W. 3 has 
that the- appellant’s 
that he had told him that the appellant was 
not happy with him, that the efforts to patch 
up the differences failed and that the appel- 
lant deserted her husband. In  cross-exam- 
ination he has deposed that the minor. is 
living with the respondents that . the three 
brothers and three sisters of the appellant’s 
husband are unmarried while two sisters 
were already married. . 

14. Anil Kumar R. W. 4 uncle -of the 
minor has deposed that his two brothers and 
three sisters are living. with their mother, 
that he was drawing Rs. 1,300/- per month, 
that his younger brother and Kumkum Jain 
have been running a private school ‘earning 
Rs. 2,000/- per month, that their house ‘con- 
sists of five rooms with modern facilities 
i.e. television, refrigerator and telephone etc. 
that the appellant had deserted her husband 
in 1969 and since then minor has been living 
with them, that they have been looking after 
his welfare that the appellant left the minor 


when he was eight months old, and that she 


never came to see him thereafter. In cross- 
examination he admits that he joined the 
service in April, 1975, that his office is in 
Ballabgarh, that he did his Ph..D. in Struc- 
tural Engineering and that he was not pre- 
sent when the appellant left their house in 
1969. He denied that the appellant was ever 
ill-treated by the respondents. -He does not 
’ knew. the alleged ~ differences between -the 
appellant and her husband. He admits that 
the respondents run. the sempol and resido 
in tenanted _ premises. - ee > eae 
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deposed: 
husband was his friend, 
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“45. Kumari Kumkum R. W. 5: respondent 
has deposed that her eldest brother: is em“ 
ployed at Ballabgarh drawing Rs. 1,300/- per 
month and that she and other respondents 
are running school earning Rs. 2,000/- per. 


‘month, that the appellant had left matri- 


monial home in 1969, when the minor was. 
8 or 10 months’ old and since then she has 
not come to see the child, that she- and hes. 
sisters and brothers brought up the minor 
and she does not know what the appellant is 
doing. In cross-examination she denied that 
the behaviour with the appellant was not 
good or that his brother i.e. the appellant’s 
husband left her at her father’s house. She 
denied all suggestions in cross-examination 
regarding the facts deposed by the appellant 
and her witnesses. She however admits that 
the appellant’s father along with others 
visited her house after the death of the 
minors’ father but they had not come to take 
the minor. 


46. This is the only evidence on ` record. 
No documentary evidence was produced be- 
foré the trial Court. The earnings of the- 
parties is based on oral. depositions only. | 
The respondents have been shown ignorance 
about appellant’s employment as a teacher. - 
The income of the appellant, her brother and. 
brother’s wife and her parents has not been 
challenged. The respondents. are not possess- 
ed of any immovable property. There is no 
evidence that minor’s father left any pro-. 
perty. It appears that he and the respon- 
dents were running the private school. 


17. During the pendency of this appeal, 
the appellant filed an-.application {C. M. ‘ 
No. 1503 of 1980) for permission to prove.: 
copies of letters written to her husband and 
aunt and also two letters received by her. She 
says that said letters were not filed to avoid 


_ mud-slinging between the family members of | 


her husband: Learned counsel] submits that 
this is ‘sufficient cause to prove the said docu- 
ments under O. 41, R. 27 of the Civil P. €. 
which reads as under.: 


“27. (1) The parties to an appeal shall not 
be entitled to produce additional evidence; 
whether oral or documentary, in the Appel- 
late Couit. But fees 


(a) the Court . from “whose decree the 
appeal is preferred has refused to admit evi-. 
dence which ought.to have been admitted, 
or ie ye eae! . 
(aa) the party. seeking. to - produce. addi- 
tional evidence, establishes. that... notwitk- 
standing the: exercise, of..due diligence, such- 
evidence. was not within his . knowledge ‘or. 
could not, after the. exercise of. duc. diligernce,. 
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be produced by him - -at tbe time . when 
decree appealed -against was passed, Or . 


the 


(b) the Appellate Court requires any decu- 


ment to be produced or any witness tc be 
examined to enable it to pronounce jedg- 
ment, or for any other substantial cause- 
the Appellate Court may albow such evidence 
or document to be produced, or witnes: to 
be examined. 

(2) Wherever additional evidence is atow- 
ed to be produced by an Appellate Ceurt, 
the Court shall record the reason for its 
admission.” | 
Various clauses of this rule are not appli- 
cable to the facts of the present case. - Tiere 
is no sufficient cause for allowing the addi- 
tional evidence in the form of letters. In 
State of U. P. v. Manbodhan Lal Srivasatava, 
1958 SCR 533:(AIR 1957 SC 912 at p. 215) 
it has been observed: “It is well settled 
that additional evidence sheuld not be per- 
mitted at the appellate stag> in order to en- 
able one of the parties to remove certain 
lacunae in presenting its case at the presper 
stage, and to fill in'gaps. Of course, the 
position is different where the Appelate 
Court itself requires certain. evidence to be 
adduced-in order to enable it to do jurtice 
between’ the parties?. In Natha Singh vV. 
The Financial Commi., Taxation, Purjab, 
(1976) 3 SCR 620 (623) : (AIR 1976 SC 1053 
at p. 1056), it has been observed: “The crue 


test- to be applied in dealing with appica- 


tions for additional evidence is whether the 
Appellate Court is able to pronounce jadg- 
ment on the materials before it,. witkout 
taking into consideration the additional evi- 
dence. sought to be adducec”. 


"18. Inthe instant case, I do not experience 
any difficulty in giving jedgment on the 
material already on record, There is hus 
no substantial reason to atow the appelant 
to adduċe additional evidenze. 


19. Tbe appellant filed another E 
tion (C. M. No. 2846 of 1982) under. O. 41, 
R. 27 of the Civil P. C, alleging that her 
father Shri Fateh Chand hai executed a Vill 
dated 4th August, 1976. which is a regist-red 
document, that her father died on 21st Sept., 
1981 during the pendency of this apzeal. 
The Will had already been filed on the re- 
cord of the trial Court but was -pot proved 
as the execufant of the Will was alive at. <hat 
time. The appellant submicted that certain 
immovable. property was: bequeathed to her 
and her minor son: under the Wil. . She 
therefore. sought permission to prove the Nil 
and to take into consideration. the centznts 
ef the Will while deciding -this appeal. - Sub: 
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sequent. fata arising after the filing of the ap-[ 
peal, itis well established, can.be looked into 
to give appropriate relief. . By order dated 
15th Sept., 1982 the Will was allowed to b 
proved. The two attesting witnesses to the 
Will i.e. Krishan Lal Kalra and Harnam 
Singh Sodhi were examined in this Court on 
20th Oct., 1982. No evidence was adduced 
on behalf of the respondents. . These- wit- 
nesses proved the execution of the Will and 
its attestation by them... Thus the Will dated 
24th August, 1976 Ext. A.1 on the record of 
the trial Court stands duly. proved. 


2@. Under the Will father of the appel- 
lant has bequeathed certain portions of the 
property No. 68, Raja Park, Shakurbasti, 
Delhi to the appellant. ‘The Will further 
mentions that her minor son after her death 
would have a right in her property if he were 
residing with her. In other words, the minor 
in this case would be entitled to immovable 
property detailed in the Will bequeathed to 
his mother-appellant only if he resides with 
her. If he does not reside with her he would 
lose his right in the said property under the 
Will. Thus if the minor remains in the cus- 


_tody of his mother-appellant he would acquire ` 


rights in the immovable preperty according 
to the Wil. The minor, his father and re- 
spondents havé no other immovable property. 


21. Learned counsel. for -the appellant 
submits that the trial Court was not correct 
in holding that it was not for-the welfare of 
the minor to give his custody to the appel- 
lant. He says. that incapability; if any, of 
the appellant to provide the facilities of tele- 
vision, telephone and- refrigerator to the 
minor, as held by the trial Court, is no 
zround either for refusing the custody of the 
minor to ber or for not declaring her as his 
guardian. He also submits. that the minor 
was in the custody of his father, the natural 
guardian up to.the time: of his death and 
therefore it is immaterial if the appellant had 
not taken any steps to secure custody of her 
minor son, when she was Hving separately 
irom her husband. “Learned counsel further 
submits that there is no reliable evidence on 
record to hold: that the appellant deserted 
matrimonial home.: He also says that ser- 
vice of any notice demanding custody of the 
minor is not necessary. Learned counsel for 
the appellant’ submits ‘that the appellant is 
entitled to an order declaring that she is the 
suardian of her minor son after the death 
of her husband. He further says. that She 
is also entitled te his custody .fo the- exclu- 
sion of the respondents: and that it would 
be for. the welfare of the minor if ` such 
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declaration is made and his custody is deliv- 
ered to her. 


22. From the evidence of both the parties 
it is established that the appellant has been 
living with her father since 1969, that the 
minor lived with his father up to the time 
of his death in 1974, that the appellant was 
not allowed to see her minor son since the 
death of her husband, that attempts were 
made by the appellant, her father, brother 
and members of Jain Sabha to get the cus- 
tody of the minor restored to the appellant. 
The members of the Jain Sabha, appellant 
and others approached the respondents for 
custody but it appears that they were not 
heard at all by them. The relations be- 
tween the appellant and her husband were 
cordial and not strained as admitted by Ram 
Chander, R. W. 1 besides other evidence on 
behalf of the appellant which I am of the 
opinion is natural and inspires confidence. 
Mahinder Kumar Jain, P. W. 3 is a common 
relation. His wife is the sister of the appel- 
lant. The deceased husband of the appellant 
was the son of his maternal uncle.. P. W. 3 
has also deposed about the respondents’ rude 
behaviour towards the. members 
Sabha and others when they approached. the 
respondents in. this unfortunate affair of cus- 
tody. It is admitted by Kumkum Jain 
R. W. 5 that the appellant, her father along 
with others visited her nonse after the death 
of her brother. 


23. The desertion of the matrimonial 
home by the appellant has not been proved. 
In fact there is no reliable evidence to estab- 
lish désertion. Navin Kumar Jain, respon- 
dent has not appeared as a witness to rebut 
the case of the appellant regarding her go- 
ing to her father’s house with him and with 
her husband. It was admitted by R. W. 1 
that the appellant went to her father’s house 
along with the brother of her husband. It 
appears that the relations between the appel- 
lant and her-in-laws “became strained 
sometime after marriage on account ' of 
dowry. It is in evidence that Kumkum Jain, 
respondent used to complain that the appel- 
lant had not brought any dowry. T am 
therefore of the opinion that under these cir- 
cumstances the appellant had to go to her 
father’s house in 1969 at the suggestion of 
her husband, and the minor was kept by his 
father. © 

24. The respondents are unmarried and 
after their marriage they may not ‘have love 
and affection for the minor. The probability 
is of the minor’ being neglected by the . re- 
spondents. Fhe appellant is the «natural 
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guardian of the minor, after the death of his 
father. Under Sec. 6 of the Act, 1956, dur- 
ing the lifetime of minor’s father, mothep 
cannot be his guardian. Minor was with 
his father throughout but after his death the 
preferential right to act as a guardian of the 
minor is that of the mother and not of ai 
uncle, aunts or grandmother., 


25. It is established on record that dera 
is not much difference in the financial statug 
of the two families. The appellant, hep 
brother, brother’s wife are employed. Hep 
mother has rental income. These facts have 
not been disputed by the respondents. The 
appellant’s father made a Will on 24th Aug., 
1976 Ext. A.1 which is registered and has 
been proved, as already observed, The ap- 
pellant has inherited property. The minon 
has been conferred rights in the property 
left by appellant’s father if he resides with 
her. The respondents admitfedly have no 
property of their own except salary income 
or income from running the private school. 

26. The facilities of television, telephone 
and refrigerator available to the minor in 
the house of the respondents cannot be a 
ground to deprive the appellant from tho 
custody of her only minor son after the 
death of his father.. Even if it is assumed 
that the financial status.of the respondents 
is. better than that of the appellant, her 
brother and mother, it does. not stand to 
reason that merely on account of better 
financial status of.a person other than natu- 
ral guardian, the custody of a minor can be 
refused to the natural guardian. Had it 
bzen so, poor persons would not be able to 
retain the custody. of their minor children, 
if for any reason, those children have re- 
mained with ofher relations having better 
financial status. In the instant case, the trial 
Court has taken into consideration the facis 
lities available to the minor with the respon- 
dents. Those facilities are telephone, tele- 
vision and refrigerator. These are not ne- 
cessaries. of life. They may be called 
luxuries... If the mother of the minor is not 
ima position to provide these facilities to 
the minor, I do not think that the custody 
can- be refused on this ground alone to the 
appellant. 

27. The welfare of a minor is not to be 
The word ‘Welfare’ 
must be taken in its widest sense. In re: 
McGrath (Infants), 1893 Œ) Chancery Divi- 
sion 143 (148) it is observed: “The dominant 
matter for the consideration of the Court is 
the welfare of the child. * But the welfare of 
a child is not to’ be measured by money 
only, nor by physical comfort only... ‘The 
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word welfare must be taken in its wrest 
sense. The normal and reigious welfare of 


the child must be considered as well as its. 


physical well-being. Nor can the ties of 
affection be disregarded”. These obseva- 
tions were followed in Raman Konderaa v. 
Ayyappan Panchal, AIR 1959 Ker 396; Dr. 
Chacko Pulparampil v. “Margarete Maria 
Pulparampil, AIR 1973 Ker 100 (FB) and 
C. S. Reddy v. Smt. Yamuna Reddy, AIR 
1975 Kant 134. The principal considerations 
laid down in Section 17 of the Act, 1890 are 
age, sex and religion of the minor, the œar- 
acter and capacity of the proposed guarcian, 
his nearness of kin to the -ninor, relatios of 
the proposed guardian with the minor of 
his property. Further the wishes of the 
minor may also be taken into consideration 
if he is old enough to form an  intellizent 
preference. The Court is further guidec by 
the persona] law of -the minor while de-lar- 
ing the guardian of the minor. 


28. The minor who is row 14 years of 
age was examined by me. He stated that 
he had no time to meet his mother. Then 
he said that he did not want to see his 
mother. He gave no reason. J am of the 
opinion that the minor though aged 14 years 
is not fit to form an inteligent prefersnce 
which may be considered in. deciding his wel- 
fare. The trial Court hes observed that 
minor refused to go with his mother. It was 
but natural for him not tọ recognise bis 
mother when he had been in the custody of 
his father while his mother lived separately 
from him. Itis admitted thatthe mother had 
‘separated from his father when the minor 
was about 10 months old. 


29. Jt appears that the application for 
custody and for declaration as guardian was 
filed within about three months after the 
death of her husband but the minor had 
never been allowed by the respondents tc see 
his mother. Jt further appears to me that 
th: minor is under the influence of the re- 
spondents. This is not good for him A 
mother ordinarily cannot be deprived o: the 
custody of her only son after the death cf 
minor’s father unless the minor can be tene- 
fitted substantially if somebody else is ap- 
pointed or declared as guardian. The daim 
for declaration for appointment of na ural 
guardian under personal law ought not -o be 
disregarded except on good grounds. Ac- 
cording to Hindu Law the natural guaxdian 
of the minor child is the father. In the next 
place the guardian of the child is the mother. 
The very principle of the guardianship is 


that there is a presumption that parents will 
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be able to exercise good care in the welfare 
of their children if they do not happen to 
be unsuitable as guardians. In the instant 
ease nothing has been proved against the 
habits or ways of living of the appellant. 
In short, no good ground has been proved 
fo hold that the appellant is unfit to act as 
guardian of her only minor son. i 


30. In Tumina Khatun v. Gaharjan Bibi, 
AIR 1942 Cal 281, it has been observed that 
under Section 17 of the Act, 1890 normally 
a person under the personal law would be 
entitled to the custody of the children in 
preference to anyone else and he should be 
appointed as guardian and it is only in ex- 
cepttional circumstances, that anyone else 
could be appointed. In Smt. Bhagbati Deiv. 
Muralidhar Sahn, AIR 1943 PC 106 it has 
been observed that the principal matter to 


be considered in the matter of appointment 


of a guardian of the minor is the welfare of 
the infant, but no doubt the mother has a 
strong claim to be appointed as the guardian 
both of the person and of the property, and 
her claims ought not to be disregarded ex- 
cept on gosd grounds. In Mt. Halmian 
Mt. Ahmedi Begum, AIR 1949 
All 627, it has been observed that one has 
fo see who out of several applicants has a 
preferential right to be appointed a guardian 
of the miner under the personal Jaw of the 
minor. If that person is unfit to be appoint- 
ed as guardian, he will not be appointed. 
It has further been observed that if the con- 
siderations are not very weighty and there 
is merely a slight preference in favour of 
that other person, the guardian pointed out 
by the personal law of the minor should be 
preferred. 


In Mir Mohamed Bahauddin v. Mujee 
Bunnisa Begum Sahiba, AIR 1952 Mad 280, 
it has been observed that the paramount 
consideration in cases coming up under the 
Guardians and Wards Act appointment of 
guardian should be the welfare of the minor. 
But it must be as far as possible consistent 
with the personal Jaw relating to the parties. 
The preferential right of any person to the 
guardianship under the personal law cannot 
be ignored unless he is totally unfit io be 
appointed as guardian and Courts must ne- 
cessarily consider his claims im preference 
to any other. Similar observations were 
made in Jamuna Prasad v. Mst. Panna, AIR 
1960 All 285 and Smt. Dr. Snehlata Mathur 
v. Mahendra Narain, AIR 1979 Raj 29. The 
welfare of the minor is the paramount con- 
sideration in deciding the question of cus- 
tody under Section 25 of the Act, 1890. The 


` 


128 Delli - 


rincipal considerations or tests, in order to 
secure this welfare, are mentioned in- Sec. 17 
of the Act, 1890. These tests are no doubt 
laid down under the -said section . but are 
equally applicable in considering the welfare 
of the minor under Section 25. of the Act, 
1890. (See: Samuel’ Stephen Richard v. 
Stella Richard, AIR 1955 Mad 451).. 

31. I am therefore of the opinion that 
the appellant being the mother and natural 
guardian of her minor son is entitled to be 
declared as his guardian’ and nothing has 
been proved against her for holding her un- 
fit to act as such. The uncles, aunts of 
grandmother of the minor cannot have pre- 
ference over the rights of the mother i.e. 
the appellant. It will be for the welfare of 
the minor if his custody is restored to the 
appellant. The minor has moral as well as 


legal duty to look after his widow mother 


after’ he attains majority. This he can do 
only if he remains with the mother. He 
would also be entitled to rights in the im» 
movable property referred to in the Will of 
the appellant’s father, if he resides with her. 
The love and affection which the mother can 
give to her son cannot be bestowed upon 
him by anybody else. It is in exceptional 
circumstances that a mother can be deprived 
of the guardianship or the custody of her 
minor son after the death of the father of 
the minor.. No exceptional circumstances 
have been proved.. No adverse inference can 
be drawn against the appellant for not serving 
any notice demanding the custody of the 
minor from the. respondents. No law ‘has 
been brought to my notice. 

32. The trial Court was, therefore, not 
correct in dismissing the appellant’s applica- 
tion. The appeal is accepted setting. aside 
the impugned judgment and order dated 19th 
Nov., 1979 of the trial Court. The appel- 
lant is declared to be the guardian of -tho 
minor Ashu under Section 7 of the Guard- 
ians and Wards Act, 1890 and it is further 
declared that it will be for the welfare of 
the minor to return to the custody of the ap- 
pellant. The respondents are directed to de- 
liver the custody of the minor son Ashu to 

i\e appellant within two weeks failing which 
the said minor may be arrested in accordance 
with law and delivered into the custody of 
the appellant, 








33. Leave is granted to the ‘appellant to. 
seek further directions, if any; from the Dis-. 


trict Judge in this’ matter.’ 


Parties are left 
to bear their own costs, i 
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F. A. O. (OS) No. 146 of 1980, D/- 3-11- 
1982.% 


Contract Act (9 of 1872), Section 126 — 
Application for permission to invoke bank 
guarantee — Permission cannot be withheld 
by granting temporary. injunction on ground 
of existence of dispute between party to the 
contract and bank’s client. (G) Civil P. C. 
(1908), O. 39, Rr. £, 5 (i); Gd Banking — 
Bank Guarantee). 

Where in an application for permission to 
invoke bank guarantee against certain con- 
tract, a temporary injunction was granted re- 
Straining payment of amount due under the 
bank guarantee on the ground of pendency 
of. dispute between the parties to the con- 
tract, the injunction was held unjustified. 

(Paras 17, 18, 19, 22) 

Merely because suits between the parties 
are pending would not, ipso facto, entitle the 
piaintiff to the grant of an injunction. Fur- 
ther a bank guarantee is a contract between 
the issuing bank and the person in whose 
favour the guarantee has been furnished. 


‘Though the bank guarantee may have been 


issued by the banker at the instance of its 
client, as far as the bank guarantee is con- 
cerned, it is a bilateral contract between the 
banker and the party in whose favour the 


- guarantee has been furnished. The party at 


whose instance the ‘guarantee has been 
furnished is, in a way, a stranger to the said 
contract of bank guarantee. The person in 
whose favour the bank guarantee has been 
issued has a right to ask the bank to fulfil 
its obligations in terms of the bank guaran- 
tee. If the terms of the bank guarantee 
entitle a party to ask for the payment of 
money from the bank then that right cannot 
be interfered with merely for the reason that 
there exists a dispute between the party and 
the client at whose instance the bank guaran- 
tee had been issued. I. A. No. 2937 of 1980, 
D/- 1-12-1980 (Delhi, Reversed. < 

i (Paras 17, 19 
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cantile) Ltd. v. National Westminste- 
Bank Ltd. 20 

(1978) 1 All ER 976. 

(1978) QB 159, Edward Owen Engineering 
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(1966) 2 LI LR 495, Elian v. Matsas 25 


_ Rajiv Sawhney with Sanjeev Seth, for Ap. 


pellants; S. K. Paul (for Mo, 1) and L 
Kishore (for Nos. 2 and 3), for Respondente. 


- B. N. KIRPAL, J.:— This appeal arises 
from the order passed on an applica- 
tion under Order 39, Rules 4 end 5, C. P. C 
moved by the appellant wherein it had soughs 
permission to invoke bank guarantee which 
had been furnished by the respondent. 

2. It appears that the appellant was try 
ing to negotiate with the Iranian State Raik 
_Wways for the supply of certain goods. 
order to be able to negotiate the proposed 
contract the appellant, it seems, approached 
the respondents in order to ascertain for it- 


self as to whether it would be in a position . 


to make the supplies. 


3. Some understanding between the par 
ties was apparently arrived at. This is. re 
flected in a bank guarantee dated {4th Jul; 
1976 in favour of the appellant by the Pun 
jab National Bank, Shahdara, Delhi, which 
had been furnished at the instance of th: 
respondent. The relevant portions of th: 


bank guarantee, with which w2 are concern 


ed in the present case, read as under :— 
“With reference to contract made between 
Tranian State Railways and M/s. Harprashad 
and Company Limited, Mahajan House 
E 1 & 2 NDSE Part H New Delhi fo- 
supply of Railway Track Components and im 
compliance with request made by M/s. Sudar- 
shan Steel Rolling Mills, 601 [fotiram Roac, 
Shahdara, Delhi-110032. We Punjab National 
Bank, Shahdara, Delhi-32, hereby guarante- 
the good performance of the obligation; 
which M/s. Sudarshan Steel Rclling Mills ha: 
assumed towards Harprashad and Companr 
Limited in accordance with the above con- 
tract. 

In case M/s. Sudarshan Stee! Rolling Mills 
failed in the judgment of M;s. Harparshad 
and Company Ltd. to carry out and fulff 
any of the obligations assumzsd under ths 


said contract, we undertake to pay prompilr. 


‘ the — Punjab . National Bank, - Parliamen: 
Street, New Delhi, in favour of. sa Harpar- 
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shad and Company Ltd., or their order, 


- purely upon receipt of first written notice, 


any amount up to Rs. 12,13,616/- that may 
be claimed by them for any reason or pur- 
pose, at their own discretion -without it being 
necessary for M/s. Harprashad and Company 
Ltd., to issue a declaration or take action 
through administration legal or other chan- 
nels, or to prove the default of M/s. Sudar- 
shan Steel Rolling Mills, and/or the variety 
of the affirmations made by them. 


Guarantee will be effective on execution of 
contract between Messrs. Harprashad and 
Co. Ltd. and Messrs. Sudershan Steel Rolling 
Mills/receipt of confirmed order/LC in favour 
of Messrs. Sudershan Steel Rolling Mills.” 


4, Thereafter on 3rd March. 1977 a formal 


-contract between the appellent and the 


Tranian State Railways was executed. The 
aforesaid bank guarantee. contemplated that 
a formal contract between the parties herein 
would be executed. After the appellant had 
entered into an agreement with the Iranian 
State Railways, it entered into the said 
formal agreement with the respondents on 
22nd June, 1977. Under this agreement the 
respondent (who was referred to in the 


. agreement as the “contractor”’) undertook 


certain: obligations to be fulfilled qua the ap- 
pellant (referred to in the agreement as the 
‘The provisions of the said 
agreement, which are relevant for the pur- 
poses of this appeal, are contained in Cis. 4, 
5 and 7 which read as follows: 


“4. That the ‘Contractor’ shall be paid in 
Indian Rupees for supply of the goods at 
price equivalent to US $ 490.34 per metric 
ton C & F Khorramshahri Bunder Shahpour. 
This C & F price of US $ 490.34 per metric 
ton mentioned above has been arrived at 
after deducting from the gross C & F price 
of US $ per metric ton, a sum of US 
$ 20.06 per metric ton, being the share of 
cash incentive apportionable to the ‘Expor- 
ter’? calculated @ 24% on US 83.60 i.e. 
F. O. B. value assigned to ‘Exporter’ out of 
the total cash incentive receivable from the 
Government of India. It is agreed by and 
between the parties that in the event of any 
variation in the rate or amount of cash as- 
sistance, proportionate change will be made 
in the amount of US $ 20.06 per metric ton 
as aforesaid and corresponding change will 
be made in the price of US $ 490.34 per 
metric ton C & F Iranian Port, payable to 
the contractor. 
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5. The ‘Exporter’ has approached Sbipping 
Companies for special reduction in the 
freight rate. It is specifically agreed by and 
between. the parties that in the event of any 
special reduction in the freight rate inclusive 
of all surcharges, it obtained by and due to 
efforts of the ‘Exporter from the shipping 
companies the benefit of this special .reduc- 
tion shall be appropriated as follows: 


Special reduction up to US $ 20 per ton 
along with all the cash incentives thereon re- 
sulting by- virtue of F. O. B. price going up 
en account of the special reduction in 
freight, to be: appropriated for the benefit of 
the ‘Exporter’. Any special reduction over 
and above US $.20 per metric ton along with 
all the. cash incentives resulting by virtue of 
F. O. B. price going. up, to be shared equally 
between the ‘Exporter’ and the ‘Contractor: 
The ‘Contractor’ will be at liberty to make 
shipments according to his convenience 1D 
accordance with the Article No. 3 of the 
‘Purchase Contract) If for the special re- 
duction a minimum quantity is specified the 
same will. not- exceed 200 tonnes per ship- 
ment. Any normal decrease in freight of 
surcharges thereon. shall be to the account 
of the ‘Contractor’ along with the cash im 
centive resulting by virtue of F. O. B. prices 
going up. 

It. is agreed. between the parties that prices 
shall be: accordingly adjusted as and when 
such: special: reduction takes. place and to the 
extent of shipments sent under such special. 
reduced: rate. of freight. 

7. That the ‘Exporter’ has furnished 3 
performance guarantee of the value of the 
10%. of the ‘Goods’ to be supplied te 
‘Foreign Buyer’ under the ‘Purchase Con- 
tract’, of the Punjab National Bank, Parlia- 
ment Street, New Delhi. The said perform- 
ance guarantee has been furnished by the 
Punjab National Bank against a counter- 
guarantee of the contractor. It is clearly 
agreed and. understood that. in the event of 
any amount being paid or payable under 
the. performance guarantee of the ‘Exporter’ 
to the ‘Foreign Buyer’ due to fault. of the 
‘Contractor’, the ‘Contractor’ through its 
counter-guarantee or otherwise shall make 
good the. payment made pursuant to the 
aforesaid bank guarantee by Punjab National 
Bank and’ any such payment shall be exclu- 
sively and solely to the account of ‘Con- 
tractor’ and the Punjab National Bank’s 
certificates in respect of: payment made. under 
the. performance. guarantee shall be. final and 
binding upon the ‘Contractor. ” 

5. The appellant wanted to mvoke fhe 
said bank guarantee. as, according. to it, the 
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Jranian State Railways had not paid a sum 
of US $ 2,60,000 under the contract. In 
order to prevent the said guarantee from 
being invoked, the respondent filed Suit No. 
933 of 1978 wherein it was prayed that the 
permanent injunction should be issued re- 
straining the appellant herein from invoking 
the aforesaid bank guarantee dated 14th 
July, 1976. 


é Along with the aforesaid suit the re- 
spondent herein filed an application for the 
grant of an interim injunction for restrain- 
ing the present appellant from encashing the 
bank guarantee. The interim injunction, as 
prayed for, was granted. The appellant 
herein then filed an application for vacation 
of the same. 


7. By order dated Ist Dec, 1978 the 
aforesaid interim applications of the parties 
in the aforesaid suit were disposed of by 
D. K. Kapur, J. An injunction was granted 
restraining the present appellant from encash- 
ing the bank guarantee. It was directed that 
the bank guarantee should not be encashed™ 
unless the Iranian State Railways invoke the 
performance guarantee furnished to it by the 
appellant. It was further held that the ap- 
pellant herein could encash the bank guaran- 
tee if the appellant found that the respon- 
dents have failed to fulfil the obligations 
under the contract. The learned Judge 
directed that whenever the appellant wanted 
to imvoke the bank guarantee it should in- 
form the Court by an application about the 
same and if the Court permits, then the 
bank guarantee may be encashed. 

§. An appeal was filed against the ‘said 
decision. The said appeal was, however, dis- 
missed by a Division Bench of this Court ` 
in a judgment which is reported as M/s. Har- 
prashad and Co. Ltd. v. Sudarshan Steel 
Mills, AIR 1980 Delhi 174. It was observed 
by the Division Bench that, in terms of the 
bank guarantee, the appellant herein should 
have given a notice in writing to the bank 
stating that in its judgment the respondents- 
herein had failed to carry any of the obliga- 
tions imposed upon them by the agreement 
dated 22nd June, 1977 and, therefore, the 
appellant had: become entitled to recover the 
amount under the bank guarantee. Unless 
such a notice was given the bank was not 
obliged to make the payment. It is for this 
reason the appeal was dismissed. 

9. The appellant then filed an application 
under Order 39, Rule 4, being I. A. 2937 of 
1980, from whose decision the present appeal 
arises. In this application the appellant 
sought to inform this Court that it desired 
to encash the Bank guarantee for a sum of 


- 


1983 


Rs. 8,02,541-75. According to the appellant 
this sum had become due and payable to it 
in terms of Clauses 4 and 5 of the agree- 
ment dated 22nd June, 1977 and, in its judg- 
ment, this was the loan which had been 
suffered by the appellant herein on account 
of the failure of the respondent to perform 
and fulfil the obligations contracted by the 
respondents herein under the agreement 
dated 22nd June, 1977. The appellant gave 
the details how this amount of Rs. 8,02,541-75 
had been arrived at and also filed documents 
in support of its claim. 


10. The respondent filed its reply 
opposing the said application. It also con- 
fended that the aforesaid amount was not 
payable to the appellant. In paragraph 6 of 
the reply it was contended by the respon- 
dent as follows :— 


“That the bank guarantee dated 14-7-1976 
furnished by defendant No. 3 for plaintiff to 
defendant No. 1 was for the good perform- 
„ance of the contract and it was subject to 
the contract dated June 22, 1977 executed 
between the plaintiff and deferdant No. 1. It 
is specifically denied being wrong, false, 
mala fide and illegal that the plaintiff has 
committed any breach of the abovesaid con- 
tract and/or has failed to fulfil the obliga- 
tions under the abovesaid contract dated 
June 22, 1977 which has enabled the defen- 
dant No. 1 to invoke and encash the bank 
guarantee amount.” 


14. The appellant filed a r2joinder to the 
said reply reiterating the averments contain- 
ed in the application. By order dated 
Ist Dec., 1980 R. N. Aggarwal, J. dismissed 
” the appellants application. The learned 
single Judge held that the bank guarantee 
referred to the purchase comtract between 
the appellant and the Iranian State Railways 
and the guarantee made no reference to the 
agreement dated 22nd June, 1977. It was 
observed that on the day when the bank 
guarantee was furnished by the respondent, 
the only obligations in contemplation of the 
parties were those contained in the contract 
between the appellant and th2 Iranian State 
Railways. The agreement between the par- 
ties dated 22nd June, 1977 was held noi to 
be in contemplation of the parties. Accord- 
ing to the learned Judge this view finds sup- 
port from clauses 2 and 7 of the contract 
dated 22nd June, 1977. It was lastly cb- 
served that disputes have already been refer- 
red to arbitration and the bank guarantee 
~ should not be allowed to be invoked. 

12. We are unable to agree with the 
‘conclusion arrived at by the fearned single 
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Judge. In our opinion the bank guarantes 
could be invoked if the appellant was of the 
view that the obligations under the agree- 
ment dated 22nd June, 1977 have not been 
fulfilled by the respondents. The bank 
guarantee is unhappily worded, but on a 
close scrutiny of the facts the only conciu- 
sion possible is that the ‘contract’ referred 
to in the bank guarantee, the non-fulfilment 
of which entitles the appellant herein to in- 
voke the bank guarantee, can only be the 
‘contract’ between the parties therein, and 
the bank guarantee does not refer to the 
contract between the appellant and the 
Iranian State Railways, as held by the learn- 
ed single Judge. It is important to note 
that the bank guarantee dated 14th July, 
1976 in terms states that “it will be effective 
on execution of contract between M/s. Hat- 
prashad & Co. Ltd. v. M/s. Sudarshan Steel] 
Rolling Mills ........”. In the bank guarantee 
it is stated that the bank guarantees “the 
good performance of the obligations which 
M/s. Sudarshan Steel Rolling Mills have as- 
sumed towards M/s. Harprashad & Co. Lid., 
in accordance with the above contract”. 
The money is to be paid if the respondent 
“fails in the judgment of M/s. Harprashad 
& Co. Ltd., to carry out and fulfil any of 
the obligations assumed under the said con- 
[yo] E ”, At the time when the bank 
guarantee was issued, no contract between 
the Iranian State Railways and M/s. Har- 
prashad & Co. Ltd., had in fact come into 
existence. In any case the respondent herein 
was not a party to that contract. Unde 
the contract dated 3rd March, 1977, betweer 
the appellant herein and the Iranian State 
Railways, no obligations were assumed by 
the respondent. There was no privity of 
contract between the respondent and the 
Iranian State Railways. -The tast portion in 
the bank guarantee, wherein it is stated that 
the same will come into effect on the execu- 
tion of a contract between the parties herein, 
leads us to believe that there was an cral 
agreement between the partie. which was 
reduced to writing on 22-6-1977. The re 
spondent had to discharge its obligations 
towards the appellant under the said agres- 
ment and not under the agreement between 
the appellant and the Iranian State Railways. 
The bank guarantee makes reference only to 
that contract under which obiigations have 
been assumed by the respondent towards the 
appellant. That contract can only be the 
contract dated 22nd June, 1977. 


13. As already noted, the bank guarantee 
is to be effective only on formal -contract 


between the parties being executed. If the 
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agreement dated 22nd June, 1977 had not 


been entered into there would be no obliga-: 
respondent 


tions to be performed by the 
towards the appellant. The bank guarantee 
was to come into operation not on the ‘day 
it was executed but was to come into opera- 
tion at a future date. That future date was 
to be the date when the contract between 
‘the parties had been executed. The agree- 
ment between the parties was executed on 
22nd June, 1977 and itis with effect from that 
day that the bank guarantee became effec- 
tive and came into operation. The question 
of invoking the bank guarantee can, there- 
fore, arise only after 22nd June, 1977 and 
not earlier. The occasion for interpreting 
the terms of the bank guarantee would thus 
arise only after 22nd June, 1977, after it 
has come into operation, and the word ‘con- 
tract’ referred to in the bank guarantee can 
only mean the contract dated 22nd June, 
1977 for it is under that agreement that cer- 
tain obligations have been taken over by the 
respondent. We are, therefore, of the opin- 
ion that the bank guarantee had been 
wrongly construed, by the learned single 
Judge, to mean that the ‘contract’ referred 
to in the said bank guarantee was the ‘con- 


tract? of purchase between the appellant and. 


the Iranian State Railways and not the 
agreement dated 22nd June, 1977. 


414. There is one other reason why the 
learned single Judge could not have come 
to that conclusion which he did. The law 
of pleadings requires that a party cannot 
urge contrary to what it has pleaded. In 
para 6 of its reply to I. A. 2937/80, which has 
been quoted hereinabove, the respondent 
has clearly admitted that the bank guarantee 
dated 14th July, 1976 furnished by it “was 
for the good performance of the contract 
and it was subject to the contract dated 
June 22, 1977 executed between the plaintiff 
and defendant No. 1”. (Emphasis added.) 


The respondent, therefore, clearly admitted 
in its reply that the bank guarantee was fur- 
nished by it in respect of the contract dated 
22nd June, 1977. There being no dispute 
between the parties of this issue, the con- 
trary finding cannot be sustained. 

15. We also find that the attention of the 
learned Judge was presumably not drawn to 
the observations of the Division Bench ‘in the 
earlier case between the parties. It was ob- 
served by the Division Bench that the bank 
guarantee could be invoked when: the appel- 
lant states that the respondent 
to carry ‘out any of-the obligations imposed 


Upon it-by the agreement dated 22nd....Fune; : 
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1977”. The Division: Bench: decided -the case 


“on the basis- that- the contract referred- to in 


the bank guarantee was .a contract dated 
22nd June, 1977 and not the contract be- 
tween the appellant and the Iranian State 
Railways. i E -> 

16. It was contended by the learned coun- 
sel for the respondent that according to 
clause 7 of the agreement dated 22nd June, 
1977 the bank guarantee could be invoked if 
the appellant herein is required to pay any 
amount to the Iranian State Railways, in 
terms of the performance guarantee executed 
by it in favour of that railways. We are 
unable to agree with this submission, The 
agreement dated 22nd June, 1977 does not 
say that the bank guarantee could be operat- 
ed upon only if any sum becomes payable 
to the Iranian State Railways on a default 
being committed by the respondent. The 
obligations of the respondent to make pay- 
ment are to be found in the bank guarantee. 
Clause 7 of the agreement dated 22nd June, 
1977 only clarifies that the bank guarantee 
would also cover the Iranian contract, but 
whether the bank guarantee could: be em- 
cashed or not will really depend upon the 
terms of the bank guarantee, and the terms 
of the bank guarantee cannot be ‘varied os 
overridden by any of the terms of the agree- 
ment dated 22nd June, 1977. This is also 
held" in the earlier decision by the Division 
Bench at page 180 of the report, when it 
was observed that “the agreement dated 
22nd June, 1977, has been read with the 
bank guarantee only to understand the terms 
of the bank guarantee and not to override 
the terms of the bank guarantee”, The bank 
guarantee is to be invoked if the. respondent 
does not fulfill its obligations in favour of 
the appellant in terms of the agreement 
dated 22nd June, 1977. Clause.7 of the 
said agreement only extends the operation of 
the bank guarantee. . The said clause is, in 
effect, in the nature of .an indemnity and 
it would entitle the appellant to encash. the 
bank guarantee if the appellant has to make 
payment to the Iranian State Railways due 
to any fault of the respondent herein. 

17. It was contended: on behalf. of. the 


Tespondent that as disputes. between the par- 


ties are pending adjudication, ` the 
Judge was right in issuing: the. temporary 
injunction. In our opinion, merely . because 
suits between the parties are pending would 
not, ipso facto, entitle the : plaintiff: to. the 


single 


: grant. of an injunction. -Ft was: held. by this 


Court in M/s. .Harprashad..& :Co/s..case (AIR 
1980. Delhi..174) (supra). that....the . liability 
under the bank guarantee is absolute and 
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cannot be evaded by raisitg disputes. The 
Court held that “any-dispuze: raised under 
the agreement of 22nd Jure, .1977 cannot 
be a reason for non-payment of the amount 
due under the bank guarantee. The bank 
guarantee is an autonomous and independent 
contract and must have effect according to 
its own terms”. 


18. The case of Harprashad & Co., was 
followed by another Division Bench of this 
Court in its judgment in the case of Premier 
Tyre Ltd. v. State Trading Corporation, 
1981 Rajdhani LR 138. In Premier ‘Tyre’s 
case a bank guarantee had been given which 


was in the nature of a performance guarantee. 


According to Premier Tyré Ltd., a dispute 
had arisen as to whether eny default had 
been committed by it or nct and as such the 
State Trading Corporation should be re 
strained from realising the bank guarantee. 
The single Judge having refused to grant an 
interim injunction an appeal was filed. 
Sachar, J. speaking for the Bench, observed 
that “it is now well settled that performance 
guarantee stands on a similar footing to an 
irrevocable letter of credit. The bank which 
gives a performance guarantee must honour 
that guarantee according to its terms”. It 
was held that in terms of the bank guarantee 
it was wholly irrelevant as to whether a dis- 
pute has been raised and as to whether the 
party which furnished the bank guarantee 
had failed to fulfil its obligations or had be- 
-lcome liable to make ‘the payment. The 
terms of the bank guarantee have to be seen 
on their own. 


19. A bank guarantee is a contract be 
tween the issuing bank and the person in 
whose favour the guarante2 has been fur- 
nished. Though the bank guarantee may 
have been issued by the banker at the in- 
stance of its client, as far as the bank 
guarantee is concerned, it -s a bilateral con- 
tract between the banker and the party in 
whose favour the guarante: has been fur- 
-inished. The party at whose instance the 
guarantee has been furnished is, in a way, a 
stranger to the said contract of bank 
guarantee. The person in whose favour the 
bank guarantee has been issued has a right 
to ask the bank to fulfill its obligations in 
terms of the bank guarantee. If the terms 
of the ‘bank guarantee enti-le a party to ask 
for the payment of money from the bank 
then that right cannot . be interfered with 
. merely for the reason that there exists a dis- 
' Ipute. between that party ard. the client at 


=e bwhese- instance the. ‘bank k gaarantee.t had: been E 
E ie guarantees . has.. also been taken by 
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20. : Reference in this context. may. , use- 


fully. be made. to a decision:.of-the Supreme - 


Court in the case of. United Commercial 
Bank v. Bank of India, AIR 1981 SC 1426. 
At page 1438 the Court observed as fol- 
lows :— 

“A letter of credit sometimes resembles 
and is analogous to a contract of. guarantee. 
In Elian v. Matsas, (1966 2 LI LR 495, 
Lord Denning, M. R., while refusing to grant 
an. injunction stated: .... a bank guarantee 
is very much like a letter of credit, The 
Court will do their utmost to enforce it ac- 
cording to its terms. They will not, in the 
ordinary course of things, interfere by way 
of injunction to prevent its due implementa- 
tion. Thus they refused in Malas v. British 
Imex Industries Ltd. But that is not an 
absolute rule. Circumstances may arise such 
as to warrant interference by injunction. 

A bank which gives a performance 
guarantee must honour that guarantee ac- 
cording to its terms. In R. D. Harbottie 
(Mercantile) Ltd. v. National Westminster 
Bank Ltd., (1977) 3 WLR 752, Kerr, J. con- 
sidered the position in principle. We would 
like to adopt a passage from his judgment 
at p. 761: It is only in exceptional cases 
that the Courts will interfere with the machi- 
nery of irrevocable obligations assumed by 
banks. They are the lifeblood of inter- 
national commerce. Such obligations are 
regarded as collateral to the underlying 
rights and obligations between the merchants 
at either end of the banking chain. Except 
possibly in clear cases of fraud of which the 
banks have notice, the Courts will leave the 
merchants to settle their disputes under the 
contracts by litigation or arbitration as avail- 
able to them or stipulated in the contracts. 
The Courts are not concerned with them 
difficulties to enforce such claims; these are 
risks which the merchants take. In this case 
the plaintiffs took the risk of the uncondi- ` 
tional wording of the guarantees. The 
machinery and commitments. of banks- are on 
a different level. ‘They. must be allowed to 
be honoured, free from interference by the 
Courts. Otherwise trust in international 
commerce could be irreparably damaged. 

(Emphasis supplied.) 

The observations of Kerr, J. have been 
cited with approval by Lord Denning, M. R. 
in Edward Owen Engineering Ltd. v. Barc- 
76 Bank International Ltd., RI 3 WLR 
z: 2. A similar view with nsd 
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this Court in ‘the case of Pesticides India, 
‘Props ‘Mewar ‘Oil -& iGen. Mills Ltd. v. State 
‘Chemicals and “Pharmaceuticals : Corporation 
of India Ltd., AIR 1982 Délhi 78 and ‘M/s. 
‘Banwari Lal Radhe Mohan w. Punjab State 
Co-operative Supply & Marketing Federation 
Ltd., Chandigarh, ATR 1982 Delhi 357. In 
‘both these -cases it was held ‘that the per- 
formance guarantees are -Similar to ‘letters 
of credit -and the .obligations of the bank is 
‘absolute in ‘terms of the ‘bank guarantee and 
‘the same cannot be lightly interfered with 
‘by the ‘Courts and -the bank cannot be. Te- 
strained from making payment in terms of 
‘tthe bank guarantee. In .our opinion the. said 
‘decisions lay down the correct law. 

22. In the present case the appéllant ‘has 
‘Clearly stdted ‘that a sum -of “Rs. °8{02;54i-75 
‘is-due to it as ‘the -respondent has failed ‘to 
fulfill its obligations contdined in clauses -4 
and 5 of the agreement dated 22nd June, 
1977. In ‘the judgment of the appéllant ‘this 
amount had become -paydble by the respon- 
dent. Inour view ‘the terms of ‘the ‘bank 
guarantee ‘have been fulfilled, with the ‘re- 
sult ‘that the ‘bank was under an obligation 
topay ‘the amount demanded by the ‘appél- 
fant. The bank -cannot ‘be restrained by an 
-injunction from discharging its „obligations 
arising out -of a bank guarantee. It is ‘to ‘be 
borne ‘in mind that-as observed in ‘United 
Commercial ‘Bank’s case- (AIR 1981 SC 1426) 
(supra) as well as ‘in “Premier Tyre Ltd.’s case 
{1981 ‘Rajdhani LR 138) -(supra) ‘the “Court 
‘usually -refrains “from granting injunction ‘to 
‘restrain the performance ‘of -a ‘contractual 
obligation arising out of a barik guarantee. 
The respondent ‘has not been «ible ‘to show 
that in the present case any fraud ‘has ‘been 
committed. In fact none ‘has ‘been alleged. 
This ‘béing :so, the mere fact that ‘there ‘is a 
dispute pending between the -parties, which 
has yet to'be adjudicated upon, would ‘be 
no ground ‘for -restrainiing ‘the bank from 
complying with its -obligations. under ‘the 
bank guarantee. 

23. It was -then submitted by ‘the ‘learned 
‘counsel for the respondent that the -agree- 
ment dated 22nd June, 1977 contemplates 
that -all -disputes -between -the -parties - will -be 
decided :by arbitration. -Whe -arbitration 
clause contained in ‘the said agreement, can, 
in our opinion, not prevent the appellant from 
invoking the ‘bank ‘guarantee: As already 
observed, the agreement dated. 22nd June, 
1977 is independent of the bank guarantee. 
he provisions .of the agreement dated 
22nd June, 1977 cannot be incorporated .into 
the bank guarantee. ‘The ‘bank ~ guarantee 
can -be Jinveked «without thavine resort ‘to ‘the 
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arbitration proceedings. The appellant ‘has 
an indepenient :right :against the ‘bank fen 
‘invoking the bank guarantee in accordance 
with ‘the ‘terms thereof, 

24, It was lastly contended that the claim 
of the appellant :is mala fide. Prima facie 
‘we find that this is not so. According to 
clause 5 of the agreement if there :is «special 
reduction in the freight rates due to the 
efforts of the appellant then the benefit there- 


“Of will go to the appellant -to the extent :spe- 


ecified ‘in ‘the said clause. :Our attention tas 
been drawn to warious documents filed along 
with ‘I. A. 2937/80 which prima facie show 
that the appellant thad :been -making demands 
to have the rate of freight decreased. It 
‘does prima facie appear ‘that it was due to 
the efforis of the appéllant that the freights 
were reduced. We would not, ‘however, Jike 
to give our considered <opinion on ‘this aspect 
of ‘the «case because ‘this may seriously pre- 


judice ithe suits which are pending between 


the parties. ‘We :are, however, of ‘the opinion 
that iit cannot ‘be ‘said that the claim :put 


forth .by the appellant was -mala fide, ‘as is 


sought :to be contended before us by -the 
learned «counsel for the respondent. 

25. For the aferesaid reasons the ‘im- 
pugned judgment dated Ist Dec., 1980 ‘is set 
aside and J. A. "No. 2937/80 is ‘allowed: and 
the appéllant “is permitted ‘to .encash ‘the ‘bank 
guarantee for the sum of ‘Rs. ‘8/02,541:75. 
The appéllant woutd “be ‘entitled te costs. 
Counsel’s ‘Tee Rs. -650/-. 

Appeal allowed, 
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S. S. CHADHA, J, 
Jagat Mittar Saigal, Petitioner v. Kailas 
Chander Saigal and another, Respondents. 
Suit No, 809-A .of 1981, :D/- 7-10-1982. 
Partnership Act (9 of 1932), °S. 69 — Part- 


nership firm not ‘registered — Dissolution — 
‘Petition under :S. 20 for enforcement .of 


yvight for accounts of such firm — Non- 
registration is no bar to ‘such petition 
F, A. E. O. 19 of 1961, D/- 15-4-66 (AIL) 
ATR 1977 All 352 and (4979) ‘81 Pun ER 673, 
Dissent. from. Arbitration Act (1940), Ser- 
tions ‘8 and 20). - 

The ‘legislature ‘in ‘its wisdom ‘has -provided 
‘in clauses (a) and -(b) of sub-section (3) of 
S. 69 of the Partnership Act that the rights 
or ‘the partners of an unregistered firm ‘in 
regard ‘to the dissolution of the partnership, 
its accounting ‘and ‘the ‘realisation of ‘the 
property of a dissolved ‘firm are ‘to remain 
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unaffected! by: the: provisiors: ofi sub-secs: (1) 
and: (2): of S. 69 of the: Partnership: Act 
Clauses: (a) and (b)}; of: sabssection: (8): cf Sec 
tion’ 69° engraft. an: exception: upon ihe: pro: 
visions’ contained im sub-sections (1). and’ (2) 
of S: 69. It iss equally applicable: to: the: en> 
forcement: of’ a: right arising: from: a- contract’ 
by way of. a suit: or im other proceedings in- 
cluding: æ petition: under S: 20) read. with: Sec- 
tion. 8 of the: Arbitration; act.. The right to. 
proceed to arbitratiom is: a right arising: out 
of: the: contract: between: the: parties: . IE the 
right to claim the. relief: is: restricted! to: the 
accounts: of a: dissolved: firm: or any: right. or 
power: to realise: the: propesty: oft a. dissolved 
firm;. then the non-registralion of the firm 
is: 10 bar to: the: petition for referring: the 
matter in dispute to arbitration: AIR 1964 
SC 1882 and AIR 1979% Celbi 135; Disting; 
F. A. F.O. 19 of: 1961, D/— 15-4-1966: (AID, 
AIR 1977 All 352 and (1979) 81. Bun ER 
673;. Dissented from. (Para. 15). 


Partnership is-defined as the relation: be- 
tween persons: whe. Have: agreed! to- share: the 
profits of; 2 business .carriec on by all or any 
one of them acting for al Bartnershipsis 
a contract. ef. two or more persons. to, share 
tlie profits of the Business. One. of the first 
essentia! element of° partnership is that there 
must be: am agreement: betweem the: persons 
constituting’ the partnership An: agreement! 
is: sibe: qua nan: of every’ partnership: which. 
may. be. oral: op ins writing: or may’ be express 
or implied?. The: law: also allows; the agrees 
ment. Between: the: partners: beite varied’ bes- 
tweem them front: time: to: time: on: all matters: 
affécting: their rights: and: obligations: to one: 
another: There: is; æ contractual! relationship 
and this; is: clear from S- F off the: Partnership 
Act. whick: says that: the: relatiom of partner- 
ship. arises. from: contract. and’ not. from: status: 
The: partnership. is a species’ off contract and’ 
consequently ai suit: to enforce: a: right arising" 
from: such. a contract would} be: within. the- 
purview of Sec. 69. The operation of S. 69: 
would. extend to:a suitcin: which: a: partner 
sues: his co-partnery or sues: the: firm: to- ef: 
force: any, right. arising: from the: coniract be 
tween the: partners. The: contract between. 
them. would: obviously? be: the: contract of the: 
partnership. specifying; them rights: and obli 
gations. inter: se: The: rights: and: obligations: 
of: the parties arising from their relation. are: 
regulated: by; the. contract between them). 
This, would: inchide: the: right: tœ seek: a- dissas- 
lution. off the- firm: or to call! for its: accounts: 
or: the. right to: realise: the: property; off a: disz- 
solved firm. All: these: would be: rights: aris: 
ine from» tha contract: ass envisaged by; that: 
expression) used! in S2 69. .. (Paras J); 


~ 
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- Sub-section: (1): of S. 6% bars.a right of a 
persom suing asia: parther im a firm: to- ens 
force: certain rights: against’ the’ firm: of 
against: any; partner: alleged: to: be: or to: haye: 
Been: a partner’ in: the: firm: Sub-section (2): 
Bars: the: enforcing of claims’ by a firm against: 
a: third party:. ‘This.is. the: efféet. of non- 
registration. of. a. firm. on. suits to- enforce. a. 
right. arising. from a. contract.. Clauses. (a). 
and: (b): of sub-section. (3), of- $..69 of: the. 
Partnership. Act,. however; carve out. an.ex- 
ception. to- the prohibition: contained. in. the: 
provisions. of: sub-sections (1) and: (2)- and 
clearly. enables: the: enforcement: of. any. right 
to: sue. the dissolution: of: a: firm:or for ac- 
counts. of. a dissolved’ firm. or any right or. 
power to realise the property of: a dissolved 
firm. It* appears: that. the- Legislature: intend- 
ed: that. no. disability. should: attach. to- any. 
partner: in regard. to winding. up: of, the 
affairs. of the. firm. including: the. realisation. 
of the: property, of. the: dissolved. firm and. 
its- accounting, between the. partners. on: its: 
dissolution.. A partner can. enforce: any, right. 
to- sue. for: the. dissolution: of the: firm. or: for. 
accounts: of. a. dissolved. firm. or: for: realising. 
the. property, of: the: dissolved: firm: In. other. 
words;. a suit: for: accounts: of! a. dissolved 
firm> or. for realising: the- assets ofi æ dissolv-- 
edi firm. is. not. barred- under: the: provisions: 
of subsections. (1); and. (2); by reason: of. the: 
exception: contained: in. sub-section: (3); of. 
S.. 69, : 

Fhe: words: “other: proceedings” in: sub-sec= 
tiom (8): of! S:. 69 are: proceedings: offany kind’ 
which cam be squarely: saidi tov Ge: fòr the: ens 
forcement: of: any. right! arising: out: off the: 
contfact: and! the: prohibition: contained in’ 
sub:sections: (1}:and_ (2): iss equally attracted:to 
tose: proceedings: Tir the case: of arbitra- 
tiom proceedings: in: the: Court; it! necessarily: 
follows; that if it:is to enforce: a- right: arising’ 
from: a) contract. between the: parties, then. 
the: prohibition. would: apply: Bit: iti shail) 
not: affect! the: arbitration: proceedings: to en>- 
force: a: right. arising: from” the- contract: if it 
is:the enforcement. of a: right for accounts- 
of. a: dissolved firm,. or-for the ‘realisation of 
the: property: of a. dissolved firm; A‘ partner- 
of! aw. unregistered: firm: can: enforce: any- 
right. arising: from: the: contract: for: rendition: 
of accounts: of: a dissolved! firm... Im other: 
words;. although: a: partner of unregistered 
firm has no: right: to: bring; a» suit) for. en- 
forcementi of right arising: out‘ of the: con» 
tract}, yet; after: the: dissolution: of such 2 
firm; a suit: or: arbitration; proceedings: for’ 
the: relief off the: rendition: off accounts: is. 
maintainable: as: it! is: expressly saved: by: 
clause: (a)) of! subsection) (3}) of! Section: 693. 
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The words :“to sue for accounts of a dissolv- 
ed firm” are used in the widest sense and 
. would inevitably include. the proceedings 
under S. 20 of the Act for the enforcement 
of the right of re of a. dissolved 
firm. - (Para 10) 


For a petition to be maintained under 
Sec. 20 of the Act, there are three essential 
conditions necessary. Firstly, there must be 
an arbitration agreement, i.e. the parties 
must be ad idem. The arbitration agreement 
is required to be in writing and must be to 
submit, present or future difference to arbi- 
tration, whether an arbitrator is named 
therein or not. The arbitration agreement 
may be in the form of a clause put in an- 
other contract. This is the usual practice 
in-commercial contracts such as deeds of 
partnerships. A contract with. an arbitra- 
tion clause, rolls, as it were, two contracts 
into one. All the same it is a contract en- 
forceable in law. The second condition’ is 
that the agreement to refer must have been 


entered into before a‘ suit - relating- to the. 


subject matter of the dispute is filed by either 
party. The reason for this is that the law 
prohibits proceeding under S. 20 in -cases 
where a suit is pending with regard to -the 
same subject matter. The third condition 
is that ° a difference must have arisen to which 
the agreement applies. The difference must 


be one which is contemplated in the agree» . 


ment itself, otherwise it would bé ‘beyond 
the scope of the arbitration agreement. ' If 
these conditions are satisfied then the parties 
instead of availing of the procedure pre- 
scribed in Chapter IL can have the arbitra- 
tion agreement filed in’ Court. When a peti- 
tion is filed in the Court, the Court has to 
find out whether there is an arbitration 
agreement between the parties and whether 
the disputes disclosed by the parties are 
covered by such arbitration agreement. 
Here the Court is determining the existence 
of a contract between the parties and after 
its existence is determined, then there is the 
enforcement of a right arising out of that 
contract. The enforcement of the right is 
for the determination of the disputes in ac- 
cordance with arbitration agreement between 


the parties. The Court directs by an order. 


that the arbitration agreement be filed and 
makes an order of reference to the arbitrator 
appointed by .the. parties, whether’ in the 
agreement or otherwise. When an applica- 
tion is allowed, the Court can only refer the 
dispute to arbitration. The arbitrator is re- 
quired to decide the question which is cover- 
ed by the reference. If the dispute is 
stricted to the. dissolution . of: a firm. or fov 
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accounts ‘of: a dissolved firm or any right to 
realise the property: of æ dissolvéd ‘firm, then 
the non-registration of the firm: will not 
stand in the way of the arbitration agree- 
ment being filed in Court for enforcement 
of those rights arising out of the contract. 
The relief in a petition under S. 20 of the 
Act should not be narrowly construed as 
restricted to the filing of the arbitration. 
agreement. It embraces all steps necessary. 
for the enforcement of the right of getting 
the disputes settled by arbitration. With the 
intervention of the Court, a partner of un- 
registered firm can enforce his right for ac- . 
counts of a dissolved firm through arbitra- 


tion. (Para 1i) 
Cases Referred: . Chronological Paras 
AIR: 1979 Delhi 135 8, 14 
(1979) 81 Pun LR 673 8, 14 
AIR 1977 All 352:1977 All LY 397 8, 13 
AIR 1976 All 19 8 
(1966) F. A. F. O. No. 19 of 1961, Dj- 15-4- 
1966 (All). -B 
AIR 1964 SC ee 1964 All LJ 971 
7, 8, 12, 13, 14 
AIR 1961 Bom 65 - 12 


J. R. Goel, for Petitioner; V. N. Kaura 
with Girdhar Gobind, for Respondents, 


JUDGMENT :-—— Section 69 of the Part- 
nership Act, 1932 lays down the effect of 


-non-registration of a firm on suits to enforce 
‘-a-Tight arising from a contract by a partner 
" “against. other partners or by or on behalf of 


a firm against any third party and provides 
that such a suit shall not be entertained un- 
less the firm is registered and the person 
suing is or has been shown in the Register 
of Firms as a partner. The question of law 
raised in this petition under S. 8 (b) read 
with S$. 20 (4) of the Arbitration Act, 1940 
(for short called the Act) is, as to whether 
such a petition is barred at the instance of 
a partner of an unregistered partnership 
firm. 

2. The facts are not in dispute. The peti- 
tioner and respondents are brothers and sis- 
ter. On April 1, 1968 they entered into a 
partership agreement to carry on the busi- 
ness of Ship Chartering, Ship Brokerage and 
other allied lines on the terms and condi- 
tions which were later reduced into writing 
in the form of a partnership deed dated 
May 1, 1968 duly executed between the par- 
ties. Some of the terms and conditions of 
the partnership were varied later and a fresh 
partnership deed was drawn and executed on . 
April :12, 1971. The partnership deed con- 
tains the arbitration agreement between. the . 
parties according to .which if any -dispute - 
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shall arise ‘between the- parties in respect of- 


the conduct of the: business of the -partner-. 
ship, in respect: of the interpretation, opera- 
tion or enforcement of any f the terms and 
conditions of the deed or in respect of any 
other matter, cause or things whatsoever not 


therein otherwise provided fcr, the same shall 


be referred to for adjudication’ to an arbi- 


trator to be appointed as per provisions. of 


the Arbitration Act for the time being in 
force. Certain disputes arcse between the 
parties in carrying on the business of the 
firm and its accounting. The petitioner 
challenged the actions of respondent No. 1 
- and demanded maintenance of true. and ‘pro- 
per accounts of the partnership. The part- 
nership being at Will, respondent No. 1 dis- 
solved the partnership firm with effect from 
Sept. 15, 1976. Respondent No. 1 sent a 
balance-sheet prepared by him for the period. 
from April 1, 1976 to Sept. 15, 1976 to the 
petitioner which was nat accepted as correct 
and was questioned. The petitioner demand- 
ed the rendition of true and proper accounts 
of the partnership dealings and transactions 
up to Sept. 15, 1976 a 


spondents to do SO. n the failure of the 


ster of 


parties which, according ’ fo: ihe petitioner, 
was to be referred to arbitration in terms of 


the arbitration agreement between the par- 
ties. The petitioner then invoked the jutis-. 


diction of this Court by a “petition ` ‘under. 


Section 20 of the Act with a prayer for di- 


recting the arbitration agreement contained 
in the partnership deed dated April 12, 1971 
being filed in this Court; for appointment of 
an arbitrator in terms thereof and to refer 
the entire: disputes between the parties with 
regard to the affairs, accounts, dealings, ter- 


mination of the partnership and rendition of- 


true and proper accounts ir: relation thereto 
between the parties: 


3. The petition which wes registered as a 
suit, being Suit No. 426-A of 1977 came up 
for hearing before this Court: and‘ was allow- 
ed on Aug. 12, 1977. The arbitration agree- 


ment contained in the deed of partnership 


dated April 12, 1971 was directed to be filed. 
Shri P. N. ‘Khanna, a-former Judge of this 
Court, was appointed as the sole arbitrator 
to decide the ‘disputes covered: by that peti- 
tion. Shri P. N: Khanna entered upon ‘the 
reference on August 29, 1977 and“ took upon 
himself the burden of answ2ring the ‘refer- 
ence. ' The--arbitration proceedings were con- 
tinued till Marchi 22: 1981 when the respon- 
dents asked the‘ arbitrator aot to proceed 
with the“ référence’ ‘as’ the respondents declin- 


ed-to- Agree to ny’ further > extension of `- 
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called. upon the re-. 


tered under the Partnership” Act. 
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time. -In those circumstances, the arbitrator 
expressed his wish not to proceed further in 
the case and accordingly he resigned as an 
arbitrator in-the matter, 

4. The petitioner: now prays in this peti- 
tion, which is registered as a suit, that this 
Court may be pleased to appoint another 
arbitrator in terms of the order. passed - on 
Aug. 12, 1977 in Suit No. 426-A of 1977 and 
refer the matter in dispute to the appointed 
arbitrator for arbitration. 


5 A preliminary objection is taken by the 
respondents in the written reply that in view 
of the fact that the partnership firm in pur- 
suance of the deed dated April 12, 1971 is 
not registered with the Registrar of Firms, 
the petition of the petitioner is not main- 
tainable’ because of the bar of S. 69 of the 
Indian Partnership Act, 1932. Some other 
objections have been raised iù the reply but 
they are not pressed at the hearing. 

6. In order to appreciate the rival con- 
tentions, Sec. 69 of the Indian Partnership 
Act, 1932 (hereinafter called the Partnership 
Act) is reproduced below :— 

“(1) No suit to enforce a right arising 
from a contract or conferred by ‘this Act 
shall be instituted in any Court by or on be- 
half of any person suing as a- partner ina- 
firm against the firm or any person alleged to 
be or to have been a partner in the firm un- 


‘less. the .firm is registered and the person 


suing is or, has been shown in the Register 
of Firms as a partner in the firm. 

(2) No ‘suit to enforce a right arising from 
a contract shall. be instituted in any Court 
by or on behalf of a firm against any third 
party unless the firm is registered and the 
persons. suing are or have ben shown in the 
Register of Firms as partners in the firm; 
and 

(3) The provisions of sub-sections (1) and 
(2) shall apply also to a claim of set-off or 
other proceeding to enforce a right arising 
from a contract, but shall not affect — 

(a) the enforcement of any right to sue 
for the. dissolution of a firm or for accounts 
of a dissolved firm, or any right or power 
to realise the property of a dissolved firm, 
or 

(b) the powers of an official assignee, Re- 
ceiver or Court under the Presidency-towns 
Insolvency Act, 1909, or the Provincial In- 
solvency Act, 1920, to-realise the property 
of an insolvent partner ........ 

7. Section 69 of the’ Partaership Act for- 
bids the institution of certain suits in. respect 
of partnerships ‘which have not been 'regis- ` 
The sec- 
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tion is: mandatory. as: iti provides. that “no: 
suit’ shall! be: instituted”: The. Court. bas: not: 


been left: with: any: discretiom. in. the: matter: 
The Court has no power to: grant’ any; reliéfi. 
against: the: disability: imposed! by: Section. 69. 
SuBb-section: (1)' bars: the: right: of! anyy person: 
suing? as a partner ih: a. firm: to: enforce: a 
right arising: from a: contract: against: the: 
firm or any. person: alleged? tœ Ge. or to: have: 
Beem m partner off the: firm. Sitb:section: (2): 
deals with enforcement. off claims: arising: 
from: a contract: byr a: firm: against: third. party 
and. prohibits: the: enforcing: in any; suit: of 
any. such: right: om behalf: of: thee firm: against: 
the third party,, unless: the: firm. is registered: 
Snb=section. (3)). however; introduces: certain. 
exceptions; to» the: disahility, imposed: by; subs- 
sections (1). and: (2): Iti also: extends; those: 
disabilities: to. a. claim. off seteoffi orr other pro 
ceedings: to. enforce: a: right: arising from: any; 
contract. The: language used: im sub-sec.. (3). 
‘other proceeding? is. not: clear.. ‘This: result- 
ed: im the- divergence: of judicial opinion. be> 
ing: expressed. byy various: High. Courts:. The 
conflict was. resolved: by, the: Supreme. Court 
in. “Jagdish. Chandra Gupta. v. Kayjaria. 
Traders. (India), Ltd’;, ATR’ 1964: S€~ 1882, 
wherein. it was. Held that. the. expresstor 
“claim. off set. of’ in. S:. 69° (3): does. not’ diss 
close. a: category, or. a. genus: The words: 
‘other proceeding? in. sub-section (3); nrust' 
receive: their fill’ meaniig: untrammelled? by 
the: words ‘a. claim. of; set? off? The: Jattéer: 
words neither,.intend: nor. can. Be. construed 
to: cut down the generality: of the words: 
‘other: proceeding. The sub-section provides 
for the application of ther provisions: of! subs- 
sections: (1); and! (2): to: claims: off set! off} and’ 
also to- other’ proceedings: of any’ kind’: which: 
can. properly’ Be saif to- Be- for: enforcement: 
off any right’ arising from contract except: 
those expressly mentioned as exceptions: 1 
sub-sections: (3)! and’. (4° 


8.. In the: case, before. the: Supreme. Court’ 
on appeal from. the. Bombay. High Court’ a 
partner. of’ an unregistered" partnership applied’ 
under’ Section: 8: (2) of the Act- to: enforce: a 
right arising: from’ a contract! between the 
parties and iti was: held” that- the: proceedings 
were barred* by: Séction: 69° off the: Partnership: 
Act. Relying on this the, submission. of Mtr 
Vi NI Kaura; the: léarned! counsel! for: the: re« 
spondents: is: that the: present: petition. undér: 
Section: & (6) read with -Section: 20° (4) of! the: 
Act is: liable: te Be: dismissed as: iti Has: beer: 
made: to enforce: a: right undér the: contraxt: 
üy: a. partner’ off a: firm which? is: not) registered 
under. the: Partnership, Acti. Relance; is: 
placed om ai recenti décisiom of! the: Allahabad) 
High Court im “Iqbal Singh: w. Ram Narain). 


Jagat Mittary Sigal) ve Kailash: @handérr Saigal 
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ATR: 1977: All: 352, whereim: it: was: held, 
following: the. decision: of: the Supreme: Court: 
iw Jagdistt. @Handra’s. case. (AIR: 1964 SG. 
1882): (supra): tliat an: application: under’ S. 20° 
off the: Act: by. ai partner: iw. an: unregistered: 
firm is: equally: hit: ty. Sectior:; 6% (3): of: the: 
Partnership: Act: and’ is; therefore: not main 
tainable:. In that: case: an: arzumenti was: ad» 
vanced! that: the: firm. liad: already; been. diss. 
solved" and the: proceedings. had. Beem ine: 
stituted’ for: accounts: and: consequently,. the: 
application: under: Séction 20) could: not: be: 
throwm out: as: not: maintainable: The. Divi: 
sion. Bench: off tHe: Allahabad: High Court: did! 
nott accept: that: argument: 


Reliance: is: al8o: placed: on. “Sint; Rampa: 
Devi. w Bishambhar: Nath: Puri”; ATR: 1976; 
All! 193. wherein. also: it: was: held! that: a petis 
tion: undér: Séctiom 20) of the: Act: was: barred? 
by: the provisions ‘of the: Partnership» Act, but: 
the: arbitration) agreement. does; not: Become: 
void:. The: parties: could still: refer: the diss 
putes: arising? out. of: the: contract! for: settles. 
ment: by; arbitration. without: the: interventiom 
aft the: Court: The counsel: urges: that. the: 
parties: are noti without! any’ remedy: and they: 
cam stil: go: in forr arbitration; without: the: 
intervention off the: Court: Reliance: is: further: 
placed: on: “Ramjii Dass. v7. Durga Das?;. 
(1979): 80) Buns ER 6733, wherein: it: wass exe 
pressed) that: “iti is. impossiblé to: think that: 
the: right! to: proceed: to: arbitration: is: not: one 
ofi the: rights: whicl: are founded’ on: the: 
agreement of the: parties: and}. therefore: the: 
words. of Sections 6% (3): “rishit: arising: from: 
an contract?’ are: in: every: sense: sufficient: to: 
cover the presenti matter;. meaning thereby: 
that: aw arbitration: clause: which: arigess out! 
of! arbitration: agreement. was: covered: by: Sec: 
tion: 6% (3): off ther Partnership: Act?.. Refers: 
ence» is. also> made- to the: decisiom iir. “M/s. 
Paras Ram Darshan Lal v. Union: of! India’. 
AYR 1979- Delhi. 135 wherein. a. petition. under 
Sections & and 20: of; the: Act: was. held as: 
not; maintainable:: in. view: of: sub-sections. (2)) 
and? (3)` of: Séction. 69: of: the. Partnership. Act. 
in case. of ‘unregistered. partnership. firm. 


9). Partnership: is défined’® as: the: relation: 
between. persons: who: Have. agreed: to. share 
the: profits off a: business: carriéd! om: By all’ on! 
anyy one: of: them: acting: for all. Partnership} 
ista contract: off two: or;more:persons.:to share 
the: profits: of) ther Business: Gine- of the- first! 
essential elements: of! partnership. is: that: there! 
must be: an> agreement: between: thie: persons! 
constituting: the: partnership: Am: agreement!’ 
iss sift: quaz non: of’ every; parthership: whictil: 
mayy be. orali or ine writing: orr may; be: express) 
or implied] ‘Vite: law; also» allows: tle: agrees}. 
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ment 7between ‘the spartners ‘being «varied he- 
itween them from time ‘to itime: on zall -matters 
affecting their.rights and obligations to one 
another. ‘There is a .coritractual rélationship 
and this is clear from Section 5 of the 
Partnership Act which says ‘that ‘the relation 
of partnership arises from contract and ‘not 
from status. ‘he partnersfip “is .a ‘species of 
contract and .consequently a ‘suit to enfcrce 
a right arising from such a contract wculd 
be within the purview of Section 69 -of the 
Partnership Act. ‘Lhe operation of ‘Sec. 69 
would extend to a suit ‘in -which .a „partner 
sues lis .co-partner or sues the firm -to eriferce 
any right arising from the contract -between 
the partners. he contract ‘between them 
would obviously be ‘the contract of the 
partnership .specifying their rights and obliga- 
tions ‘inter se. Whe tights and obligations of 
the parties arising from their relation are -ré- 
gulated by the contract ‘between them. THis 
would :include the :right te seek a .dissolu-ion 
of the firm or to .call ‘for its accounts .or the 
tight to redlisé the property of a -dissofved 
firm. All these would be fight .arising from 
the contract as envisaged ‘by that .exprestion 
used in Section 69 of the Partnership Act. 


40. As T-said :earlier, -sub-section (1) of 
Section 69 -of ‘the Partnership ‘Act “bars a 
right of a-person sting as a‘partner ‘in-a frm 
to enforce certain ‘rights against the ‘firm œr 
against -any ‘partner <dlleged:to “be or ‘to Fave 
been ‘a ‘partner in “the firm. “Sub-section =(2) 
bars the-enfor¢cing of <laims “by a ‘Tirm -against 
a ‘third party. “This ‘is the -effect <of nomre- 
gistration of a ‘firm on suits ‘to -enforce a 
right arising ‘from -a <contract. ‘Clauses (e) 
and (b) of -stib-section :(3} of ‘Section “69 of 
the ‘Partnership Act, “however, carve out “an 
exception to ‘the prohibition :contdined iin the 
provisions of subsections {1y and (2) and 
clearly enables ‘the eriforcement ofany rght 
to sue ‘the -dissolution of a :firm -or ‘for ac- 
‘counts of :a dissélved firm -or any tight ‘or 
power ‘to ‘realise ‘the property of-a -disso=ved 
firm. It appears that ‘the Legislature ‘intend- 
ed that no disability -Shotild attach ‘to any 
partner ‘in regard :to windinz up of ‘the ‘afkiirs 
of ‘the ‘firm ‘including ‘the realisation of the 
property -of ithe dissélved firm and ‘its ac- 
counting between ‘the ‘partners -on <its diss3lu- 
tion. A -partner can-enforee any right ‘tosue 
for ‘the dissolution -of the firm :or ‘for ac- 
counts of a dissolved ‘firm or for realising 
the property of the dissolved ‘firm. In oher 
words,.a suit'for accounts ófa dissolved frm 
or for :realising ‘the assets Gf «a -dissolved ‘firm 
is not barred -under ‘the -grovisions: of cùb- 
sections (1) and @) by reason of “the ‘exeep- 
tion contained :/in «sub-section (3) -of Sec. 69. 
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‘The words “other proceeding” |in ssub-sec- 
tien (3) of Section 69 care ypraceedings -of -any 
‘Kind whith can ‘be :squarely said to the. for ‘the 
enforcement f zany might <arising out of. the 
contract :and the prohibition contained in 
‘subssections (1) and (2) ïs equally attracted 
‘to :those cpraceedings. ‘In zthe case :of :atbitra- 
tion proceedings ‘in the :Court, it mecessarily 
follows itbat -if tit is to enforce ʻa right arising 
from :a contract cbetween the parties, then 
‘the :prohibition -would apply. ‘Butiit shall not 
affect ‘the.carbitration zproceedings to enforce 
a might atišing from che <coritract uf it is the 
enforcement wf actight for saccounts of :a dis- 
Solved firm, or for the realisation wf ‘the :pro- 
perty of sa dissolved dirm. A partner of an 
‘unregistered firm .can enforce «any right 
arising from “the -contract ifor wendition 0f ac~ 
‘counts cof:a dissolved firm. iin -other words, 
although :a „partner -of wmregistered firm has 
no right to cbring <a ssuit for enforcement of 
a right arising out of the contract, yet, after 
‘the ‘dissolution of -such a firm, a süit or atbi- 
tration ‘proceedings ‘for ‘the rélief of ‘the 
rendition of accounts is mairitdindtle as it 
‘is expressly “savet ‘by ‘Clause ‘(a) -of -stib-sec: 
‘tion :(3) «of ‘Section ‘69. The words “to -sue 
‘for ‘accounts of :a dissolved firmi” -are used -in 
‘the ‘widest :sense and woúld “inevitatily ‘include 
the :proceedings under ‘Section “20 of “the, Ack 








for ‘the -eriforcement.6f the fight of -account 
ing ofa dissolved firm. - ` 


' Zi. or :a petition to be maintained unden 
Section 20 of the Act, ‘there :ate ithree essen- 
-tidl <conilitions necessary. ‘Firstly, ithere musi 
be an arbitration agreement, iice. tthe parties 
must fbe «ad iidem. Whe arbitration agres 
ment is required ito tbe iin writing and must 
be ‘to subniit, present ‘or Future difference -to 
atbitration, «whether ‘an afbitrator iis mamed 
thetéin or not. The arbitration -agreement 
may bein-~the form0f:a -élause:put iin ‘another 
‘contract, “This tis ‘the usual -practice iin .com- 
mercial -contracts :such as deeds of partner- 
Ships. ‘A contract -with :an -arbitration clause, 
rolis, ‘as ‘it were, ‘two contracts ‘into one. <All 
the same it ‘is :a ¿contract -enforceable ‘in ‘law. 
The second condition iis that ‘the -agreement 
‘to ‘refer -must “have ‘been -eritered -into ‘before 
a ‘suit réldting ito the stibject-matter -of + 
dispute iis filed zby either party. ‘The :reason 
for :this ‘is that the ‘law prohibits -proceeding 
‘under Section -20 än cases where a suit ‘is 
‘pending with regard to ‘the ‘same ‘subject 
matter. ‘[his need not <detdin «me. The ‘third 
condition ‘is ‘that a difference must ‘have 
‘atisen ‘to ‘which ‘the agreement applies. “Ihe 
difference must: “be ‘one ‘which ‘is contem: 
plated in ‘the -agreemerit itsélf, otherwise ‘it 
would the ‘beyond ‘the scope df ‘the «arbitra: 
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tion agreement.:.If these conditions 
satisfied then the parties. instead of availing 
of. the procedure prescribed in Chapter I 
can „have the arbitration agreement filed in 
Court. When a petition is filed in the Court, 
{the Court has to find out whether there is 
an arbitration agreement between the parties 
and whether the disputes disclosed by the 
parties are covered by such arbitration 
agreement. Here the Court is determining 
the existence of a contract between the par- 
ties and after its existence is determined, then 
there is the enforcement of a right arising 
out of that contract. The enforcement of 
the right is for the determination of the dis- 
putes in accordance with arbitration agree- 
ment between the parties. The Court directs 
by an order that the arbitration agreement 
be filed and makes an order of reference to 
the arbitrator appointed by the parties, whe- 
ther in the agreement or otherwise. 


In the case before me, one of the partners 
is asking for the rendition of accounts in 
accordance with the arbitration agreement 
between the parties by arbitration with the 
intervention of the Court. The arbitration 
agreement was directed to be filed earlier in 
Suit No. 426-A of 1977 when a reference 
was made to Shri P. N. Khanna as sole arbi- 
‘trator appointed by this Court. No objec- 


tion to the non-registration of the firm was . 


raised then. The proceedings here are for 
the enforcement of right arising out of a 
contract but restricted for.the accounts of a 
dissolved firm. Such a proceeding is saved 
‘by the exception contained in Clause (a) of 
sub-section (3) of Section 69 of the Partner- 
ship Act. The Court in a petition under 
Section 20 of. the Act is called upon to order 
the agreement to be filed and the Court has 
to make an order of reference to the arbitra- 
tor. ‘When the application is allowed, the 
Court can only refer the dispute to arbitra- 
tion. The arbitrator is required to decide 
the. question which is covered by the refer- 
ence. If the dispute is restricted to the dis- 
solution of a firm or for accounts of a dis- 
solved firm: or any right to realise the pro- 
rty of a dissolved firm, then the non- 
egistration of the firm will not stand in the 
way of the arbitration agreement being filed 
in Court for enforcement of those rights 
arising out of the contract. The relief in a 
petition under Section 20 of the Act should 
not be narrowly construed as restricted to the 
filing of*-the ‘arbitration agreement. . It em- 
braces all steps necessary for the enforcement 
of the right of ‘getting the disputes settled by 
jarbitration..- With: 
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are - 


their . 


the -.intervention. of:.-the -. 
{Court:: Ay partner. of. unregistered - firm - can. 


AER. 


enforce his right for accounts of. a aed 
firm through. arbitration, i ©. 0.) >. l 


12. ‘I have already noticed’ “Jagdish Chan- 
dra’s case (AIR 1964 SC 1882) (supra) which 
is heavily reliéd upon by Shri Kaurd. It was 
held that where a partner of an unregistered 
partnership applies under Section 8 (2) of the 
Act to enforce a right arising from a con- 
tract between the partners, the proceedings 
are barred by Section 69 of the Partnership 
Act, The case before the Supreme Court 
was on an appeal from the judgment of the 
Bombay High Court reported in ‘“Kajaria 
Traders (India) Ltd. v. Foreign Import and 
Export Association’, AIR 1961 Bom 65. The 
objection | raised in ‘that case was whether in 
view of the provisions contained in Sec. 68 
of the Partnership Act that petition was 
maintainable. The brief facts giving rise to 
the aforesaid question were these, 


In or about July, 1955, Kajaria Traders 
(India) Ltd. (for short K. T), the petitioners 
in that case agreed to sell to M/s. Phillip 
Brothers India Limited, an American Com- 
pany, 10,000 tons of manganese ore of 16/48 
grade for shipment abroad during the period 
Jenuary to June 1956. The terms of ship- 
ment provided that 5,000 tons of manganese 
ore was to be shipped between Jan. to Mar., 
1956 and the balance of 5,000 tons of 
manganese ore was to be shipped before 30th 
June, 1956. In connection with the supply 
of these goods a contract was entered into 
between K. T. and one Jagdish . Chandra 
Gupta, who carried on business in the firm 
name and style of Messrs Foreign Import 
and Export Association (for short F. I. E.), 
the respondents in that case. -The terms of. 
the agreement between them had been re- 
duced to writing.: K. T. and F. I. E. became 
equal partners in the joint venture, with pro- 
fits and losses therein being shared equally. 
In connection with the shipment of 5,000 tons 
of manganese ore which was required to be 
made between Jan. to Mar., 1956, K. T. called 


upon -F. I. E. to . supply 2,500. tons . of 
manganese ore. F. I. E. did not comply with 
that request. K:..T. themselves had to supply 


the full. quantity of 5,000. tons .of -manganese 
ore to the American, purchasers..: K. T. served 
a notice on F. I. E. alleging that F. I. E. had 
committed a breach ofthe contract between 
K. T. and. F. I..E. and. that. K. £.. . were 
ertitled to i damages from F. J. E. for 
failure to.. supply. -2,500 _.tons. of 
manganese ore: be Shipment: between. Jan... to 
Mar., -1956... K.. T.-claimed a sum.-of..Rupees 
1, 50,000)- from F. I. E. as. and. bys way of 


demages. K. F. _further:. Stated. that: the .con- 
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tract between K. T. and F. I. E.° provided 


that ‘in case of dispute the matter would be - 


referred to arbitration in accordance with the 
Indian. Arbitration Act. K. T. appointed 
Mr. Kolah as an arbitrator on their behalf 
and trusted that F. I. E. would agree that he 
should be the sole arbitretor:in the matter. 
F. I. E. were requested to appoint another 
arbitrator on their own behalf if F. I. E. did 
not agree to the appointment of Mr. Kolah 
as the sole arbitrator. It was finally stated 
that if F. I. E. failed to appoint an arbitra- 
tor on their behalf within 15 clear days after 
the service of that notice upon them, K. T. 
would appoint Mr. Kolak as the sole arbi- 
trator in the reference and proceed accord- 
ingly. F. I. E. declined to comply with the 
demands made in the aforesaid notice. 


K. T. thereupon filed the petition under 
Section 8 of the Act praying that Mr. Kolah 
or some other fit and proper person be ap- 
pointed as the sole arbitrator for the pur- 
pose of the arbitration tetween K. T. and 
F. I. E. with like power to act in the refer- 
ence and to make an award as if he had 
been appointed by consent of all the parties. 
The partnership between K. T. and F. I. E. 
had not been registered under the provisions 
contained in the Partnership Act. . There was 
a difference of opinion between Mr. Justice 
Madholkar and Mr. Justice Naik as regards 
the maintainability of the petition. The 
matter came up before Mr.‘ Justice- K. T. 
Desai who held the petition as maintainable. 
The Bombay High Court took the view that 
the right to make the application under Sec- 
tion 8 of the Act is not a right arising from 
a contract within the meaning of Section 69 
of the Partnership Act. Tt was further held 
by reading the provisions of Section 69 as a 
whole that the words ‘other proceeding’ used 
in Section 69 (3) cannot -be construed so as 
to embrace an application under Section 8 of 
the Act. The Supreme Court reversed the 
decision of the Bombay High Court. On the 
first question, it was held (at p. 1885) :— 

“The first question to decide is whether 
the present proceedings is one to enforce a 
right arising from the contract of the par- 
ties. The proceeding under the eighth: section 
of the Arbitration Act has its genesis in the 
arbitration clause, because without an agree- 
ment to refer the matter to arbitration that 
section cannot possibly 5e invoked. Since 
the arbitration clause is a part of the agree- 
ment constituting the partnership it is obvious 
that the proceeding which is before the Court 
is to enforce a right, which arises from: a 
-‘eontract. "- Whether we-view the contract be- 


tween- the parties as ‘a whole ‘or viéw -only < 
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the clause’ about: arbitration; it is impossible 
to think:that the right-to proceed-to arbitra- 
tion is not one of the rights which are found- 
ed on the agreement of the parties. The 
words of Section 69 (3), “a right arising from 
a contract” are either sense sufficient to cover 
the present matter.” 

On the second question it was held that the 
words ‘other proceeding’ in sub-section (3) 
must receive their full meaning. After hold- 
ing that the right to proceed to arbitration 
is a right founded on the agreement of the 
parties and the claim mace in that petition 
was to enforce a right arising from a con- 
tract, it was held that it was within the pur- 
view of Section 69 of the Partnership Act. 
The provisions of Clause (a) of sub-sec. (3) 
of Section 69 was not before the Supreme 
Court for its construction. In that case K. T. 
claimed a sum of Rs. 1,50,000/- from F. I. E. 
as and by way of damages for the breach of 
the contract between the parties on the 
failure of F. I. E. to supply 2,500 tons of 
manganese ore for shipmént between Jan. to 
Mar., 1956. The contract between them 
would be the contract of partnership regulat- 
ing their rights and obligations inter se. The 
enforcement of the claim would be ‘rights 
arising from a contract’ as envisaged by their 
expression in sub-section (1) of Section 69 of 
the Partnership Act. The case before the 
Supreme Court was not a suit or other pro- 
ceeding by a partner of an unregistered firm 
to enforce any right to sue for the dissolu- 
tion of the firm or for accounts of a dissolved 
partnership or for realising the property of 
a dissolved firm. The ratio could not be ex- 
tended or applied to the case of the excep- 
tions provided by Clauses (a) and (b) of sub- 
pte (3) of Section 69 of the Partnership 

ct. 


13. I do not have the benefit of the rea- 
soning in reaching the conclusion in FAFO 
19 of 1961 relied upon‘and followed in Iqbal 
Singh’s case (AIR 1977 All 352) (supra) by 
another Division Bench of the Allahabad 
High Court. The judgment in that case is 
not available but the report mentions that in 
reaching its conclusion the reliance was placed 
on the decision of the Supreme Court in case 
of Jagdish Chandra Gupta (AIR 1964 SC 
1882) (supra) and- the later Division Bench 
did not reconsider ‘the question: With great 
respect to the learned Judges they have pro- 
bably missed the true facts -before the Su- 
preme Court `in Jagdish ` Chandra’s case 
(supra). It appears that-in the earlier case 
before thè Allahabad ‘High. Court; it was 
argued that the application for arbitration 


“was substantially-an application - seeking to 
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enforce a right to obtain accounts of a dis- 
solved firm. īt was observed that it is diff- 
cult to accept the contention that an ap- 
plication for arbitration in which a question 
of accounting might arise.for decision by the 
arbitrator is tantamount to an application 
seeking to have accounts of a dissolved firm. 
I am unable to persuade myself to agree to 
such a narrow construction. The application 
under Section 20 of the Act may not be 
basically for the dissolution of a firm or for 
the accounts of a dissolved firm, nonetheless 
it is for the enforcement of the right arising 
out of the contract of getting those disputes 
settled by arbitration. It would be a case 
for the enforcement of a right for the dis- 
solution of the firm or for accounts of a dis- 
solved firm, based on the rights and obliga- 
tions arising out of the contract between the 
parties. In proceedings under Section 20 of 
the Act, the Court first orders the agreement 
being filed in Court, then makes the appoint- 
ment of the arbitrator, if necessary, and con- 
sequently refers the differences to him in 
terms of the arbitration agreement. The 
arbitration proceedings are in the nutshell 
proceedings with the intervention of the 
Court in accordance with the rights arising 
out of the contract between the parties. In 
the case before me it is the admitted case of 
the parties that the partnership was dissolved 
on Sept. 15, 1976 and the claim made is for 
ihe enforcement of the right to sue for ac- 
counts of a dissolved firm through the inter- 
vention of the Court. As observed by their 
Lordships of the Supreme Court the pro- 
ceedings under Section 8 of the Act has its 
genesis in the arbitration clause, because 
without an agreement to refer to arbitration 
that section cannot possibly be invoked. - I 
have endeavoured to show that the same 
would be the position in a petition under 
Section 20 which is clearly to enforce a right 
arising from a contract. 


14. In Ramji Das (1979-81 Pun LR 673) 
(supra) the case before the: Punjab and Har- 
yana High Court there was a finding in the 
suit that the partnership stood dissolved with 
effect from Nov. 19, 1967. Fhe accounts 
were not settled between the two partners of 
an unregistered firm.. One of the partners 
wanted the disputes to be settled with the 
intervention of the Court by. moving an ap- 
plication under Section 20 of the Act. The 
learned single Judge of the Punjab. and Har- 
yana High Court, with great respect to the 
learned Judge, again fell into an error by 
holding that the matter is concluded by the 
decision of the Supreme Court in’ Jagdish 
Chandra Gupta. (AIR 1954 SC. 1882) (supra) 


Jagat Mittar Saigal v. Kailash Chander Saigai. 


ALR, 


to the applicability of Section 69 G). The 
judgment in Paras Ram Darshan Lal (AIR 
1979 Delhi 135) (supra) by Sultan Singh, J. 
of this Court proceeds on its own facts. The 
petitioners, an unregistered firm, in that case 
alleged that various contracts were entered 
into by them with the Union of India for 
the construction of the bridges; that the dis- 
putes arose out of the contract and that the 
Union of India was requested to appoint an 
arbitrator in accordance with the arbitration 
agreement but the Union of India did not 
appoint an arbitrator. The petition under 
Section 20 of the Act in that case was to 
enforce a right arising from a contract on 
behalf of a firm against Union of India, a 
third party. It would not be enforced un- 
less the ‘firm is registered. It was rightly 
held that the petition under the Act is a pro- 
ceeding fo enforce a right arising out of the 
cortract within the meaning of sub-sec. (3) 
of Section 69 and Section 69 (2) is applicable. 
It was also observed that “by any stretch of 
imagination it cannot be said that such a 
claim is to enforce any right or power to 
realise the property of a dissolved firm”. 
Meaning thereby that if it was a proceeding 
to enforce any right or power to realise the 
property of a dissolved firm, then it would 
be exempted from the operation of S. 69 (2) 
of the Partnership Act. 


45. Phe legislature in its wisdom has pro- 
vided in Clauses (a) and (b) of sub-sec. (3) 
of Section 69-of the Partnership Act that the 
rights of the partners of an unregistered firm 
in regard to the dissolution of the partner- 
ship, its accounting and the realisation of the 
property of a dissolved firm are to remain 
uneffected by the provisions of sub-secs. (1) 
and (2)..0f Section 69 of the Partnership Act. 
Clauses {a} and (b) of sub-section (3) of Sec- 
tion 69 engraft an exception upon the pro- 
visions contained in sub-sections (1) and (2) 
of Section 69. It is equally applicable to the 
enforcement of a right arising from a con- 
tract by way of a suit or in other proceed- 
ings including a petition under Section 20 
read with S. 8 of the Act. The right to pro- 
ceed to arbitration is a right arising out of 
the contract between the parties. If the right 
to claim the. relief is restricted to the ac- 
counts of a dissolved firm or any right or 
power to realise the property of a dissolved 
firm, then the non-registration of the firm is 
no bar to the petition for referring the matter 
in dispute to arbitration. Accordingly, the 
present petition is allowed. Shri M. S. Joshi, 
a retired Judge of this Court is appointed as 
an arbitrator in place of Shri P. N. Khanna 
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who has. since resigned: There will be no 
order as to costs in these proceedings: | 
Petition allowed. 
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M/s. Flowmore Pvt. Ltd, New Delhi, Peti- 
tioner v. Keshav Kumar Swarup, Respon- 
dent. 

C. R. No. 1145 of 1980, Dj- aa $ 


{A} General Clauses Act (A0 of 1897), See 
tion 10 — Rent Controller appointed under 
Delhi Rent Control Act: though cannot be 
freated “Court? under Section 4, Limitation 
Act is a “Court” within. te meaning of Sec- 
tion 10 General Clauses. Act — Hence, ap- 
plication for leave. to appear and! contest evic- 
tion petition filed after the prescribed period 
bat on. re-opening day of Rent Controlier’s 
Court would be within limitation. (G) Deli 
Rent Control Act (59 of 1958), S. 25-B (2) 
read with Sch. II, Ss. 35, 36; GD Limitation 
Act (1963), S. 4). 

In the instant case the tenant was served 
with the summons. in respect of eviction pro- 
ceedings. against him em 10-6-1980. The 
tenant filed an: application for leave ta con- 
test the eviction petition on 30-6-1980. The 
Court of Controller and Addl. Rent Cor- 
trollers were closed’ during the period 2-6- 
1980 to 29-6-1980 and the: Addl. Rent: Con- 
trollers were only authorised tœ do: certain 
specified urgent. matters: znd! application. fon 
leave to appear and contest. in eviction peti- 
tion was not a matter which they were auth- 
orised to entertain during this period: 

Held that, the application for leave to com- 
test eviction petition was. within limitation. 
The application though was filed after the 
prescribed period of limi-ation of I5 days 
from service of summons was filed on the 
reopening day of the Rent Controlier’s 
Court, and hence within limitation by virtue 
of Section 10 General Clauses Act. 

(Paras 14 to 17) 

Ht is true that Section 4 of the Limitation 
Act will not be applicable: to the proceedings 
before the Rent Controller as: the Rent Con- 
troller is not a “Cour? within the meaning 
of the Limitation Act. However, the Con- 
troller and Additional Rent Controllers: are 
a “Court” within the meaning: of Section 10 
of the General Clauses. Act. ` AIR 1953. se 
41; AIR 1957 SC 271, Ral on. l 

(Paras. 14, 16); 


+ To revise order of J. D Kapoor Rent, Can- 
troller, Delhi, D/- 28-8-1980.. 


IZ/SZ[E315)82,AMG 


. Keshay Kumar Swarup 
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(@) Delhi Rent. Controk Act: (59 of 1958), 
Section, 14 (4) Proviso (e) — Eviction: peti- 
fion on ground of bona fide requirement of 
premises: by landlord: fer residence — Pre- 
mises whether let out for residential purposes 
— Determination in case of written agree- 
ment, 

When there is a written agreement regard- 
ing purpose of Jetting, a reference to situa- 
tien or locality er how the premises have 
been built cannot normally be looked into. 

(Para 23) 

«C) Delhi Rent Control Act. (59 of 1958), 
Section 14 (1) Proviso- {e} — Eviction peti- 
tion. on ground of bona fide persona] re- 
quirement of premises: for residence — Aver- 
ment. in petition. that: premises were let out 
for residential purpose is necessary. 

(Para 24) 

(D? Delhi Rent Confrel Act (59 of 1958), 
Ss. 14 (i) Proviso (e), 25-B (5) — Eviction 
petifion on ground of bona: fide. requirement 
of premises for business as well as: health — 
Matters require consideration: — Tenant be 
granted leave to deferd eviction: petition. 

l (Para: 25) 
Cases Referred: Chronological 
(1982) 2 Del LT 196 
TER (1980): 1 Del 40 : 


Paras 
19 


1980: Rajdhani LR í 


9 u 

AIR 1979-SC 460-: {1979} 1 Rey CJ 316 19 

(1979): -Rent LR 523 (Deihi) 25 

AIR 1977 NOC 205 Dee : 1977 () Ren 

CR 44% 11 
1977 (1) Ren. CR 337 : 1977 Ren. CJ 560 

19 

AIR 1957 SC 271 16 

AIR: 1953- SC 41 l 16 


B: R. L. Ayanger with: Sb. Harnam Dass, 

for Petitioner; Dr. L. M. Sroghvi;, Sr. Advo- 
cate with Sh. R. S. Obcrot and Laxmi Kant 
Pandey, for Respondent. 
- ORDER :— This is. a petition for revision 
on behalf of the tenant under the proviso to 
sub-section. (8) of Section 25-B of the Delhi 
Rent Control Act (hereinafter referred to as 
‘the: Act’) against an order dated 28th Aug., 
1980: passed by the Rent Controller, Delhi 
dismissing an application for leave to con- 
test the eviction proceedings filed against 
them by the respondent-landiord on the 
ground of bona fide personal requirement. 

2. On or about 15th May, 1980, respon- 
dent; Shri Keshav Kumar Swarup filed a 
petition for eviction of the appellants under 
Clause {e} to sub-section {1} of Section 14 
read with Section 25-B of the Act inter alia 
on the following grounds :— 

“jhe petitioner is the owner of the pre- 
mises in: dispute. Fhe petitioner’s family 
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consists of wife, son and a daughter. The 
petitioner is a businessman and Director of 
Sugar Mili and Vanaspati Plant run under 
the name and style of “Swarup Vegetable 
Products Industries Ltd.” This factory has 
an office at Delhi in Delite Building at Asaf 
Ali Road, New Delhi. Besides his other 
business activities, the petitioner is looking 
after the Delhi Office.. The son of the peti- 
tioner is looking after the Delhi Office. The 


son of the petitioner is at present getting. 


education at the Punjab University at Chandi- 
garh doing Master of Business Administra- 
- tion course. ‘This is the final year of the son 


oe and he has also to live at Delhi to look after 


the Delhi Office and has also to settle in 
Delhi. Neither the petitioner nor any mem- 


ber of his family has got any other suitable. 


house in Delhi, excepting the premises in dis- 


pute, where the petitioner and his tamil 


can live. 


The petitioner is a heart patient and on- 


account of lack of medical facilities at 
Muzaffarnagar, has to come to Delhi very 
frequently for consultation and treatment. 
The Doctor at Muzaffarnagar has advised the 
petitioner to shift to Delhi as the medical 
treatment available at Muzaffarnagar. for a 
heart patient is grossly inadequate. There is 
ho ‘Intensive Care Unit? in the Civil Hospital 
at Muzaffarnagar, which can be availed of 
in the event of an emergency. The doughter 
of the petitioner has been married recently 
and she with her husband are also visiting 
Delhi off and on. The entire family of the 
petitioner has to settle down at Delhi.” 


' 3. In para 14 of the application, it was 
averred that the premises were let to the ap- 
pellants with effect from Ist August, 1974. 
No copy of the lease deed or the agreement 
was filed with this petition. The petitioners, 
M/s. Flowmore Pvt. Ltd. were served with 
the summons as prescribed by sub-section (4) 
of Section 25-B read with third Schedule to 
the Act on 10th June, 1980 and filed an ap- 
plication accompanied by an affidavit on 30th 
June, 1980 for leave to contest the eviction 
petition. 

4. In the application for leave to con- 
test, all the requirements were serjously dis- 
puted and the allegations that. respondent- 
landiord was keeping ill health and that medi- 
cal advice was not available at Muzaffarnagar 
were denied. It was also denied that the peti- 
tioner-landlord has any office at Delhi or has 
any work at Delhi. It was inter alia pleaded 


that the petitioner-landlord has. a distant | 


relation. with the owners of Delite Cinema: in 
Delhi- and therefore, introduced to show that 
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he has a office. there. 
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In fact, he has no 
office of his own there and has nothing to 
do with Sugar Mill and Vanaspati Plant 
allegedly run in he name and style of Swa- 
rup Vegetable Products Industries Lid. It 
was further- averred that even if the peti- 
tioner-landlord is a Director, it does not give 
him any right to manage the day-to-day 
affairs of that Company and the -landlord 


‘has not intentionally given any particulars or 


details of his alleged illness. He . further 
alleged -that the petition had been filed 
merely because the respondent-tenant after 
expiry of the lease refused to increase the 
rent. It was also alleged that the petition 
was mala fide. It was further averred that 
the alleged need of the son and the daughter 
was only a made-up story. It was also. 
averred that the petitioner-landlord had 
always been living at Muzaffarnagar with his 
family where they have palatial buildings and 
the landlord does not need any accommoda- 
tion in Delhi: 


5. Jt was also pointed out in the leave to 
defend application that the premises in dis- 
pute were taken for residential-cum-commer- 
cial purposes and as such the question of 


eviction on the ground of personal bona fide 


requirement did not arise. It was averred 
that Clause (5): of the lease deed executed 
between the parties reads’ as: under :— 


“That, the ‘lessee shell use the premises, for 
the residence and personal use of. Directors 
and/or their relatives and for- the purposes 


of the Company.” 


~é It was also averred that since the in- 
ception of the tenancy, business of the peti- 
tioner-company or its. allied concerns was 
being carried on to the knowledge of the 
respondent-landlord who had in his notice 
mentioned misuser and had also reserved his 
right in the eviction petition to take a ad 
proceedings for misuser. 


7. Learned Rent Controller felt that. the 
solitary question which calls for determina- 
tion and decision of the application for leave 
to contest turns on the interpretation of the 
aforesaid Clause . (5). 

8. Learned Rent Controller while dealing 
with the aforesaid clause Observed as 
under :— - = 
‘ “According to the counsel for the respon- 
dent, the meaning of the words ‘for the pur- 
pose of the Company’ obviously is that fop 
putting the premises for commercial use of 
the company. As is apparent from the 


_above wordings, in the clause itself, the main 


and dominant purpose was the use of the 
premises for the residence and personal uss. 
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of directors and/or their relatives. Had there 
been an intention to give the premises for 
commercial purposes that purpose sbould 
have been pronouncedly mentioned in the 
clause. What has been specifically mention- 
ed in this clause of the rent agreement is that 
the premises are to be used ior the residence 
and personal use of the directors and/or their 
relatives. The respondent has nowhere 
stated in the affidavit as te what kind of 
business is being run in the premises. The 
respondent has also not taken the plea whe- 
ther any part of the premises is being used 
for office or any other purpose than the re- 
sidence. Simply because, the words for the 
purpose of company were included in this 


clause, does not mean that the premises were 
let out to the company for commercial pur- 
pose. The premises were let out to the com- 
pany mainly for the residerce and personal 
use of the directors and other guests. Mean- 
ing of the words ‘for the purpose of the com- 
pany’ when read with the preceding words, 
means that the premises have to be used for 
ths purpose of the residence of his directors 
or other guests or relatives and not for run- 
ning the office or for using the premises for 
commercial purpose. Since the fact remains 
that the premises have been Used and are 
being used for the residential purposes and 
no part of the premises is being used for the 
office or any other putpose than the resi- 
dence, the respondent cannot be granted the 
leave on this ground.” 


9. Learned Rent Controller also held that 
this Court has taken the view in the case re- 
ported as Gurditta Mal v. Bal Sarup, ILR 
(1980) 1 Delhi 40, that in view of the Third 
Schedule to the Act, a pericd of 15 days 
limitation is prescribed for Alling an applica- 
tion accompanied by an affidavit for leave 
to appear and contest the ejectment applica- 
tion as contemplated by S. 25-B of the Act 
and that the provisions of Limitation Act do 
not apply and since the application was filed 
more than 15 days of the dete of service, the 
application for leave to contest was barred 
by time. 

10. I propose to igal wita the latter point 
first. 


11. It is correct that in i stoteaid case 
of Gurditta Mal (LR (1980) 1 Delhi 40) 
(supra) a Division Bench of this Court con- 
sisting of Sachar and Harisa Chandra, JJ. 
had given a finding in the judgment that such 
an application for leave to appear and con- 
test has to be filed within 1:5 days from the 


date of the service and tha: Limitation Act, 
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namely, Sec. 5 of the Limitation Act cannot 
ke resorted to, 

12. It, however, transpires that the Rent 
Controller, Delhi wrote a letter to the High 
Court of Delhi and the High Court vide its 
reply dated 3/4th June, 1980 wrote back to 
the Rent Controller, Delhi through the Dis- 
trict Judge as under :— 


“I am directed to refer to your letter 
No. 1830/Vacation, Gaz., dated 20-5-80 on 
the above subject and to say that Hon’ble 
the Chief Justice and Judges of this Court 
have been pleased to order that the follow- 
ing Addl. Rent Controllers may be detailed 
during the summer vacation 1980 for the 
period noted against each for attending 
urgent matters relating to cases of Delhi 
Rent Control Act. 


Sbri Shiv Charan from 2-6-80 to 9-6-80. 
Shri A. K. Srivastava from 10-6-80 to 23-6- 
80. 

Shri Brijesh Kumar from 24-6-80 to 29-6- 

80. 

Their Lordships have been further pleased 
to order that the Rent Controller be given 
direction for passing an order authorising 
Addl. Rent Controllers to act as Rent Con- 
troller, Delhi during the period as required 
u/s. 35 (2) of the Delhi Rent Control Act 
and giving direction to deal with the specific 
matters. 


I am to add that the above judicial officers 
might be allowed to avail of compensatory 
leave during the year 1980 for the minimum 
of day they would actually work during the 
summer vacation ............ 

Yours faithfully, 
Sd/- Ramesh Sharma 
AR.” 
- 13. On receipt of this letter, the Rent 
Controller passed an authorisation order 
Which reads as under :-— 
“In exercise of my powers u/s, 35 (2) of 


‘the Delhi Rent Control Act, I hereby order 


that the following Addl, Rent Controllers 
shall perform and exercise the powers of the 
Rent Controller, Delhi during the summer 
vacation 1980 for the period mentioned 
against their names. However, the Addl. 
Rent Controller shall sit only to do urgent 
matter relating to the deposit of rent against 
order under Sec. 15 of the Act and also 
attend to all urgent matter relating to fresh 
petition u/s. 44 of the Delhi Rent ‘Control 
Act and pending execution matter. However, 
they shall not entertain fresh petition under 
the Delhi Rent Control Act including the 
execution application. 
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Shri Shiv Charan 2-6-80 to 9-6-80. 
Shri A. K. Shrivastava 10-6-80 to 23-6-806 
Shri Brijesh Kumar 24-6-80 to 29-6-80.” 


14. It will thus, be noticed that for the 
period from 2-6-80 to 29-6-80, the Court of 
Rent Controller was closed and three Addl. 
Rent Controllers were detailed by the Rent 
Controller for attending urgent matters as 
detailed by him which related only to the 
deposit of rent against order under Section 15 
of the Act and also attend to all urgent 
matters relating to fresh petition under Sec- 
tion 44 of the Act and pending execution 
matter. However, they were debarred from 
entertaining fresh petition under the Delhi 
Rent Control Act including the execution 
application. It will thus, be noticed that the 
only urgent matters which the Addl. Rent 
Controller was authorised to deal with were 
relating to (1) deposit of rent under Sec. 15 
of the Act,- (2) fresh petition under Sec. 44 
of the Act, and (3) pending execution mat- 
ters. Thus, the Addl. Rent Controllers were 
to do this. aforesaid limited work otherwise 
their Courts were closed. As Ff have noticed 
earlier, the petitioners were served only on 
10th June, 1980 and it filed an application 
for Jeave to defend on the reopening of the 
Courts i.e. on 30th June, 1980. It is true 
that Section 4 of: the Limitation Act will not 
be applicable to the proceedings before the 
Rent Controller, as the Rent Controller is 
not a Court within the meaning of the Limi- 
tation Act, but the question which imme- 
diately arises is, whether provision of S. 10 
of the General Clauses Act, 1897 {Act No. 
10 of 1897) would be applicable or not to 
the Rent Controller or the Addl. Rent Con- 
trollers appointed under the Delhi Rent Con- 
trol Act. Section 10 of the General Clauses 
Act, 1897 provides as under :— 


“10. (1) Where, by any Centra] Act or Re- 
gulation made after the commencement of 
this Act, any Act or proceeding is directed 
or allowed to be done or taken in any Court 
or office on a certain day or within a pre- 
scribed period, then if the Court or office ts 
closed on that day or the last day of the 
prescribed period, the Act or proceedings 
shall be considered as done or taken in due 
time if it is done or taken on the next day 
afterwards on which the Court or office is 
open : 

Provided that nothing in this section shall 
apply to any Act or proceeding to which the 
Indian Limitation Act, 1877, applies. 

_ (2) This section applies also to all Central 
_ Acts and Regulations made on or after the 
fourteenth day of January, 1887.” 


M/s. Flowmore Pvt. Lid. v. Keshav Kumar Swarup 
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45. There can be no doubt that the Act 
is Central Act. But the question is, whether 
the Controller or the Additional Rent Con- 
trollers appointed under the Act are a Court 
or an office within the meaning of S. 10 (1) 
of the General Clauses Act. It appears to 
me that the Court of Rent Controller is cer- 
tainly not an office. But the question is, can 
it be considered as a Court within the mean- 
ing of Sec. 10 of the General Clauses Act. 
The powers of the Controller are contained 
in Secs. 36 and 37 of the Act. 


16. A similar question for another Tribu- 
nal with similar powers came up for consid- 
eration before the Supreme Court in the case 
reported as Vishwemitra Press, Kanpur v. 
Workers of Vishwamitra Press, AIR 1953 
SC 41 and the question that arose before the 
Bench consisting of Mahajan, S. R. Dass 
and Bhagwati, JJ. was whether an Industrial 
Tribunal appointed under the U, P. Indus- 
trial Disputes Act (28 of 1947) was a Court 
within the meaning of Sec. 10 of U. P. Gene- 
ral Clauses Act and, therefore, a decision 
which was pronounced on a particular date 
was well within time or not. Section 10 of 
the U. P. General Clauses Act is in pari 
materia with Sec. 10 of the Gencral Clauses 
Act. It was argued before the Supreme 
Court that an Industrial Court was not a 
Court within the meaning of Section 10 of 
the U. P. General Clauses Act. It was also 
argued there that a Court could only be 
construed to mean a Court tin the hierarchy 
of the Civil Courts and the Industrial Tri- 
bunal did not fall within that category. This 
submission was repelled by the aforesaid 
Bench of the Supreme Court. A similar 
view was also taken by Venkatarama 
Ayyar, J. speaking for the Supreme Court 
in the case of Harinder Singh v. S. Karnail 
Singh, AIR 1957 SC 271 and the question 
arose therein was whether Section 10 of the 
General Clauses Act was applicable to a Tri- 


bunal appointed under the Representation 
of the People Act, 1951. It was held fat 


p. 273) that: 

“Broadly stated, the object of S. 10 is to 
enable a person to do what he could have 
done on a holiday, on the next working day. 
Where, therefore, 2 period is prescribed for 
the performance of an act in a Court or 
office, and that period expires on a holiday, . 
then according to the section, the act should 
be considered to have been done within that 
period, if it is done on the next day. on which 
the Court or office ts open. For that section 
to apply, therefore, all that is requisite is 
that there should te a period prescribed, and 
that period should expire on a holiday.” 
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The aforesaid reasoning of the Supreme 
Court would apply to the Controller and 
Additional Rent Controllers appointed under 
the Act. I would, therefore. hold that the 
Controller and Additional Rent Controllers 
are a Court within the mearing of S. 10 of 
the General Clauses Act. 


17. The Court of Controfler and Addl. 
Rent Controllers- were closed during the 
period 2-6-80 to 29-6-80 and the Addl. Rent 
Controllers were only authorised to do certain 
specified urgent matters and application for 
leave to appear and contest in eviction peti- 
tion was not a matter which they were au- 
thorised to entertain during this period. 
Thus, the application could be filed on the 
reopening day. It was so filed in this case 
on the opening day. Learned Rent Con- 
troller was thus, in error for holding that the 
application was barred by time. I would, 
thus, hold that the petition for leave to ap- 
pear and contest the eviction petition was 
within time. On merits of the question, 
whether the leave to appear and contest 
should have been granted, I had already ex- 
tracted the reasoning of the learned Rent 
Controller in para 4 of his ‘udgment declin- 
ing the leave. 


18. The view taken by the learned Rent 
Controller was again stressed before me by 
Dr. Singhvi, learned counsel for the respon- 
dent/landlord. He inter alia submitted that 
the property in dispute is situated in a resi- 
dential colony where user for the purpose 
other than residence is prohibited under the 
Master Plan and the Zone! Development 
Plan and therefore, the progerty could noft 
be let out for any purpose other than resi- 


dence. He submitted that clause 5 of the 
lease should be interpreted in this light. He 
also submitted that if the surrounding cir- 


cumstances are taken into account like loca- 
lity and situation of the premises, the afcre- 
said clause should only be construed as 
showing letting for residence only. 

19. In this connection Dr. Singhvi relied 
upon the decisions reported as Mrs. P. N. 
Karkhanis v. P, N. Chopra, 1977 Ren CR 
337 (Delhi); Smt. V. L. Kasiryap v. R. P. 
Puri, 1977 Ren CR 449 and B. M. Mutto v, 
Dr. T. K. Nandi, 1979 (1) Ren CJ 316: (ATR 
1979 SC 460) and a decision of Kirpal, J. in 
Civil Revn. No. 792 of 1980. M/s. Mehra 
Mehra v. Dr. (Mrs.) Sant Kaur Grewal 
decided on 8th Dec., 1981%*. So far as the 
first three decisions are concerned, they have 
no relevancy at all because :hey relate to 
proceedings for eviction under Sec. 14-A of 


*Reported in (1982) 2 Delhi LT 196. —— 


M/s. Flowmore Pvt, Ltd. v. Keshav Kumar Swarup 
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the Act where purpose of letting is not ref- 
evant at all. Regarding the case of M/s. 
Mehra Mehra (supra), it appears from the 
judgment that according to lease deed the 
house had been taken by the tenant for his 
own use. The lease described the premises 
as house and the question really turned upon 
the meaning of the words, “for his own use”. 
There were other clauses like clauses 8, 10 
and 11 in the lease deed alsc which are ex- 
tracted below :— 


Clause 8: that the lessee shall use the pre- 
mises for his own use. 

Clause 10: that the lessee shall comply 
with all the rules and regulations of the local 
authorities whatsoever with relation to the 
demised premises. 


Clause 11: that the lessee shall not carry 
on any constructional additicns or altera- 
tions to the building, layout fittings without 
the written consent of the lessor but have 
the right to install the domestic appliances 
wherever and whenever necessary at their 
own cost and also have the right to remove 
the same at the before (sic) the time of ter- 
mination of the lease.” 


20. It was in the light of the combined 
effect of all these clauses that the learned 
Judge took the view that premises in that- 
case were really let only for residence. 


21. Dr. Singhvi then submitted that the 
expression, “for the purpose of Company” 
should be read with the expression, “use the 
premises for the residence and personal use 
of. the Directors and their relatives”. 


22. On the other hand the contention of 
Mr. B. R. L. Ayangar, learned counsel for 
the petitioner-tenant was that first part of 
this clause 5 talks about the user of the pre- 
mises for residence whereas the later part, 
namely, “for the purpose of Company” is 
very wide and included user for any purpose 
of the Company and not necessarily for 
residence only. 


23. It will be noticed that in the present 
case there are no clauses like clauses 8, 10 
and Íi as noticed in the case of M/s. Mehra 
Mehra decided by Kirpal, J. We are thus, 
left only with this clause 5. It is also clear 
that when there is a written agreement re- 
garding purpose of letting, a reference to 
situation or locality or how the premises 
have been built cannot normally be looked 
into. Here the letting purpose has been spe- 
cifically mentioned. Again in the present 
case, there are no clauses like clauses 8, [0 
and 11 extracted earlier as noticed by Kir- 
pal, J. in the case of M/s. Mehra Mehra. 
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24. The clause 5 is such that it is sus- 
ceptible to the view which is being propound- 
ed on behalf of the tenant. Therefore, on 
this short ground alone, leave to defend 
should have been granted. I may also men- 
tion that the fact that there was a written 
agreement with the aforesaid clause was not 
even disclosed in the eviction application. 
Even in para 4 which related to whether the 
premises are residential or not, it was men- 
tioned “Residential” yet in para 18 which 
was to contain grounds for eviction of a 
tenant, it was not even mentioned what was 
the purpose of letting. I have already re- 
produced above para 18 (a). This averment 
is a condition precedent for the Controller 
to have jurisdiction to entertain a petition 
for eviction on the ground of bona fide per- 
sonal requirement under clause (e) to the 
proviso to sub-section (1) of S. 14 of the Act 
and on this ground also leave to defend and 
contest the eviction petition should have 
. [been allowed. 

25. Besides, the case of the landlord re- 
garding his need to shift to Delhi both on 
grounds of business as well as health was 
such which requires consideration. Again 
the question whether the premises would be 
required for the son of the landlord needed 
to be considered... Sachar, J. had in a simi- 
lar case taken the view that in the matters 
of this type of ground, leave to defend 
ought to have been granted. Reference in 
this connection may be made to the decision 
of Sachar, J. in M/s. Jai Nath Gupta & Co. 
v. Mahabir Prasad, Civil Revn. No. 641 of 
1978 decided on 2nd Jan., 1978%. In this case 
landlord’s case was that he wanted to shift 
from Narnaul to Delhi as he had closed his 
business at Narnaul and started business in 
Delhi. Sachar, J. took the view that it re- 
quires evidence to decide and the learned 
Judge had set aside the order dismissing the 
leave application and had granted leave to 
contest. 


26. In view of the aforesaid reasons, the 
revision petition is accepted and it is held 
that the application of the petitioner for leave 
to contest was within time and the peti- 
tioner is allowed leave to appear and contest 
the eviction petition on the ae two 
points : 

(i) Whether the premises were let for the 
plirpose of residence only ? 

(ii) Whether the -landlord bona fide re- 
quires the premises for his own occupation 
as residence for himself and/or any family 
_ members dependent upon him. - l 


- #Reported in (1979) 1 Rent LR 523. 


Jyoti Malhotra v. Kewal Kishore Malhotra 


‘Special Marriage Act were applied for 
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27. Parties are accordingly directed to 
appear before the Rent Controller on 
3rd Sept., 1982 when the petitioner would 
file written statement in the light of the 
aforesaid observations and thereafter the 
Rent Controller will proceed to decide the 
petition with due expedition. Nothing stated 
in this judgment will be construed as a mat- 
ter of opinion while deciding -the contro- 
versy on merits. 


28. Parties are, however, left to beag 
their own costs in the present proceedings. 


Petition allowed, 


AIR 1983 DELHI 148 


AVADH BEHARI ROHATGI AND 
LEILA SETH, JJ. 


Jyoti Majhotra,. Appellant v. 
Kishore Malhotra, Respondent. 


L. P. A. 4 of 1982, Dj- 24-2-1982.* 


Kewal 


(A) Special Marriage Act (43 of 1954), 


Ss. 39 and 34 (4) — Limitation Act (1963), 


S. 12 (2) — Decree of divorce under the Spe- 
cial Marriage Act — Copy of the judgment 
and of the decree applied for and obtained 
separately one after the other — Second copy 
application filed in appeal time — Time for 
obtaining decree copy was excludible under 
S. 12 (2) — Fact that:copy is given free of 
cost was not material: AIR 1920 All 31, No 
longer good law in view of AIR 1928 PC 
103, AIR 1982 NOC 281 (Delhi), Reversed. 


Where copies of the judgment and the 
decree’ in a proceeding for divorce under the 
and 
obtained one after the other the time taken 
for obtaining copy of the decree under the 
second copy application was also entitled to 
be excluded under S. 12 (2), Limitation Act 
provided that such later application was filed 
before the period of limitation for appealing 


had expired. The fact that under S. 34 (4) 


of the Special’ Marriage Act the Court was 
bound to give a certified copy of the decree 
to the party free of cost was immaterial. 
AIR’ 1928 PC 103 and AIR 1979 Delhi -22, 
Foll.; ATR 1920 All 31, No longer good law 
in view of AIR 1928 PC 103; AIR 1982 
NOC 281 (Delhi), Reversed, 

- (Paras 4, 6, 8) 


ok Against the judgment. of Charanjit Tal- 


war, J., reported in AIR 1982, NOC 281 
_ (Delhi). 


- ST TI E 


1981. 


‘thaving obtained the copy of the 
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(B) Limitation. Act (36 of 1963), S. 12 — 
Time taken for obtaining. copies both of he 
judgment and of the decree is excluded even 
if one is not required for appealing. AJR 
1977 SC 523, Followed. (Para 5) 
Cases Referred: Chronological Pa-as 
AIR 1979 Delhi 22 : ILR (1578) 2 Delhi a 


AIR 1977 SC 523: 1977 Tax LR 1626 5 
AIR 1928 PC 103 | 4.7 
AIR 1920 All 31 | 7 


Uma Datta, for Appellant; Amarjit Sinzh, 


_ for Respondent. 


AVADH BEHARI ROHATGI, J.:— At 
the conclusion of the hearing we announced 
the order. We allowed the appeal and set 
aside the judgment of the learned single 
Judge. Now we give our reasons. 

2. This is a wife’s appeal from the order 
of the learned single Judge dated Nov. 19, 
The husband sued fer divorce in he 
Court of the Additional District Judge: He 
granted a decree of divorce under the Special 
Marriage Act on 24-3-1981 to the husbend 
against the wife. The wife brought an- p- 
peal in the High Court. Before the. learmed 
single Judge the husband raised the queston 
of limitation. The wife mace an applicaton 


for condonation of delay in filing the appeal. 


The learned Judge held that the appeal was 
barred by time and that no zground had b-en 
shown to him for condonation of delay. He 


tejected the application under Section 5 of 


the Limitation Act and dismissed the apreal 
as time-barred. 


3. The dates are important in this case. 
The Additional District Judge granted zhe 
decree of divorce on 24-3-1981. The wife 
made an application for a certified copy of 
the judgment on the very. next day, that is, 
25-3-1981. The certified copy was ready on 
14-4-1981. The wife took the certified copy 
of the judgment. On 23-4-1981 she made 


. an application for the certified copy of the 


decree. The certified copy cf the decree vas 
ready on 16-5-1981. On 21-5-1981 the wife 
filed the appeal in the High Court, 


4. Admittedly if the period spent in Db- 
taining the certified copy of the decree from 
23-4-1981 to 16-5-1981 is excluded the appeal 
is within time. The only question is whe- 
ther this period which the wife spent in ob- 
taining the certified copy of the decree’ ater 
judgment, 
can be excluded. In our opinion, she is en- 
titled to exclude this time which she stent 
in obtaining the certified copy of the decree 
from 23-4-1981- to 16-5-1981. The law on 
this subject is contained in S. 12 of the Limi- 


Jyoti Malhotra ~. Kewal Kishore Malhotra 


tion. 
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tation Act. As long ago as 1928 the Judicial 
Committee of the Privy Council ‘held that 
the provisions of S. 12 (2) would apply even 
though the copy of the decree is not requir- 
ed to be filed along with the memorandum 
of appeal. Even when, by a rule of the 
High Court, a memorandum of appeal need 
not be accompanied by the copy of the 
decree, the Privy Council held that the time 
requisite for obtaining the judgment and 
decree is to be excluded from computation. 
(See J. N. Surty v. T. S. Chettyar, AIR 1928 
PC 103). 


5. Counsel for the husband argued that 
the time spent in obtaining the certified copy 
of the decree should not be excluded in this 
case for two reasons. Firstly, he said be- 
cause the certified copy of the decree is not 
required to be filed along with the memo- 
randum of appeal. Secondly, he said be- 
cause by S. 34 (4) of the Special Marriage 
Act, it is provided that “In every case where 
a marriage is dissolved by a decree of di- 
vorce, the Court passing the decree shall 
give a copy thereof free of cost to each of 
the parties’. We cannot accept this sub- 
mission. The reason is that there is no pro- 
vision’in the Limitation Act which says that 
if the Court passing the decree gives a copy 
thereof to the party then he shall not be en- 
titled to apply for the certified copy of the 
decree and further that he shall not be en- 
titled to exclude the period spent in obtain- 
ing the certified copy of the decree. The 
Supreme Court in S. T. Commr., U. P. v. 
M. D. & Sons, AIR 1977 SC 523 has clearly 
laid down that the period spent in obtain- 
ing the certified copy of the judgment and 
the decree must be excluded from computa- 
tion under S. 12 of the Limitation Act, even 
if the Court in which the appeal is filed re- 
quires only one and not the other. 


6. In Chander Dev Chadha v. Smt. Rani 
Bala, ILR (1978) 2 Delhi -331 : (AIR 1979 
Delhi 22) a Division Bench of this Court to 
which one of us was a party (Avadh Behari 
Rohatgi, J.) has held that S. 12 (2) of the 
Limitation Act, 1963. applied to appeals 
under the Hindu Marriage Act and therefore 
the time requisite for obtaining a copy of 
the decree or order appealed from shall be 
excluded in computing the period of limita- 
This principle, in our. opinion, equally 
applies to the Special Marriage Act. In this 
case the further question that has arisen is 
whether the wife is entitled to exclude the 
period spent in obtaining the certified copy 
of the decree after she had obtained: the 
certified copy of the judgment. To this our 
answer is ‘that she is entitled to exclude - thé| `- 
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period, she spent though separately, for ob- 
taining the certified copies of the judgment 
and the decree. The only thing is that be- 
fore the time for filing the appeal runs out 
the wife must run to the copying agency for 
the certified copy of the decree if She has 
not applied for the same at the same time 
she applied for the certified copy of the 
judgment. If she applied for the certified 
copy of the decree after the expiry of the 
period of limitation prescribed for filing the 
appeal, she will not have the benefit of ex- 
clusion of time spent in obtaining the certi- 
fied copy of the decree. 

7. Counsel for the husband referred us 
to Mool Raj v. Niadar Mal, AIR 1920 All 
31 in support of his contention that the 
period spent in obtaining the certified copy 
of the decree cannot be allowed. This rul- 
ing is not good law after the decision of the 
Privy Council in J. N. Surty v. T. S. Chettyar 
(AIR 1928 PC 103) which set at rest the con- 
flict in the decisions of the High Courts in 
India on this subject. 

8. For these reasons the appeal is allow- 
ed. The order of the learned single Judge 
dated Nov. 19, 1981 is set aside. We hold 
that the appeal is within time. The matter 
is remitted to the learned Judge for decision 
of the appeal on merits. . 

Appeal allowed, 
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Union of India and others, Petitioners v. - 


M/s. Mahabir Parshad and Sons, Dethi 6 


and another, Respondents. 
C. W. No. 414 of 1974, DJ- 15-4-1981. 


(A) Delhi Municipal Corporation Act 
(66 of 1957), S. 464 — Import of goods into 
Delhi — Terminal Tax Officer finding that 
_there was a misdeclaration by A in respect 
of the import and passing an order imposing 
penalty on A- — No intention of evading 
payment of tax established — Appellate 
Court setting the order aside — High Court 
will not interfere with the order under Arti- 


cle 226 of the Constitution. (Constitution 
of India, Art. 226). 
The important words in the section are 


“the intention of evading payment of the 
tax”. Unless this intention is established, 
the section does not apply and this would 


lead to the result that the Terminal Tax Offi- 
cer cannot impose any penalty on the im- 


FZ/GZ/C415/82/KNA/LGC-H 


r 
mrena 





Union of India v. M/s. Mahabir Parshad and Sons 


A. LR. 


porter under S. 464 of the Act. (1958) 60 
Pun LR 539, Ref. to; ILR (1974) i Delhi 
516, Dist. (Para 4) 


(B) Delhi Municipal Corporation Act 
(66 of 1957), Ss. 171, Proviso, 457, 464 — 
Power of review by the District Judge of its 
own. order in appeal, (Civil P. C. (1908), 
S. 114 and O. 47, R. 1). 

The proviso to S. 171 is unrestricted and 
gives full power of review to the District 
Judge under the Act. Hither a case falling 
under S. 464 of the Act is criminal in nature 
and has to be tried by a Magistrate with 
appeals under the Criminal P. C. in which 
case the orders passed by the Terminal Tax 
Officer are without jurisdiction and in which 
case the appeal will also not lie to the Addi- 
tional District Judge as the order would be 
a complete nullity. Alternatively the case is 
one which is within the jurisdiction of the 
Terminal Tax Officer. in which case it would 
be an order passed as a taxation order. If 
it is a taxation order it would be appealable 
to the District Judge under S. 169 and con- 


sequently a review lies under S. 171 of the 
Act, (Paras 5, 6) 
Cases Referred: Chronological Paras 
ILR (1974) 1 Delhi 516 Z 
(1958) 60 Pun LR 539 i 

T. C. B. M. Lal, for Petitioners; G. D. 


Gandhi, for Respondents, 


D. K. KAPUR, §.:— This is a petition 
under Articles 226 and 227 of the Constitu- 
tion -of India filed by the Union of India 
and others in respect of some orders passed 
under the Delhi Municipal Corporation Act, 
1957 (hereinafter referred to as the Act), 
relating to Terminal Tax. The respondent 
M/s. Mahabir Pershad and Sons had import- 
ed some sanitary goods in -July 1971. On 
Aug. 10, 1971 the Terminal Tax Officer 
noted that the statement of Shri Kunj Behari 
Lal, belonging to the first respondent firm, 
showed that there was a misdeclaration for 
the purpose of evading Terminal Tax and he 
imposed a penalty at the rate of ten times 
the tax. An appeal was taken by M/s. Maha- 
bir Pershad and Sons to Shri M. K. Chawla, 
Additional District Judge, Delhi, under Sec- 
tion 169 read with Sections 178 to 183 and 
other sections of the Act. The appeal was 
rejected by order dated July 20, 1972. 
Thereafter a review application was- filed 
which was decided by the learned Additional 
District Judge on Sept. 1, 1973. Therein it 
was noted that there was Rule 39 of the 
Terminal Tax Rules which applied to the 
particular case i.e. of wrong declaration. 
That Rule provided that on conviction a fine 


i 
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of Rs. 100/- could be imposed by a Magis- 
trate. As it was a. case of wrong declara- 
tion to which a particular Rule applies, the 
Additional District Judge accepted the re- 
view and held that the Terminal Tax Officer 
was not competent to impose ten times 
penalty. Another point discussed by the 
learned Additional District Judge was _ that 
there was a judgment of tke Punjab High 
Court in Gian Chand v. State, (1958-60 Pun 
LR. 539) in which it was held that when 
dutiable articles were introduced within the 
octroi limit of the Muncipalsty the Municipa- 
lity had to prove that the azcused attempted 
to do so with intent to defrand and unless the 
intention was established there was no 
offence. 


2. In the case of the Delhi Municipal 
Corporation Act, Section 464 shows that 
evading payment of tax by introducing goods 
within the octroi limits of Delhi also in- 
volves a punishment which may extend to 
ten times of the value of the goods import- 
ed. Furthermore, it shows that any person 
who does it or abets such introduction can 
be liable to this penalty. It was urged before 
us that this is not a criminal offence because 
it is a penalty and not a punishment. We 
do not go into this question and would leave 
it open for a better case. It was brought to 
our notice that there is a Division Bench 
judgment of this Court in M;s. Prakash Road- 
lines (P.) Ltd. v. Union of India (C. W. No. 
906/73)* wherein it would appear that the 
Yerminal Tax Officer was competent to act 
under Section 464 of the Act, but, the judg- 
ment only states that a show cause notice 
could be issued by such officer. We do not 
know what actually happened in that case at 
the end as to whether the punishment was 
actually imposed by the Terminal Tax Off- 
eer or not. As to which (Court and which 
authority can act under Section 464 of the 
Act will have to be decided in some other 
case. 


3. For the present, we ate proceeding on 
the basis that the Terminal Tax Officer 
could take action in this respect but the 
ground on which the Additional 
Judge has set aside the action under S. 464 
of the Act is on the ground that the Musici- 


_ pality has not proved the ingredients of Sec- 


tion 464 of the Act. He steted as follows:— 

“I am left with no option but to hold that 
the respondents have miserably failed to 
bring on the record any fraudulent intention 
on the part of the petitioner to import the 
goods in the territory of Delhi. It was a 


* Reported in ILR (1974) 1 Delhi 516. 
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bona fide allegation of the petitioner that 
their goods were stone-wares and not sanitary 
wares which allegation, even if proved to be 
unfounded, cannot justify a finding that there 
was an intention to defraud.” 


4. We now revert to the language of Sec- 
ton 464 of the Act. It opens with the words 
“Where any goods imported into Delhi are 
rable to the payment of terminal tax, any 
rerson who, with the intention of evading 
payment of the tax introduces or attempts to 
introduce or causes or abets the introduction 
cf any such goods within the Union Territory 
cf Delhi... ... is 


The important words in the section are “t 
intention of evading payment of the tax”. 
Unless this intention is established, the sec- 
ton does not apply and this would lead to 
the result arrived at by the learned Addi- 
tonal District Judge. Learned counsel urges 
that in fact there was an intention, but as 
there has been no evidence led and there are 
ro circumstances on record which is only 
tecause the goods has not gone to a Magis- 
trate it is not possible to find out whether 
the intention has been established by any 
evidence led by the Municipal Corporation. 
lt ts obvious that if an offence under S. 464 
cf the Act has to be established the neces- 
sury prosecution evidence must be on record 
to establish the circumstances in which the 
intention can be inferred from the facts. It 
i3 very difficult to draw an inference of this 
type from a mere statement in a short order 
cf a few lines recorded by the Terminal Tax 
Officer. In the circumstances, we do not 
think it is a fit case to interfere under Arti- 
cle 226 of the Constitution. of India. 


5. In ending, one other point can be noted 
im our judgment. It was urged that there 
was no power of review. It seems thai this 
case according to the learned counsel for the 
petitioner is not governed by any procedure 






wut Section 457 of the Act provides that the 


wrocedure provided in the Civil P. C. shell be 
followed in the Court of the District Judge, 
Delhi. The learned counsel for the petitioner 
submits that the provisions of Order 47, 
Rule 1 of the Code are not satisfied in the 
present case. On the other hand, the learned 
counsel for the respondents contends the case 
i either covered by Section 114 of the Code 
er by Section 171 of the Act. The latter sec- 
won reads, in its proviso as follows :— 

“Provided that it shall be lawful for the 
Court, upon application or on its own 
motion, to review any order passed by it in 
appeal within three months from the date of 
The order.” 
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This proviso seems to be unrestricted and 
gives full power of review to the District 
Judge under the Act. 


6. To put the question in a different 
way, either a case falling under Section 464 
of the Act is criminal in nature and has to 
be tried by a Magistrate with appeals under 
the Criminal P. C. in which case the orders 
passed by the Terminal Tax Officer are with- 
out jurisdiction and in which case the appeal 
will also pot lie to the Additional District 
Judge as the order would be a complete 
nullity. Alternatively, the case is one which 
is within the jurisdiction of the Terminal 
Tax Officer in which case it would be an 
order passed as a taxation order. If it is a 
taxation order it would be appealable to the 
District Judge under Section 169 and conse- 
quently a review lies under Section 171 of 
the Act. 


7. Once we have held that a review lies 
and the finding of the Additional District 
Judge that the intention has not been estab- 
lished, it becomes a pure question of fact 
and we do not think this is a fit case to be 
interfered with in writ jurisdiction and ac- 
cordingly dismiss the petition but leave the 
parties to bear their own costs. 


Writ petition dismissed. 
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S. B. WAD, J. 


Man Mohan Tuli, Petitioner v. Municipal 
Corporation of Delhi and another, Respon- 
` dents. 


Civil Writ Petns. Nos. 262 and 263 of 
1972, D/- 24-5-1982. 


Delhi Municipal Corporation Act (66 of 
1957), Ss. 113, 114 — Property tax — Levy 
of — Corporation can levy it only for ful- 
lment of its mandatory and discretionary 
functions — Property with impediments 
making rendering of municipal services im- 
possible — Property cannot be taxed even 
though within municipal limits — Property 
— Concept. 


Property tax can be levied by the Muni- 
cipal Corporation only for the fulfilment of 
its mandatory and discretionary functions 
under the Act, which are to provide civic 
amenities such as supplying drinking water, 


scavenging, supply of electricity etc., and 
improvement of the area as per improve- 
ment schemes etc., respectively. It is the 


beneficial enjoyment of the property which 
is subjected to taxation under the Act and 


GZ/GZ/C980/82/VVG 
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not merely the physical: presence of a corpo- 
real thing. Thus for the purposes of pro- 
perty tax the nexus is functional and not 
physical or merely territorial. The terri- 
torial jurisdiction and taxation jurisdiction 
need not always be conterminus. It may be 
that in a given case it is not possible for the 
municipal authorities to extend its functions/ 
administration to the fartherest end of its 
territory. In such a case the property can- 
not be taxed by a Municipal Authority. 
(Paras 11, 12, 14) 
Where the property in dispute situated on 
the border line of the union territory of 
Delhi and the adjoining State had no access 
irom the Delhi side and did not receive any 
of the civic amenities, such as water, sewage 
connection, connecting roads, fire protection 
and police protection from the Delhi auth- 
orities, and neither the development of the 
area was undertaken by the Delhi Develop- 
ment Authority nor the rendering of muni- 
cipal services was possible due to the impedi- 
ments present on the property, no property 
tax could be levied by the Delhi Municipal 
Corporation on the property. (1898) 173 
US 283: 43 Law Ed 591, (1903) 120 Federal 
Reporter 912, Foll.; ILR (1972) 1 Delhi 725, 
and AIR 1981 SC 991, Disting. 
(Paras 6, 25) 
The basic juridical concept of property is 
that it is a Res with full rights of ownership 
in a Res. The full rights of an owner are: 
(a) power of enjoyment; (b) possession which 
includes the right to exclude others; 
(c) power to alienate; and (d) power to leave 
the res at Will. It is also commonly accept- 
ed in modern system of jurisprudence that 
the said rights are not absolute and they are 
subject ta social regulation and control. 
Taxation is one of such social controls. 
However, exclusiveness of control is the hall 
mark of ‘property’. Res by itself is not pro- 
perty and ownership right cannot be under- 
stood except in relation to res. Although 
the disputed property as a corporeal entity 
was in Delhi in a strict legal sense it is not 
fhe property that was in Delhi but only the 
res. Right of ownership including the most . 
important right of beneficial enjoyment could 
not be exercised in Delhi. In such a situa- 
tion the property could not be taxed by the 
Delhi Municipal Corporation because the 
incidence of property tax under the Act falls 
on rights of -possession and enjoyment of 
the property and not merely on the corporeal 


or physici entity. . (Para 8, 9) 
Cases' Referred: ‘Chronological Paras 
AIR 1981 SC 991 T .  1I5,2i 
ILR (1972) '1.Delhi 725 15 
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(1940) AC 1014: 109 LIKB 865: (1940) 3 
All ER 549 (HL), Nokes v. Doncaster 
-° Amalgamated Collieries Ltd. 9 
{1903} 120 Federal Reporter 912, And County 
Treasurer v. Union PAC. R. Co. 24 
(1898) 173 US 823 :43 Law Ed 592, Hender- 
son Bridge Co. v. City cf. Henderson 
22, 23, 24 


Madan Bhatia with B. K. Paul, for Peti- - 


tioner; J. K. Mehra with Dinesh Agnani (for 
Nos. 1 to 3) and N. B. Sinha (for No. 4), 
for Respondents. 


ORDER :— Whether properties lying on 
the border line of the Union Territory of 
Delhi and the adjoining Szate are liable to 
municipal property tax of Delhi is an im- 
portant question of law arising in this peti- 
tion. To put it in a different form, the ques- 
tion is which municipal authority is entitled 
to collect property tax (general tax) Delhi 
Municipal Corporation or the municipal au- 
thorities in the adjoining States? The diffi- 
culty has arisen in the present case because 
two municipal authorities aave levied and 
collected property tax from the petitioner in 
regard to same property for the same year. 
Property bearing Municipal No. 483/49-B at 
G. T. Road Shahdara-Delhi-cum-U. P. 
border touches Union Territory of Delhi 
from north and east while from South and 
West side the property touches Uttar Pra- 
desh (particularly .territore comprising of 
Nagar Palika, Ghaziabad). The property im 





question is used as a godown. It has no. 
access from: Delhi side. Admittedly, the 
access is only from U. P. side. Admittedly, 


because although it was asserted in the affi- 
davit in reply by the Delhi Municipal Cor- 
poration that there is an access 
eastern side opening in Union Territory of 
Delhi, on examination of the relevant maps 
at the time of the argument, it was admitted 
by the counsel for Delhi Municipal Cor- 
poration that it was not so. This petition 
was heard number of times but as there was 
some dispute regarding the exact situation 
of the property, parties were directed to file 
their affidavits with plans. Petitioner has 
filed the affidavit and the plan. An affidavit 
in reply has also been filed on behalf of the 
Delhi Municipal Corporation, They also 
agreed to the plan filed by the petitioner. 
No other plan was produced or submitted 
-by the Delhi Municipal Corporation. 


2. For proper appreciat:on of the factual 
position it is necessary to quote the sdid 
affidavits: - =-  . i ; 


- “2. I say that I am the Swner of a piece 


of land . measuring  10,00C sq. ‘yatds with 
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‘aforesaid land including drainage, 


from the 
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buildings thereon, situate on the G. T. Road 
from Delhi to Ghaziabad nzar the 6th Mile- 
stone beyond Shahdara, Delhi. A portion 
of the aforesaid land and buildings falls 
within the territory of Uttar Pradesh inas- 
much as the superstructures and some vacant 
land are within the Union Territory of 
Delhi. The entrance to the same which is 
an integral part of the aforesaid land and 
buildings falls within the territory of Uttar 
Pradesh under the jurisdiction of Nagar 
Palika, Ghaziabad, a local body constituted 
under the Act I say that the point on the 
G. T. Road in which the entrance to the 
aforesaid land and buildings merges is be- 
yond the Delhi border and falls within 
Uttar Pradesh. The said land can be ac- 
cessible only through the entrance which fall 
within the limit of U. P. A copy of the lay- 
out plan of the area is attached herewith and 
marked as Annexure ‘A’, 

3. I say that the aforesaid land is sur- 
rounded on two sides i.e. south and west 
by the territory of Uttar Pradesh and on the 
other two sides by the Union Territory of 
Delhi. The north of the aforesaid land is 
underdeveloped, low-lying and water-logged 
area and is incapable of being used by the 
respondent for providing any facilities or 
services to the aforesaid land. I say that 
the west of the said land with superstruc- 
tures thereon is owned by Smt. Maya Devi © 
and others the petitioner in CW 263/72. 


4. I say that all the possible services in the 
sewerage, 
water supply, scavanging, maintenance and 
sweeping of internal roads, street lighting 
are being provided by me exclusively at my 
cost and expense. Even the electric mains 
have been laid by at my- own expense. I 
have laid, at my own expense, 8 electric 
poles in order to obtain supply from the elec- 
tric mains on the G. T. Road. The said 
amenities are the obligatory functions of the 
respondent-Corporation which are at present 
being carried. out and performed by me as 
the property is not accessible to the Cor- 
poration. 

5. I say that the land and buildings are 
so situated that it is not possible for the re- 
spondent to perform any of its functions or 
provide any services or facilities which they 
are required by law to do as the entrance to 
the said land and building is beyond the 
Delhi limits and falls within the limits of 
U. P. 

6. I say that on the north of my godown 
there is a wall which is 10’ high, beyond the 
wall is marshy land about 500’ wide and be- 
yond the marshy land there is‘ a 10’ wide 
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drain. Along the drain, there is an embank- 
ment which is 8’ high. This embankment is 
enclosed by barbed wire. The only entrance 
into or exit from the godown is, therefore, 
the only passage which I have stated above 
and which is my private property. 

7. I say that the entire area bordering the 
U. P. border in which the aforesaid land 
and buildings are situated, the respondent 
has from its very inception till today not 
performed any of the aforesaid . functions, 
nor is in a position to render any services as 
incumbent upon it under the law. 

8. I say that Nagar Palika, Ghaziabad, 
bas laid the water mains, electric supply in- 
stallations, drainage and sewerage pipes, but 
are refusing to make available these services 
to me unless I pay the property taxes, water 
faxes and scavanging taxes-up to date to the 
Nagar Palika, Ghaztabad. 

9. I say that the Nagar Palika, Ghaziabad, 
has recovered from me a sum of Rs. t0,700/- 
by distress warrant as arrears. Of property 
taxes and water taxes w. e. f. 1-4-1976 and 
the balance till to date is being claimed by 
them. F say that property tax have been 
paid by me to the Municipal Corporation, 
Delhi: till 31-3-1971 as demanded by them. 
f say that the property tax has been paid to 
both Municipal Corporation and the Nagar 
Palika, which in. terms amount to double 
action. - 


10. I say that the land use of the premises 
falls within. the Dilshad. District Centre, 


41. E say that about 14 acres of land of 
Dilshad District Centre falls within the 
Union Territory of Delhi and a major por- 
tion of the same falls within the territorial 
jurisdiction of Nagar Palika, Ghaziabad. 

12. I say that the District Centres are 
defined in the Master Plan as composite 
centres for decentralization of commercial 
activities of the surrounding areas.” 

3. In the reply affidavit filed on behalf 
of the Delhi Municipal Corporation it is 
stated : 

“I say the petitioners property bearing 
Municipal No. 483/49-B at G. T. Road 
Shahdara-Delhi-cum-U. P. boarder fully and 
squarely falls within the Union Territory of 
Delhi, and the same has been given the 
Municipal No. 483/49-B by the respondents. 
Apart from this municipal number, if there 
is any other land and building, the same is 
not being assessed to property taxes under 
the Delhi Municipal Corporation Act, 1957. 
However, it may be correct that the approach 


road to the said land and buildings as is be- 


ing used by the petitioner may be falling 
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within the territory of Uttar Pradesh, but 
there is also an alternative approach road 
available to the petitioner within the terri- 
tory of Delhi from Seemapuri Colony 
Ft is further wrong and denied to allege that 
the respondents are incapable of providing 
any facilities or- services to the land. and pro- 
perties of the petitioner. The petitioner has 
been given the electric connection and also 
has been given telephone connection. Rest 
of the facilities will be given. as and when 
the area is developed according to the 
Master Plan of Delhi and zonal plan of the 
area. ; . F say that the existence of 
wall on the -north of the petitioner’s. property 
and that of drain and embankment do not 
render the petitioner’s premises being. out of 
the reach of levy of property taxes: u/s. 113 
ot the Delhi Municipal Corporation ‘Act, 
1957, as the property. taxes are Jleviable on 
all lands and buildings within. the jurisdic- 
tion of the respondent-Corporatiop and as 
such, the property of the petitioner is not 
exempt from levy of property taxes. I, how- 
ever, say that the levy of taxes has no ‘quid 
pro quo’ with the provision of services as 
held by this Hon’ble Court ass well’ as by 
other High Court and the Hon’ble Supreme 
Court of India. ...... ...... The Nagar Palika, 
Ghaziabad has no authority to provide water 
mains, electric supply and: other provisions 
within the territory of Delhi and’ accord- 
ingly, the said Nagar Palika of Ghaziabad 
knows its jurisdiction, and as such it is 
rightly refusing to. render any such services 
te the property of the petitioner which falls 
within the territorial jurisdiction of the re- 
spondents. The respondents will provide 
the regular services only when the area in 
which the premises of the. petitioner falls. is 
fully developed according to the Master Plan 
and Zonal Plan of Delhi and. the area re- 
spectively. As and when the zonal plan of 
the area is prepared and implemented, it 
way also be possible that the premises of 
the petitioner may be acquired on payment 
of compensation as per rules according to 
the land use of the area as prescribed in the 
Master Plan of Delhi and. the Zonaf Plan of 
the area in particular. Therefore, unless 
and until the planned development of the 
area in which the disputed premises. is situat- 
ed takes place, all services cannot be render- 
ed to each and every individual as claimed 
by the petitioner.” 


4 The Nagar Palika, Ghaziabad, was 
joined as a party respondent under the 
orders of the Court. The counsel for the 
said: Nagar Palika. has asserted that the affi- 
davit .of the petitioner in regard to making 


eur rere hae 


19383 


available several municipal services by Nagar 
Palika, Ghaziabad, are correct. It is alse 
stated by the counsel that they had recover- 
ed property tax from the petitioner from the 
years 1967 to 1971. 


5. The counsel for the petitioner sub- 
mitted that the assertion of the Delhi Muni- 
cipal Corporation that the electricity was 
being supplied to the petitioner as a muni- 
cipal amenity is not correct. He further sub- 
mits that there are no maias of electricity 
or electric poles for the laying of the supply 
line from northern or eastern side at all 
He further states that the petitioner has 
erected his own’ poles and laid down his own 
wiring for taking electricity from the G. T. 
road main. He also submits that the said 
supply of electricity by Delhi authorities is 
a purely private commercial transaction and 
is not by way of the municipal amenity. 


6. From the two affidavits the following 
facts stand established : 

(a) Although the property is physically 
situate in Delhi, it has no access from’ Delhi 
side. The access is only from the U. P. side. 

(b) None of the civic amenities, such as 
water, sewage connection, connecting roads, 
fire protection and police protection are 
available to the property from Delhi auth- 
orities. There is no electriz main, nor poles 
nor electric wiring done by the Municipal 
Authorities of Delhi. All the civic amenities 
are available only from the U. P. side. 


(c) No development of tbe area is at pre- 
sent undertaken under the Master Plan and 
Zonal Plan of Delhi by the D. D. A. or any 
other Delhi Authority and zhe civic amenities 
ean be extended only after the development 
according to the said plans is completed. 


7. The vexed question in the lighi of 
these facts is whether the petitioners’ pro- 
perty is liable to property tax under Delhi 
Municipal Corporation Act. ..Section 114 af 
the Act states that the prcperty tax shell be 
fevied on all lands and bucldings in Delhi. 
The tax is a ‘property tax’ and lands and 
euildings are assumed to Se properties for 
that purpose. A building is defined . under 
Section 2 to-mean: “A house, out-house, 
stable, latrine, urinal, shed but wall (other 
than a boundary wall) or eny other structure 
whether of masonry, bricks, wood, mud, 
metal or other material bui does not include 
any portable shed”. What is ‘property’ is 
mot defined in the Act. . 


$. The basic juridical concept of property 
is that it s a Res with full rights of owner- 
fen in Res. The full rights of an owner 


lore: (a) power of enjoyment, {b) possession 
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‘vhich includes the right to exclude others, 
sc) power to alienate and (d) power to leave 
che res at Will. It is also commonly accept- 
ad in modern systems of jurisprudence that 
che said rights are not absolute and they are 
subject to social regulation and control. 
Taxation is one of such social controls. 
However, exclusiveness of control is the hall 
mark of ‘property’. 


9. Res by itself is not ‘property’ and 
ownership right cannot be understood except 
in relation to res. Although the petitioners’ 
property as a corporal entity is in Delhi, in 
a strict legal sense it is not the property that 
is in Delhi but only the res. Rights of 
ownership including the most important 
tight of beneficial enjoyment cannot be exer- 
cised in Delhi. It can be exercised only in 
U. P. Lord Porter describes ‘property’ with 
typical English realism: “In truth the word 
property is not a term of art but takes its 
meaning from its context and from its col- 
location in the document or act of Parlia- 
ment in which it is found and from the mis- 
chief with which that act or document is in- 
tended to deal”. Nokes v. Doncaster Amal- 
gamated Collieries, Ltd. ({940 AC 1014 at 
p. 1051). English jurisprudence did not have 
any mature or logical. concept of “domi- 
nium”. The nearest English equivalent is 
“Seisim”. But even if Lord Porter’s descrip- 
tion is to be applied in the present case, it 
does not help the respondent-Municipal Cor- 
poration because, the incidence of property 
tax under the Delhi Municipal Corporation 
Act falls on rights of possession and en- 
joyment of the property and not merely on 
the corporeal or physical entity. 

10. Section 120 and Sec.-122 of the Act 
clarifies this position. The relevant portions 
of the said sections read as follows: 


“120. (1) The property taxes shall be pri- 
marily leviable as follows :— 

(a) if the land or building is let, upon the 
lessor; ) | 

(b) if the land or building is sublet, upon 
the superior lessor; 

(c) if the land or building is unlet, upon 
the person in whom the right to let the same 
vests; . l 

xX XX XX XX 

{3) The liability of the several owners of 
any building which is, or purports to be, 
severally owned in parts or flats or rooms, 
for payment of property taxes or any instal- 
ment thereof payable during the period of 
such ownership shall be joint and several.” 

“122. (1) On the failure to recover any 
sum due on account of property taxes in re- 
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spect of any land or building from the per- 
son primarily liable therefor under Sec. 120, 
the Commissioner shall recover from every 
occupier of such land or building by attach- 
ment, in accordance with S. 162 of the rent 
payable by such occupier, a portion of the 
total sum due which bears, as nearly as may 
be, the same proportion to that sum as the 
rent annually payable by such occupier bears 
to the total amount of rent annually pay- 
able in respect of the whole of the land or 
building. 

(2) An occupier from whom any sum is 
recovered under sub-section (1) shall be en- 
titled to be reimbursed by the person pri- 
marily liable for the payment, and may in 
addition to having recourse to other remedies 
that may be open to him, deduct the amount 
so recovered from the amount of any rent 
from time to time becoming due from him 
to such person.” 


11. Reading of the two sections together 
_makes it apparent that the primary liability 
for payment of property tax (incidence of 
property tax) is on the owner. However, 
the property tax can be recovered from the 
occupier if he is not the owner with the 
right of reimbursement from the owner of 
the property. . The property tax is measured 
in terms of the rent received or receivable 
from the property. The Supreme Court has 
now held that standard rent as fixed under 
the Delhi Rent Control Act is the only basis 
for levying the property tax. Thus it is the 
beneficial enjoyment of the property which 
is subjected to taxation under the: Act and 
not merely the physical presence of a cor- 
poreal thing. To put it differently it can be 
said that for the purposes of property tax 
the nexus is functional and not physical or 
merely territorial. 


12. But even assuming that the nexus is 
territorial the difficulty for the Corporation 
is not over. The territorial jurisdiction and 
taxation jurisdiction need not always be con- 
terminous. It may be that in a given case it 
is not possible for the municipal authorities 
to extend its functions/administration to the 
fartherest end.of its . territory. In such a 
case the. property cannot be taxed by a 
Municipal Authority, 


13. The preamble to Municipal Corpora- 
tion Act states that the Act consolidates and 
‘amends the law relating to the municipal 
Government of Delhi. Section 41 of the 
Act vests the Municipal Government. of 
Delhi in. the respondent-Corporation. Sec- 
tion 42 provides that it shall be incumbent 
on the. Corporation to‘ make adequate pro- 
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vision by any means or measures inter alia 
for: 

(a) construction, maintenance and cleans- 
ing of drains and drainage works. 

(b) Scavenging. 

(c) Providing sufficient 
and wholesome water. 

(d) Construction and maintenance of pub- 
lic streets, bridges etc. 

(e) The lighting, watering 
of public streets. 
It is also obligatory for the Corporation to 
provide electricity to properties. Section 43 
defines discretionary functions of the Cor- 
poration.. One of the functions is improve- 
ment of Delhi in accordance with improve- 
ment schemes approved by the Corporation. 


14. Municipal Corporation has been au- 
thorised to levy taxes including property tax 
for discharging the said mandatory and dis- 
cretionary functions. Section 113 states: 


(1) The Corporation shall, for the purposes 
of this Act, levy the following taxes, 
namely :— 

(a) property taxes ...... 

Therefore, if there are physical impediments 
like embankment and wall on the northern 
side and if as is admitted by the Corpora- 
tion, the D. D. A. has not still undertaken 
the development of the said area, it is im- 
possible for the Corporation to perform its 
mandatory and discretionary functions in the 
area in which the petitioner’s property is 
situate. If the said functions cannot be per- 
formed, the purposes of the Act are not ful- 
filed. Property tax can be levied only for 
the fulfilment of the mandatory and discre- 
tionary functions and for no other. (The 
Corporation enjoys only a delegated power 
of taxation and the terms of delegations 
must be adhered to. 

15. Counsel for the Corporation, how- 
ever, submits that property tax is not a cess 
but a tax. The liability cannot, therefore, 
be ousted if no quid pro is afforded. - Re- 
fugees’ Co-operative Society Ltd. v. Munici- 
pal Corpn. of Delhi, ILR (1972) 1 Delhi 725 
is relied upon. He also relies on the deci- 
sion of the Supreme Court in Manmohan 
Tuli v. Delhi Municipality, AIR 1981 - SC 
991, wherein the same property of the peti- 
tioner was involved in the centext of liabi- 
lity to pay terminal tax.. The judgment of 
this Court in Refugees’ Co-operative Housing 
Society is a Division Bench judgment. If 
the facts: and the contentions raised in the 
present petition weré the same as the facts 
and contentions in the said case, I would 
have been bound to follow the said Division 
Bench decision. But they are. not so... The 


supply . of pure 


and cleansing 
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petitioner-Society is populazly called Puxjabi 
Bagh Colony. Punjabi Bagh area was be- 
fore 1959 a rural area near Delhi. There- 
after, it was included in tae urban ares of 
Delhi. The Delhi Municipal Corpor:tion 
started levying the property tax to the said 
‘colony with effect from 1-4-1982. The nain 
dispute raised in the petition was tha the 
Delhi Municipal Corporation was refsing 
to take over the colony ard to discharge its 
obligatory functions under S. 42 of the Delhi 
Municipal Corporation Act. The Corpora- 
tion’s contention was that certain precandi- 
tions regarding developmeat of the cclony 
were not fulfilled by the colony and, taere- 
fore, the Corporation was entitled not to 
take over the colony. Detailed objections 
were taken by the Corporation for meking 
available services such as sewage, roads etc. 
The writ petitioners had prayed for a nan- 
damus directing the Municipal Corporation 
to perform the said obligatory functions 
under Section 42 and to provide them with 
municipal services detailed in the pettion. 
The Division Bench found that the conten- 
tion of the Corporation that the petitioners 
had failed to develop the colony to the satis- 
faction of the Corporation, was not stab- 
lished. On facts the Court found that 
nothing further was required to be dore- by 
the colony as required in aw. The Division 
Bench held that the Corporation is tound 
to discharge the obligatory functions wnder 
Section 42 in regard to the petiticner’s 
colony. The Division Bench then: issued 
-mandamus to the Municipal Corporatien to 
declare sreets in the Punjzbi Bagh colony as 
public streets and to take over the se-vices 
of (i) street lighting, (ii) sewerage, (iii) -torm 
_ water drains, (iv) drinking water, (v) noads, 
services, lanes etc. (vi) road side plantetions 
and parks and (vii) scavauging in respect of 
the Punjabi Bagh colony and maintain the 
same at the cost of the Corporation. 


16. Another contention raised by the pe- 
titioner was that as the Corporation was not 
ready to take over the cclony and render 
municipal services, it had no authoriy in 
law to collect the. property tax, fire taz ete. 
The petitioner contended that property tax 
was not a tax at all but was a fee chirged 
by. the Municipal Corporation. After examin- 
ing various decisions of the Supreme Court 
the Division Bench came to the con- 
clusion that the. property tax was not 
a fee but a tax proper. . It. further 
held: “The Corporation is entitlec to 
levy and collect taxes. as provided in & 113 


and other sections irréspective of the per-. 


formance of the functions: mentioned in 5.42, 
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and it cannot be contended that unless the 
said functions are performed by the Corpo- 
ration, no taxes can be levied and collected 
by it. So far as the obligatory functions 
mentioned in S. 42 are concerned, the Cor- 
poration is entitled to perform them in ac- 
cordance with the provisions in the section 
and if it fails to do so, the remedy is to get 
the performance of the obligatory functions 
enforced by-a Court of law.” 


17. It may be noted that the submission 
of the petitioners that in absence of quid pro 
quo the Corporation had no authority to levy 
property tax was really in the nature of an 
alternative submission, the primary prayer 
being mandamus for directing the Corpora- 
tion to render the services mentioned above. 
It is thus clear that the petitioners had ac- 
cepted the fact that the colony was wholly 
within the urban area and within the Master 
Plan and development plan of Delhi, that 
there was no physical impediment or impos- 
sibility of rendering the services and that 
once the services are rendered the property 
tax was payable by the colony. Indeed, after 
issuing mandamus for providing the said ser- 
vices the question as to whether a property 
tax can be levied without a quid pro quo 
had hardly any relevance left. 


18. In the present case it is admitted by 
the Corporation that the area in which the 
petitioner’s colony is situate is not developed 
according to the Master Plan, the Zonal Plan 
or the development plans of the D.D.A. It 


‘is also admitted that only after the planned 


development takes place the said Municipal 
services can be made available to the peti- 
tioner. It is also admitted that there are 
physical impediments from northern and 


eastern side (the only two sides from which 


the property touches Delhi) in rendering the 
municipal services. Punjabi Bagh colony 
was from all sides surrounded by Delhi terri- 
tory and was wholly within Delhi. On the 
other hand the petitioner’s property is not 
wholly within Delhi and from south and 
west side it touches U. P. Border. 


‘19. The contentions and reliefs: sought 
are also . quite different in the present case. 
The petitioner in our case is not seeking any 
mandamus against the Corporation for rend- 
ering municipal services, In fact his case is 
that with the present position of the develop- 
ment and the physical impediments on the 
northern and. eastern side, no such services 
Unlike the petitioner in 
the Punjabi Bahg case the present petitioner 
challenges the ‘interpretation of the words 


“lands and buildings” occurring in S. 113 of -- 


158 Defhi 


the Delhi Municipal Corporation Act. His 
strong submission is that his property is not 
in Delhi within the meaning of the said sec- 
tion. In other words, his submission is in 
the nature of disputing the jurisdictional fact. 


20. The holding of the Division Bench 
in Punjabi Bagh colony decision, namely, 
“The Corporation is entitled to levy and col- 
lect taxes as provided in S. 113 and other 
sections irrespective of the performance of 
the functions mentioned in S. 42 and it can- 
not be contended that unless the said func- 
tions are performed by the Corporation, no 
taxes can be levied and collected by it “has 
to be understood in the light of the facts 
and contentions raised in that case. The D.B. 
was not called upon to decide the facts and 
contentions as raised in the present petition 
which are far different from Punjabi Bagh 
case. The words “irrespective of perform- 
ance of functions” and “unless the said func- 
tions are performed” patently assume that 
the property is in Delhi without any dispute. 
They also assume that the area is developed; 
according to the Master Plan and further 
that there are no physical impediments in 
making the municipal services available. I, 
therefore, hold that the said D.B. judgment 
is not helpful to decide the present petition, 
and of no assistance to the Corporation. 


21. The Supreme Court decision in Man 
Mohan Tuli v. Delhi Municipality, ATR 1981 
SC 991 rendered in relation to terminal tax 
is also of no avail to the respondent Cor- 
poration. The decision merely proceeded otr 
the assumption that the property falls in 
Delhi. It was, in fact, unnecessary to decide 
that question because the ratio is that the 
goods in transit (i.e. where the journey does 
not end in Delhi) are not exigible under 
S. 178 of the M.C.A. although they enter 
Delhi territory. The situation of a property 
has different significance for terminal tax as 
against house tax. Taxation events in case 
of terminal tax are two — sale of imported 
goods in a territory (say Delhi) and the 
other sale of the same goods thereafter, for 
export out of the said territory. On the 
other hand, the physical fact of property 
being present in the territory decides property 
tax liability. I - 

22. The principle of public law that the 
territorial jurisdiction and taxation jurisdic- 
‘tion need not coincide is recognised in 
American Jurisprudence. One of the earliest 
cases decided by the U.S. Supreme Court is 
Henderson Bridge Co. v. City of Henderson, 
(1898) 173 US 823 : 43 Law Ed 592. Hend- 
erson Bridge Company owned a rait-road 
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bridge (with its approaches. piers, etc.) ex- 
tending from a point within the city of 
Henderson on the Kentucky shore across 
Ohio river to low-water mark on the - 
Indiana shore. The said bridge was under 
the management and control of L and N 
Railroad Company. The city of Henderson 
levied the property tax on the bridge. The 
Circuit House of Henderson Country decid- 
ed in favour of the City and also permitted, 
lien on the said bridge if the property tax 
remained unpaid. This judgment was affirm- 
ed by the Court of Appeals of the State of 
Kentucky. Henderson Bridge Co. moved the 
U.S. Supreme Court by way of writ in error 
for the review of the said judgment of the 
Court of Appeals. The said levy of property 
tax for the bridge was challenged on the 
ground that the bridge property did not en- 
joy any benefits from the city of Henderson. 
It was also challenged on the ground of the 
violation of the Federal. Constitution inas- 
much as that the private property was being 
taken over for public use without just com- 
pensation. The third ground of challenge 
was that the ordinance under which the 
bridge was being taxed impaired the sub- 
sistence of the contract between Bridge 
Company and Railroad Company. 


23. By reference to various decisions tbe 
Court held that the boundary of Kentucky 
extends to low water mark on the Indiana 
shore of the Ohio river. The court also held 
that the taxation ordinance would prevail 
over the contract between the two private 
parties. The court then held that the bound- 
ary Of Kentucky is conclusively established 
by judicial decisions and taxation by Hender- 
son City in Kentucky did not amount to 
taking of private property for public use 
without just compensation. On behalf of 
Henderson Bridge Company number of deci- 
sions of the Court of Appeal of Kentucky 
were cited in support of the contention that 
where the property does not receive any 
benefit from the Government of a Corpora- 
tion the property is not liable. to local taga- 
tion. Reviewing the said authorities the Sup- 
reme Court held: 


“In those cases the court wisely refrained 
from laying down any general rule that 
would control every controversy that might 
arise touching the application of the consti- 
tutional provision prohibiting as did the Con- 
stitution of Kentucky as well as that of the 
United States the taking of private property 
for public use without just compensation. So 
far as those adjudications are concerned, it 
is competent fer the court to inquire in 
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every case as it arises whether particular 
property taxed for local purposes is so situat- 
ed that it cannot receive ary benefit, actual 
er presumed, from the government of the 
municipal corporation imposing Such taxa- 
tion. The argument of the learned counsel 
assumes it to be incontrovertible that the 
bridge property here taxed cannot receive 
any such benefit from the government of the 
city of Henderson. As alreedy indicated, this 
court does not accept that view, and is of 
opinion that the bridge prcperty within the 
statutory limits of that city, and looked at 
in- its entirety, may be regerded as so situat- 
ed with reference to the city that it enjoys 
and must continue to enjoy as Jong as the 
bridge exists such benefits from the govern- 
ment of the city that, consistently with the 
Constitution of the United States, and con- 
sistently with the rule her2tobefore adverted 
to for determining the vatidity of legislative 
enactments, it may be subjected to munici- 
pal taxes under any system established by 
the State for the assessment of property for 
taxation.“ (Henderson Bridge Company and 
Anr. v. City of Henderson, (1898) 173 US 
823 : 43 Law Ed p.p. 592, 619) 


24. This decision was followed not only 
in Kentucky State but also in Iowa State. 
In and, County Treasurer v. Union PAC. R. 
Co. (Circuit Court of Appeals, Eighth Cir- 
cuit, February 16, 1903): (1903) 120 Federal 
Reporter 912 the question was whether the 
City of Council Bluffs could tax the railroad 
bridge. The said bricge spans. Missouri 
river between the cities of Council Bluffs, 
Iowa and Omaha, Nebraska. The Eastern 
terminus of the rail-road is within the limits 
of the city of Council Bluffs. The -rail-road 
freight house and valuahle buildings and 
many acres of lands ar> within the city 
limits. The agreed statement of facts pre- 
sented to the Court of Appeals was as 
under :— 

“That the corporate authorities of the city 
of Council Bluffs have never laid down or 
improved the streets and alleys for a distance 


of three-fourths of a mfe north from the 
eastern end of said bridze, and a mile anc 
one-half east from the eastern end of sait 


bridge, and a mile and one-half south from 
the eastern end of said bridge, except Thirty- 
Fifth street and Ninth avenue, and there 
never has been extended to said platted por- 
tions of said lands, as above referred to, th2 
regular police protection, fire protection, and 
lighting usually incident. to incorporated 
towns, and established for and enjoyed by 
the citiens and residents thereof. That said 
bridge has been and is used solely and only 
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for railroad purposes, and that the lands im- 
Dediately east, north and south, and extend- 
ine to the distance hereinbefore stated, have 
been at all times, and are now used for 
agricultural purposes. That the defendant 
has at all times. for which these taxes have 
een assessed, and for which suit is now 
srought, policed said bridge and protected it 
3y its own servants, agents and employees.“ 
Dn the facts stated above, the Court of Ap- 
peal held as follows: 


“Prima facie, all property within the cor- 
porate limits of a city is subject to municipal - 
taxation but it is settled principle of law in 
that State that the corporate limits of a city 
may exceed its taxable limits, and that real 
property to which the public ways of the 
city do not extend, and which is beyond the 
reach of police protection, and receives none 
and beyond the reach of fire protection, and 
receives none, and beyond. the reach of the 
city lights, and receives no benefit from 
them, and that is, in a word, denied the en- 
jOyment of any of the benefits. and protec- 
tion which commonly flow from a municipal 
government, cannot lawfully be taxed by 
that municipality for its municipal purposes. 
This principle, undoubtedly, dees not meet 
with universal assent. Judge Cooley (Cooley 
on- Taxation (2nd Ed.) 157, 159) refers to 
and criticises unfavourably the Iowa and 
Kentucky cases on this subject, but the prin- 
ciple is- recognised in guarded language by 
the Supreme Court of the United States in 
the case of Henderson Bridge Co. v. Hend- 
erson City, (1898-173 US 823) (supra) where 
exemption from a municipal taxation for 
a bridge across the Ohio river was sought on 
this ground under the Fourteenth amend- 
ment to the constitution of the United 
States. The Supreme Court, affirming the 
decision of the Court of Appeal of Kentucky 
in the same. case, held the bridge was liable 
to municipal taxation because it was “within 
the statutory boundary of the city of 
Henderson, and within reach of the police 
protection afforded by that city for the bene- 
fit and safety of all persons and property 
within its limits. l 


Accepting the rule prescribed by the Sup- 
reme Court of the United States in the ‘case 
cited, which is, in substance, thaf adopted by 
the Supreme Court of Iowa that, in order to 
bring municipal taxation within the scope of 
the constitutional provision that private pro- 
perty shall not be taken for public use with- 
out just compensation, “the case should be 
so clearty and palpably an illegal encroach- 
ment upon private rights as to leave no 
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doubt that such taxation, by its necessary 
operation, is really spoliation under the guise 
of exerting the power to tax we proceed to 
inquire whether, upon the agreed statement 
of facts, the municipal tax imposed upon this 
bridge falls within this rule. 


From the agreed statement of facts and 
the annexed plaint, it is apparent that the 
city of Council Bluffs has corporate limits 
of a great city, with the population and 
municipal improvements and agencies of a 
comparatively small one, Its boundaries 
seem to have been established in anticipation 
of a future growth in population which has 
not yet come about. The result is that 
there is a large scope of territory within its 
corporate limits, devoted to agricultural pur- 
suits or lying vacant, which differs in no re- 
spect from ordinary farm and pasture lands 
in country. Large bodies of these lands, 
which, under the decision of the Supreme 
Court of the State, are exempted from muni- 
cipal taxation the railroad bridge and the 
populated district of the city, and it is very 
clear that land lying where this bridge is 
situated would not be subject to municipal 
taxation. 


_ The bridge is used exclusively for railroad 

purposes. No wagon or foot bridge is con- 
nected with it, and no street leads to or from 
the city to it. It is not within reach of the 
po'ice protection of the city, and is patrolled 
and guarded by the servants of the railroad 
company. It is not within reach of any of 
the means provided by the city for extingu- 
ishing fires, and is far beyond the limits of 
the lighted portion of the city. In a word, 
it does not receive for or enjoy and benefit 
or protection whatever from these or other 
like municipal agencies and appliances pro- 
vided by the city for the benefit and safety 
of persons and property in the populated 
portion of the city. The case would not be 
different in these respects if the bridge was 
situated miles outside of the city limits. 
Upon this state of facts, and under the deci- 
sions of the Supreme Court of the State, 
the bridge is not liable for the municipal 
taxes assessed in favour of the city. 

The present decision applies to existing 
conditions, which may be so changed. in the 
future that the bridge will become liable fo 
taxation for municipal purposes. 


The Magmen of the com Court is af- 
firmed.” 

- 25. In E EREA of any Indian decision on 
this question, I would, with respect, follow 
the decisions of the U. S. Courts. Due to 
non-development of the area according to 


-Man Mohan Tuli v. Delhi Municipality 


A.I. R. 


Master Plan and due to physical impedi- 
ments, the services of the Municipal Govern- 
ment of Delhi, cannot and in fact are not 
rendered to the petitioner’s property. Munici- 
pal Corporation cannot levy property tax so 
long as the said circumstances exist. 


The petitioner here is not contending that 
the property tax cannot be levied by either 
of the municipal authorities (because the 
property is so situate that it cannot be said 
to be falling within the territory of . one 
State). He does not want to avoid the liability 
te taxation. His complaint is that’ the two 
municipal authorities in two different States 
cannot simultaneously chtrge his property to 
property tax. Although in protest and 
under the orders of this court he has paid 
the tax to Delhi Municipal Corporation as 
well as Nagar Palika, Ghaziabad, for the 
same year, he submits that he is liable to 
taxation only by one municipal authority. Ac- 
cording to him the Nagar Palika of Ghazia- 
bad and not Delhi Municipal Corporation 
can levy tax. l 


26. For the reasons stated above, I hold 
that the Delhi Municipal Corporation cannot 
levy property tax against the petitioner’s 
property and such levy is without jurisdic- 
tion and without legal competence under the 
Delhi Municipal Corporation Act. The levies 
made, therefore, are unauthorised and 
should be refunded to the petitioner. How- 
ever, I must make it clear that if in future 
the Delhi Municipal Corporation develops 
the area according to the Master Plan, and 
removes the present physical impediments 
and extends the civic amenities to the pro- 
perty of the petitioner by discharging its 
functions under the Act, and provides ac- 
cess from Delhi side the question of liability 
to property tax can be agitated again. This 
decision is rendered only in relation to a 
typical situation of the petitioner’s property, 
the present state of development (non- 
development) of the area and the nature of 
taxation in question. 

27, The writ petition is allowed with 
costs, Rule is made absolute, 


Petition allowed. 
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` Levy Order ‘is 


a’ legal-.order’made under §.°3.. When th2 
( declared as ultra’ vires, 
there ls no obligation’ cast'cn any persoa 


to give any- leyy ‘In rice at the price, 


-Bot in pursuance of any ord2y but against 


fixed by the Government. The Lev7 
Order was a nullity and it did not exis 
at al] in‘ the‘eye of law. When ther2 
was no legal order under Section 3° cf 
the Act, no authority had any power {> 
purchase rice-in leyy und2r any legel 
order and therefore,-any amount of good 
faith would not help a person if he acts 


the order as in the eye of law tke 
order never existed: (Para 1C) 
- Cases Referred : Chronological Paras 


- In exercise of the powers conferred 


AIR 1975 SC 813 : 1975 Tax LR 1450 2 
In F. A. Nos. 327, 338 and 341 of 197%. 
S. T. Mehta, Asst. Government Pleader 


for Appellant;. S.. N.. Shelat, for SE 


dents. 

In F. A. Nos. 677 and 767 .of 1975. 
_ S. T. Mehta Asst. Government Pleader, 
‘for Appellant: A. H. Mehta, for Respor- 
dents.. . 


"S. L. TALATI, J: :— These five appeas 
arise out of five. different sults filed n 
court of Civil Judge (S. D., Navsari arm 
the common questions of facts and lav 
arise in these matters and, therefor, 
these five appeals’ are being decided by 
a common judgment. of 
. 1 to 3}. xx. XX. ¢ XX XX 

‘4. The Government of India had 
passed an Act No. 10 of 1655 known és 
“The Essential '‘Commoditizs Act, 1955”. 
by 
Section 3 of that Act the Government cf 
Gujarat had passed an order called. “Te 


: Gujarat Rice Procurement (Levy) Orde-, 
' 1966. by an. order dated 5th October, 1963. 


Be In the said order in clause 3, after sut- 


: clause (1), the following sub-clause wes 
' inserted; namely (1A):— 


"r AY 
` Clause 4, evéry person ‘who obtains ary 


Subject to the provision of 
quantity of paddy for (preparation ef 
Mamra or’ Poha shall, before-he prepares 
Mamra or Poba, set apart the | quantity 


' of rice obtained by him ‘after milling cr 


: “getting milled 75% of the stock of padéy 


‘eer, at relevant purchase 
place where such rice is ottained.” 


7 paddy - -were asked to 


so obtained arid shal] sell the quantify 
of rice so set apart of the. Purchase Off- 
price at tre 


In pursuance of ‘this order the plair- 
tiffs of the-five suits who were the per- 
sons who were to. 


1983; Guj./5. HI, G20... 


i=, Stateny, MIs: Janta’Pau va Factory: ise 


. That happened in 


-obtain .Poha from . 
supply certain . 


Guj. 65 | 
quantity of rice at a particular . price. 
Samvat Year 2023, 
Ultimately a Writ Petition was filed in 
this High Court and that Writ Petition 
came to be numbered as Special Civil 
Application No. 113 of 1967. That ap- 
plication came to be decided on 16-3-1970 - 
and it was ordered that Clause 3 (1A) of 
the Gujarat Rice Procurement Levy 
Order, 1966 in so far as it refers to poha 


~ and persons preparing poha is declared 


to be illegal; ultra vires and void and not 
binding on the petitioners and a Writ 
wil] issue against the State of Gujarat 
directing its purchase officer not to com- 
pel the petitioners to get any part of the 
paddy milleg and to sell the rice to the 
State Government. After the decision 
of the Writ Petition no levy was ever 
collected from any persons who were 
obtaining poha from paddy. As the 
plaintiffs of various suits felt that. they 
were compelled to pay levy under an 


‘illegal order they were entitled to be 


compensated for the loss which they in- 
curred because they had under compul- 
sion to give rice to the Government 
officers at a certain price which was 
fixed which according to the plaintiffs 


was less than -the- market price, For 
difference they filed suits. 
KX XK ` XX KX XKX 
5 to 9 xx KX XX XX 


10. The learned Assistant Government. 
Pleader, Shri S. T. Mehta who appeared 
on behalf of the State firstly urged that. 
the suits were not maintainable in view 
of S. 15 (2) of the Essential Commodities 
Act, 1955. Section 15 (2) runs as under: 


“15 (2). No suit or other legal proceed- 
ing shall lie against the Government for 
any damage caused or likely to be caus- 
ed by anything which is in good faith 
done or intended to be done in pursuan- 
ce of any order made under S. 3.” 


What was submitted to us was that an 
order under Section 3 was passed and 
the Officers acted in good faith and, 
therefore, if any damage was caused, the 


. Suit was not maintainable, The first thing, 


therefore, which was required to be con- 
sidered was whether there was an order- 
passed under S. 3. The order must 
mean a legal order. So far as the noti-]- 
fication is concerned it appears that 
there was a notification and if one reads 
the notification it might appear. that on 
5-10-1966 ne: tua was -passed which 
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purported to, have been passe: in. exer- 
cise of the powers. conferred: py, Section: 3. 
But that order was challenge@ by; 
filing Special Civil Application No. 113 
of 1967 and this.High Court declared: 
that that order was ultra vires and}. 
therefore, if was not a valid or legal 
order. Now that, therefore, when: first 
requisite condition that there: must exist 
an. order which should have been, made 
under Section 3, the other questions are 
net required to be considered. because 
they do. not arise. There does. not: exist 
any legal order- made under Section 3. 
There is no obligation cast on. any per- 
son preparing Poba from paddy to: give 


any levy in rice at the price fixed: by the 


Government.: The. reason is: that the 
order which was passed! for this: purpose 
wag struck down and, therefore, that 
order was a nullity: and it did not exist 
at all in the eye of Iaw. Now, that, 
therefore, when there was no: legal order 
No authority had any power to purchase 
rice im levy underany legal order; There- 
fore, when there wasno legal crder;, any: 
amount. of goog faith would not help a 
person if he acts not in pursuance of any 
order but against the order as m the eye 
of law order never existed. Therefore; 
the first submission of the learned As- 
sistant Government. Pleader fails. 


11. The second contention which was 
taken wag. in regard to the limitation. 
Before we enter into the questiom and 
decide this question we woulg@ like te 
refer to certain. documents: 


12. The Collector of Bulsar addres- 
sed a letter dated 1-I-1971. That Iet- 
ter is exhibit 43 in Special Civil Suit 
No. 74 of 1973. By that letter the Col- 
lector offered to give such quantity of 
rice back to the plaintiff as: the Govern- 
ment had taken in the year 1966-67 for 
the purpose of levy. Now thet, there- 
fore, the Collector, Bulsar dig realise 
that no rice could’ be procured as a levy 
in the year 1966-67. Ultimately, there- 
fore, the Collector was willing to return 
equal quantity of rice in the year 1970: 
Now that, therefore, Government admit- 
ted the liability inasmuch as by this 
particular letter there was a clear admis- 
sion that the levy of rice obtained in the 
year 1966-67 was not proper and that 
the Government was willing to remedy 
if not by payment of price at Teast by 
return of equal quantity of rice. Similar 
letter on the same date is addressed’ to 
the plaintiff of Special Civil Suit No. 6 


State v. M/s. Jante Pauva Factory, 


A. LR. 


of 1974. That, letter is. exhibit. 24 Again. 
similar letter is: addressed to the plain- 
tiff on 22-12-1970; which. is produced at 
Exh;. 25. Similar letter was addressed’ 
to: the plaintiff of Civil Suit No. 5, of 1974 
on: 3-1-1971 which is exhibit 35. Now 
that, therefore, in three suits: the plain- 
tiffs were informed that. the Government 
was: willing to give back equal quantity: 
of rice: That. offer was rejecteq by the 
plaintiffs of the suits on the proungd that 
the: prices of 1966-67 could not be the 
same in 1970 and: they were not. willing 
to: accept the rice of any other quality. 
We are mentioning the: above: faets only. 
because the- learned! Civil Judge (S.. D:) 
found: in these three suits. that. these let- 
ters would amount to an acknowledg- 
ment of the liability of the Government. 
Here we may mention that the cause of 
action for the suits arose’ on I6-3-76: the 
date on which the High Couri decided 
Special’ Civi] Application No: 113: of 1967. 
That position. is' clear in: view. of the case 
of M/s: D. Cawasji and Co. v: State of 
Mysore reported in AIR 1975 SC 813. In 
paragraph 8 of that judgment what was 
observed was: as: under:— 


“8: Therefore, where: a. suit will lie to 
recover moneys paid under a mistake of 
law, a writ petition for refund of tax 
within the period of limitation prescrib- 
ed i.e. within three years of the know- 
ledge- of the mistake; would’ also lie. For 
filing @ writ petition te: recover the 
money: paid under a mistake of Taw, this 
Court has: said that the starting point of 
limitation: is from. the date on: which the 
judgment: declaring as void: the parti- 
cular law under which the tax was paid 
was: rendered as that would: normally 
Be the date on which the mistake be- 
comes Known to the party. If any writ 
petition is filed Beyond’ three years after 
that date, it will almost always be 
proper for the court to consider that it is 
unreasonable to. entertain: that petition, 
though; even in cases where ll is filed 
within three years, the court has: a dis- 
cretion, having regard’ to: the facts and. 
circumstances’ of each case; not to: enter- 
taim the: application:” 

In. paragraph 9 of that judgment i¢ was 
further observed as: under: —. 

"9, We are aware that the result of 
this view would’ be to enable a person: 
to recover the amount paid; as: fax even 
after several y2ars of the date of pay- 


ment, if some other’ party would! success- 


fully challenge the validity. of the law 
under which the payment. was: made and . 
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if only a suit or writ petition is filed for 
refund ‘by the person within three years 
from the date of declaration ef the in- 
validity of the law. That might ‘both ‘be 
inexpedient and unjust so far as the 
. State is concerned.” 

13. Now in ‘these matters ‘the learned 
Assistant ‘Government Pleader tried to 
rely on Article 91 (b) of tke Limitation 
Act, 1963, which runs as ‘under:— 


(See ‘Table below) 


This Article would not help the State. 
The reason is obvious. The position of 
levy rice became unlawful on the date 
the High Court pronounced judgment. In 
fact the cause of action for these suits 
arose on that date and three years are 
required to be coumted fron 16-3-1970. 
Taking into consideration that a Notice 
under Section 80 of the Civil Procedure 
Code is required to be issued before filing 
the suit, clearly civil suits Mos, 41 of 1973 
and 42 of 1973 were within limitation 
while in the other three suits we have 
already pointed out that there was an 
‘acknowledgment as far ‘back as in the 
‘year 1971. If those letters ere considered 
as acknowledgment, the other three suits 
are also within period cf jJimitation. 
‘Here we may observe that in fact the 
authorities i.e. the Mamlatdar and ‘the 
Collector at the iocal level clearly as- 


sessed the situation when they realised. 


that the effect of the order passed. in 
Specia] Civil Application was that the 
- ‘levy collected had become unlawful. 
‘They, therefore, tried to gət statement 
from each of the plaintiffs and fing ‘out 
as to what loss ‘they incurred. We may 
here say that the plaintiffs əf Civil Suit 
No. 74 of 1973 submitted a statement 
Exh. 49. That was a detailed statement 
in which quality -of rice, rate of rice, the 
date on which levy was giv=n, price paid 
by the Government, the market price 
prevailing on that particular day and the 
‘difference amount was ultimately stated, 
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ed statement Exh. 15 where except the 
market price al] the figures are common 
and the Mamilatdar Pardi himself work- 
‘ed out that the difference between the 
anerket price and the levy price would 
come to Rs. 64,899.99. Similarly Mamlat- 
dar, Valsad prepared a statement Exh. 87 
in regard to Civil Suit No. 41 of 1973 and 
he worked out the difference to be at 
Rs. 82,253.52. The plaintiff of Civil Suit 
No. 42 of 1973 prepared a statement 
Exh. 90 and -he submitted it to the Mam- 
latdar. That statement was examineg and 
forwarded to the Government. Similarly 
the Collector’s office in Special Civil Suit 
No. 6 of 1974 also examined the state- 
ment prepared by the plaintiffs and the 
same was found by them to be correct. 
The statement Exh. 26 was prepared by 
the plaintiff of Civil Suit Mo. 5 of 1974 
and submitted to the Government. Now 
here it may be stateq that it clearly ap- 
pears that ‘immediately after Special 
Civil Application was decided the Col- 
Jector’s office and the Mamlatdar’s office 
contacted the plaintiffs, statements were 
prepared in some cases by the plaintif 
and in some cases by the plaintiff -and 
also by the Mamlatdar. There was not 
much difference between those state- 
ments and ultimately the offer was made 
that Government was willing to hand 
over equal quantity of rice in the year 
1970. Now that, therefore, having realis- 
ed that the first order which was issued 
was declared illegal and having further 
realiseg that there wasa liability to 
compensate them it was considered as to 
how the plaintiffs were required to be 
compensated and according to them the 
best way to compensate was to return 
equal quantity of rice. This was not a 
proper method according to the plaintiffs 
and, therefore, they filed suits. Now that, 
therefore, in such a situation we believe 
that it was highly improper for the Gov- 
plea of 


Now in fact ‘the ‘Mamlatdar also prepar- limitation, Howsoever improper ‘that 
‘Description of suit ‘Period of Time from which period 
‘limitation begins to run. 
ab o:0:< 'XXXX KXXX ” XXX 
‘91. For compensátion.— i l 
(a) XXK XRX «EXE : XXX 
f(b) for wronfully ‘taking hree yeare ‘When the property is 
or:injuring or wror:gful- wrongfully taken or 
iy detaining any other wee injured, op when ‘the 


specific 


-movable pro- 
perty. ! TE 


detainer’s possession þe- 
— comes unlawtul” 


the» conclusion that the 
suits. were filed within-the period of 
limitation and the other three suits are 
also within the law of limitation because 
of the acknowledgment which we'have 
already discussed, Under the circum- 
stances the plea of limitation raised in 
these appeals is required to be rejected. 
XX XX XX 
14-15. In the result the appeals fail 
and are dismissed with costs. 
Appeals dismissed. 
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N. H. BHATT AND I. C. BHATT, JJ. 
Aminakhatun and others, Appellants 
v. Fakrusha Bismillahshah Fakir and 
another, Respondents. 


First Appeal No. 163 of 1977, 
.31-12-1981.* 


(A) Motor Vehicles Act (4 of 1939), 
S. 110-D — Quantum of compensation — 
Interference in appeal, 

It is not the function of the appellate 
Court to substitute its own figures of 
damages unless a case for interference 
in appeal is made out on well recognised 
grounds, Unless a.Judge has applied a 
wrong principle of law or the amount of 
compensation awarded is so grossly’ low 
that it can be dubbed as perverse, the 
appellate Court’s interference is not call- 
ed for. The reasons behind this sound 
principle regarding the appellate Court’s 
power are not far to seek. The Tribunal 
has advantage of watching the demean- 
our of the witnesses. The evidence being 
led before its eyes and its hearing as 
emanating from human- mouth and ex- 
amination - of documents explaineq by 
those living exhibits afford better basis 
for appreciating the. facts. (Para 6) 

(B) Motor Vehicles -Act (4 of 1939), 
S. 110-B — Claim arising out of death of 
. businessman — Evidence and proof, 

Every case presents its own unique 
picture and there cannot be any. hard 
and fast rule that can be uniformly ap- 
plied to all the cases of. compensation 
arising out of the death of the deceased. 
' The case of a businessman where the 


'*Against decision of N. B. Patel, Motor 
Accidents Claims Tribunal, Ahmedabad 
(Rural) at Narol, in M. À C. APE 
No. 10. of. 1975. P 


- CZ/HZ/B31/82/JHS 


D/- 
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` plea: was we have examined it. and we 
'- +have-eome to: 


-o ASI, 


business was flourishing ‘and’ -going: on 


‘substantially if -not wholly.--because of 
- the business skill} of the deceased busi- 


nessman does not present any difficulty. 
As for example, the business of diamond 
cutting and polishing. In the cases ‘like 
this, whatever is earned by the deceased 
can be legitimately thought to be : the 
outcome . mostly of the acumen of the 
businessman in detecting the worth of 
diamonds, marketing them indigenously 
Or abroad and cutting them into. suitable 
prisms and polishing. In the ordinary 
business, like the business of threads ete. 
many factors contribute. to making the 
business q successful going concern. 
Capital has its own role to play. Good- 
will earned in the past is also a. factor 
to be taken into account. The place of 
business also has its own importance and 
last but not the least would be the busi- 
ness calibre of anq proper supervision 
and control by entrepreneur — a very 
important factor. In some cases one fac- . 
tor might be playing a more vital role : 
and in another last factor may be a 
decisive one. So those who put forth 
claims arising out of the death of such 
businessmen should produce reasonable 
evidence on the record to show the na- 
ture of the business, its dimensions, Hs - 
potentialities and latent dangers and’ alse 
the contribution of the personal skill of. 
the businessman in mending and man- 
ning. the business. (Para 10) 


A businessman seus in threads, but- | 
tong ete. and aged about 41° years, hav- — 
ing about two decades’ successful career: 
behind his back- and shown to be a.man 
of active . participation in the business 
can, in the facts and circumstances of 
this case, be valued at Rs. 1000 to Rupees 
1500/- per month, as his personal contri- 
bution to. the, assets. Therefore, Rupees 
1100/- per month may be taken,as mini- 
mum net loss that will be suffered by 
the lega] representatives of the deceased 
because of his untimely death. Employ- 
ing 15 years’ multiplier the loss would 
come to Rs. 1,98,000/- (Rs. 1100 x-12 x 15 
== Rs 1,98,000-00). Adding to this an . 
amount of Rs. 5000/- being the. conven- 
tional amount for the loss of expectancy 
of life, the total would come to. Rupees 
2,03,000/-. Out of this 30% of the amount 
will be required to be deducted on. ac- 
count of contributory negligence. ... Thus, 
the amount after deducting 30% would -` 


come to Rs. 1,42,100/- (Rs. 2,03,000.00 — - 
- Rs. 69:900- == Rs. -1,42;100:00).-Out of this 


Rs.: 68 600/-" have already been: awarded. 
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o- by the: Tribunal.:Fhus; there; will ‘be. an.. 
‘.. additional award. for: ‘Rs. 79,100/-. ©- 


` mishap to the extent of 30% and 
mately awarded Rs. 
‘the total amount of compensation work- 
ed‘out by the Tribunal. This amount was: 


-~ Initial claim of Rs. 


‘some work with the -Government 
- there. They had gone bye the Scoozer 


- were on their 


` -public road known as 


. (Para 15) 
Cases. Referted: Chronological Paras 
(1979) F. A. No. 224 of 1975, D/- 28-6- 


1979 (Guj) 12 
(1971) F. A. Nos. 165 and 166 of 1968. D/- 
13-12-1971 (Guj) 14, 15 


(1949) 1 KB 643: (1949) _ All ER 634: 


65 TLR 246, Billingham v Hughes 14. 


Saurabh N. Soparkar for S. B. Vakil, 
for Appellants; M. D. Pandya, for He- 
spondent No. 2. 


N. H. BHATT, J.:— This is an apreal 
preferred by the original claimants of 
Motor Accident Claim Application No. 16 
of 1975, decided bythe Motor Accidents 
Claims, Tribunal, Ahmedabad (Rural) at 
Narol (hereinafter referred to as the 
Tribunal). The claimants are the widow, 
four minor children and mother aged 77 
of the deceased. They hai put forth zhe 


claim at Rs. 5 lacs. The Tribunal however, 


held that the deceaseq was liable for -he 
wti- 
63,090/- as 70% of 


then apportioned as detailed in para 55 
of the judgment. Being aggrieved by she 
part rejection of their claim the claim- 
ants have preferred this appeal. They 


‘have restricted their claim in appeal to 


Rs. 1,37,000/- only. H means that vhe 
5 lacs came to be re- 
duced to Rs. 2 lacs. 


2. A few facts require to be stated in 
- order to understand the happening of 
` -unfortunate accident that 


the loss of the life of deceased Mahrau- 
dusman Gulamrasul] on July. 19, 1974 at 
eross roads in the. capital of the ‘Stete, 
namely, Gandhinagar.: The . deceased 
Mahmudusman and his-trother Ahmed- 
miyan had gone to Gandhinagar in cen- 
nection with their business. They had 
Press 


bearing No. GJB 9350 wkich was beng 


- driven by deceased Mahmudusman end 
- Ahmedmiyan :was sitting on the pilkon 


of the scooter. At about 3.00 p.m. trey 
journey back and were 
proceeding from north to south - by..cne 
‘Ch’ road. At that 
time a State Transpor bus bearing 
No. GTE 6659 came from tbe -west pro- 
ceeding to the east .and in the. inter- 


` section of the. two roads tnere was a cxl- 


lision between the..bus ard-the scootsr. 
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As-q result of that. collision. deceased . 


_Mahmudusman and .Ahmedmiyan were 


thrown off. Mahmudusman died on the 


. spot but the pillion rider Ahmedmiyan 


escaped with. some injuries. The case of 
the claimants was that tkis accident oc- 
curred solely due to the rash and negli- 
gent driving of the driver ofthe bus inso- 
far as while entering the intersection he 
had not. slowed down the bus at all and 
haq entered the intersection after the 


scooterist had entered the. inter- 
section and covered. a good 
part of it The claimants alleg- 


ed that the deceaseqG Mahmudusman was 
their sole bread earner: that he was 
earning Rs. 41,000/- per year from his 
businesg in partnership ard that he was 
41 years old at the time he met with his 
premature death. On behalf of the Guja- 
rat State Road Transport Corporation 
(hereinafter referred to as: the Corpora- 
tion) and its driver it was alleged that 
the collision was only due to rash and 
negligent driving on the part-of the de- 
ceased ang that the Corporation .and its 
drivey were not at all responsible for 
the untimely death of the deceased. 


3. Obviously, the first question that 
cropped up before the Tribuna] was per- 
taining to this charge and the counter- 
charge levelled on behalf of the Corpora- 
tion, The Tribunal, ag stated above, 
found that both the ‘sides were negligent 


‘and rash and the Tribunal thought that 


the blame can be apportioned between 


‘the Corporation and the deceased in the 


ratio of 70:30. Mr, Soparkar, the learned 
Advocate appearing for the original 
claimants ~~ the appellants, ‘firstly took 
us to the question of negligence. The 
burden of his submission was that in the 
facts and circumstances of the case, the 
deceased could not at‘all ‘oe held liable 
for the accident. This question is to be 
dealt with first by us. The contents of 
the panchanama in this case lend good 
deal of light in order to resolve the con- 
troversy. The panchanama is, Ex. 150 on 
the record. Bhikhabai. Sivram was ex- 
amined to prove the contents of the 
said panchnama, at . Ex. 149. . The 
panchnama shows that there is a cross 
section of two roads, ‘Ch’ . road. which 
runs from the north to the south and 
the road No. 6 which runs from the west 
to the east. There was no dispute as to 
the fact of the collision ‘between the two 
vehicles. The evidence . has proved that 
‘Ch’ road had. originally. a ‘tarred width 


of 25’ but it was further. .widened by 
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constructing: additional tar strips on both 
its sides. The original width of road 
No. 6 is stated to be 11%/2’ ang an addi- 
tional tarred strip of 10° wag made on 
the northern side and a similar strip of 
12'/2’ was made on the southern side of 
this road. Thus, the tota] width of road 
No. 6 was 34’. For want of any other de- 
tails it can be said that any. rate both 
the roads were comparatively bigger 
roads. There were fresh scratch marks 
formed on the road showing that the 
scooter or its silencer was dragged with 
the bus after the collision and the spot 
from which these scratch-marks started 
was taken to be the spot where the first 
impact had occurred. At the time the 
panchnama was made the bus was stand- 
ing close to the southern edge of the 
eastern limb of section of west east road 
(road No. 6). The bus was on its extreme 
wrong Side. The scooter was lying about 
43’ to the east of the exact spot of colli- 
sion and it was in the last half portion 
of the eastern section of the road No. 6. 
The Tribunal held that even after the 
collision, the bus had traversed a dis- 
tance of about 69’ in the direction of its 
destination and the scooter was also 
dragged with the bus up to a distance of 
43". The scooter had been damaged on its 
right side and there was a dent on the 
right side mudguard. The bus had scrat- 
ches on the body on the left side in the 
repion of the driver’s cabin, and also on 
the left front tyre. There was also a 
slight dent on the left corner of the 
front bumper of the bus. Significantly 
enough the brakes marks of either of the 
two vehicles were not there in portions 
before the beginning of intersection. 
This means that the drivers of both the 
vehicles had entered the intersection 
without applying their brakes. The Tri- 
bunal in our opinion, rightly concluded 
that the distance of 4’ must be taken to 
be the distance towards the east from 
the mid-line of the width of the ‘Ch’ 
road. The Tribunal, in our opinion, right- 
ly concluded that the covering of 69’ dis- 
tance by the driver of the bus led to the 
inference that the bus had entered the 
intersection at fast speed. 


4. Naturally enough, on behalf of the 
claimants reliance was placed on the 
‘version of Ahmedmiyan — the pillion 
rider. He himself was a claimant in a 
counter-claim petition No, 9/75, apart 
from his being the brother-cum-pariner 
of the deceased. As a matter of fact, tiil 
that day, the two brothers with their 
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families were residing undep a common 
roof and were having a common — mess. 
The evidence of Ahmedmiyan to the 
effect that the deceased. had sounded the 
horn of the scocter and had also given a 
signal to the bus driver ‘to show that he 
wanted to proceeg straight i.e. towards 
the south after crossing the intersection, 
was rightly doubted and ultimately d's- 
carded by the Tribunal. The important 
admission in his evidence was to the 
effect that the scooter was continued to 
be driven ahead as they felt that it would 
safely cross the square before the bus 
arrived near them. The Tribunal has 
rightly emphasised the fact that as a 
man entering the cross section, it was 
necessary for him to give precedencé to 
the vehicle coming from his right hand 
side. The two factors therefore, that he 
had not applied the brakes ang the fact 
that he did not allow the vehicle coming 
from the right hang side to have earlier 


clearance, are suggestive of his part of 


negligence. The Tribunal, in our view, 
therefore, rightly concluded that the de- 
ceased also was guilty of rashness and 
negligence. Ahmedmiyan’s tacit. admis- 
sion that the speed of the scooter was 
not reduced was rightly employed by the 
Tribunal in reaching this conclusion. On 
the other side there is evidence of the 
opponent No. 1 at Ex. 171. His evidence 
also militated against the circumstances 
noted in the panchnama., The suggestion 
of the opponent No. 1 that he had not 
even seen the scooter within the square 
before he entered the intersection, is alse 
suggestive of his rashness and negligence, 
The Tribunal for good reasons disbeliev- 
ed his assertion that his bus was proceed- 
ing at a speed of 20 to 25 kms. per hour, 
The electric horn was not in working 
condition ‘when it was examined by 
Chandrakant T. Dave — the Motor Vehi- 
cles Inspector. The fact that the bus 
covered a distance of about 69 after the 
brakes were applied clearly proves that 
the bus had entered the cross-section at a 
considerably higher speed and the 
brakes came to be applied for the ‘first 
time, after the collision with the scooter 
took place. 


5. The Tribunal] has examined this 
question very critically in paras 7 to 26 
of the judgment. We on our own would 
have perhaps attributed about 25% or 
20% of the nesiigence to the deceased, 
but we are not ina position to do so 
when the assessment of the Tribunal in 
this regard is not in- any way erroneous 
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on a point of law. A fact-finding -body’s 
conclusion on factual aspects ordinarily 
do not call any interference with 
unléss there is wrong application of : the 
principle or the facts are misread or not 
read, We, therefore, do not think that 
the Tribunal’s finding on “hat score calls 
for any interference with. 


6. This brings us to the question of 
-compensation which was ‘very elaborate- 
ly and very vehemently argued by both 
the sides. We would at tkis stage record 
our respectful compliance with the ratio 
laid down in this regard. It is not the 
function of the appellate Court to sub- 
stitute its own figures of damages unless 
a case for interference in appeal is made 
out on well recognised grounds, Unless 
a Judge has applied a wrong principle 
of law or the amount of compensation 
awarded is so grossly jow that It can be 
dubbeg as perverse, the appellate Court’s 
interference is. not called for. The rea- 
sons behind this sound principle regard- 
ing the appellate Court’s pewer are not far 
to seek, The Tribunal has advantage of 
watching the demeanour of the witnesses. 
The evidence being led before its eyes 
and its hearing as emanating from human 
mouth and examination of documents 
explained by those living exhibits afford 
better basis for appreciatmg the facts. 
{Keeping this principle in mind, we pro- 
ceed to examine the question of compen- 
sation in this case. l 

7. The deceaseq is proved to be a 
businessman who died at the age of 41 
years. His brother Abmedmiyan æ 
Ex. 85, has given the ewidence to the 
following effect: 
vieaaves I carry on bwsiness in the name 
of G. C. Soniwala & Sons. .My brother 
Mahmed Usman was a partner in this. 
We started the partnership in 1958. My 
brother was the 3rd partner at that time. 
The partnership lasted till 1964, when 
my father retired. 
profit of the firm was about Rs. 39,000/- 


Exhs, 68/23, 68/24, 68/25 are the original . 


assessment orders received by me. ,...We 
developed the business. In the year pre- 
vious to the death of my brother our 
firm profit was Rs. 80,000/- to Rupees 
85,000/- seess We both brothers were 
residing together. After his death his 
family members live separate from me. 
When we were joint the household ex- 
penditure was Rs. 1200/- to Rs, 1300/- 


Our business is in- threads, paper, but- 
tions, neeďles,: ete, I am a ateeee of 
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J. & P, Coats, threads and Calico threads. 
It is true that our business has been there 
since the time of my father, We have 
wholesale, semi-wholesale and retail 
business. Our. shop is pear Jumma 
Masjid It is 7° wide and 25 feet deep. 
I have 3 to 4 employees in my shop...... 
aerate After the death of my brother 
Mohmedusman, his two minor sons have 
been admitted to the benefit of partner- 
ship. I have a 50 per cent share in the 
profits and the minors have a 50 per- 
cent share in the profits ..,......... It is not 
true that Mohmedmiyan Nawabsahab is 
net employed by me. 


H is not true that my brother Mahmed- 
usman was not taking any part in 
running our business......... 


The widow of the deceased Bai Ami- 
makhatun, who is examined al Ex. 49, 
appears to be a modest household wife. 
All that she says is that hey husband‘used 
to spend Rs. 1,200/- to Rs. 1,300// per 
month after the family needs, and: that 
the family consisted of siz members of 
Ahmedmiyan’s family also. According 
to her the Income was Rs. 40,000/- to — 
Rs. 45,000/- per annum over and’ above 
rental income of Rs. 2000 to Rupees 
3060/- per ammum. Her evidence, there- 
fore, does not render much assistance 
about the income, 


§ ‘The assessment orders Exhibits 989, 
gF and 91 pertain to the years 1966-67, 
1971-72. and. 1972-73 respectively, Exhi- 


bit 89 shows the profit at Rs. 47,000/-, 
Ex. 90 shows the profit at Rs. 72,780/- 
and’ Ex. 91 shows the profit. at Rupees 


7,715.68/- (sic), As deposed to by 
Ahmedmiyan the profit of the firm was 
about Rs. 39,000/- in the year 1964. Two 
more factors also deserve to be noted. 
In the profit of the firm there was reflec- 
ted the role of the capital of the de- 
ceased. It was about Rs. 1,50,000/- at 
the time of his death. The second im- 
portant circumstance is that the brother- 
in-law of the deceased was writing the 
accounts books on a part-time  pasis, 
when Ahmedmiyan was in the hospital, 
the sat@ part-time employment was 
made a: itl time employment and he 
was paid Rs. 500/- per month so that he 
could devote al] the time to the business 
of the firm of the deceased and that of 
injured Abmedmivah. These two cir- 
cumstances deserve to be specifically 
noted, because various arguments were 
advanced. in the Hight of the other atten- 
dant civeumstaneés: on the- Basis of these 
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two factors: . 


losses in the year of the death of the 


deceased and in the subsequent: year, 


the only loss that the heirs of the de- 
ceased suffered wasin the form of Rupees 
500/- per month 
for requisitioning the ‘services of - the 
brother-in-law of the deceased. The 
figures of the income were sought .to be 
taken as the basis of the loss occasioned 
fo the heirs of the deceased in their. capi- 
ta] assets, as far as claimants were 
concerned. 


§. The question of damages has been 


a source of headache more often than 
not and this headache becomes more 
acute, and it is so quite often, when the 
parties do not lead sufficient evidence 
which with some vigilance could be 
produced. The evidence on the record 
of this case consists of what. has been 
stated above, and it is in the light of 


this evidence, both oral and documentary, 


that the question of damages-cum-com- 

pensation .is required to be resolved, | 
10.. In our opinion, every case presents 

its own unique picture and there can- 


not. be any harg and fast rule that can 


be uniformly. applied to all the cases of 
compensation arising out of the death. of 
the deceased, The cases where the men 
are engaged in service or professional 
skill are far easier to be dealt with. 
There the total average earnings minus 
what the deceased could be expected to 
Spend after himself represents the de- 
pendency  benefit-cum-loss 
The cases of businessmen and the cases 
of agriculturists pursuing agriculture 
also stand on a different footing. In the 
case of business flourishing and going 
on substantially if not wholly because 
of the business skill of the deceased 
businessman do not present any diff- 
culty. As for example, the business of 
diamond cutting and polishing, In the 
cases like this, whatever is earned by 
the deceased can be legitimately thought 
to be the outcome mostly of the’ acu- 
. {men of the businessman in detecting the 
worth of diamonds, marketing them .in- 
digenously or abroad and cutting them 
into suitable. prisms and polishing. Jn 
the. cases of agriculturists the land: on 
which agricultural operations | 
. [ducted is left intact. 


o Aminakhatun. v; Fakrusha:: Bismillahshah Eakips eeose å 


“On behalf of the- Corpora- 
tion it was véry vehemently ‘contended: 
that, when admittedly there’ were- no- 


‘not be: much calleg for. . 


required to be spent. 


of estates. - 


are con-. 
In cases: of - some - 
agriculturists. the income - from -the ‘land: 
- may. “not be considerably less for lack of- 
insight and ability of the -deceased cul-. 


_ been -had the 


tivator. :: This..shows. that: 
arising out of -deaths or disabilities of 
argiculturists do not- present a compara- 
ble picture in deciding the cases of bu- 
sinessmen. In the ordinary business, 
like the business of- threads etc., many 
factors contribute to making the busi- 
ness a successful going concern, Capital 
has its own role to play. Good-will 
garned in the past is also a factor to be 
taken into account. The place of busi- 
ness also has its own importance and last 
but not the -least would be the business 
calibre of and proper supervision and 
control by the entrepreneur — a very 
important factor. In some cases ‘one 
factor might be playing a more vital 
role and in. another last factor .may be 
a decisive one. So those who put forth 
claims arising out of the death of such 
businessmen shauld produce reasonable 
evidence on the record to show the 
nature of the business, its dimensions, 
its potentialities ang latent dangerg and 
also the contribution of the personal skill 


of the businessman in mending andl - 
manning the business, | ; 
11. Munkman in . his Damages for 


Personal injuriés and Death, Fifth Edi-. 
tion, at page 164, notes as follows: : 

` Damages under Lord Campbells Act 
are limited to the actual financial loss 
sustained by reason of the death If, 
after the death, the position of the de- 
pendants remains unchanged, they have 
Sustained no loss and cannot recover 
damages. This would be the situation, 
for example, if the deceased lived en- 
tirely on investment income and the 


whole of his investments passed to. the 


WIGOW. ..ceecee vaasceeee 

It is, therefore, clear that when. a de- 
pendant receives support from the same 
source of income both before and after 


-death, there is no loss and no damages 


except to the extent that the property is 


“reduced by taxation on the -death......... 3 


It cannot be gainsaid that in -principle, 
the measure of damages for pecuniary 


loss is the exact amount of money which. 


has been lost or spent, in consequence of 
the injury. The ‘basic principle .so far 
as loss of earnings and out of pocket ex- 
penses are concerned, is that the injured 
person should be placed in the. same 
financia] position so far as can- be done 
by an award of money, ‘as. he would have 
‘accident not happened, 
This is the- genesis of the-law of damages, 
and . there ‘cannot,. be - any. . controversy 


0 AER: 
+ He: Lo 


ability. may . 
So the: -cases . 


a 
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not show that. the yearly loss was 


regarding : ‘the: broad: 


rsoundness -o£ ‘that 
proposition. sat 


i2. Relying upon this basic structme 


af the claims for damages ‘arising out 
af death, Mr. Pandya, the learned Ad- 
+ wocate appearing for. the Corporation, 


urged that the deceased had lost no in- 
come, that his capital had continued <o 
be the capital in the new  partnersh-p 
firm run by bringing together the tvo 
minor sons of the deceased and continu- 
ing partner. Ahmedmiyan. It was af 
that, stage urged by the learneq Advo- 
čate for the claimants that the widow >f 
the deceased and other minor son weze 
totally excluded from the partnership, 
but this argument was rightly repelled 
by Mr. Pandya by urging that for all 
practical purposes the two minor sors, 
admitted to the partnership were tne 
representatives of the deceaseq because 
no accounts were settled, no capital fall- 
ing to the shares of the widow and 
others was separated and the business 
was continued to be run as before as if 
the deceased had not diec, 60 much so 
that the profit share also remained. un- 


_ abated in the year of the sad demise of 


the deceased and in the following year. 
This was the concession made by Mr. 
Soparkar, the learned Advocate appeer- 
ing for the claimants, on the strength of 
the documents procuced in the case. Mr. 
Pandya, therefore, vehemently contend- 
ed that there was no loss occurred to the 
claimants which called for. monetary 
evaluation and subsequent payment 
thereof to them.. As against this extreme 
stand taken on-behalfof the Corporation, 
Mr. Soparkar the learned Advocate or 
the claimants contended that his share of 
the profit minus return in the form of the 
interest on the capital and minus ze- 
turn on the good-will assessed at about 
25% of the total income, should be 
treated as loss to the estate of the.. de- 
ceased which would enure for the bene- 


_ fit of the legal representatives of the de- 


ceased. Mr. Soparkar, in this connec- 
tion, placed reliance on one unrepor-ed 
decision of this Court, to which I was 
a party sitting with M. E. Shah, J., in 
F. A. No. 224/75 decided on 27/28-6-1979. 
In that. case the yearly. loss of business 
was Rs. 10 ,000/- and it was.taken as da- 
tum figure. However, the judgment des 
not 
there due to the loss of the life. So wnat 
was taken as the-basis in that case can- 


not: be the a to: be- followed i in all. 


eases, ee , a 4 


~ Aminakhazun’ V.” Fakresha : Eismillahshah Fakir 


decided 


13. If was urgéd that engagement of 
brother-in-law of the deceased at. the 
salary of Rs, 500/- per month afforded 
tke basis for working out the compen- 
section in the present case. This argu- 
ment takes stock only of the period 


-oE about 14 years, but we cannot be ob- 


livyious of the business potentiality of. 
the deceased, who was only 41 years of 
age at the time of his untimely death 
and wag having prospective career in 
front of himinthecoming 2 or 3 decad- 
es. I¢ is too much to say that salaried 
employee, may be a near relative, would 
make -for deficlency suffered because 
of the loss of business acumen and per- 
sonal skill: which are the qualities only 
of an entrepreneur and not of a salarised 
enployee. 

l4. One unreported decision of this 
Court in F. A. Nos. 165/68 and 166/68, 
by J. B. Mehta & S. N. Patel, 
JJ, on 10th and 13th December 1971, re- 
ferred to by Mr. Pandya itself partly 
supported the Say of Mr. Pandya but 
partly cut at his submission. ‘In that 
case the Motor Accidents Claims Tri- 
tunal had held that the husband’s profit 
Fad not been adversely affected and the 
profit of the family firm had not ruined. 
The Division Bench in this case had, 
inter alia, observed as follows; 

"In any event, Mr, - Shah is right in 
telying on his decision (1949 (1) KB 643) 
‘or the principle that even though in 
case of a partnership profits derived 
from partnership business have not been 
shown to be actually affected, so long 
es there is loss of the earning capacity, 
that economic loss must be evaluated. 
The problem may be one which is difi- 
cult of evaluation ag it always happens 
wherever pee is unused earning capa- 
city epistles. ES aE eee ean! EAE 
In the present case, therefore, the learn- 
ed Tribunal, with great respect, was in 
error not evaluating impaired earning 
eapacity, which had resulted in the pro- 
spective economic loss in the present 


The High Court ultimately evaluated 
the earining capacity which had. been 
-ost because of the injury on the earn- 
ing partner. In the very judgment, the 
Division Bench afterwards held as fol- 
_OWS; . 

Maese Even though the other profit 
may remain the same, once the partner- 
ship loses benefit of the actual services 


co the extent of impairment of his work- 


‘ng faculty, that economic loss must be 
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evaluated at least on this standard of 
remuneration of such a working parl- 
In that case, no doubt, the services came 
to be evaluated at Rs. 500/- per month, 
but that is a matter of details based on 
the facets of the case, 


15. Coming to the facts of the pre- 
sent case, we find that this case is some- 
what analogous to the case decided by 
the Division Bench of this court in F, A. 
Nos. 165/68 and 166/68. (supra). We are, 
therefore, not to be understood to have 
refused to take into accormt the profit 
of the deceased partner. As stated by 
us, in- Some suitable cases it may afford 
a reasonable basis for working out the 
datum figure. As far as the facts of the 
case on hang are concerned, they are 
to be kept specifically in view. It is to 
be noted pertinently that the deceased 
was one of the three pioneers of the 
business. Secondly, he was actively 
Participating in the day to day affairs 
of the business and the fact that he had 
gone to the Govt. Press at Gandhi- 
Nagar on that fateful day, by his scooter 
with his another partner-cum-bro- 
ther Ahmedmiyan shows that he was 
a live force of the firm, After. his father’s 
retirement from the business in 1964, 
he and his brother alone continued the 
business and’ developed it. His business 
acumen; therefore: cannot be under- 
estimated. The profits of the three years 
are already referreqd to by us. They 
show marked development and progress. 
As against the profit of Rs: 39,000/- in the 
year 1964 the profit had risen to Rupees 
72,780/- in the year 1971-72. As Ahme- 
dmiyan deposes without any challenge, 
in the year previous to the death of the 
deceaseq the profit of their firm had 
gone to Rs, 80;000/- to Rs. 85,000/- and 
that the deceaseq had developed the 
business. As already noted by us above, 
the deceased was one of the three pio- 
neers of the business. Mr, Pandya in 
this connection urged that the place of 
business of this firm, being neay Jumma 
Masjid, had its own importance but 
there is no evidence on record’ to show 


that the place of business had played 
any role in the successful business of 
the deceased. Secondly, it was urg- 


ed by Mr. Pandya that they were deal- 
ing in well known varieties of the threads 
as they were stockist of J.&P Coats 
and Calico threads and there was no 
room for the business capability of the 
deceased- Here aJso there is nothing 


Aminakhatum vy. Fak rusha. Bismillahshah Fakiy 


Bs. 1,98,000-00). 


A. L. R. 


on record to warrant a conclusion that 
the goods in which the deceased and his 
brother dealt kad acquireq such huge 
fame as would not call for any supervi- 
sion and business tact. We on our part 
do not know that Calico threads and 
J. P. Coats and papers in which 
the deceased and his brother dealt 
had acquired such good name 
in the market. The contribution of the 
good will certainly can be assumed to 
be there but what share of it in the 
total earnings cf the deceaseq was, is 
difficult to be. surmised. At any rate, it 
has to be admitted that this good will 
also was built wp by the deceased in 
the course of about two decades’ busi- 
ness and this has: certainly something 
to do with the personal skill and ability 
of the deceased partner. In above view 
of the matter, we find that the Tribunal 
has erroneously adopted the figure of 
Rs. 500/- as the sum representing loss to 
the dependents or lega] representatives 
of the deceased, Even a clerk who was 
employed to fill in the partial void creat- 
ed by the death of the deceased and 
the temporary incapacity of Ahmedmiyan 
was paid Rs. 5¢0/ p. m. then a clerk’s 
ability to write accounts ete., is valued 
at Rs, 500/- per month, it will be, in 
our opinion, quite ridiculous to value 
the personal skil of the deceased at the 
ordinary amount of Rs. 500/- per month. 
A businessman aged about 41 years, 
Aaving about two decades’ successful 
career behind his back and shown to be 
a man of active participation in the 
business can; in the facts and ` circum- 
stances of this case, be valued at Rupees 
1000/- to Rs. 1,500/- per month, as his 
personal contribution to the assets. We 
therefore, take Rs. 1,100/- per month as 
minimum net loss that will be suffered 
by the legal recresentatives of the de- 
ceased because of his untimely death. 
As the father of the deceased, even after 
his retirement from the business in the 
year 1964 lived for some time and as his 
mother, aged 77 years, was also alive on 
the day the application for claim was 
made, taking o2 15 years’ multiplier 
Gespite all imponderables ang uncer- 
tainties of life, cannot be said to be in 
any way lenient So employing 15 
years’ multiplier the loss would 
come to Rs. 1,98,000/- (Rs. 1100x12x15 
Adding to this an 
amount of Rs. 5200/- being the conven- 
tional amount for the Joss of expectancy 
ef life, the total would come te Rupees 
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2.03,000/- out of this 30% cf the amount 

will be required to be deducted, Thus, 
the amount after deducting 30% would 
come to Rs. 1,42,100/- (Rs. 2,03,000.00 - 
Rs. 60,900/- == Rs, 1,42,10€.00). Out of 
_ithis Rs. 63,000/- have alread; y been award- 
ed by the Tribunal. Thus, there will be 
an additional award for Rs. 79,100/-. 


16. We, therefore, direct that the re- 
spondents, original opponents will pay 
an additional amount of Rs. 79,100/- 
(over and above the amount awarded by 
the Tribunal) together with running in- 
terest thereon at the rate of 6% per 
annum from the date of the application 
till payment with proportionate costs of 
this appeal, This amount will be appor- 
tioned in the very ratio in which the 
Tribunal has done. The money allotted 
`- to the respective minor by us also will 
be deposited in the name of the respec- 
tive minor with some Nationalised Bank 
and will be handed over to the respec- 
tive minor on his or her attaining majo- 
rity. The interest will be payable peri- 
odically to the mother and spent for 
the benefit of the concerned minor. 

Order accordingly. 
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Jhala Mansangji Kalvansangji and 
others, Petitioners v. Mahobatsang 
Madarsang Jhala and another, Respon- 
dents. 


Special Civil Appln, No. 2288 of 1980, 
D/- 7-4-1982.* 

(A) Gujarat Rural Debtors Relief Act 
(Presidents Act 35 of 1976), Section 8 — 
Bombay Land Revenue Code (5 of 1879), 
Sections 195 & 196 — Procedure — Pro- 
per procedure indicated — Absence of 
notice to interested parties — Effect of. 

Held that it is necessary for the debt 
settlement officer to observe the follow- 
ing procedure tg avoid any possible 
contentions regarding . alleged infirmity 
in the procedure adopted by him. (1) 
Proper Rojkam should te maintained 
indicating the events that take place 
from time to time during the course of 
the inquiry; (2) when the statements of 
the concerned parties, on oath. are re- 
corded at the time of inquiry, it should 
be mentioned whether the other side 


*To quash and set aside order passed 
by Appellate Officer, Rajkot, D/- 11-7- 
1980. 
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has declined cross-examinetion of the 
deponent in cases where cross-examina- 
ticn is not found to have taken place; 
(3} During the course of such inquiry, 
when it appears or is brought to the 
notice of the debt settlement officer that 
in addition to the parties already on re- 
cord before it there are other persons 
either interested in the security involv- 
ed in the dispute between the creditor 
and the debtor, or are in any manner 
likely to be adversely affected -by the 
decision of the debt settlement officer, 
notices should be issued to such interest- 
eg persons and they should be brought 
on record of the proceedings as parties 
and they should be given an opportunity 
to have their say and to lead whatever 


evidence they want to offer. (Para 12) 
In the instant case, an application 
under S. 6 (1) of the Relief Act was 


made by the applicant claiming to be a 
“marginal farmer”, During the proceed- 
ings before the debt settlement officer, it 
was pointed out by a creditor A that tha 
applicant had executed a mortgage in 
favour of B, C and A himself but no 
notice of the proceeding was issued to 
B and C. However B voluntarily appear 
ed and made a statement. The debt set- 
tlament officer held that the applicant 
was a “marginal farmer” and was ab- 
solved of his liability to pay his debts, 
The debt settlement officer stated in his 
judgment that the statements of the ap- 
plicant and A were recorded in the pre- 
sence of both of them but no statement 
of A was found on record, 


Held, that the whole proceeding was 
vitiated for want of notice to C. The 
absence of notice to B might not have a 
fata] effect as he had himself waived the 
requirement of notice by presenting 
himself during the proceeding but inso- 
far as C was concerned, the record of 
the cace did not indicate that he re~- 
mained present before the debt settle- 
ment officer at any time till his decision, 
and consequently..the proceedings be- 
fore the debt settlement officer must be 
held to be contrary to the principles of 
natural justice ang fair play so far as C 
Was concerned, (Para 11) 


(B) Gujarat Rural Debtors Relief Acf 
(President’s Act 35 of 1976), Sec. 13 (2) 
— Judgment of appellate authority ~« 
Contents of — It must state reasons, 


The appellate authority even whifa 
confirming the decision of the debt sef- 
tiement, officers, must briefly nota its 
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reasons for rejecting the- contentions «of 
' - the appellant; 


The appellate -order -must 
‘show that the appellate authority appli- 


_.ed its mind to all the relevant conten- 


tions urged on behalf of the - appellant 
ang must refer even in brief, the rea- 
sons for rejecting these - contentions. It 
is trite to say that if the appeals are al- 
lowed, more detailed reasoning to dis- 
‘place the findings of the debt settlement 
officer has to be given. (Para 12) 

(C) Gujarat Rural Debtors Relief 
Act (Presidents Act 35 of 1976), Sec- 
tion 13 (2) —- Powers of appellate au- 
thority — It can order handing over of 
possession to debtor, 

Once the appellate authority confirms 
-the finding of the debt settlement officer 
to the effect that the debt in question 
has got discharged, direction regarding 
handing over of possession would auto- 
matically follow. It is a statutory con- 
sequence of the order of discharge for 
which a debtor is not required to file a 
cross-appeal and there is ample power 
with the appellate authority under Sec- 
tion 13 (2) to direct the debt settlemént 
officer to take such further consequential 
action of ptrtting the debtor in posses- 
sion of the mortgaged property which 
stands. released in favour of the debtor. 
It is, therefore, not possible to maintain 


that the direction issued by the appel- 
late authority to that- effect was ultra 
vires his power, " (Para 12) 


D. D. Vyas, for Petitioners; S, V. Raju, 
for Respondent No. 1.. 


ORDER :— The petitioners =" are re~ 
sidents of village Nana.. Anklewalia.- in 
Lakhtar taluka. of Surendranagar Dis- 
trict, haye preferred.this petition under 
Article 227 of the Constitution of India, 
seeking to challenge the appellate order 
passed under. the provisions..of the Guj- 


arat Rural Debtors Relief Act; 1976 by . 


the appellate authority confirming. the 
original order passed by the Debt Settle- 
ment Officer, Surendranagar in favour 
of respondent No. 1. A few facts lead- 
ing to this aed may be stated at this 
Stage. | 


"2, Respondent No. 1 fled an solids 
‘tion under Section 6 (1) of the Gujarat 


Rural Debtors Relief Act, 1976, (herein- 


after referred to as ‘the Act’) before the 
debt settlement officer Surendranagar on 
the -basis that he is a.marginal ` farmer 
within the meaning of the term given in 
the said Act: The .said application .was 
registered as case No. Adesh,- .Lakhtar 


. * Mansangji--Kalyansangji v:“Mahobatsang - Madarsang. i- 


' No. :1 Mansangji 
‘others namely Piribhai: Tarabhai 


opportunity to have’ their -say: 


A. L R. 


18.93 and-it was. filed. against -petitioner 
‘Kalyansang. -and two 
and 
Hiralal Maganlal. However, -by -a com- 
promise purshis, Ex. 4, the said respon- 
dent withdrew his case against . Pirbhai 
Tarabhai and Hiralal Maganlal and pro- 
ceedeq' with the case oniy against peti- 
tioner No. 1. - 

' 3 During the pendency of the- pro- 
ceedings before the debt settlement offi- 
cer, it was: pointed out by petitioner 
No. 1 that the mortgage in question was 
executed hy the respondent in favour of 
petitioners Nos. 2 and 3 herein, who 
were respectively his son and nephew. 
It appears that no notices were issued 
to these two petitioners by the debt set- 
tlement. officer during the course of the 
inquiry conducted by him. But petitioner 
No. 2 voluntarily. appeared and gave his 
statement, The. debt settlement. officer 
thereafter passed his order on 22-12-1978 
and held the respondent to be the mar- 
gina] farmer and it was further.. held 
that he was indebted to -the tune of 
Rs. 10,900/-. He was absolved from the 
lability to pay the said debt. 

4, The petitioners, being aggrieved 
and dissatisfied by the aforesaid order of 
the debt settlement officer, preferred’ an 
appeal before the — appellate authority. 
The said appeal came to be’ dismissed 
and the appellate authority directed the 
petitioners to hand over possession of 
the land to the respondent. It is, there- 
after, that the petitioners have i 
this petition. - 

5. Initially notice pending admission 
was issued by P. 'D. Desai, J. ‘on. 8-9-1980 
and ad interim relief as to possession was 
granted. .Record and proceedings: of the 
case were called for and thereafter. on 
23-9-1980, P. D. Desai, J., admitted the 
petition to final hearing and granted in- 


terim relief against dispossession of the 


petitioners, 


. 6. The respondent has filed his affida- 
vit-in-reply. 

To Mr. D. D. Vyas, edina Aivècuie 
appearing for the petitioners submitted 
before me that the order of the- . debt 
settlement officer suffers from two- pat- 
ent illegalities viz. „ ` even: though — the. 
petitioners Nos. 2 -and 3 were inter-- 
ested -in the - mortgage- security, they 
were not joined as parties. before’ -the 
trial authority nor- were they, given ‘any 
‘In any 
case.- so -far -aS- petitioner -~ No:3 is con-. 
cerned, there: was nothing: on‘ record:..to 


$ 


‘his evidence, 


ted Mr. Vyas, is totally ultra vires 


þe said to have failed on that count. 
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show that. he-was:given-an . opportunizy 
to have his.say: in the -matter,. or to. lead 
Mr: Vyas further submft- 
ted that the second . infirmity which 


stares’ in the face is „that the 
debt settlement officer has ` men- 
tioned in para 2 of his judgment 
that on 23-10-1978, statemerts 


were recorded of the creditor as well as 
debtor in the presence of each other. 
But the record does not show that on 
23-10-1978, any statement of creditor 
Mansang was so recorded. It, therefore, 
appears that inquiry conducted by the 
debt settlement officer was not in accord- 
ance with law and was absolutely per- 
functory in nature and has resulted vio- 
Jation of the principles of natural justice. 
Mr. Vyas next submitted that no oppcr- 
tunity appears to have been given to the 
petitioners to cross-examine the respon- 
dent-debtor and hence also, the proceed- 
ings before the debt settlement officer were 
nul] and void. He lastly contended tiat 
the appellate order has been passed in 
the most perfunctory manner by the =p- 
pellate authority and the main conten- 
tions -raised by the petitioners in.the sp- 
peal: have- not been dealt -with by the 
appellate -authority. . He finally submit- 
ted that the appellate authority had- no 
jurisdiction while dismissing the appzal 
of the petitioners, fo pass .any further 
adverse orders in the matter in absence 
of any. cross-appeal by “he respondent 
and to direct the petitioners to forthwith 
hand: over possession of the .mortgaged 
property to. the respondent. The said 
direction in the appellate order, subrrit- 
end 
is liable to be quashed... 


8 Mr. Raju, learned "Advocate for zhe 
respondent, on. the other hand, combaed 
the aforesaid contentions and submitied 
that there was no infirmity in the pro- 
ceedings before the debt settlement cf- 
cer, That even though the order of ihe 
debt settlement officer does not skow 
that petitioners Nos. 2 and 3 were jdn- 


ed as parties, they had remained pres=nt . 


before the debt settlement officer at. the 
relevant time and if they did not chcose 
to cross-examine. the debtor,..it was 
their own choice, Momen: they remained 
present before the..debt settlement. cffi- 


cer, the question of not joining them as 


parties would pale into insignificance 
and principles of natural justice canmot 
He 
further contended that so. far ag mti- 


tioner. No, -2 is concerned, he gave writ- © 
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ten statement Ex. 1] not- only on his be- 


--half but also on behalf of petitioner No. 3 


and he: stated what he wanted to say in 
the matter, So far as petitioner No, 3 is 
concerned, it is true that the -recorg does 
does not show that he had remained pre- 
sent and given any statement of his own. 
But according to him, the affidavit- 
in-reply which has been filed by the. re- 
spondent in the present proceedings 
clearly points out in para & of the affida- 
vit that all the petitioners had remained 
present on 23-10-1978 before the debt 
settlement officer and if they had not 
thought it fit to cross-examine the re- 
spondent, they cannot be permitted to 
contend now that principles of natural 
justice have been violated by the debt 
settlement officer. He further contended 
that so far as the appellate order is con- 
cerned, it is an order confirming the deci- 
sion of the trial] court and hence, it ‘was 
not required to be an exhaustive one and 
So far as the direction as to handing 
over of possession of the mortgaged pro- 
perty is concerned, it was merely a con- 
sequential direction and, therefore, it 
cannot be said that the appellate. auth- 
ority had acted ultra virés its powers 
under Section 13 of the Act while. issuing 
such consequential direetion, once it was 
of the view that the order of the ` debt 
settlement officer extinguishing the 
debt of the respondent was justifieg in 
the light of the facts established on the 
record. In short, he contended that this 
was not a case for interference ` under 
Art. 227 of the Constitution as substantial 
justice was done between the parties. 


9 Having given my anxious con- 
sideration to the rival contentions urged 
by the learned Advocates of the respec- 
tive parties, I have come to the conclu- 
sion that the order passed by the debt 
settlement officer and as confirmed by 
the appellate authority ‘suffers from a 
patent error of law and involves failure 
of the principles of natural justice and 
consequently both these orders are re- 
quired to be quashed only on this limit- 
ed ground without expressing any opin- ` 
ion on merits and the proceedings are 
required to be remanded to the debt set- 
tlement officer for q fresh decision on 
merits in accordance with law and in 
the light of the directions which J] pro- 
pose to give in later part of this judg- 
ment, In order to appreciate the griev- 
ance of the petitioners regarding. failure 
of principles of natural justice, it is. 


“necessary ‘to note a few-relevant. provi- 
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sions of the Act. Under S. 6 of the Act, 
a duty is cast on the debtors and credi- 
tors to furnish particulars of debi to the 
local authority. Sub-s, (1) of S. 6 pro- 
vides thus:— 

“Every debtor ahali within’ such 

period as may be prescribed, furnish to 
the local authority within whose juris- 
diction he ordinarily resides, q true 
statement in respect of every debt due 
by him on the appointed day to his cre- 
ditors”’. 
Amongst these, he has to give name and 
residence of the creditor and if there are 
joint creditors, the names and residences 
Of all joint creditors. He has also to 
mention the place where the creditors 
reside. Equally, a duty is cast on the 
creditors of the debtor fo furnish re- 
quisite details as laiq down by sub-s. (2). 
Under S. 7, the authorised officer of the 
local authority has, on the basis of the 
statements receiveg under S. 6, to pre- 
pare or cause to be prepared a state- 
ment in prescribed form showing the 
names and residences of al] the debtors 
and creditors from whom statements 
under S. 6 have been received, descrip- 
tion of the debtor as to whether he is a 
marginal farmer, small, farmer, rural 
artisan or rural labourer and other de- 
tails as laid down by 5. 7, Thereafter 
follows S. 8 which provides for an in- 
quiry before the debt settlement officer 
and the powers of such officer to hold 
inquiry. Sub-s. (1) of S. 8 provides:— 

“Any debtor or crediter who has any 
dispute to raise against any of the parti- 
culars mentioned in the statement pub- 
lisheg under sub-s, (2) of S. 7 may, 
within the period specified in the notice 
published under that sub-section make 
an application in writing to the debt set- 
tlement officer having jurisdiction in the 
area in which the debtor concerned 
ordinarily resides, stating the grounds 
of his dispute against the particulars”. 
Sub-section (2) of S. 8 provides: 

“On receipt of an application under 
sub-sec, (1), the debt settlement officer 
shall serve a notice in such form and 
in such manner as may be prescribed 
upon the other party, requiring him to 
be present before the Debt Settlement 
Officer for the purpose of being heard in 
connection with such application on a 
date specified in the notice and on all 


subsequent dates to which the hearing . 


of the application may from time to 
time be adjourned by the mon SE TERENE 
Officer”, : 
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Under sub-s. (3)of S.8, the Debt Settle- 
ment Officer shall, after calling for such 
further information or particulars in 
relation to the debt in question, if neces- 
sary, and after making such inquiry and 
following such procedure, subject to any 
rules made in this behalf, by the State 
Government, as in his opinion, the cir- 
cumstances of the case seem to require, 
pass requisite orders as laiq down by 
5. 8. sub-s. (3) (i) and (ï), S. 13 provides 
against the decision or 
orderof the Debt Settlement Officer and 
the appeal has to be preferred in such 
manner and with such officer appointed 
by the State Government for the pur- 
pose of hearing appeals under the Act in 
a local area, Sub-s. (2) of S. 13 pro- 
vides — 


“The appellate officer may, after fol- 
lowing such procedure as may be pre- 
scribed and after giving the parties an 
opportunity of being heard, either con- 
firm or modify the decision or order 
made by the Debt Settlement Officer or 
direct the Debt Settlement Officer to take 
ae action as the Appellate Officer thinks 


Sub-section (3) of S. 13 gives finality to 
the appellate decision. S. 2 (j) defines 
the word ‘prescribed’ as prescribed by 
Tules made under the Act, S. 28 of the 
Act empowers the State Government by 
a notification in the official gazette to 
make rules for carrying out the purpose 
of the Act. Sub-s. (2) of S. 28 lays down 
various topics on which such rules can 
be framed without prejudice to the 
generality of the foregoing power under 
S. 28 (1). S. 28 (2) (g) refers to the form 
and manner in which notice under sub- 
s. (2) of S. 8 shal] be served upon a debt- 
or or a creditor; while as per S. 28 (2) 
th) the inquiry to be made and the pro- 
cedure to be followed under sub-sec, (3) 
of S. 8 is mentioned as a topic on which 
rules can be framed. Under S. 28 (2) (k) 
is indicated the topic pertaining to the 
procedure to be followed by an Appel- 
late Officer under sub-s. (2) of S. 18. In 
exercise of its rule-making power, the 
State of Gujarat has framed rules named 


and styled as Gujarat Rural 
Debtors’ Relief Rules, 1976. R. 10 
provides for form of notice 


under’ sub-s. (2) of S. 8 and man- 
mer of service of such notice. It lays 
down that the notice under sub-s. (2) of 
S. 8 shall be in form IX and such notice 
shall be individually served upon the 
other party and also by affixing a copy, 
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of the same on the conspicuous part ctf 
the residence of such party. R. 11 prc- 
vides for inquiry and procedure to tæ 
followeq under sub-s. (8) of S. 8. The 
said rule lays down that fcr the purpose 
of inquiry and procedure under sub-s. (5) 
of S. 8, the procedure provided for sur- 
mary inquiries under the Bombay Lard 
Revenue Code, 1879 shal) ke followed ty 
the Debt Settlement Officer, R. 14 deais 
with procedure to be followed in appeal 
under S. 13 (1) by the appellate author- 
ity. Sub-rule (1) thereof lays down that 
an appeal under S. 13 shall be made 
within thirty days from the date 3f 
order or decision of the Debt Settlement 
Officer. Sub-rule (2) of the saiq rule pro- 
vides that the appeal sha] be made in 
the form of a memorandum anq shell 
state the grounds clearly and preciseły. 
Under sub-rule (3) it is provideg that the 
appeal shal] be made on payment of a 
fee of rupees ten in the fcrm of a court- 
fee stamp affixed on the memorandum pi 
appeal. In sub-rule (4) of R, 14, it is pro- 
vided that when an appeal under sub- 
s, (1)ofS. 131s received bythe Appellete 
Officer, he shall issue notices, by register- 
ed post Or by personal service through 
the local authority having jurisdictien, 
to all the necessary parties to the appeal, 
calling upon them to present their case 
before him on a date to be specified in 
the notice and on all subsequent dates to 
which the hearing of the appeal may, 
from time to time, be adjourned. Sub- 
rule (5) of R. 14 is not relevant for eur 
purpose, 


10. In the background of the afe- 
said statutory provisions, the scope and 
ambit of the inquiry under S. 8 of -he 
Act wil] have to be decided. It is obvious 
that the Inquiry before the Debt Set‘le- 
ment Officer is a quasi judicial inqviry 
wherein the officer concerned has to take 
objective decision on facts and has to 
decide the lis between the parties, “he 
inquiry which has been contemplatec is 
a summary inquiry as per the provisions 
of the Bombay Land Revenue Code. as 
laid down by the relevant rules framed 
under the Act to which I have mad a 
reference earlier, It is, therefore, neces- 
sary to turn to the relevant provisions of 
the Bombay Land Revenue Code pertain- 
ing to summary inquiry and the mamner 
ef conducting it. S. 195 of the Land Re- 
venue Code provides that in summary 
inquiries, the presiding cfficer shall Hm- 
self, as amy such inquiry proceeds, re- 
cord a minute of the proceedings in 
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his own hand in English or in the langu- 
age of the district, embracing the mate- 
rial averments made by the parties inter- 
ested, the material parts of the evidence, 
the decision, and the reasons for the 
same, The proviso to S, 195 lays down 
that it shal] at any time be lawful for 


. such officer to conduct an inquiry direct- 


ed by this Act to be summary under all, 
or any of the rules applicable to a 
formal inquiry, if he deems fit. Under 
S. 196 of the Code, it has been provided 
as under:— 


“A formal or summary inquiry under 
this Act shal] be deemeg to be a judi- 
cial proceeding within the meaning of 
Ss. 193, 219 and 228 of the Indian Penal 
Code, and the office of any authority 
holding a formal or summary inquiry 
shall be deemed a civi} court for the 
purpose of such inquiry”. i 
It has been further provided in S. 198 as 
under:— 


“Every hearing ang decision, whether 
in a formal or summary inquiry shall be 
in publie and the parties or their auth- 
orised agents shall have duwe notice to 
attend”. 


tl, The aforesaid provisions of the 
Land Revenue Code laying down the 
procedure of summary inquiry would be 
applicable to the inquiries conducted by 
the debt settlement officer in exercise of 
his statutory power under S, 8 It will, 
therefore, be a quasi judicial inquiry 
wherein evidence can be led and an ob- 
jective decision on facts in issue has to 
be rendered: The basic principles of na- 
tural justice and fair play have got to 
be follewed by the debt settlement off- 
cer, In the present case, Mr. Vyas has 
pointed out two basic infirmities in the 
judgment rendered by the debt settle- 
ment officer, Para 2 of the order of the 
officer shows that on 
23-10-1978, statements of respondent 
Gebtor as well as creditor Mansang had 
been recorded in the presence of both of 
them, Still, curiously enough, record of 
the case which was called for veri- 
fication does not show that on 23-10-1978 
any such statement of petitioner No. 1 
creditor was recorded by the debt set- 
tlement officer. It is alse clear that 
before the debt settlement officer, it was 
contended by petitioner No. 1 that the 
mortgage in question was executed in 
fayour of his son and hic nephew. Even 
the statement of respondent~debtor, 
Ex. 5 pointeg out that the document 
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was executed in favour of Ratubha and 


Chhanubha. In spite of this factual posi- - 


tion, no notices seem to have been -issued 
to the concerned. interested parties ` who 
were mortgagees of the land in question, 


Mr. Raju is. right when he contended . 
‘initial infirmity, . 
Ratubha, petitioner No.. 2 had appeared . 


that in spite of this 


before the debt settlement officer and 
hence that infirmity did not have any 
vitiating effect. Still, _ the fact remains 
that so far .as other mortgagee Chhanu- 
bha Harisang is concerned, there was no 
indication from the record of the case 
that he was ever servéd with any notice 
and he ever appeared before the debt 
settlement officer and put forward his 
- contentions. Mr. Raju was at pains to 
point out that in the affidavit in reply 
filed before this court, the respondent 
has stated in para 8 that on 23-10-1978, 
all the three petitioners had remained 
present. and had.not chosen to. cross- 
examine the respondent. In the present 
petition under. Art. 227, the orders of the 
lower authorities have got to be scrutinis- 
ed in the light of the record which exist- 
ed before them. No addition can be made 
to the existing record in the present pro- 
ceedings under Art. 227. Even otherwise, 
the averments made in. the affidavit-in- 
reply in para g that-.on, 28-10-1978, all 
the three petitioners: had ‘remained pre- 
Sent before the debt settlement officer is 
not borne out from the order of the debt 
settlement officer himself, as in para 2 
of his ‘order, it is stated that on 23-10- 
1978, statements of the debtor and credi- 
tor Mansang were recorded in the pre- 
sence of both of them, Implicit in this 
averment is the fact that no one else was 
present, otherwise the officer would have 
noted the said fact .in his order, It, 
therefore, appears clear - that no notice 
was. issued by the debt settlement officer 
to the interesteq parties viz. petitioners 
Nos. 2 and 3 and that infirmity may not 
have any fatal effect so fay as absence of 
notice to petitionér No. 2 Ratubha is 
concerned, as he himself waived the ser- 
vice of notice. and appeared before the 
debt settlement- officer. So far as other 
interested party - viz. petitioner No. 3- 
Chhanubha is concerned, - the record of 
the case does not indicate that he re- 
- mained present before the debt settle- 
ment officer at ‘any time’ til] his decision; 
and consequently, the proceedings’ before 


the debt settlement officer must be’ held. 
‘to be contrary to the - principles of-na= — 


tural justice and fair play -so far as peti- 
tioner No. 3 is concerned. 
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right when he- con~. 
tended that when the. statement of tha. - 
debtor was recorded, it was for the cre- - 
ditor to cross-examine the debtor if he 
wanted to do.so. But because he has not 
cross-examined the debtor, it cannot be 
necessarily inferreq that cross-examina- 
tion was refused to him. Still however, 
it is desirable that the debt settlement 
officer while exercising his statutory 
powers and functions under S. 8 (2) takes 
the minimum safeguard of pointing out 
te the concerned parties: their right to 
cross-examine the other side and to make 
a clear note about the same in the pro- 
ceedings so that no scope for any confu- 
sion or doubt or misunderstanding or any | 
future contention in that regard may 
survive. As seen above, the debt settle- 
ment offices acting under S, 8. has to fol- 
low the procedure of summary inquiry 
as laid down by Ss. 195 and 196 of the 
Land Revenue Code. It is, therefore,}. 
necessary for the debt settlement officer 
to observe the following procedure to 
avoid any possible ‘contentions regarding 
alleged infirmity in the procedure -adopt- 
ed by him. (1) Proper Rojkam should 
be maintained indicating the events that 
take place from time to time during the 
cours of the inquiry: (2) when the state- 
ments of the concerned parties, on oath, 


are recorded at the time of inquiry, it 


should be mentioned whether the other 
side has declined cross-examination of 
the deponent in cases where  cross-ex- 
amination is not found tọ have taken 


place; (3) During the course of such in- 


quiry, when it appears or is brought to 
the notice of the debt settlement officer 
that in addition o the parties already on 
record before it there are other persons 
either interested in the security involved 
in the dispufe between the creditor and 
the debtor, or are in any manner likely 
to be adversely affecteq by the decision 
of the debt setilement officer, notices 
should be issued to such interested per- 
sons and they should be brought: on re- 
cord of the proceedings as parties and 
they should be given an opportunity to 
have their say and to lead whatever evi- 
dence they want to offer. These - basic 
safeguards would plug the loopholes in 
the inquiry and will avoid possible in- 
firmities in the inquiry and would in- 
Sulate it from future attacks on the 
ground of procedural flaws. 


‘So tär as the appellate E EN arè 
eoncerned: ‘the appellate authority . even 
while. confirming the’ decision: Of the debt 


©., 


_. Strained the 


. Judicial Commissioner but- without 
- success, It was thereafter that the plain- 
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necessary entries in the r2venue record 
to this effect. The Patwari, however, 1S 
alleged to have directed tke plaintiff <o 
get a writing executed so; that durirg 
the crop inspection the requisite- entry 
could be incorporated in the revenue 
record, Thereafter, the plaintiff execul~ 
ed a reni note in favour cf Smt. Sahai 
on 30th January, 1964, Smt. Sahabi left 
for Pakistan and executed a gift deed 
in favour of the defendant on ilth May, 
1964 in respect of the land in suit. Cn 


the basis of the gift deed, the defendant ` 


disputed the possession of the  plaintzff 
and asserted that she was in the phys- 
eal possession of the land, . Proceedings 
under S. 145, Cr. P. C. were initiated by 
the defendant during the month of Sep- 
tember, 1964. The Magistrate by an 
order dated 18th May, 1965, held the 
defendant to be in possession and r2- 
plaintiff from interfering 
with her possession. The plaintiff pr32- 
ferred a revision petitior before the 
Sessions Judge and thereafter before the 
any 


tiff filed the suit. The - defendant intr 
alia contended that from the time of the 
execution of the gift-deed, she was in 
possession of the land as an owner and 
that Shri Anant Ram was not appointed 


. as a General Attorney and that even if 


such an .appointment was. made the same 
was revoked and cancelled. by Smt: 
Sahabi. The factum of the land being 
leased out to the plaintiff was also dis- 
puted. The learned trial court after con- 
sidering evidence on record came to the 
conclusion that Smt, Sahaki had appoint- 
ed Shri Anant Ram as her General At- 
torney and inter alia empowered him to 
lease out the suit property. The trial 
court also found that the plaintiff was 


given the suit land by way of lease by’ 


Anant Ram, initially by an oral lease 
and thereafter by executing a rent note, 
The gift deed, however, in favour of the 
defendant was found valid, Ultimately, 
the suit of the plaintiff was decreed. The 
defendant preferred an appeal before 
the District Judge who also affirmed the 
decree and judgment passed by the trial 
court, The defendant has. ultimately 
preferred this second . -appeal . to ttis 
Court, - 


3 Mr. Chhabil Dass, ` 
sel for the appellant, has 


‘eoun~ 
only 


learned 
raised 


two grounds. -The -first ground ‘taken by. 


him. is that Shri Anant Ram,...who - was 
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appointed as a General Attorney. by ` 
Smt, Sahabi, could not lease out the suit 
land- to the plaintiff, who is his son. 
It is contended by him that it is not per- 
ntissible for an attorney, who acts as 
an agent for his principal, to lease the 
lend to his own son, Such a transaction, 
according to him, is voidable if not void. 
Tne second ground of the learned coun- 
sel is that the lease in favour of the 
plaintiff has not been properly proved. 
It may be pointed out that the ground 
No, 1 was neither agitated before the 
trial court nor before the lower Appel- 
liete Court. It is for the first time that 
this ground has been taken in this Court. 


' 4. The learned counsel has referred 
ta S. 215 of the Contract Act, It is con- 
venient to reproduce the same for a 

ready reference: 


“215; Right of principal. when agent 
deals, on his own account, in business 
o agency without principals consent— 


ji an agent deals on his own account in 
the business of the agency, without first 
obtaining the, consent of his principal 
and acquainting him. with all material 
circumstances which have come to the 


‘own knowledge on the subject, the prin- 


cipal may repudiate the transaction, if 
the case shows’ either that any material. 
fect has. ‘been dishonestly concealed 
from him by the agent, or that the deal- 


ings of the agent have been disadvan- 
tageous to him.” _ 
5. The learned counsel has referred 


tc a decision in Firm Mathra Das Jagan 
Nath v. Firm Jiwan Mal Gian Chand, 
(AIR 1928 Lahore 196). The relevant 
observations emphasised by the learned 
igha may be reproduced : 

errr? It must be remembered that in 
E transactions the plaintiffs were 
acting as agents on behalf ofthe defend- 
ants (who were not residing at Ludhi- 
ana) and as such it was their duty to 
azt in a manner that was most beneficial 
to their principals. The plaintiffs, how- 
ever, instead of protecting the interests 
o- the latter, entered into a secret com- 
pact with most of the purchasers and 
ozher speculators and artificially forced 
up. the rates with a view to benefit 
themselves at the expense of the sellers. 
I have no doubt whatever that in acting 
in this manner they were guilty of a 
flagrant disregard of their duties. as 
agents, It. is a necessary. incident of the 
contrac, of agency a the apent stands 
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in a fiduciary relation towards his prin- 
cipal. His position is one involving con- 
fidence, and in the discharge of his 
duties he must act with the most perfect 
good faith towards his principal, and 
should not in any way abuse the confi- 
dence reposed in him. He is bound to 
use his bes; endeavours to promote the 
interests of the person who has employ- 
ed him. He will not be permitted to 
enter into any transaction in which his 
persona! interest conflicts with his duty 
towards his principal, except with the 
consent of the latter, given after all the 
material circumstances and the exact 
nature and extent of the interest of the 
agent have been fully disclosed to him. 
In law as well as in equity an agent for 
the sale of goods belonging to the prin- 
cipal cannot, while actually selling the 
property or making settlements for 
damages on foot of such transactions, 
make any secret profit for himself or 
for persons with whom he is associated. 
The proposition is too elementary to 
require an elaborate discussion, buy it 
seems tO Me necessary to emphasize if, 
as the real nature of the obligations of 
the agent is often lost sight of by the 
mercantile community in this province 
33 
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The learned counsel has also placed 
reliance on the decision in Bisweswar 
Das Mondal v, Guru Charan Das, (AIR 
1928 Cal 727), the relevant observations 


. of which read thus :— 


Now, on these facts, the equit- 
able principle is reasonably clear that, 
if A is B’s agent for arrangement for a 
loan, it is his duty to get that loan on 
the best terms possible. He cannot put 
himself in a position in which his in- 
terests conflict with his duty and, with- 
ou; full disclosure to his principal he 
cannot validly lend his own money to 
his principal upon terms ‘which he has 
adjusted. Such a transaction is exactly 
like the transaction of an agent for sale 
buying the property for himself or like 
the transaction of a stockbroker who 
sells his own shares instead of the 
shares of a third person. The effec; of 
the breach of this fiduciary relationship 
which is inherent in all agencies is that 
the principal is entitled to regard the 
transaction as a voidable transaction 
and to have it set aside in the usual 
way. The consequence is not that the 
mortgage in a case of this sor; is void 
altogether but it is voidable and equity 
will avoid it im all cases where . the par- 
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ties can be reraitted to theiy former 
position.” 

6. Again, the learned counsel has 
drawn my attention to the decisions in 
Firm Kaluram Bhola Ram v. Firm 
Chimniram Motilal, (AIR 1934 Bom 86) 
and Raghunath v, Rampartab Ramchan- 
der, (AIR 1935 Sind 38). In Firm Kalu- 
ram Bhola Ram’s case (supra). the 
Hon’ble Judges observed that where an 
agen; sells his awn goods to the princi- 
pal converting himself into a principal 
in respect of the sale without disclosing 
the true position to the principal, the 
principal is entitled to claim from the 
agent any benefit which may have re- 
sulted to the agent from the transaction. 
In the case of Raghunath (supra), it was 
observed that an agent who, while act- 
ing as such himself deals as a principal 
without the knowledge of the other 
party is acting contrary to the spirit of 
5s. 211 to 214 of the Contract Act. It is 
further observed that in case there be 
a question upon whom the burden of 
proof must lie, that burden ought to be 
laid upon the party who has to justify 


an apparent deviation from the ordi- 
nary rule by which he ough: to he 
guided, 


7. On the contrary, Shri K. D. Sud, 
learned counsel for the respondent, has 
referred to a decision of the Supreme 
Court in Gordon Woodroffe and Co. 
Ltd. v. Shaik M. A. Majid and Co., (AIR 
1967 SC 181). Their Lordships of the 
Supreme Court in this case iook the 
view that even an agent can become a 
purchaser when an agent pays the price 
to the principal on his own responsibi- 
lity. 

8. It 
plaintiff 


is an admitted fact that the 
is the son of the General At- 
As 
such, he was expected to act in the best 
interest of his principal and should have 


also appriséd the principal of all the 
material facts. However, the evidence 
on record reveals that Smt Sahabi was 


present when the rent note was execut- 
ed by the plaintiff in her favour. The 
plaintiff in his statement as PW 2 has 
asserted that Anant Ram and Smt. 
Sahabi had come to Theog and the 
plaintiff had written the agreement and 
the same was read over to them and 


was then signed. It is further stated 
that after the agsreemeny was executed, 
the same was handed over to Smt. 


Sahabi who had given the same to her 
aitorney, Anant Ram. The plaintiff has 
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also repeated these facts even in his 
cross-examination, As such, it cannot be 
said that Smt, Sahabi was not acquaint- 
ed with all material facts and circum- 
stances on the subject. At least, there is 
no material on record to snow that Smit. 
Sahabi was kept in dark about the rent 
note. No doubt, the lease was created in 
favour of the plaintiff, wao is the son 
of the attorney, but it cannot be term- 
ed as void. At the most it may be void- 
able 
lished. However, as diseussed earlier 
above, there is no materia: on record to 
substantiate this contention of the de- 
fendant, Accordingly, the contention is 
repelled, 

9. So far as the second contention is 
concerned, the same can also be not 
sustained. There is evidence on record 
to show that the possession of the land 
was delivered to the plaintiff before the 
rent note was executed. The plaintiff 
had sown wheat and ‘messar’ in the 
land. It was later on that the rent note 
was executed as directed by the halqa 
Patwari so as to make the necessary 
entry in the revenue record as desired 
by the plaintiff. The trial court as also 
the lower appellate court have found 
tenancy in favour of the plaintiff as 
valid. I am not inclined to interfere 
with the concurrent findings of the 
courts below, No other point has be2n 


raised or argued on behalf of the 
defendant/appellant. 
10. For the foregoing reasons, there 


is no merit in this appeal and the same 
is dismissed with costs. 


Apreal dismissed, 
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VYAS DEV MISRA, C J. AND 
HIRA SINGH THAKUR, J. 

Smt. Bimla Devi, Appellant v. Vir 
Singh and others, Respondents, 
L. P. A. No. 16 and eross 
No. 33 of 1970, D/- 8-10-1932. 

Letters Patent (Himachal Pradesh), 
Cl. 10 — Letters patent appeal — Cross 
objections — Maintainability — Condi- 
tion precedent. 


The 


objection 


respondent in a Letters Patent 
10 cannot maintain 
cross-objections without having first ob- 


_ tained the sanction of the single Judge. 


AIR 1975 Madh Pra 115, Rel. on. 
(Para 3) 


LZ/LZ/F314/82/VAN/SNY 


Bimla Devi v. 


if the necessary facts are estab- . 


_customary law by which 


Vir Singh H. P. 35 
Cases Referred : Chronological Paras 
AIR 1975 Madh Pra 115 6, 8 
AIR 1957 All 48 6,7 


H. K. Bhardwaj, for Appellant; Ramesh 
Chand, for Respondents, 

vV. D. MISRA, C., J.— This Letters 
Patent Appeal is directeq against the 
judgment of a learned single Judge. 


2. One Saran Dass left behing two 
widows and two sons, Before his death 
Saran Dass made a gift of the property 
in dispute to his wife Bimlg Devi, After 
the death of Saran Dass the sons filed a 
suit challenging the gift deed. It was 
averred by the plaintiffs that the gifted 
property was ancestral and as such their 
father Saran Dass could rot make a 
gift of the same. Therefore, they claim- 
ed possession of the property in dispute. 
This suit was resisted. Bimla Devi, the 
donee, denied that the property was an- 
cestral, The trial court came to the 
ecnelusion that a part of the land in 
dispute was ancestral whereas the other 
part was not ancestra} qua the plain- 
tiffs. It also held that according to the 
the parties 
were governed, the gift made by the 
deceased in favour of his wife Bimla 
Devi was valid. The suit was. there- 
fore, dismissed, On plaintiffs’ appeal the 
Additiona] District Judge partly allowed 
the appeal. It was held by him that ac- 
cording to the customary law the gift 
was bad in respect of the ancestral pro- 
perty. 

3. Now Bimla Devi filed a regular 
second appeal. A single Judge of the 
then Himachal Bench of the Delhi High 
Court partly allowed the avpeal. It was 
ruled that though the gift of the ance- 
stral property was invalid, Bimla Devi 
was entitleqd to a share in the property 
of her deceased husband as one of his 
legal heirs under the Hindu Succession 
Act, 1956. It was, therefore, held that 
Bimla Devi along with the other widow 
of the deceased was entitled to one-third 
Share in the ancestral property of her 
deceased husband and was thus entitled 
to joint possession of the encestral por- 
tion of the suit property along with the 
respondents. Bimla Devi has now filed 
the present Letters Patent Appeal.. Cross- 
objection has been filed by the respon- 
dents, 

4, Mr. H. K. Bhardwaj, learneg coun- 
se! for the appellant, has not been able 
to persuade us to hold that the judgment 
of the learned single Judge needs an in- 
terference. We find that an exhaustive 
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judgment has been written by the single 
Judge dealing with al] questions. raised 
by the appellant. We would, therefore, 
dismiss the appeal. 


5. AS regards the  cross-objection 
filed by the respondents, Mr. Bhardwaj 
has raised a preliminary objection that 
it is not maintainable. It is submitted 
that the provisions of Order 41 Rule 22 
of the Civil P. C. do not apply to a Let- 
ters Patent Appeal] which is filed under 
clause (10) of the Letters Patent. 


6. Our attention has been drawn to 
Division Bench judgments of the Allaha- 
bad and Madhya Pradesh High Courts 
reported as AIR 1957 All 48 (Mt. Darou- 
padi Debi y., S. K. Dutt) and AIR 1975 
Madh Pra 115 (Smt. Satyabhamadevi 
Choubey v. Ramkishore Pandey). 


7. Now it is contended that an appeal 
under clause (10) of the Letters Patent 
is filed against a judgment whereas an 
appeal under Order 41 of the Civil P.C. 
is against a decree. It is submitted 
that the words “judgment” and “decree” 
have different connotations in law. Since 
clause (10) of the Letters 
fically uses the word “judgment” only. 
the intention must have been to distin- 
guish it from a decree. Moreover, the 
appeal lies only after the single Judge 
certifies the case as one fit for appeal. 
Without this certificate no Letters Patent 
Appeal] can be entertained, It is, there- 
fore, submitted that the provisions of 
Order 41 Rule 22 of the Civil P. C. do 
not in terms apply to a Letters Patent 
Appeal against the judgment of a single 
Judge. We find that in Daroupadi Debi’s 
case (AIR 1957 All 48) the Allahabad 
High Court took a similar view. It was 
held (at p. 49):— 

“It is true that a decree follows a 
judgment but that does not mean that 
the decree and the judgment are synony- 
mous terms. The word “judgment” in 
the Letters Patent does not have the 
same meaning which is given to the word 
“judgment” by the Civil P Œ. It is, 
therefore, clear that the provisions of 
Order 41, Rule 22, Civil P. C., do not 
apply in terms to the Letters Patent 
Appeal against the judgment of a single 
Judge.” 

8.. The Madhya Pradesh High Court 
in Satyabhamadevi’s case (AIR 1975 
Madh Pra 115) while dissenting from the 
Allahabad High Court and holding that 
Rule 22 of Order 41 of the Civil P. C. is 


: Swamy Bhandari v, Shila Sharma - 
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of the Letters .Patent, -ruled-that before 
entertaining a cross-objection, the re- 
spondent must be able. to show that he 
was entitled to raise such objections by 
way of an appeal. It was also held that 
a party cannot claim a right to prefer 
an appeal by way of cross-objection § 
merely because the other party has pre~ 
ferred an appeal after obtaining the ne- 
cessary leave from the single Judge. 

9$. We need not in this case decide 
whether provisions of Rule 22 of O. 41 
of the Civi} P. C. in terms apply. or not 
since we find that even according to 
aforementioned decision of the Madhya 
Pradesh High Court the respondent 
could not ma-ntain the  cross-objection 
without having first obtained the. sanc- 
tion of the single Judge. The cross-ob- 
jection has. therefore, to be dismissed 
as not maintainable. 

16. In the circumstances of. this case, 
the parties are left to bear their own 
costs, 
. Appeal dismissed. 


AIR 1983 HIMACHAL PRADESH 36 
V. P. GUPTA, J. 

Swamy Bhardari and etc., Petitioners 
v. Smt, Shila Sharma, Respondent. 

Civil Revns. Nos. 161, 162 and 163 of. 
1982, D/- 6-10-1982. | 

(A) Himachel Pradesh “Urban Rent 
Control Act (23 of 1971), S. 14 (2) proe- 
viso (2) — Order of eviction on ground 
of non-payment of rent — Period of 30 
days allowed under S, 14 (2) proviso 2 for 
depositing arrears of rent — It cannot 
be extended by any authority under the 
Act. Case law discussed. 

(Paras 15, 19) 

(8) Himachal Pradesh Urban Rent 
Control Act (23 of 1971), Ss. 21 (1), 14 (2) 
Prov. 2 —. Order of eviction for non-pay- 
ment of rent — Benefit of 30 days grant- 
ed under S. 14 (2) Proviso 2 fo; depositing 
arrears of rent — Cannot be allowed to 
tenant ordered to be evicted by. appel- 
late authority, 

The benefit of the second proviso to 
S. 14 (2) cannct be allowed to q tenant 
who is ordered to be evicted by the ap- 
pellate authority. The language of S. 14 
clearly provides that. under: 5..14: (2) 
prov.. 2, the tenant can only -be allowed 
a period of 30 days from: the date of the 
order of. the ‘controller’ to . deposit.. ar- | 
rears of rent, The, appellate A S 


applicable to appeals filed under cl. (10) ~ KZ/KZÍ (8720/82, AGMISNY, 
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' cannot fall within the definition of she 
word controller while deciding an appeal 
--In exercise of powers under S, 21. «IR 
. 1957 SC 907, Rel. on. (Paras 17, 18) 
Cases Referred: Chronclegica] Paras 
(1982) C. R. No. 208 of 1981, D/- 215- 

1982 (Him Pra), M/s. K. N. Trading v. 


Masonie Fraternity of Simla . 12 
AIR 1977 SC 1986 13 
AIR 1977 (NOC) Him Pra 276: (197% 2 

Ren CR 62 12 
1977 Ren CJ 700: 1976 Ker LT 911 14 
AIR 1964 Ker 154 (FB) 14 
AIR 1957 SC 907 18 


Rakeshwar Lal Sud, for 
B. B. Vaid, for Respondent. 

ORDER :— These revision petitions 
are being disposed of by this single order 
as they involve common questions of 
law and facts. 

2. Sheela Sharma (respondent) is che 
landlady and Swami FEhandari, Jaaki 
Devi and Garib Dass (petitioners) are ~he 
tenants. Three separate applications for 
the eviction of the petiticners were fied 
by the respondent, under S. 14 of -he 
Himachal Pradesh Urban Rent Control 
Act (hereinafte; called the Act) ang cne 
of the grounds for eviction was the nen- 
payment of rent. 

3. The eviction applications were 
contested by the tenants (petitione=s). 
The Rent Controller, Simla, vide ais 
order Dt. 8-5-1980, passed orders of evic- 
-` tion of the tenants (petit:oners) on “he 
ground of non-payment of arrears of 
reni. 


4. The tenants (petitioners) filed p- 
peals on 6-6-1980. The Appellate Auther- 
ity passed an order (on 6-6-1980) stayng 
the dispossession of the tenants (peti- 
tioners) till further orders subject to the 
condition that arrears of rent accried 
up to date would be deposited in the 
court of Rent Controller within 20 days. 
‘The arrears of rent were not deposited 
within 20 days and were actually ce- 
posited on 28-6-1980, that is, after the 
expiry of 20 days. The tenants (pdi- 
tioners) moved an application on 27-6- 
1980, that is, after the period of 20 deys 
- praying that they may be allowed time 
to deposit arrears of rent till 30-8-1930. 
This -application was contested. On 20-22- 
1980 an order was passed that the- dis- 
possession of the appellants be stayed ill 
fina] disposal of the appesls. 


Petitioners; 


«5 5. The T were: finally tanei 


on 2-6-1981. After dismissa] of the gp- 
peals the landlady (respondent) filed 
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application for execution of the eviction 
orders of the Rent Controller Dt. 8-5- 
1980. The tenants (petitioners) contested 
the execution petitions and filed objec- 
tions alleging that they hed deposited the 
arrears of rent and for. this reason the 
orders of. eviction hag become non- 
axecutable. The Rent Controller framed 
the following issues on the objections of 
the tenants (petitioners): 


1. Whether the amount due was de- 
posited within the time prescribed by 
law? OPD. 

2. Whether the order Dt, 8-5-1980 of 
this court merged into the order dated 
Dt. 2-6-1981 passed by the Appellate 
Authority, Simla, if so, to what effect? 
OPD. 

3. Whether Shri S. M. Sharma is the 
Genera] Attorney of the D, H. and 
competent to move the present applica- 
sion? OPDH. 

4, Relief. 


6. All the issues were decided in fav- 
our of the respondent (landlady) and the 
objections of the tenants (petitioners) 
were dismisseg on . 28-6-1981. Now the 
present revision petitions have been 
filed by the petitioners (tenants) chal- 
lenging the order Dt, 28-6-1981. 


7. The main contention of the learned 
coumsel for the petitioners (tenants) 
before me was that the order of the Rent 
Controller Dt. 8-5-1980 had merged in 
the appellate order Dt. 2-6-1981 and the 
arrears in rent had been deposited with- 
in 30 days from 2-6-1981. It was con- 
tended that the Appellate Authority 
would be deemed to be a ‘Rent Control- 
ler’ for the purposes of the Act and the 
petitioners could avail of the benefit of 
second proviso to S. 14 of the Act. The 
further contention was that the Appel- 
late Authority had stayed the disposses- 
sion til] the decision of the appeals and 
time for payment of arrears of rent had 
been allowed 

8. The learned counsei for the re- 
spondent (landlady) contended that the 
period of 30 days is a statutory period, 
which can only be counted from the date 
of the order of the Rent Controller, that 
is, 8-5-1980, This period cannot be ex- 
tended by the court or any other author- 


ity. The learned counsel also contended 


that there was no merger of the order 


as the order had only. been confirmed. 


9, The facts as narrated iy the earlier 
part of this order are not disputed by the 
learned counsel for the’ parties, 
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10. The relevant provisions of the 
Act read as follows: 

‘2. Definitions. In this Act, unless 


there is anything repugnant in the sub- 
ject or context. 

(a) XXXXXXXXXXXXK 

(b) “Controller” means any person 
who is appointed by the State Govern- 
ment to perform the functions of a Con- 
troller under this Act; 

(C) XXXXXXXXXXXXX 
Section 14. Eviction of tenants.— (1) A 
tenant in possession of a building or 
rented land shall not be evicted there- 
from in execution of a decree passed 
before or after the commence- 
ment of this Act or otherwise and whe- 
ther before or after the termination of 
the tenancy, except in accordance with 
the provisions of this section. 

(2) A landlord who seeks to evict his 
tenant shall apply to the Controller for 
a direction in that behalf. If the Control- 
ler, after giving the tenant a reasonable 
opportunity of showing cause against the 
applicant is satisfied -— 

(i) that the tenant has not paid or ten- 
dereg the rent due by him in respect of 
the building or rented land within fifteen 
days after the expiry of the time fixed 
in the agreement of tenancy with his 
landlord or in the absence of any such 
agreement, by the last day of the month 
next following that for which the rent 
is payable: 

Provided that if the tenant on the first 
hearing of the application for ejectment 
after due service pays or tenders the ar- 
rears of rent and interest at 6 per cent 
per annum on such arrears together with 
the cost of application assessed by the 
Controller, the tenant shall be deemed 
to have duly paid or tendered the rent 
within the time aforesaid: 


Provided further that the tenant 
against whom the Controller has made 
an order for eviction on the ground of 
non-payment of rent due from him, shall 
not be evicted as a result of his order, if 
tenant pays the amount due within a 
period of 30 days from the date of 
order, or 


E EEEE T 
Section 21. Vesting of appellate authority 
on officers by State Government.— (1) 
(a) The State Government may by a 
general or specia] order, by notification 
confer on such officers and authorities as 
they think fit, the powers of appellate 
authorities for the purposes of this Act, 
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in such area or in such classes of cases 
as may be specified in the order, 

(b) Any person aggrieved by an order 
passed by the Controller, may, within 
fifteen days from the date of such order 
or such longer period as the appellate 
authority may allow for rea- 
sons to be recarded in writing, pre- 
fer an appeal in writing to 
the appellate authority having jurisdic- 
tion. In computing the period of fifteen 
days the time taken to obtain a certified 
copy of the order appealed against shall 
be excluded. 

(2) On such appeal being preferred, 
the appellate authority may order stay 
of further proceedings in the matter 
pending decision on the appeal. 

(3) The appellate authority shall de- 
cide the appeal after sending for the re< 
cords of the case from the Controller 
and after giving the parties an opportu- 
nity of being heard and, if necessary, 
after making such further inquiry as it 
thinks fit either personally or through 
the controller. 

(4) The decision of the appellate au~- 
thority and subject only to such decision, 
an order of the Controller shall be final 
and shall not be liable to be called in 
question in any court of law except as 
provided in sub-section (5) of this section, 

(5) The High Court may at any time, 
on the application of any aggrieved 
party or-.on its own motion call for and 
axamine the records relating to any 
order passed or proceedings taken under 
this Act for the purpose of satisfying it- 
self as to the legality or propriety of 
such order or proceedings and may pass 
such order in relation thereto as it may, 
deem fit.” 


11. From the bare reading of S. 14, if. 
is clear that the tenant has been given 
opportunities to pay the arrears of rent, 
The secong proviso in S, 14 (2) of tha 
Act is for the benefit of those tenants 
who wish to contest their eviction on the 
ground of non-payment of rent, that is, 
who claim to have paid the rent buf 
ultimately fall tọ prove their defence In 
such an event the tenant is allowed a 
further period of 30 days from the date 
of the order of the ‘Controller’ to maka 
the payment of the rent, and in case the 
payment is made within the statutory 
period of 30 days, then the tenant can~ 
not be evicted in pursuance to an order 
of eviction on the ground: of ao poya 
ment of rent, 
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12. In tbe Act there is no provis.on 
giving powers to the Rent Controller to 
eondone the delay in the payment of 
rent or to enlarge the time fixed in 
5. 14 (2). Hence, even the Rent Control- 
ler has no authority to extend the time 
for depositing the arrears of rent. This 
view has already been taken in two 
decisions of this Courz In Kriskan 
Kumar v. Gurbux Singh (1977 (2) ken 
CR 62): (AIR 1977 NOC 2°76 (HP) ), it was 
held that the Rent Controller cannot 
vary the order by abridging or enlarg- 
ing the period of 30 days and if the ten- 
ant deposits the rent after 30 days tren 
he is liable to eviction. Similarly, in 
C. R. No. 208 of 1981 decided on 21-5- 
1982, M/s. K. N. Trading v, Masonic 
Fraternity of Simla, Hon’ble Vyas Lev 
Misra, C. J. held that th= period of 30 
days cannot be extended. 


13. In Hem Chand y. Delhi Cloth & 
General Mills, (AIR 1977 SC 1986) the 
Homble Judges of the Supreme Conrt 
were considering the provisions of Ss. 14 
and 15 of the Delhi Rent Control Act. It 
may be mentioned that under the De_hi 
Rent Control Act the statute has provid- 
ed a period of one montr. for depositing 
the rent. In these circumstances it was 
held that the legislature Eas given statu- 
tory protection to the tenant by afford- 
ing him an opportunity to pay the arrears 
of rent within one month from the dete 
of the order. This statutory provision 
cannot be modified as rights of partes 
depend on the compliance with an orcer 
under S. 15 (D. 


14. The learned counsel for the peii- 
tHioners relied upon K. Hanakamma v. 
Govinda Pillai Sivasankharan Nair, (1977 
Ren CJ 700) and Kuriakese Kurian v. 
Saramma, {AIR 1964 Ker 154) (FB). Bcth 
these authorities are under the Kerela 
Buildings (Lease ang Reni Control) Act 
and are based upon the irterpretation of 
S. 11 (2) (c) of the Kerala Act Under 
S. 11 (2) (c) of the Kerale Act the tenant 
can deposit the rent within a period of 
ene month from the date of the order 
of the Rent Control Court or within such 
period as the Rent Control Court may in 
dts discretion allow to the tenant. Under 
the Kerala Act, powers to extend tae 
period beyond one monfh have been 
eonferred upon the Rent Contro] Corrt 
and, therefore, these two authorities are 
quite distinguishable. 

15. Hence J hold that the period of 30 
days alloweq under S, 14 (2) to the ten- 
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ant for depositing the arrears of rent 
cannot be extended by any authority. 

16. Under S. 21 (4) the order of the 
Appellate Authority is final except as 
provided in S. 21 (5). Similarly, under 
S, 21 (2) tbe Appellate Anthority can 
also order stay of further proceedings in 
the matter pending decision on the ap- 
peal. The contention of the counsel for 
the petitioners was that the Appellate 
Authority had allowed the stay of dis- 
possession and had granted time to de- 
posit the rent. 

17. In the Act the Appellate Auth- 
ority gets its powers from the State Gov- 
ernment and the Appellate Authority 
can exercise powers under S. 21. of the 
Act. The Controller can exercise powers 
under S. 14 of the Act. The Appellate 
Authority cannot fall within the defini- 
tion of the word ‘Controller’, while de- 
ciding an appeal and for this reason the 
benefit of the second proviso of S. 14 (2) 
cannot be allowed toa tenant, who is 
ordered to be evicted by the Appellate 
Authority. 


18. The language of S. 14 clearly 
provides that the tenant can only be al- 
lowed a period of 30 days from the date 
of the order of the ‘Controller’. In Kanai 
Lal Sur v. Paramnidhi Sadhukhan (AIR 
1957 SC 907) it is held that (at p. 910):— 

“T'he first ang primary rule of con- 
struction is that the intention of the 
Legislature must be found in the words 
used by the Legislature itself. If the 
words used are capable of one construc- 
tion only then it would not be open to 
the Courts to adopt any other hypotheti- 
cal construction on the ground that such 
hypothetical construction is more con- 
sistent with the alleged object and policy 
of the Act. The words used in the mater- ` 
ial provisions of the statute must be in- 
terpreteqd in their plain grammatical 
meaning and it is only when such words 
are capable of two constructions that the 
question of giving effect te the policy or 
object of the Act can legitimately arise.” 

19. It is true that the dispossession of 
the petitioners was stayed by the Ap- 
pellate Authority, but the Appellate 
Authority nowhere ordered that the 
period for depositing the rent was ex- 
tendeg beyond 30 days. The Appellate 
Authority had in fact no such powers. It 
could only stay the further proceedings, 
that is, the dispossession. Hence the con- 


tention of the petitioners’ coun- 
sel . that the Appellate Author- 
ity had extendeqd the period for 
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depositing the ‘arrears of rent .. under 
S. 14 of the Act cannot-be accepted, 

20. In the circumstances of the pre- 
sent case, the petitioners (tenants) cean- 


not take any benefit by relying upon the 


principle of merger in view of the clear 
and unambiguous provisions of S. 14 (2) 
of the Act. Moreover, the Appellate Au- 
thority dismissed the appeals of the ten- 
nants (petitioners) and confirmed the 
. orders of the Controller, 


21. In view of the aforesaid discus- 
sion, I do not find any merit. in these re- 
vision petitions which are. accordingly 
dismissed. The parties are, however, left 
to bear their own costs. 

Petitions dismissed. 
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Dalip Singh, Petitioner v. Roop Singh 
and others, Respondents, 


Civil Revn. No. 183 of 1980, D/- 6-9- 
1982. 
Civil P, C. ( of 1908), ©. 1, R. 10; 


S. 115 — Suit for declaration of title to 


land —~ Impleading of additional parties 
— Direct interest of such parties in suit 
land not proved — Impleading cannot he 
allowed. 


In a suit filed only against the ‘State 


for declaration of title to land obtained 
through adverse possession fop more than 
30 years the brothers“ of the plaintiff 
sought to be added as parties to the suit 
claiming that the suit had been ‘filed by 
the plaintiff in a representative capacity 
representing a Hindu Coparcenery of 
which they too were members and as the 
relations between the brothers had be- 
come strained thereafter there arose a 
dispute regarding the tifle to the land 
even as amongst them, Nothing on re- 
cord proved the existence of such Hindu 
coparcenery. There was nothing on re- 
cord to show that the brothers had any 
direct interest in the suit property, The 
application seeking impleading of the 
brothers as parties to the suit was al- 
lowed by the Senior Sub-Judge. 

-= Helg that, the parties allowed tọ be 
impleaded had not proved any direct in- 
terest in the suit land. As such, the 
Senior Sub-Judge had acted in. exercise 
of his jurisdiction illegally or with 
material irregularity in. ordering their 
impleading as defendants. The order was 
liable to’ be set aside. AIR 1973 Mad . 25 


| §Z/5Z/8439/82/AGM/LGC—3 


Dalip Singh v.- Roop Singh 


: the learned ` Qenior 


A.L R, 


end AIR 1955 Him: Pra 43 Distinguished. 
AIR 1958 SC 886,. Rel. on. 

(Paras 13, 14, 15) 
Chronological Paras — 
AIR 1973 Mad 25 «6, 10 
AIR 1958 SC 886 6, 12, 13 
AIR 1955 Him Pra 43:1954 Cri LJ 

859 6, 11 

M. L. Sharma, for Petitioner; Pawan 
Kumar, for Respondents, 

ORDER :— Aggrieved from the order 
Dt, 7-6-1980 passed by the Senior Sub- 
Judge, Mandi, the petitioner/plaintig¢ has 


Cases Referred : 


` filed this revision petition. 


2. The facts briefly are that the plain- 
tiff (now petitioner) filed a suit on 97-10- 
1975, in the Court of Senior Sub-Judge, 
Mandi, for a decree of declaration to 
the effect that he haq perfected his title 
as an owner of the disputed land (de- 
scribed in the plaint) by adverse posses- 
sion or in the alternative for declaration 
that he was entitled to the benefit of 
R. 21 of the Himachal Pradesh Nautor 
Rules, 1954. Only State of Himachal Pra- 
desh (now respcendent No. 4) was a de- 
fendant and the suit was contested by 
the State denying the plaintiffs claim. 

3. Issues in the case were framed on 
26-12-1977 and five witnesses -of the 
plaintiff -were -also recorded, On ‘24-10- 
1979, the plaintiff. was allowed last op- 
portunity to. ‘preduce his remaining evi- 
dence, and the case was adjourned to 
26-19-1979. 

4. On 17-12-1979, Roop Singh (now 
respondent No. 1) filed an application 
under O, 1, R. 10 read with S. 151 C.P.C. 
praying that he along with his brothers 
Mani Singh and Kashmir Singh (now re- 
spondents 2 and 3) be impleaded as 
plaintiffs in the suit or be allowed to 
participate in the proceedings. This ap- 

plication was contested by the petitioner 
but the learned Senior Sub-Judge vide 
his order Dt. 7-6-1980 allowed this ap- 
plication. 

5. Shri M. L. Sharma, the learned 
counsel for the petitioner (plaintiff) con- 
tended that the order of the learned 
Senior Sub-Judge is not sustainable in 
law and should be set aside. It was con- 
tended that the learned Senior Sub- 
Judge has exercised his jurisdiction 
illegally ang the order is without juris- 


: diction. 


6. Shri Pawan Kumar, the learned 
counsel appearing On behalf of respon- 
dent No. i, contended that the order of 
Sub-Judge is justi- ` 
fied in the circumstances of the case. In 
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support of his contention he relied upon 
the judgments in Razia Eegum v. Sateb- 
zadi Anwar Begum (AIR 1958 SC &6), 
P. R. Nallathambi. Goundan.v. Vijaya 
Raghavan (AIR 1973 Mai 25) and State 
of Himachal Pradesh v, Sohan Singh 
(ATR 1955 Him Pra 48). °> 
© 7, I have considered the contentons 
of the learned counsel for the parties 
and have also gone through the recerds 
of the case. . l 
Order. 1, Rulee 10 C.P.>. reads as fol- 
lows: i 

“Rule 10, .Suit in name of wong 
plaintiff, ; : 

(1) XXXXXXXXKKXXX 
. Court may strike out or add partie. 

(2) The Court may at: any stage of the 
proceedings either. upon or without the 
application of either ‘party, and on such 
terms. as may appear to the.Court tc be 
just, order that the names of any party 
improperly joined, whether ag plaintif 
or defendant, be struck out, and hat 
the name-of any person. who oughz to 
have been joined, whether as plainti= or 
‘defendant, or whose presence before the 
Court may be necessary in -order to en- 
able the Court effectually and complecely 
to adjudicate. upon and settle -all the 
questions involved in the suit, be adied. 
=: (3) No person shall be added asa 
plaintiff suing without a next frien- or 
.as the next friend of a plaintiff urder 
any disability without his consent, 
Where.-defendant added, plaint ta be 
amended. es 
- (4) and (5) xxxxxxXxxxxXxxx” - 
' In the present case the allegation; in 
the application of Roop Singh (respon- 
dent No. -1) are that Besar Singh was his 
father and petitioner (Dalip Singh), and 
respondents' Nos. 2 and 3 (Mani Singh 
and Kashmir Singh) are his brotkers. 
Besar Singh died in the year 1959 and 
all his four ‘sons, i. e, the petitioner and 
respondents Nos. 1 to 3, constituted a 
Hindy coparcenary witk Besar Singh. 
The present suit was filed by the plain- 
tiff on behalf of his brother also, -vho 
constituted. Hindu coparcenary. As the 
relations -between the petitioner and re- 
spondent No. 1 have now become strain- 
ed, therefore;: the - respondent No. _ is 
. denying; the title of. the petitioner ang re- 
spondents Nos. 2 and 3. Cin these grounds 
- respondent No. 1:prayed that he be im- 
pleaded as a. party: along::with his. bero- 


others : (respondents -2 and 3).- The ~ reti- 


tioner contesteg this- application and 
‘denied all: ithesfactsi 46 06.0 0. 
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ed ‘as a defendant in the suit. 
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. 8. There is nothing on record to 
prove that the petitioner along with re- 
spondents Nos. 1 to 3 (brothers of the 
petitioner) formed a Hindu coparcenary. 
The petitioner filed the suit on the 
simple allegations that he was in posses- 
sion of the disputed property for the 
last more than 30 years and haq thus 
perfected his title by adverse possession. 


~ 9, From the allegations in the plaint 
er the written statement of the respon- 
dent No. 4 (State of Himachal Pradesh), 
it is not proved as to how the respondents 
Nos. 1 to 3 are interested directly or in- 
directly in the result of the suit., On the 
records of the case there is nothing to 
prove that the presence of respondents 
Nos. 1 to 3 is mecessary to enable the 
court to effectually and completely ad- 
judicate upon and settle all questions in- 
volved in the suit. 


10. In P. R. Nallathambi Goundan 
(AIR 1973 Mad 25) (supra), the facts 
were that one Venkatesa Iyengar had 
filed two suits for specific performance 
on the basis of two agreements. During 
the pendency of the suit Venkatesa 
Iyengar died and his son Sadagopan was 
impleaded as a legal representative. Both 
the suits were dismissed, Appeals were 
preferred by Sadagopan ang the appeals 
were allowed. Defendants filed appeals 
in Supreme Court but the same were 
dismissed. Sadagopan applied to the trial 
court to grant final decrees, In the mean- 
time Sadagopan appears to have execut- 
ed some release deed regarding his rights 
in favour of defendant and defendant 
prayed for grant of final decree in terms 
of release deed and obtained such de- 
crees. V. Raghavan along with his two 
brothers (sons of Sadagopan) filed a suit 
challenging the relinquishment deed ex- 
ecuteqd by Sadagopan and prayed (1) for 
a declaration that the final decrees pass- 
ed in the aforesaid suits and orders re- 
cording full satisfaction of the fina] de- 
crees were, fraudulent ang collusive and 
void and not binding on the plaintifis; (2) 
for a decree setting aside the same: and 
(3) for partition and seperate possession 
of the plaintiffs’ three fourths share out 
of the half share in the family properties 
and for payment of interim mesne pro- 
fits of Rs. 13,553/- ang future mesne pro- 
fits at the rate of Rs. 1,£45/- per year 
from the date of suit “ill delivery of 
possession. Sadagopan wes also implead-~ 
This suit 
was contested by Sadagopan and other 
defendants, The trial court decreed the 
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suit of V. Raghavan and others and ene 
of the findings was that the first defend- 
ani (Sadagopan) had inherited from his 
father the right to enforce specific per- 
formance of the agreament of sale and 
that right which ripened into two decrees 
for half share in the suit properties was 
undoubtedly ancestral property, im which 
the plaintiffs acquired a thres-fourth 
share by birth. An appeal was filed in 
the High Court and in the light of these 
facts it was observed as follows {at 
p. 35):— 


“In all cases of litigation which are 
governed by Explanation Vi to S. 11, 
C.P.C., i¢ is settled law that Explana- 
tion VI to S. 11 applies to qa proceeding 
by or against the managing member of a 
joint family, common sense ang natural 
justice require that persons. whose inter- 
ests would be affected by the result of 
the litigation, would. be entitled to come 
on record to protect theip interesis in 
the further prosecution of the litigation, 
especially when their complaint is that 
the party already on record In a repre- 
sentative character is either not taking 
necessary and proper steps in the further 
prosecution of the proceedings or thre- 
atens to do something which would jec- 
pardise theiy interests. O. 1, B. 8, C.P.C. 
specially enables a party so represented, 
if he so desires, to come on record. it 
would be aq travesty to justice to hold 
that a party who is bound by, the resuit 
of a litigation though not eo nemine a 
party to the litigation, shal} be denied an 
opportunity to draw the attention of the 
Court to some step, which seeks to pre- 
judice his interests behind his back. In 
all such cases, it is the plain duty of the 
court to implead the parties concerned 
either under O. 1, R. 10. Gr in exercise 
of its undoubted, Inherent power under 
S. 151, C.P.C.” 
Thus this case is quite distingwishable 
and is not applicable to the facts of the 
present case, 


11. In State of Himachal Pradesh v. 
Sohan Singh . (AIR 1955 Him Pra 43) 
(supra), the learned Judicial Commis- 
sioner refuseg to interfere with the order 
of the Sub-Judge and observed (at 
p. 44):— 

“As the learned Subordinate Judge 
has pointeg out the provisions of OQ. å, 
R. 10, confer a wide discretion on the 
Court to implead any person, whose pre- 
sence it may consider necessary io ad- 
judicate upon and settle all the questions 


Datip Singh v. Recop Singh 
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involved in the swt. It cannot, therefore, 
be said that the Subordinale Judge’s 
order was without jurisdiction or that 
be acted in the exercise of his jurisdic- 
tion with materia} irregularity.” 

This judgment also does not help the 
respondents because it is not ~ disputed 
that if a discretionary order is passed 
by a court then it should not be interfer- 
ed with unless the court had acted in the 
exercise of Its jurisdiction illegally or - 
with material irregularity, 

12. In Razia Begum v. Sahebzadi 
Anwar Begum (AIR 1958 SC 888) (supra). 
(relied upon by both the counsel}, the 
learned Judges have held as follows 
(at p. 895):— 

“(1) That the question of addition of 
parties under R. 10 of O. 1, C. P. G.. 
is generally not ene of Initial jurisdiction 
of the court, but of a judicial discretion 
which has to be exercised in view of all 
the facts and circumstances of a parti- 
cular case; but in some cases, it may 
raise controversies as to the power of 
the court, in contradistinction to its in- 
herent jurisdictian, or, in other words, of 
jurisdiction in the limited sense in which 
it is used in 8. 115 of the Code: 

(2) That in a suit relating to property, 
im order that a person may be added as 
a party, he should have a direct interest 
as distinguished from a commercial inter- 
est. in the subject-matter of the litiga- 
tion; 

(3) Where the subject-matter of a 
litigation, is a declaration as regards 
status or a legal character, the rule of 
present or direct interest may be relaxed 
in a suitable case where the court is of 
the opinion that by adding that party, it 
would be in a better pasition effectually 
and completely to adjudicate upon the 
controversy; . 

(4) The cases contemplated in the las# 
proposition, have te be determined in 
accordance with the statutory provisions 
of Ss. 42 and 43 of the Specifie Relief 
Act: 5 

(5) In cases covered by those statutory 
provisions, the court is not boung to 
grant the declaration prayed for, on a 
mere admission cf the claim by the de- 
fendant, if the court has reasons to in< 
sist upon a clear proof apart from the 
admission; 

(6) The result of a declaratory decree 
on the question of status, such as in con- 
troversy in the instant case, affects not 
only the parties actually before the 
Court, but generations to come. and in 
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View af that consideration, the rule of 
‘present interest’, as evolved by case 
law relating to disputes bout property 
does not apply with ful} force; and 

(7) The Rute laid down im S. 43 of the 
Specific Relief Act, is not exactly a rute 
of res judicata. It is narrower in one 
sense and wider in anothar.” 

13. The present case is clearly 
covered by conclusion Mo, 2 as given 
in the judgment of Razia Begum (AIR 
1958 SC 886). (supra). For being added as 
à party respondents Nos. 4 to 3, had to 
prove that they have a direct interest in 
the subject-matter of the litigation. 

14, I have already stated that there 
is nothing on the record to show that the 
respondents have - any interest in the 
subject-matier of the litigation, on the 
other hand, the suit as framed by the 
plaintif oniy shows that the plaintiff is 
claiming exclusive interest im the pro- 
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to the litigation and they will not be 
bound by any adjudication in the pe 
sent swt. 

15. In view of the above discussion, T 
am of the view that the Senior Sub- 
Judge has acted In the exercise of its 
jurisdiction. legally or with material FF- 
regularity in allowing the application of 
Roop Singh respondent No, 1 and order- 
ing the impleading of respondents Nos. 1 
to 3 as defendants in the swift. As a re- 
sult, this present revision petition. is 
accepted and the order Dt. 7-6- 1980 pass- 
ed by the Senior Sub-Judge, Mandr is 
|set aside. The applicatior. of Roop Singh 
respondent No. 1 is dismissed, The par- 
ties are left to bear their own costs: 

16. The parties are dizected to appear 
in the Court of Senior Sub-Judge, 
Mandi on 5th Oct., 1982. Shri Pawan 
Kumar, Advacate Mandi, counsel for 
Roop Singh respondent. te informed. 
Fevision allowed. 
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Bhawani Parshag Kapur, . Appellant v. 
The Himachal Pradesh Financial coupe 
. ration, Respondent. 

- F. A. O. No, 81 of 1980, D/- 25-11-1981. 

State Financial Corporations Act (63 
of 1951), S. 32 (6) — Inv estigation under 
_— Scope of investigation is very limited. 
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A conjunctive reading of the provisions 
of S. 31 and sub-s. (6) of S. 32 would 
suggest. that the scope of investigation 
within tke contemplation of sub-s. (6) of 
S. 32 is very narrow and limited. This 

sub-section does not contemplate the in- 
vestigation of each and every plea that 
might þe raised beforethe District Judge 
by either party. The scope of the investi- 
gation is restricted to the claim of the 
Financial Corporation which has to be 
established im order to entitle it for any 
of the relicis as mentioned in sub-s. (1) 
of S. 31. Under S. 31 the Financia} Cor- 
poration cam approach the District J udge 
for amy of the three reliefs mentioned in 
sub-els, (a), (b) and (c) of sub-s. (1) of 
that section. Any of such reliefs can be 
granted to the Financial Corporation on 
its showing (i) that the industrial con- 
cern im breach of any agreement has 
made amy default in repayment of any 
lean or advance: or any instalment 
thereof, or (#) that the industrial con- 
cerp has atherwise failed to comply with 
the terms of its agreement with the 
Financias Corporation or (iii) that the 
Financial Corporation hag requireg the 
industrial cencern ta make immediate 
repayment of the loan or advance under 
S. 30 of the Act and the industrial con- 
cern has: failed ta make such repayment, 
Once the Financial Corporation succeeds 


' im establishing any of the above three 


grounds, it becomes entitled to the grant 
of the reliefs as specified in -sub-s. (1) of 
S. 31. In this view of the matter al that 
the Finamcial Corporation is required to 
claim and prove is the existence of any 
of the. three grounds enunciated above 
and. which entitle it to the grant of the 
relief. The investigation within the con- 
templation. af sub-s. (6) of S. 32 is there- 
fore, restricted to such claim of the 
Financial Corporation, ‘The investigation 
of such claim: of the Financial Corporation 
would. therefore, imvolve an enquiry 
with respect to the terms and conditions 
on which the loan is advanced by the 
Financial Corporation to the industrial 
concern and whether there has been any 
breach im such ferms by the industrial 
concern. The Investigation may also re- 
late fo the fact whether the Financial 
Corporation had in accordance with the 
provisions of S. 30 called upon the in- 
dustrial concern fo repay the Ioan and 
whether the industrial concern had failed 
to comply with such repayment. Only 
such pleas of the industrial concern could 
call for investigation which could direct- 
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ly influence the findings of the court’ on 
the above points. The parties may raise 
various pleas before the District Judge 
in the proceedings initiated under S. 31 
of the Act, but the District Judge is 
required to investigate and adjudicate 
only such of them as are relevant for 
the purpose of determining the claim: of 
the Financial Corporation. It is thus 
obvious that the claim of the appellant 
that he had suffered a loss of Rupees 
27,800/- on account of breach of the 
terms of the contract committed by the 
respondent Corporation and that he was 
entitled to adjust this amount against 
the claim of the Corporation cannot 
form subject matter of investigation in 
proceeding under S. 31: AIR 1978 SC 
1765, Rel, on. (Para 12) 

The other contention of the appellant 
that the respondent Corporation was not 
entitled ta charge compound interest at 
the agreed rate and that the District 
Judge was bound to give a finding if 
such interest coulq be legally’ charged, 
is also devoid of force. A bare reading 
of the provisions of Section 31 would 
suggest that the law requires the indu- 
strial concern to repay the amount of 
loan as also the interest in accordance 
with the agreement arrived at between 
the Financial Corporation and the in- 
dustrial concern. The validity of that 
agreement cannot be questioned in the 
proceedings under Section 31. In case 
the industrial concern feels that the 
agreement or a particular term of the 
agreement is invalid in law, and should 
be declared as such, its remedy lies in 
filing a civil suit to that effect and not 
in taking an objection in proceedings 


under S. 31. (Parg 13) 
Cases Referred : Chronological Paras 
AIR 1978 SC 1765 12 

Indar Singh, for Appellant; D, K. 


Khanna, for Respondent, 


T. R. HANDA, J..— This appeal has 
been filed under Section 32 of the State 
Financial Corporations Act, 1951, here- 
inafter to be referred as ‘the Act’, and 
is directed against the order dated 9-9- 
1980, passed by the District Judge. Mandi. 
The impugned order was passed in the 
proceedings initiated by the respondent 
against the appellant under Section 31 
of the Act and it directs that the pro* 
perty of the appellant mortgaged with 
the respondent as security for ‘the loan 
raised by the appellant from the res- 
pondent be put to sale for realization ‘of 
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the. principal amount of loan:-along with 
interest; thereon till the date of its reali- 
zation, 

2. The facts ang circumstances giving 
rise to this appeal may now be stated in 
brief :— 


The respondent is a body corporate 
established under Section 3 of the Act. 
One of the functions of this Corporation 
is to grant loans or advances to indust- 
rlal concerns, The appellant who runs an 
industrial concern under the name and 
style of Himachal Automatic Electric 
Bakery, Mandi wanted to set up an au- 
tomatic bakery plant at Mandi. He was 
short of finance and, therefore, approach- 
ed the respondent Corporation for a loan 
of Rs. 80,000/-. The respondent Corpora- 
tion offered him a loan of Rs. 60,000/- 
against the mortgage of property of ad- 
equate value and on the terms and con- 
ditions as found in their reply dated, 
28-5-1970, which is Ex. D. A. on the re- 
cord. These terms were acceptable to 
the appellant. The appellant, therefore, 
on 12-12-1969, executed the mortgage 
deed Ex. PA.in favour of the respondent 
Corporation for securing the amount of 
loan which he was to receive from the 


Corporation. This deed besides function- 


ing as security for the repayment of the 
loan also mentions in details the terms 


‘and conditions on which the loan was to 


be paid as also the manner in which it 


was to be repaid. 


Latey the appellant realized that the 
loan of Rupees  60,000/- sanctioned 
in his favour by the respondent 
Corporation and in respect of which he 
kad executed mortgage deed Ex. PA was 
not sufficient to meet his requirements. 
He, therefore, applied to the respondent 
Corporation for a further loan of 
Bs. 40,000/-. This additional loan of 
Rs. 40,000/- was sanctioned ` by the res- 
pondent Corporation on the same terms 
on which the initial loan of Rs, 60,000/- 
had been sanctioned. The appellant 
then executed a fresh mortgage deed in 
favour of the respondent on. 3-7-1970. 
This second mortgage deed describes the 
manner- in which the secong loan was 
to be disbursed by the respondent Cor- 
poration to the appellant and also pro- 
vided for the mode of repayment of the 
amounts of both the loans of Rs. 60,000/- 
and Rs. 40,000/-. The revised schedule 
of the instalments in which these loans 
were tobe repaid finds mention in. con-- 


'. dition Noe. 1 of this second mortgage deed 


1983 


Ex. P.B., the relevant .pertion. of whch 


æ 
s+ 


reads like- this :— . l 

‘The mortgagors hereby covenant vath 
the Corporation that they shall repay to 
the Corporation at the Head Office of -he 
Corporation or such othe- place as vhe 
Corporation may appoint in this behalf, 
the said sum of Rs. 40,030/- as well as 
Rs. 60,000/~ according to schedule in che 
said indenture which is substituted as 
per schedule given hereunder: 

(For Schedule see Table below) 
together with interest on the said prirci- 
pal sum or the balance -hereof remain- 
ing unpaid for the time being at a rate 
3% (three per cent) per annum above 
the bank rate subject to a minimum of 
9% (nine per cent) per annum, cabu- 
lated on the basis of daily products. 

The appellant diq not pay even a 
single instalment tonwards repayment of 
the principal amount of loan. Even to- 
wards interest he paid cnly two ins-al- 
ments. In this manner h2 committed a 
default in complying with the agred 
terms as contained in the mortgage deeds 
Exs. P. A. and P. B. on eccount of such 
persistent defaults on the part of the 
appellant, the executive committee of 
the respondent Corporation decided to 
recall the entire loan amount from him 
im accordance with the terms of the 
mortgage deeds. The respondent Cor- 
poration then served ag legal notice. on 
the appellant calling upon. him to repay 
the entire outstanding amount along 
with interest. The appellant having fail- 
ed to comply with the notice, the respon- 
dent Corporation approached the Ccurt 
ef the District Judge under Section 31 
of the Act with the prayer that an order 
for the sale of the mortgaged property 
. (Contd, on Col. 2) 
. 5,000/. 

. 5,000/- 
. 5 000/. 
. 5,000/- 


(vil) Bs. 6,000/. 
(viii) Bs. 6,000/: ° . 


r 
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(Rupeas Five Thousand only) 
(Rupecs Five Thousand only) 
{‘Rupeas Five Thousand only) 
(Rupe3s Five Thousand only) 
(Rupe3s Five Thousand only) 
(Ravees Five Thousand only) 
(Rupees Pive Thousand only) 
(Ropess Five Thousand oniy) 
(Rapcas Six Thousand only) - 
{Rupexs Six Thousand only) 
-(Rupe»s Six Thousand only) 
(Rupes Six Thousand only) . 
(Rupees Six Thousand only) 
(Rupsas Six Thousand only) 
(Rupees Six Thousand only) 
(Rupe2s Six Thousand only). . 
(Ruypess Six Thousand only). | 
(Rapees Six Thousand only). _ 
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be passed and from the :sale proceeds 
the dues of the respondent Corporation 
be recovered, . 

3. The case of the appellant before 
the District: Judge on the other hand 
was that it was the respondent Cor- 
poration and not he who had committed 
breach of the agreed terms as con- 
tained in the mortgage deeds on which 
the loans were to be advanced. Accord- 
ing to the appellant, the respondent Cor- 
poration failed to release the agreed 
amount of loan in his favour on due 
dates with the result that he had to 
suffer a huge loss in his business. On at- 
count of the delay in releasing the loan 
to him by the Corporation, the appellant 
could not start his business and this 
naturally resulted in his failure to pay 
the instalments in accordance with the 
agreed schedule. According to the ap- 
pellant, as against the agreed loan 
amount of Rs. 1,00,000/- the respondent 
Corporation had advanced him only 
Rs. 92,925-70 and further as per agreed 
terms the entire amount of Rs. 1,00,000/- 
was to be advanced to him by 31-8-1970 
whereas actually the last instalment was 
released in his favour orly on 27-10- 
1971. Even after this last instalment the 
total amount of loan advanced to him 
fell short of the stipulated amount by 
Rs. 7.074.30. The appellant further ela- 
imed that on account of the non-fulfil- 
ment of the terms of the contract by the 
Corporation, he had suffered qa loss of 
Rs. 27,800/- for which he was entitled 
to be reimbursed by the respondent Cor- 
poration. He also disputed his liability 
to pay interest at the agreed rate on the 
plea that it was excessive and the res- 
pondent Corporation was not entitled to 
charge it. 


on 12. 6.1971. 
on 12.12.1971. 
on 12. 8.1972. 
on 12 12.1972. 
on 12. 8.1973, 
on 13.12.1973, 
on 12. 6.1974, 
or 12.12.1974. 
on 12. 6.1975. i 
on 12.12.1975. 
on 19. 6.1976. 
on 12.12.1976, 
on 12. 6.1977. 
on 12.12.1977. 
on 12. 6.1978. 
on 12.12.1978, 
on 12. 6.1979. 
on 12.12.1979, 


y 
: 
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4. On the pleas raised by the parties, 
the District Judge frameg the following 
issues ;— 

1. Whether the petitioner Corporation 
has failed to advance the entire amount 
of loan contracted between the parties, if 
so to what effect ? 

O. P. R. (onus objected). 

2. Whether the petitioner Corporation 
diq not make available the loan amount 
in time, if so to what effect ? 
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O. P. R. 
3. What is the amount due from the 


respondents to the petitioner Corpora- 
tion ? O. P-P. 
4, Whether the petitioner Corpora- 


tion has violated the terms of the con- 
tract dated 3-7-1970, in matter of deduc- 
ting the interest of 38 thousand and odd 
charging other sundry charges for T.A. 
and Insurance etc. ? 


5. Whether the Corporation petitioner 
is competent to claim the entire loan ba- 
lance amount in lump sum ? 
O. P. P. 

6. Whether the respondents suffered 
loss on account of non-fulfilment of the 


terms of the contract by the petitioner. 


Corporation, if so to what extent and 
‘with what effect ? O. P. R. 


7. Whether the relief claimed by the 
Corporation for sale of the entire mor- 


tgaged property is unreasonable and 
unjust ? O. P. R. 
8. Relief, 


5. The respondent Corporation pro- 
duced the original mortgage deeds Exs. 
PA and PB which were executed by the 
appellant in its favour and also a state- 
ment of account showing the particulars 
of the loan account of the appellant. Ex. 
PE is the statement of such account up 0 
13-3-1974, while Ex. PD represents the 
position of the account up to 26-2-1975. 
The appellant put himself into the wit- 
ness box to state that the amount of loan 
had not been advanceg to him within 
the stipulated periods and for that rea- 
Son he had to incur a huge loss. He also 
stated that as against the sanctioned loan 
cf Rs. 1,00,000/- he had been advanced 
anly Rs. 92,925-70 by the respondent 
Corporation. 

6. The learned District Judge found 
no substance in the objections raiseq on 
behalf of the appellant. According to 
the learned District Judge. in case the 
respondent Corporation had committed 
any breach in terms of the agreement, 
it was open to the appellant to rescind 
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the contract and sue the Corporation for 
damages. The appellant, however, by 
receiving the amounts of loan from time 
to time without raising any objection 
was now estopped from pleading any 
default on the gart of the, Corporation, 
The default on the part of the appellant 
was apparent and in fact the same had 
not been denied. Finding therefore that 
the appellant had committed default in 
the repayment of the loan in accordance 
with the agreed terms, the learned Dis- 
trict Judges ordered for issue of warrant 
of sale of the mortgaged property for 
realization of the amount of lean both 
principal and interest. 

7. Shri Indar Singh, the learned coun< 
sel appearing fop the appellant contend- 
ed that in view of the express provisions 
of Section 32 (6) of the Act, it was obli- 
gatory on the pert of the District Judge 
to investigate into alj the facts and cir- 
cumstances pleaded by the appellant and 
to return a finding whether the respon- 
dent Corporation had committed any 
breach in performance of its part of the 
contract and whether such breach had 
resulted into a loss of Rupees 27,800/-, 
to the appellant as had been pleaded by 
him. According to the learneq counsel, 
if it was found that the respondent Cor- 
poration was guilty of breach of the 
contract the appellant could not be held 
liable for any default so as to justify the 
order of sale of his mortgaged property. 
His further contention was that the ap- 
pellant having specifically pleaded that 
the respondent Corporation was not en- 
titled to charge compound interest at the 
agreed rate, the District Judge was 
bound to adjudicate on that plea. 


8. Shri D. K. Khanna, the learned 
counsel appearing for the respondent 
Corporation argued on the other hand 
that in view of the provisions contained 
in Section 30 of the Act the respondent 


-Corporation had the undoubted right to 


recall the entire amount of loan at once 
and the respondent, Corporation having 
once exercised that right, the - jurisdic- 
tion of the District Judge under Ss. 31 
and 32 of the Act was very limited and 
he haq only to investigate the claim of 
the respondent Corporation which was 
only to the effect that the appellant had 
committed a breach of the terms on 
which the loan was to be repaid. 

9. Section 30 cf the Act does provide 


in clear terms that under certain circum- 
stances the Financial Corporation may 


by notice in writing demand the payment 


~ 
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of full amount of the loan advanceq to 
any industrial concern. The circumstan- 
ces in which the Financial Corporation 
can exercise such power cf recalling the 
entire amount of loan find mention im 
Clauses (a) to (f) of this section. Sec, 31 
then provides for a special mode for en- 
forcement of its claims bw the Financial 
Corporation. This section reads : 


“31. Specia} Provision for Enforce- 
ment of Claims by Financial Corporation: 
— (1) Where an industrial concern, in 
breach of any agreement, makes any de- 
fault in repayment of ary loan or ad- 
vance or any instalment thereof or other- 
wise fails to comply with the terms of 
its agreement with the Financial Corpo- 
ration or where the Financial Corpora- 
tion requires an industria] concern to 
make immediate repayment of any loan 


or advance under Section 30 and the in- 
dustrial concern fails to make such re- 
payment, then without prejudice to the 


provisions of Section 29 cf this Act and 
of Section 69 of the T. P., Act, 1882, 
any officer of the Financial Corporation, 
generally or specially authorized by the 
Board in this behalf, may apply to the 
District Judge within the limits of whose 
jurisdiction the industrial concern carries 
on the whole or a substantial part ož its 
business for one or more of the following 
reliefs, namely :— 


(a) for an order for the sale of the 
property pledged, mortgaged, hypothe- 
cated or assigned to the Financial Cor- 
poration ag security for fhe loan or ad- 
vance; or 


(b) for transferring zhe managment 
of the industrial concern to the Financial 
Corporation; or 


(c) for an ad interim injunction res- 
training the industrial concern from 
transferring or removing its machinery 
or plant or equipment from the pre- 
mises of the industrial concern without 
the permission of the Beard, where such 
removal is apprehended. 


(2) An application under sub-sec. (1) 
shall state the nature and extent of the 
liability of the industria. concern to the 
Financial Corporation, the ground on 
which it is made and stch other parti- 
culars as may be prescribed.” 


10. Section 32 of the Act next pro- 
vides for the procedure which is to be 
adopted by the District Judge in dealing 
with the applications filed under S. 31. 
Sub-seciions (1) and (2 of this section 
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pertain to the passing cf interlocutory 
orders. Sub-section (3} empowers the 
District Judge, if he so thinks fit, to ex- 
amine the officer who makes the applica- 
tion before issue of an interlocutory 
order. The subsequent  sub-sections 
provide for the procedure for final de- 
termination. Sub-sections (4) to (7) are 
important and may, therefore, be extra- 
cted: 

“32. Procedure of District Judge in 
respect of applications under S. 31. 

XX XX XX xX 
XX XX XX XX 

(4) At the same time as he passes an 
order under sub-section (1), the District 
Judge shal] issue to the industrial con- 
cern a notice accompanied by copies of 
the order, the application and the evi- 
dence, if any, recorded by him calling 
upon it to show cause.on a date to be 
specified in the notice why the aq interim 
order of attachment should not be made 
absolute or the injunction confirmed, 

(5) If no cause is shown on or before 
the date specified in the notice under 
Sub-sections (2) and (4) the District Judge 
shall forthwith make the ad interim 
order absolute and direct the sale of the 
attached property or transfer the mana- 
gernent of the industrial concern to the 
Financial Corporation or confirm the in- 
junction. 

(6) If cause is shown, the District 
Judge shall proceed to investigate the 
Claim of the, Financial Corporation in 
accordance with the provisions contained 
in the Civil P. C., 1908, in se far as such 
provisions may be applied thereto. 

(7) After making an investigation 
under sub-section (6), the District Judge 
may.— . 

(a) confirm the order of attachment 
and. direct the sale of the attached pro- 
perty; 

(b) vary the ordey of attachment so 
as to release a portion of the property 
from attachment and direct the sale of 
the remainder of the attached property; 

(c) release the property from attach- 
ment; 

(d) confirm or dissolve the injunction; 
or 

fe) transfer the management of the 
industrial concern to the Financial Cor- 
poration or reject the claim made iy this 
behalf, 


Provided that when making an order 
under clause (c) the District Judge may 
make such further orders as he thinks 
necessary to protect the interests of the 
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Financial. Corporation and may appor- 
tion the costs of the proceedings in such 
manner as he thinks fit: - 

Provided further that unless the Fin- 
ancial Corporation intimates to the Dis- 
trict Judge that it will not appeal against 
any order releasing any property from 
attachment, such order shall not be given 
effect to, until the expiry of ‘the period 
fixed under sub-section (9) within which 
an appeal may be preferred or, if-an ap- 
peal is preferred, unless the High Court 
otherwise directs until the: appeal is dis- 
posed of. 

11. Under sub-section (4) a notice is 
to be issued to the industrial concern to 
show cause why the interlocutory order 
passed should not be made absolute and 
a copy of the order is to be sent to the 
- industrial concern along with this notice. 
Tn case no cause is shown by the indu- 
strial concern, the District Judge under 
sub-section (5) is required to forthwith 
make the interim order absolute. Sub-sec- 
tion (6) would be attracted where the 
industrial concern offers to show cause. 
When cause is shown the District Judge 
is required to investigate the claim of the 
Financial Corporation in accordance with 
the provisions contained in the Civil 
P. C, in so far as they may be applied 
thereto, It is on the basis of the pro- 
visions of sub-section (6) of Section 32 
-hat the learned counse] for the appel- 
“ant contended that the District Judge 
-yas bound to investigate the pleas seft 
"1p by the appellant in his reply and 
‘that by failing to investigate such pleas, 
the District Judge is deemed to have 
refused to exercise the jurisdiction vest- 
ed in him. : 


12. A conjunctive reading of the pro- 
visions of Section 31 and sub-section (6) 
lof Section 32 of the Act would suggest 
ithat the scope of investigation within the 
jcontemplation of sub-section (6) of S. 32 
iis very, narrow and limited. This sub- 


section does not contemplate the investi- 


ication is restricted to the claim of the 
Financial Corporation which has to be 
jestablished in order to entitle it for any 
|cf the reliefs as mentioned in sub-Ssec- 
ition (1) of Section 331. Under Sec- 







Iroration can approach the District Judge 
Ifor any of the thrée reliefs mentioned ih 
lsub-clauses (a), (b) and (cy of’ ‘sub-sec~ 
' tion (1) of that section. Any of such re- 


Tat 
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the 
industrial concern in breach of any 
agreement has made any default in repay- 
ment of any loan or advance or any in- 
stalment thereof, or (ii) that the indus- 
trial concern has otherwise failed to 


liefs can be granted to the © 


eomply with the terms of its agreement 


with the Financia] Corporation, or (ii) 
that the Financial Corporation had: re- 
quireg the industrial concern to make 
immediate repayment of the loan or 
advance under Section 30 of the Act and 
the industrial concern has failed to 
make such. repayment. Once the Finan- 
cial Corporation succeeds in establishing 
any of the above three grounds, it . be- 
comes entitled to the grant of the re- 
lief as specified in sub-section (1) of 
Section 31. In this view of the matter 
alj that the Financial Corporation is re- 
quired to claim and prove is. the exis- 
tence of any of the three grounds en- 
unciated above and which entitle it to 
the grant of the relief. The investiga- 
tion within the contemplation of sub- 
section (6) of Section 32 is, therefore, 
restricted. to such claim of the Financial 
Corporation. The investigation of such 
Claim of the Financial Corporation would, 
therefore, involye an. enquiry with re- 
spect to the terms .and conditions on 
which the loan is advanced by the Fin- 
ancial Corporation to the industrial con- 
cern and whether there has been -any 
breach in such terms by the industrial 
concern. The investigation may also 
relate to the fact whether. the Financial 
Corporation had in accordance with the 
provisions of Section 30 called upon the 
industrial concern to repay the loan and 
whether the industrial concern had fail- 
ed to comply with such repayment. Only 
such pleas of the industrial concern 
could call for investigation which could 


directly influence the findings of the 
court on the abcve points. The parties 
may raise various pleas before the 


District Judge in the proceedings initiat- 
ed under Section 31 of the Act, but the 
District Judge is required to investigate 
and adjudicate only such of them as are 
relevant from the purpose of determin- 
ing claim of the Financia] Corporation. 
The interpretation of the words “Claim 
of the Financia] Corporation” as used 
in sub-section (6) of Section 32 came up 
consideration before the Supreme 
Court in the case of Gujarat State Finan- 
cial Corporation v. M/s. 
facturing -Go, Pvt: Ltd reported in: AIR] 
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petent-in terms of CL 12 of the Letters 
Patent, Right of appeal is determinzd 


by what the court against whose ord=r > 


the appeal is filed purported to do and 
not by what it should have done. AR 
1928 Lahore 341, AIR 1978 J & K 8, 


(Para 2} 
Cases Referred : Chronclogical Paras 
AIR 1978 J & K 9: 1977 Kash LJ 138 
Š ` , 9 
AIR 1928 Lah 341 © l 2 


K. N. Raina and Abdul Qayoom, Hr 
Appellant, 
` JUDGMENT :— This appeal under tie 
' Letters Pateng is directe] agains; n 
order of the learned Acting Chief Jw- 
tice purported to have been passed 3y 
him in exercise. of his revisiona] jurisd- 
tion, The proposition that no appeal 
under Cl. 12 of the Letters Patent liss 
against an order passed by a ‘single 
Judge of the High Court in exercise Df 
his revisiona] jurisdiction, has not been 
disputed by Mr. Raina. His- contention, 
however, is that the order could have 
been ‘and has in reality been passed by 
the learned Judge in exercise of his a>- 
pellate jurisdiction alone, in -that, he 
has modified the award in exercise f 
his appellate powers u/s 39 of the Arti- 
tration Act. The order having been n 
reality passed by him on first appeal 
and which ought to have been passed 
by him under S. 39 alons, an appeal 
against it was clearly maintainacle 
. under Cl, 12. 
_ 2. Right of appeal is determined ty 
what the court against whose order the 
appeal is filed purported to do and not 
by what it should have done. Even as- 
suming that the order under appeal 
could or ought to have been passed ty 
the learned Judge in exercise of his ap- 
pellate jurisdiction, no appeal against tke 
Same would stil] be competent in ternss 
of Cl. 12, once it is showr. that he pu-- 
ported to pass the order in exercise sf 
his revisional jurisdiction. Relying upm 
a single Bench decision of the Lahore 
High Court in Gopal Singh v. Mangal 
Singh, . AIR 1928 Lah 341, a similer 
view had been taken by a Divisim 
Bench . of this court in Kishan Chand v. 
Tej Ram,:1977 Kash LJ 158: (AIR 1978 
J&K 9). We, therefore, dismiss this 
appeal in limine, : 
“` Appeal dismissed, 
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l i MŪFTI- BAHA-UD-DIN 

 FAROOQI, Acting C. J, 

Malla. -Qadir,. Petitioner v, Mala 
Mahmadoo and others, Respondents. 

Civil Revn, No. 8 of 1982, D/- 8-9- 
1982. 

Civil P, C. (5 of 1908), O. 23 R. 1 — 
Withdrawal of suit after entrustment of 
suit property with a receiver ahd on 
compromise by plaintiff with only some 
defendants — Permissibility of, 

In the instant case, the plaintiff filed 
a suit against defendants A, B and C 
for a permanent injunction. alleging that 
they were interfering with his posses- 
sion of certain machine without any 
right or title thereto, An application for 
a temporary injunction was also made 
along with the suit., B opposed it on the . 
ground that the machine was the joint ` 
property of the plaintiffs, A and B. After. 
hearing the parties a receiver was ap- 
pointed in respect of the machinery. 
Under a compromise by the plaintiff 
with A and C, they conceded plaintiff's 


exclusive title and possession, The court’ 


recorded the compromise. Simultane- 
ously the plaintiff requested the dele- 
tion of B’s name from the array of. de- 
fendants. The court granted this prayer 
and accordingly, dismissed the suit as 
withdrawn against B and passed a com- 
promise decree against A and Ç. In the. 


present revision therefrom, B contended | 


that the property had passed into cus- 


todia legis and hence the withdrawal of- 


the suit was not permissible E 

Held that the plaintiff was not entitled 
to withdraw the suit, A decree on the 
basis of the compromise could not, 
therefore, be passed. The- compromise 
could be given effect to only after. the 
court had finally adjudicated upon, the 
controversy between the plaintiff ‘and - 
B, AIR 1979 Paz 73, Rel. on, (Para 2? 
Cases Referred; Chronological — Paras. 
AIR 1979 Pat 73 2 


M. A. Qayoom, for Petitioner: .M, A. 
Nehvi, for Respondents, 


ORDER :—-- This revision is directed: - 
against an order dated 4-2-1982, passed 
by Munsiff Chadura, whereby he has 
allowed the plaintiff to withdraw his 
suit against defendant No, 2 ine passed . 
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a.decree in terms of the compromise 
entered into by him. with defendants 
Nos. 1 and 3, The dispute in this suit 
relates to a rice husking machine, The 
plaintiff claimed to be its. sole owner 
and occupier, He had asked for a dec- 


ree for permanent injunction against the - 


defendants on the allegation that they 
were interfering with his possession 
without any right or title Along with 
the suit, the plaintiff moved an applica- 
tion for temporary injunction. Defen- 
dant No. 2 opposed the application, His 
case was that the rice husking machine 
was the joint property of the plaintiff 
and defendants Nos, 1 and 2. After hear- 
ing the parties, the court, by its order 
dated 30-12-1981, directed the appoint- 
ment of a receiver in respect of the 
above disputed property and nominated 
one Maulvi Mascodi, to act as such re- 
ceiver, The said Maulvi declined to act 
as the receiver, According to the court 
by its order dated 6-1-1982. directed 
that SHO Police Station Chadura, to 
take over the machine and entrust it to 
the custody of a respectable person in 
the area, who shal] run the same till 
further orders. In compliance 
with this order, the SHO en- 
trusted the said machine on Suprad- 
Nama to one, Ghulam Rasool Malla. 
Thereafter on 4-2-1982, the plaintiff and 
‘defendants Nos. 1 and 3 entered into a 
' compromise. They drew up a formal 
“ compromise deed which was filed in the 
court, By virtue of this compromise, 
defendants Nos, 1 and 3 conceded the 
plaintiff's exclusive title and possession 
in respect of the disputed machine. The 
court recorded the compromise, Simul- 
taneously the plaintiff requested for the 
deletion of the name of defendant No. 2 
from the array of the defendants, The 
court granted the prayer. Accordingly 
the court dismissed the suit as with- 
drawn against defendant: No, 2 and 
passed a decree in favouy of the plain- 
tiff agains; defendants Nos, 1 and 3. 
' Hence this revision. 


2. Before me, it was argued on be- 
half of defendant No, 2 that in view of 
the fact that receiver had been appoint- 
ed and the property had passed into 
custodia legis the suit could not have 
. been allowed to be withdrawn against 
defendant No. 2. In reply, it was con- 
tended that the plaintiff has an absolute 
right to withdraw the suit against de- 
. fendant No, 2 under O. 23; R, 1 sub- 
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rule (1) of the Civi} P. C. and the court 


. below had, therefore, no jurisdiction to 


refuse the prayer, This. raises a question 
as regards the true scope and effect of 
O. 23 R. 1 sub-r. (1) of the C.P.C. 
An identical point arose in the case of 
Basudeb Narayan Singh v. Shesh Nara- 
yan Singb, AIR 1979 Pat 73. The court 
reviewed the entire j 
point and held that the plaintiff, under 
sub-rule (1) of R. 1 of O. 23, 
has the right to withdraw a suit at any 
stage but such right is limited to the 
extent that it does not result in defeat- 
ing a right which has already vested in 
the defendant, In that case, the plain- 
tiffs had filed a suit for partition of cer- 
tain properties egainst three defendants. 
During. the pendency of the suit one, 
Parmila Devi, asked for her implead- 
ment on the ground that she was also 
entitled to a share in the property. 
Thereafter, she alleged waste of the 
properties by the other parties and 
prayed for the appointment of a recei- 
ver. In this connection the plaintiff gave 
an undertaking that they would not 
transfer any cf the properties during 
the pendency of the suit. The trial court 
first refused her prayer for appointment 
of the receiver and granted her main- 
tenance, She, however, waived the right 
of maintenance and prayed for appoint- 
ment of receiver So as to save the pro- 
perty from waste and illegal] transfers. 
The court appointed a receiver, Thus 
the property could not be transferred 
legally by any of the parties to the suit. 
The court held that an order of recel- 
vership had taken out the property out 
of the possession of the parties. By the 
order of the court thus the right of the 
defendant not tc allow the plaintiffs to 
waste the property had vested in her 
and this right vould be defeated if the 
suit was allowed to be withdrawn, Ap- 
plying the principles stated above, the 
court held that in the circumstances, the 
plaintiff was not entitled to withdraw 
the suit under sub-rule (1) of .O. 23 
R.1C. P. C. It necessarily follows that 
in the present case, which is almost on 
par with the aioresaid case, the plain- 
tiff could not be allowed to withdraw 
the suit against defendant No. 2 and that 
the decision to the contrary of the court 
below is legally erroneous, When that 


be so, no decree could be passed forth- 


with on the basis of the compromise en-} 


tered into by the plaintiff and defen- 


A 


case-law on the . 


CRC. 
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dants Nos..1 and 3. All that the court 
could do’ was to record the compromise 


and make it a- part of the record and: 


give effect thereto only after it had 
finally adjudicated upon the controversy 
between the plaintiff on cne hand and 
the defendant No, 2 on the other. At 


this stage it may be stated, in fairness | 


to the counsel] for the petitioner, that 
he even challenged the velidity of the 
compormise on the grounc that it was 
not lawful. His contention was that the 
compromise was entered into to defeat 
the claim of the defendani No, 2. I am 
not, however, in agreement with, this 
argument. The compromise would bind 
the plaintiff and defendants Nos, 1 and 


3. If the defendants Nos. T and 3 have. 


conceded the plaintiffs claim, they have 
done so for themselves end the effect 
would be given to the compromise only 
if it is ultimately found that they had 
really any interest in the property 


which they have surrendered in favour 


of the plaintiff, 

The result, therefore, is zhat this revi- 
sion petition succeeds, The impugned 
order as also any consequential order 
based thereon are hereby set aside, The 
trial court is directed to proceed with 
the suit in accordance with law after 
keeping in view the observations made 
above, The parties are directed to ap- 
pear before the court below on 20th 
September, 1982. 

| Revision allowed. 
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Balwinder Singh and others, Pei- 
tioners v.. University of Jammu and 
others, Respondents, 

‘No, 349 of 1981, D/- 8-4- 


Writ Petn, 
1982. . 


(A) Constitution of India, Art, 226 — 
Civil P. C. (1908), O. 1, R. 1 Writ 
petition of civil nature Civil P, C. 
applies — Petitioners punished for same 


— 


Smead 


incident, on same allegations and by 
same order — One petition by all of 


them maintainable, (Para 4) 

`: (B) Constitution of India, Art, 226 .— 
Alternative remedy — Not availed of — 
Writ petition if barred — Not barred as 


P impugned notification was challenged as 


having . been made in violation öf prm- 
ciples. of natural. justice, | (Para 6) 
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: (C) Constitution of India, Art, 226 — 
Parties — Impugned notifications issued 
by University through another Both 
made parties to petition Writ peti- 
tion properly constituted though Compe- 
tent Authority which made inquiry into 
charges is not joined as party. (Para 6) 

(D) Constitution of India, Art, 226 — 
Finding of fact — Interferénce — Per- 
missibility, 

Whether or not petitioners took part 
in a demonstration is a pure question of 
fact which cannot be gone into in writ 
petition, The impugned finding of auth- 
ority must be shown to be based on no 
evidence to justify interference, (Para 7) 


(E) Constitution of India, Art. 14 — 
Report of Superintendent of centre stat- 
ing that petitioners were vividly recog- 
nized because they had taken compara- 
tively more active par; in hooliganism 
Held, subjecting petitioners alone to 
hostile discrimination cannot arise in 
circumstances of case. (Para 7) 

(F) Constitution of India, Art, 226 — 
Mala fides — Party alleging mala fides 
has not only to set out full particulars 
thereof in its pleadings, but is further 
required to substantiate the same by 
supplying proof, (Para 7) 


(G) J. and K, University Act (1 of 2005 
Smvt.), S. 26 — Statutes framed under —- 
University of Jammu Statutes, Statute 5, 
and clauses (a) and (b) — ‘Candidate’ — . 
Who are candidates in terms of Statute 5 
against whom action can be taken there- 
under, 


What is required under Statute 5 is 
that the examinee sought to be proceed- 
€d against should be merely an examinee 
in the particular session of University 
examinations, and not that he must also 
be an examinee at the particular centre 
where misconduct or unfair means are 
alleged to have taken place, Where the 
petitioners had admittedly appeared in 
examination at M college centre, action 
could be taken against them under 
Statute 5 for their misconduct at S col- 
lege centre as they were candidates 
within meaning of that Statute, (Para 11) 

(H) J. and K, University. Act (1 of 2005 
Smvt.), S. 26 — Statutes framed under 
— University of Jammu Statutes, Sta- 
tute 3, Clause (a} — Directory in nature 
— Failure to report on the day of oc- 
currence of ‘misconduct (reported on 
next day in present case) will no; vitiate 
enre ‘proceedings unless such‘ failure ig 
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traceable to bias oy it otherwise mate- 
rially affects outcome of enquiry, . 
(Para 12) 


(1) J. and K. University Act (1 of 2005 
Smvt.), S. 26 — Statutes framed under — 
University of Jammu Statutes, Statute 5, 
Clause (a) — Clause (a) in so far as” it 
relates to fixing of period of notice 
or of date of hearmg before Enquiry 
Committee is directory — Hs breach 
will not vitiate enquiry, unless i; can be 


- attributed to malice or i; has materially 


affected resuht of enquiry. (Para 18) 


(J) Constitution of India, Art. 226 — 
Prineiples of natural justice Appli- 
cahility — Apply to enquiry into mis- 
conduct held by University It ean 
prescribe its own procedure following 
those principles, (J, and K. University 
Act (1 of 2005 Smvt.}, S. 26 — Statutes 
framed under University of Jammu 
Statutes, Statute 5 {a).} 


Enquiries into misconduct or use of 
unfair means held by educational bodies 
like Universities are quasi-judicial] in 
nature to which rules of natural justice 
are attracted, Such bodies can prescribe 
their own procedure for holding enqui- 
ries, so long as principles of natural jus- 
tice are followed and adequate opportu- 
nity of presenting his ‘case is given to 
the examinee, Apart from the three re- 
quirements that the delinquen;, should 
know: the nature of charge against him, 
tha; he should be given an opportunity 
‘to state his case and that the Tribunal 
should not be biased agains; him, - there 
‘is no other requirement of the rules: of 
natural: justice, That the person accused 
‘must necessarily be given an opportunity 
to cross-éxaming a witness or produce 
evidence.in defence or that he should be 
given a personal hearing, strictly speak- 
ing, are none of the requirements af 
these rules.. Charge includes all the 
material on which it is founded, ` so that 
the delinquent may ‘have ‘an: ‘opportunity 
of | explaining it and putting forth his 
own version. Case law reviewed, 

(Paras 13, 14, 15, 18) 

` Statute 5 of the University of Jammu 
Statutes does no; speak of holding an 
enquiry, by necessarily examining wit- 


oana 


“messes, nor does it speak of affording op- 


portunity.. tó delinquen: of- cross-examin- 
ing witnesses or adducing his own evi- 
dence in. defence, In the instant ‘case, 
the competent authority merely - 
‘on =the“ ‘report of. supervisory: staff. -and 
did ney examine any witness 


Balwinder Singh v. University of Jammu a we 


‘dated 4-6-1981, 
submit = their explanation to the charge 


‘relied l 


to hold 


i A. I. R. 


petitioners guilty. The -petitioners had 
not expressed ‘desire to. produce defence 
evidence, But what was. communicated 
to petitioners was simply . allegations 
constituting the charge, . They are fur- 
ther entitled to know the material. pro- 
posed to be relied upon for proving“ 
those allegations, for then, and then 
alone, it could be said that the charge 
was.. made known to them. This obliga- 
tion has to be read in Statute 5 (a) .to 
meet the minimal requirement of prin- 
ciples of natural justice, even if the 
Statute is silen; on it, for in its absence 
the statute would be rendered ob- 
noxious, .As the charge was devoid . of 
material facts such as to who. reported 


-the matter, who identified the petitioners 


and how they were. identified, the 
benefit of omission was given to. peti- 
tioners and the impugned notifications 
are quashed. (Paras 21, 22, 23) 


Cases Referred : Chronological Paras 
AIR 1975 All 299. ` -14 
AIR 1973 All 1 (FB) © 1, -15 
AIR 1972 Orissa 224 (FB)- -o 14 
AIR 1971 SC 40: 1971 ‘Lab IC 8 16 
AIR 1971 SC 1093 - 74 
AIR 1970 SC 159 16 
AIR 1969 SC 193 13 
AIR 1969 SC 556 5 
AIR 1967 SC 1398 i 14 
AIR 1967 Ker: 121 Y5 
AIR 1966 SC €75 17 
‘AIR 1962 SC 1110 13 
(1958) 2 All ER 579: (1988) Y “WLR 


“762, Byrne v, Kinernatograph Rent: 
Society Ltd, f -13 
‘M/s. Bhim Singh and Joginder Singh, 
for Petitioners; T, S. Thakur, for Re- 


- spondents, 


ORDER:— By virtue of this writ peti- 
tion, the petitioners seek to ‘challenge 
notification dated 28-10-1981, issued ‘by 
the University of Jammu, imposing 
punishment of cancelling their B. A, final, 


papers and further disqualifying them 
from appearing in and passing any Uni- 
versity examination for a period of óne 
year. They ‘have also ‘challenged ‘notice 
calling © 


and to appear before the Sub-Committee] 
Competent Authority constituted for the 
purpose of holding an enquiry” into the 
= esaid charge, 


Briefly stated, the petitioners’. ‘case ` 


t ” that- they were students of. M. A. M. 
Coltege, Jammu, ‘ 
B.A.. final) examination in, the ` year. 


} 


r 


-examifnation for the year 1981 in all the - 


upon them to . 


or 4 


and had. appeared in . 


y,’ 


. their, written explanation 


nor 
cross-examine any such witness, and ror 
:Were they, allowed to lead any eviderce 
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1981, their examination centre being 
M. A. M7 Coliege itself On 1-6-198r a 


general bui peaceful walk ou; was staged 
by tbe examinees of the M., A. M. Col- 
lege centre, the reason being that the 
General English Paper (Bi had been set 
our of syllabus. Stiffness of the paper 
invoked general indignaticn and resent- 
ment amongst almost all the examinees 
as a consequence whereof there was a 
similar walk out from oth2r centres also. 
Career of so many students having been 
imperilled, a committee of prominent 
citizens and University authorities was 
formed to evolve ways and means to re- 
dress the wrong done to the studerts. 
This Committee took a decision that 
fresh examination in the paper will be 
held by the University for which the 
examinees shall have to pay the penaty 
ef paying extra money. The petitioners 
also paid Rs. 60/- each and took the 
examination. Their resuk was,. however, 
withheld for the reason that they kad 
committed misconduct oz used |. unfair 


‘means during the previous examination. 


They were chosen for hostile discrimina- 
‘tion at the behest of the State Govern- 
‘ment, beeause they had been spear- 
heading the common ‘cause of the. siu- 
dent community against Governmert’s 
‘discriminatory, nepotic .and. corrupt ccn- 
‘duct in granting admissions. fo profes- 
‘sional institutions, The retitioners were 
on the other hand served witha not.ce 
Gated 4-6§-1981:. requiring them to ale 
to the charge 
stated therein and to appear before 
the Sub-Committee/Competent Authority 
which was. to. make enquiry into fhe 
charge. This notice was served.on them 
not before 7-6-1981, even though trey. 
were required to. submit the. written Ex- 
planation by 8-6-1981, The petitioners 
appeared before the Sub-Committee but 


-no explanation was sought. from, them. | 


The petitioners challenged . the . aforesaid 
notice through the presen} writ petition, 
but before the Court could give its degi- 


sion, the University pass¢] another ncti- 
fication on 28-10-1981, .im.posing punis h- 
_ ment on them. 


No. witness during the 
enquiry. was examined in their. ‘presenze, 
were ihe petitioners allowed. to 


in defence. In the premises, they heve 


- challenged. the aforesaid notification on 


‘the -grounds -o firstly, that the. petitioners 
had never gone to S. Po TE College cen- 


‘te secondly, that ` ‘the irquiry ` conduzt- 


_the beginning but 


character, 


With the statute. 
‘ority had made enquiries and there was 


‘Committee ‘against the petitioners, 
respondents have also raised preliminary 
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ed and the punishment ‘imposed was in 
clear breach of the relevant statutes; 
thirdly, that the impugned notifications 
were vitiated by mala fides and the peti- 
tioners were chosen for hostile discrimi- 
nation; fourthly, that the inquiry held 
agains; them was violative of the prin- 
ciples of natural justice; and fifthly, that 
the petitioners having been already 
punished and fine imposed on them, they 
could not have been punished again by 
cancelling their examination . and _dis- 
qualifying them from appearing or pass- 
ing any University examination for one 
year, l 
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3. While not denying the allegations 
that the petitioners were not examinees 
at the S. P. M. Commerce College cen- 
tre, but were taking examination at a 
different centre, the respondents have 
averred that they did ery hoarse and 
instigated the examinees to come out of 
examination hail besides pelting, stones 
at the windows of the S, P. M. Com- 
merce College building. They were tor- 
rectly identified as the mischief mongers 
and properly dealt with under the sta- 
tutes, The inguiry against them was no 
doub; entrusted to a Sub-Committee in 
later on. the charge 
against them having heen found to be 
of a more serious nature, i+ was entrust- 
ed to the Competent Authority, They 
were given full opportunity of tendering 
their written explanation and. otherwise 
defending.. themselves, They were even 


‘asked to lead evidence in defence but 


they declined to do so. Two out of them, 
namely, Balvinder Singh and Manmohan 
Singh even gave in writing that they had 
no evidence to produce in defence’ There. 
was no.violation of the. principles . of 
natural justice: There might have been 
some delay in sending the occurrence 
report by the Superintendent of S. P.M. 
Commerce College Centre, but that in 


. the circumstances of the case could not i | 


have been sent on the very same day, 
and in any case, mere delay in sending 


‘the said report could not vitiate the en- 


tire proceedings, as the statute under 


which it was required to be sen; is 


rather than mandatory ` 

The punishment imposed 
the petitioner was strictly in accordance 
The Competent Auth- 


claratory . 


no malice in any of the members of: the 
The 


objections to the maintainability of -the 
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writ petition firstly, that a joing writ 
petition based upon different facts and 
causes of action is not competent; 
secondly, that the petitioners ought to 
have first exhausted the alternative 
remedy of appeal which was more effi- 
cacious; and thirdly, that the Competent 
Authority was not made a party to the 
writ petition even though it was a neces- 
sary party, 


4. Before dealing with the merits of 


the writ petition, it is necessary to first 
dispose of the preliminary objections in 
regard to its maintainability, The C.P.C. 
applies to writ petitions of civil nature. 
O, 1, R. 1 of the Code provides that all 
persons may be joined in one suit as 
plaintiffs, in whom a right to relief aris- 
ing out of the same act or transaction 
exists, whether jointly, or severally, or 
in the alternative. The petitioners have 
been punished for the same incident, on 
the same allegations, and by the same 
order. One writ petition by all of them 
is thus clearly maintainable, 


5. The rule that the petitioner should 
exhaust the statutory alternative remedy 
of appeal etc. before filing the writ peti- 
tion, even though a rule of self imposed 


limitation rather than a rule of law, the . 


courts have yet refused to exercise dis- 
cretion in favour of a petitioner who has 
not exhausted such alternative remedy 
which is equally efficacious, However, 
one of the exceptions to this rule is that 
the alternative remedy shall be no bar 
where the impugned order has been 
made in violation of the principles of 
natural justice. (S. Baburam. Prakash- 
chandra v. Antarim Zila Parishad, AIR 
1969 SC 556). In the present case one of 
the grounds, rather the principal ground 
taken is that the impugned notification 
imposing punishment on the petitioners 
is violative of the principles of natural 
justice. Granting, therefore, that the 
petitioners had an alternative remedy of 
appeal under Statute 17, still the writ 
petition cannot be thrown out for this 
reason simpliciter, 

6. True, the petitioners were found 
guilty by the Competent Authority 
which is not a party to the writ peti- 
tion, in that, its all members, namely, 
the Vice-Chancellor, the Pro-Vice-Chan-~ 
eellor, the three persons nominated by 
the Syndicate, the Dean of Faculty of 
Law, . the. Registrar and the Controller 
of Examinations-cum-member Secretary 
have not been impleaded.as parties to it, 
nevertheless, none of them has been 
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shown to be interested in contesting the 
writ petition, nor do the impugned noti- 
fications favour any one of them, These 
notifications have been issued by respon- 
dent No, 1 through respondent No. 5, 
both of whom have been made parties 
to the writ petition, Strictly speaking, 
out of all the respondents, respondent 
No, 1 alone is interested in contesting 
the writ petition. There is, therefore, no 
force in the third preliminary objection 
as well that the writ petition in the ab- 
sence of the Competent Authority is not 
properly constituted, Overruling all the 
preliminary objections, I now proceed to 
deal with the other contentions raised in 
the writ petition, 


7. It has been strenuously urged on 
their behalf that the petitioners had 
never visited S. P. M. Commerce Col- 
lege on 1-6-1981. nor had they cried 
hoarse to instigate the examinees at that 
centre to coma out of the examination 
hall without answering the question 
paper, and nor had they pelted stones at 
the college building, They had been 
identified as the prominent miscreants 
with a design, for some of the Univer- 
sity authorities who were not happy 
over their anti-Government stand of 
raising their voice against its decision in 
granting admissions to professional insti- 
tutions, wanted to spoil their career at 
the behest’ of their superlords in the 
Government, whose henchmen they in 
fact were, This was, according to them, 
a clear. case of hostile discrimination 
actuated by malice, Whether or not the 
petitioners had taken any part in the de- 
monstration is a pure question of fact, 
which cannot be gone into in a writ peti- 
tion. A court exercising its writ jurisdic- 
tion cannot disturb a finding of.fact re- 
corded by the authority whose order has 
been assailed before it, unless it can be 
shown that the finding is not based upon 
any evidence, The report of the Super- 
intendent, a copy whereof has been en- 
closed as Annexure A to the respon- 
dents’ counter-affidavit,. clearly shows 
that the petitioners were vividly recog- 
nized by the Superintendent of the cen- 
tre, because they had taken comparative- 
ly more active part in the melee Their 
rames. and parentage were discovered by 
kim by perusing the admission registers 
of M. A. M. College, of which they were 
the students, This is, therefore, a finding 
af fact which cannot be said to be based 
upon no evidence, It is accordingly bind- 
ing on this court, This report further . 
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indicates that. the Superintendent was 
able to recognize only the petitioners >ut 
ef many such, and thai. too, beca-1se 
they had taken a comparatively more 
active part in the hooliganism. He cold 
not, therefore, name any one else to an- 
able the authorities to iritiate discipHn- 
ary proceedings against him as well. 
The question of subjecting the prti- 
tioners alone to hostile discrimination in 
he circumstances of the case canot 
thus arise, assuming that to meet zhe 
requirements of Art. 14 of the Constiu- 
tion, a similar action ought to have bren 
aken agains; all those who had taken 
art in the demonstration. And equelly 
baseless is the plea of mala fides, A 
party alleging mala fides has not only to 

t out full particulars thereof in its 
li but is further required to 

the same by  supply-ng 
proof, There is nothing of the sort in “he 
_fimstant case. Neither the pleadings cm- 
tain any particulars of the mala fices, 
or is there any evidence to substantiate 
the same, All the aforesaid contenticns, 
herefore, fail. 












8. The other contention that the peti- 
tioners were punished twice is also tal- 
lacious and must be rejected, True, they 
had to pay Rs. 60/- ‘each, but this 
amoun; they had to pay to meet ihe 
extra expenditure on holding = frash 
examination and not as a measure of 
punishment to attrac; the bar of double 
jeopardy, . 

9. This brings me to the next ques- 
tion of complying with the requirements 
of the Statutes in holding enquiry and 
imposing penalty, though in isolation 
from the allied question of observing 
therein the rules of natural justice. In 
order to appreciate the rival contentions 
of the parties in this behalf, it is neces- 
sary to first of all notice the scheme of 
the Statutes in such matters, Before zhe 
examination actually staris, the Officer- 
in-charge Examinations ‘under Statut- 2 
is required to forewarn the examinees 
that they shall nop have with them any 
book, paper or note He is also authoris- 
ed to search the person of a suspect. In 
case he discovers or even suspects any 
misconduct or use of uarfair means by 
any examinee. Statute 3 enjoins uson 
‘him to make a report of it to the Con- 
troller of Examinations withou, delay 
and on the day of occurrence itself, con- 
taming full details of evidence and 2x- 
planation of the concerned examinee in 
case the latter is willing to tender it If 
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a candidate is caught cepying, he shall 
not be prevented from answering the re- 
maining part of the question paper on 
a separate answer book, bu; his suspect- 
éd answer book shall be seized by the 
officer, Statute 4 defines the various 
types of misconduct and unfair means 
and Statute 5 provides as to what would 
be the punishment for these, Cls, (a) to 
(d) of Statute 5 contain the procedure 
for holding enquiry against a delinquent. 
Since these clauses are inextricably 
inter-connected with Cl. (a) of Statute 3 
and have been the subject matter of the 
entire polemics, the same are reproduced 
in verbatim as helow : 


“3. (a) The “Officer-in-charge Examin- 
ations” shall repor; to the Controller 
of Examinations without delay and on 
the day of occurrence each case where 
use of unfair means/misconduct in the 
examination is suspected or discovered, 
wih full details of evidence and expla- 
nation of the candidate concerned on the 
form (Annexure) supplied by the Con- 
troller of Examination fer the purpose; 
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x x x x 
x > X x x  « 
5. In all cases in which the alleged 
misconduct/unfair means of the candi- 


dates is for the first time during the 
course of the examination or examina- 
tions taken by him in the University, 
the following procedure shall be adopt- 
ed:~— 


{a) An officer of the University auth- 


orised by the Controller of Examina- 


tions in this behalf shall, within 10 days 
after the receip; of the report of the 
Officer-in-charge, send « notice to the 
candidate to present himself before any 
Sub-Committee and he shall be asked to 
defend himself by submitting a written 
explanation on or before the date fixed 
for the hearing, The candidate shall also 
be supplied with the gist of the report 
of the Supervisory ‘staff along with the 
notice, If, for reasons to be recorded in 
writing, it is not possible to fix the date 
of hearing within 10 days, the Controller 
of Examinations may fix the date of 
hearing within one month after the date 
of receipt of the report of the Officer- 
in-charge, 

(b) Papers connected with the ease in- 
eluding the report of the Supervisory 
staff and written explanation of the 
candidate, if any, shall be ptaced before 
the “Sub-Committee” by the Officer 
authorised in this behalf by the: Control- 
ler of Examinations. 
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(c) ‘The “Sub-Committee” shall. afford 


an opportunity: to the candidate of being- 


heard in person on the date fixed: for 
hearing in accordance with Statute 5 (a), 


(d) On consideration of the record of 


the case if the Sub- Committee is satis- . 


fied that the candidate has committed 
misconduct/unfair means: it shall dis- 
qualify him from passing or from ap- 
pearing at all University examinations 
for a period of‘ one year; 


: Provided that if the Sub-Committee is 
of the opinion that the candidate is re- 
pentful and willing to sign an undertak- 
ing that he shall not repeat the mis- 
conduct/unfair means in any examina- 
tion it may impose punishment designed 
. in Column-B for unfair means/mis- 
conduct of the nature described in 
Column-A below.” — 


. 10. The other Statutes, except 15, 16 


and 17, are not of much relevance for | 


- -the present discussion to require a keen 
observation. Whereas Statute 15 makes 
provision for dealing with a person who 
is not a candidate for any University 
examination, Statute 16 gives the consti- 
tution of the Competent Authority, and 
Statute-17 confers right of appeal on the 
examinee, who has been found guilty 
for misconduct or using unfair means. by 
either the Sub-Committee or the Com- 
-petent Authority. 


11. The petitioners’ contention in re- 
‘gard fo breach of the Statutes is two- 


fold, Firstly, it has been urged that since 


the petitioners were not examinees ` at 
S. P. M. College-centre, no action could 
` have been ~ taken against them under 
Statute 5. “Candidate” in terms of the 
Statute, argued Mr. Bhim Singh, means 
‘and includes only the examinee at the 
particular centre where the misconduct 
is alleged to have been committed, or 
the unfair means used. I find no force 
in this argument, The expression “candi- 
date” has been defined by Cl, (b) of 
Statute 1 to mean a person appearing or 
claiming to appear in “an examination” 













and the expression ‘examination’ has 
been defined by Cl. (a) to mean an 
examination held by the University. 


What is, therefore, required is that the 
examinee sought to be proceeded against 
should be merely an examinee in the 
particular session of the University 
examinations, and not that he must also 
be an examinee at the particular centre 
where the. misconduct or the unfair 
eans“ -are ‘alleged to have taken - place. 
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the Statute on its plain language 


untenable. 


reasonable despatch to 


consequences can flow from . 


'. 13. This brings me to the. 


A, T. Fè. 


The petitioners had admittedly appeared 
in an examination held by the Univer- 
sitý of Jammu even though their centre 
was M.A.M. College. They were thus 
candidates within the meaning of Sta- 
tute 5 and action could have been taken 
against them under it. 


12, The Second limb of the argument 
is that since the Superintendent of S. P. 


M, Commerce College centre did nog send 


the report on the day of the occurrence it- 
self in terms of Cl, (a) of Statute 3 the 
entire proceedings culminating into the 
order of punishmen; stood vitiated, as 
was 
mandatory in character, This argument, . 
even though a little attractive, is yet 
The occurrence took place 
on 1-6-1981 The petitioners were not 


‘personally known to the Superintendent. 


who had on.that day merely recognized 
them and had found out their identity 
only on the day following by perusing 
the admission registers containing their 
particulars and photographs. It was nat 
possible for him to leave the examina- 
tion hall on that day in search of their 


. particulars, and he could do so only on 


the next day. The report was drafted on 
2-6-1981 and was undoubtedly sent with 
the concerned 
officer, which reached him on 3-6-1981. 
No fault could, therefore, be found with 
the enquiry, merely because the occur- 
rence report was not sent by the Super- 
intendent on the day of the occurrence 
itself. The Statute did not enjoin upon — 
him to do something that was not 
humanly possible. Lex non cogit a im- `: 
possibilia ie. law forces not to impossi- 
bilities This Statute appears to be mere- 
ly directory in nature, for no penal 
its non- 
observance, Furthermore, enquiries by 
educational bodies cannot be equated 
with proceedings under preventive de- 
tention laws, which deal with personal 
liberty of the citizens, wherein even a 
slight departure from the embodied law 
may render the detention illegal Cl, (a) 
of Statute 3 is no doubt required to be 
observed both in letter and spirit, but 
failure to do so will not vitiate the 
entire proceedings, unless such failure ts 
traceable to bias, or it otherwise mate- 
rially affects the outcome of the enquiry. 
last and 
‘the most important ground of challenge, 
‘viz, failure to observe the rules of na-. 
tural justice, Two questions immediate- 
ly arise here for. consideration, - These 


~~ 
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are: whether'irules of natural justice 
are applicable’ ‘to domestic enquiries 
like the present one, and if.so, what is 
the extent of their applization to such 
‘enquiries? That enquiries -into miscon- 
duct or use of unfair means held ` by 
educational bodies like Universities are 
quasi-judicial in nature to which rules 
of natural justice are attracted, and that 
uch bodies can prescribe their own pro- 
cedure for holding the enquiries, so long 
as the principles of natural justice are 
followed and adequate opportunity of 
\presenting his case is given to the exam- 
inee, has been held at tae highest level 
lof judicial hierarchy in Board of High 
School and ntermediate Education v. 
Ghanshyam Dass Gupta, AIR 1962 SC 
1110, What is the ambit and scope of 
maxim audi alteram partem was con- 
sidered by the Supreme Cour; in Suresh 
Koshy George v. University of Kerala, 
AIR 1969 SC 198 wherein the following 
abservations made by Lord Herman, J. 
in Byrne v. Kinematograph Renters So- 
ciety Ltd., 1958-2 All ER 579 were + quot- 
ed with approval : 









“What, then, are the. requirements of 
natural justice ‘ina case of this kind? 
First, I think that the person accused 
should know the nature of the accusa- 
‘tion made: secondly tha- he should be 
given an opportunity tc state his case; 
and thirdly, of course, that the Tribunal 
should act in good faith I do- not think 
that there really is anything more.” 


14. These observations make i+ ab- 
undantly clear that apar- from the three 
reauirements: that the person proceed- 
ed against should know the nature of 
{the charge against him, that he should 
be given an opportunity to state his 
case and. that the Tribunal should not 
Ibe biased against him, tnere is no other 
requirement of the rules of natural jus- 
tice. That the person acltuséd mus; ne- 
cessarily be given an opportunity to 
cross-examine a witness, or produce 
evidence in defence, or that he should 
{be given a personal . kearing, strictly 
speaking, ara none of tke- requirements 
of these rules, A similar view was taken 
by .a Full Bench of the Allahabad High 
Court .in Triambak Pati Tripathi v. 
Board of. High School and Intermediate 
Education, AIR 1973 All 1 and by a Full 
-Bench. of ‘tha Orissa High Court in Pra- 
mila Dei:v. Secretary, Eoard of Second-. 
ary Education, AIR 1972 Orissa 224 The 
following .. observations made in the 
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Orissa case may be quoted with some 
advantage (at pp. 228-29):— 


‘The next question for consideration 
is whether the enquiring authority has 
any further duty in the matter of en- 
quiry after charges are supplied, ex-. 
planation is obtained and it listens to 
the parties in good faith, In other words, 
is it bound to follow any other require- 
ments besides the aforesaid three ele- 
ments? Clearly the enquiry is noè in 
the nature of oath unless there is a codi- 
fied rule to that effect, It need not 
examine any witness. It can obtain in- 
formation in any way it thinks best; but 
if the information is so obtained the 
examinee must be given fair opportu- 
nity of correcting or contradicting any 
relevant statement prejudicial to bis 
views, It follows as a necessary corol-- 
lary that if the examinee wants any 
material to be produced or to cross- 
examine any witness, then the authority 
must make those materials or witness 
available, The authority has, however, 
no duty to suo motu examine oral evi- 
dence or give opportunity for cross- 
examination, If the delinquent as a part 
of his defence demands that witnesses 
reporting against him are to be cross- 
examined by him, refusal thereof would 
amount to denial of reasonable oppor- 
tunity.” . 

Their Lordships further observed (at 
p. 229): — 

“As has already been indicated, charg- 
es of accusations along with the state- 
ment of particulars on which they are 
based are to be furnished to the delin- 
quent, If the delinquent is of opinion 
that before furnishing explanation he 
is to look into some materials he must 
ask for the same. If he does not com- 
plain of the vagueness of the charge 
before submission of explanation, his 
subsequent plea that the charge was 
vague is not available when the accusa- 
tions are said to have been established.” 
(Also see Narendra Narain Misra v. 
Vice-Chancellor, AIR 1975 All 290, State 
of Assam v. Gauhati Municipal Board, 
AIR 1967 SC 1398, and Union of India 


.v, Jyoti Prakash Mitter, AIR 1971 SC 


1093). 

15. What exactly then we mean 
when we say that the delinquent should 
know the nature of the charge against 
him is the next question to be answered 
here, Does it mean merely conveying 
to him the bare allegations constituting 
the charge, or does it mean. something 
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more than that? Courts have taken the 
view, and with respects rightly so, that 
charge includes all the material on 
which it is founded, so that the delin- 
quent may have an opportunity of ex- 
plaining it and. putting forth his own 
- [version or to put it the other way round 
“of correcting or contradicting any rel- 
evant statement prejudicial to his views,” 
for unless he knows the material on 
which the charge is based, he can neither 
explain it, nor can he produce- any evi- 
dence in defence, as such evidence has 
relation to the material tha; tends to 
incriminate him. As observed by ` the 
Full Bench in Triambak Pati Tripathi v. 
Board of High School & Intermediate 
Education, AIR 1973 All r: “In our 
opinion the first two principles necessa- 
rily imply that the person proceeded 
against must be informed abou, the 
material on the basis of which the allega- 
tions made against him are founded so 
that he may have an opportunity of ex- 
plaining them and putting forward and 
substantiating his own version.” (Also 
see Ahamad Kabir v Principal, Medical 
College, AIR 1967 Ker 121). The delin- 
quent has not only to be told as to what 
exactly are the allegations against him, 
he has also to be told as to what mate- 
rial is going to be used against him to 
prove these allegations, This becomes 
a fortiori necessary, keeping in view the 
fact that rules of natural justice do not 
postulate any right in the delinquent 
to cross-examine the witnesses, or to 
produce his own evidence or to be heard 
in person, The enquiry committee is at 
liberty to use any type of evidence 
against him whether direct or circum- 
stantial, oral or documentary. Unless, 
therefore, he knows as to what material 
is going to be used against him, he is 
likely to be handicapped in putting 
forth his explanation and proving his 
innocence, After all how can he exercise 
his option to cross-examine a person or 
produce any evidence in defence, un- 
less he knows who has reported or de- 
posed agains; him or what are the in- 
criminating circumstances against him. 
The conclusion is thus inescapable that 
a delinquent cannot be said to have had 
the knowledge of the charge, unless he 
not only knows the allegations against 
him, but also knows the material that 1s 
going to be used to substantiate these 
allegations. 


16. In the ‘present ‘case, as already no- 
ticed, we have embodied rules which lay 


nt 
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down the procedure for holding enqui- 
ries into misconduct and. unfair means. 
In what manner and to what extent these 
rules will apply to such enquiries, is the 
other question which falls for determi- 
nation at this stage. Dealing generally 
with this question, their Lordships in 
Union of India v. J. N. Sinha, AIR 1971 
SC 40 observed as under (Para 7) :— 

observed by this cour;. in 
Kraipak v, Union of India, AIR 1979 SC 
150, “the aim of rules of natural justice 
is to secure justice and to put it negati- 
vely to prevent miscarriage of justice. 
These rules can operate only in areas 
not covered by any law validly made, 
In other words they do not supplant the 
law but supplemen; it”, It is true that if 
a statutory provision can be read con- 
sistently with the principles of natural 
justice, the Courts should do so because 
it must be presumed that the legisla- 
tures and the ‘statutory authorities in- 
tend to act in accordance with the prin- 
ciples of natural justice. But, if on the 
other hand, a statutory provision either 
specifically or by necessary implication 
excludes the application of any or all 
the rules or principles of natural justice 
the court cannot ignore the mandate of 
the legislature or the statutory authority 
and read into the concerned provision 
the principles of natural justice. Whether 
the exercise of a power conferred should 
be made in accordance with any of the 
principles of natural justice or not de- 
pends upon the express words of the 


provision conferring the power, the na- 


ture of the power conferred, the purpose 
for which it is conferred and the effect 
ef the exercise of that power.” 


17. TRis question had arisen even ear- 
lier in more or less a similar case viz: 
Board of High School and Intermediate 
Education v Bagleshwar Prasad, AIR 
1966 SC 875 and was disposed of by 


Gajendragadkar J. (as he then was) in 
these words (at P. 878) :— 
“In dealing with petitions of this 


type it is necessary to bear in mind that 
educational institutions like the Univer- 
sities or appellant No, 1 set up Enquiry 
Committees to deal with the problem 
rosed by the adoption of unfair means 
ky candidates, and normally i+ is within 
the jurisdiction of such domestic Tri- 
bunals te decide all relevant questions 
in the light of the evidence adduced ‘bee 
fore ‘them, In the matter of the adoption 
of unfair means, direct evidence may 


sometimes be available, but cases may 
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arise where direct evidence is not aval- 
able and the question will have to be 
considered in the light of probabilit-es 
and circumstantial evidenze, This prcb- 
lem which educational irstitutions heve 
_ to face from time to time is a sericus 
~ problem and unless there is justification 
to do so, courts should be slow to inter- 
fere with the decisions of domestic Tri- 
bunals appointed by educational bodes 
like the Universities. In daaling with “he 
validity of the impugned orders ‘passed 
by Universities under Art, 226, the Egh 
Court is not sitting in appeal over the de- 
cision in question; its jurisdiction is limi- 
ted and though it is true that if the in- 
pugned order is not supported by any 
evidence at all, the High ‘Court would. be 
justified to quash that order, But -he 
conclusion that the impugned order is 
not supported by any ev-dence must he 
reached after considering the question as 
to whether probabilities: and circuras- 
tantial evidence do not justify the said 
conclusion, Enquiries held by domestic 
Tribunals in such cases must, no dovbt, 
be fair and students against whom 
charges are framed must be given ade- 
quate opportunities to defend them- 
selves, and in holding such enquir-es, 


the Tribunals must scruptlously follbw 
rules of natural justice; but it would, 
we think, not be reasonable to import 
into these enquiries all considerations 


which govern criminal trials in ordinary 
Courts of law. In the present case, no 


animus is suggested and no mala fides 


have been pleaded. Ths. enquiry nas 
been fair and the respondent has had an 
- opportunity of making his defence, Taat 


being so, we think the High Court was. 
justified in interfering with -he `- 


not 
order passed against. the respondent.” 


18. Clause (a) of Statute 3 requires 
the Officer-in-charge examinations to 
submit his report in regard to miscen- 
duct or unfair means committed or used 
by an examinee, as'far es possible, on 
the same day along with the explama- 
tion of the examinee, if any, and ful] de- 
tails of the evidence available in “he 
case. This furnishes the Easis of the en- 
quiry against the delinquent, After this 
report is received, a not:ce in terms of 
Cl, (a) of Statute 5 has to go as far as 
possible, within ten days thereafter, or 
at the most within one month tə ‘he 
delinquent to submit his written expia- 
nation to the charge, with a view to 
defending himself, and to appear befere 
the Sub-committee on the date fixed 
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_ his written explanation to it in his 
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therein, The examinee shall also be sup- 
plied with the gist of the report .of the’ 
supervisory staff along with the notic® 
and shall also be entitled to personal 
hearing as ordained by Cl, (c) of the 
Statute. This Statute, it is so obvious, 
does not speak of holding an enquiry by 
necessarily examining witnesses, nor 
does it. speak of affording opportunity to 
the delinquent of cross-examining the 
witnesses, or adducing his own evidence 
in defence. Reading these Statutes in 
the light of the law laid down in the 
aforesaid decisions dealing with the ap- 
plicability of rules of natural justice to 
such enquiries, the following conclusions 
can be easily drawn: l 

1, The Officer-in-charge Examinations 
shall submit the report of misconduct or 
unfair means along with the examinee’s 
explanation, if any, on the date of oc- 
currence itself, Failure on his part to 
send the report on the same day will 
not, however, vitiate the enquiry, unless 
such failure has materially affected the 
result of the enquiry. 

2. After the report is received, 
Officer authorised in this behalf 
send a notice to the examinee, stating 
therein the allegations constituting the 
charge. together with the material sought 
to be relied upon to substantiate the 
same, and shall call upon him to submit 
de- 
fence, and. to appear before the Enquiry 
Committee. Failure on his part to do so 
shal] vitiate the enquiry, 

3. This notice shall be sent by him as 
far as possible, within ten days from 
the receipt of the report, The first date 
of hearing fixed- before the Enquiry 
Committee shall also be for any day 
within ten days from the receipt of the 
notice, but if i+ is not possible to do so, 
it may be fixed for any - day within one 
month from that date. I; will not, how- 
ever, be obligatory to conclude the en- 
quiry within a period of one monch 
efter the report is. received, though 
every effort shall be made to conclude 
i; as early as possible. Clause (a) of Sta- 
tute 5, in so far as it relates to fixing of 
the period of notice, or ot the date of 
hearing before the Enquiry Committee 
being also directory in nature, its breach 
will no; vitiate the enquiry, unless it 
can be attributed to malice, or it has 
otherwise materially affected the result 
of the enquiry. ) 

4. During the enquiry, the. Enquiry 
Committee shall nog be bound to exam. 


i 
i 


the 
shall 
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Ine any witness, It may base its finding 
on evidence, direct or ‘circumstantial 
oral or documentary, 

5. Where it proposes to examine any 
itness, it shall examine him in the pre- 
sence of the examinee, It will not be, 
however, obligatory on its par; to afford 
him an opportunity of cross-examining 
him unless he asks for it himself. In case 
jhe expresses his desire to cross-examine 
a witness or any other person whose 
statement is sought. to be relied upon 
uring the enquiry, the Enquiry Com- 
mittee shall afford him an opportunity 
in that behalf and failure to do so on 
its par; will vitiate the enquiry. 

§ The examinee shall not be entitled 
‘jto lead any evidence in defence unless 
jhe would specifically ask for it. He 
shall, however, have a right to be heard 
in person, 

7. The Enquiry Committee shall be 
manned by persons who are not biased 
against the examinee. l 

19. The charge sheet served upon 
the petitioners reads as under : 

“You went to the centre S.P.M, Raj- 
















put College of Commerce, Jammu, 
along with other students of M.A.M. 
College, Jammu and started = crying 


hoarse asking the examinees of that 
centre to leave the examination hall and 
tear off their answer books, You also 
threw the stones on the window panes. 
In this connection, you are hereby 
directed to send your written explana- 
tion to. the undersigned on ory - before 
8-6-1981. You are also required to pre- 
‘sent yourself before the Sub-Committee/ 
Competent Authority to explain your 
case and defend yourself, The date and 
time of the meeting of the Committee 
will be intimated to you in due course.” 
20. The. Competent Authority, as 8p- 
‘}pears from the respondents’ counter- 
affidavit, merely: relied upon the report 
fof the. supervisory staff and did : not 


examine any witness to hold the .peti- 


ioners guilty, As no witness was exam- 
„ined during the enquiry, no question of 
affording any opportunity to cross- 
fexamine the witnesses could consequent- 
ly arise; the fact that the. Enquiry Com- 

ittee was nop obliged to afford any 
such opportunity without being asked 
dor notwithstanding, That apart, the pe- 


titioners have not stated anywhere . that 
they had expressed: their. désire to cross-. 


examine: any ‘person..or to-produce de- 


4, fence evidence. To this extent- therefore, 


_ no faul can- be found: with the enquiry. 
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the allegations constituting -the 
‘They were further entitled to know the 


hard but. possess - mischief. vahie, 


AIR. 
commu- 
. simply 
charge. 


= 21, Nevertheless, what was 
nicated to: the petitioners ` was 








material proposed: to be relied upon for 
proving those allegations, for then an 
then alone it could be said -that the 
charge was made known to tham, This 
obligation shall have to be read in 
Clause (a) of Statute 5 to meet the min- 
imal requirement of the principles of 
natural justice, aven if the Statute is 
silent on it, for in its absence the Sta- 
tute would be rendered obnoxicus There 
is neither any averment in the respon- 
dents’ counter-affidavit, nor any -proof 
that such material had ever been sip- 
plied to them. A copy of the report sub- 


mitted. by the Superintendent has been 
attached with the  ceunter-affidavit,. It 
contains a number of other material 


facts whieh’ appear to have been blacked 
cut from the charse-sheet. Who’ reported 
the matter, who identified the petition- 
ers and how they were identified, were 
all such material. facts which ought ‘to 
have been communicated to them, to 
enable them not only to give a complete l 
and effective explanation to the charge, 
but also. to enable them to decide as to 
whether or no; to cross-examine any 
gerson out of. the supervisory staff, or- to 


examine any- witness -in - defence. 
The statement in the. couniter-affi- 
davit -that all the material against 


them. was shown to the petitioners, -does 
not inspire confidence. Even otherwise 
aiso showing cannot tantamount to sup- 
plying which, in the context ir which 
the expression is used, must mean sup- 
plying ‘in writing. ‘That being so, as -in 
fact it is, even, the declaration made by | 
petitioners Balwinder Singh and Man- 
mohan Singh that they had no evidence 
to lead in defence, ‘would he of no con- 
sequence, for the obvious reason” that 
unless they knew as to what really they 
had tó ‘meet, -they could nop have ` 
imagined as to what sort of evidence 
they would require to lead in defence. 


22, I am conscious ‘of the day to day 
problems which ' educational institutions 
have to face these days, By and large 
the students these days believe more in 
misconduct and the use of unfair means, 
than: in hard work in achieving success 
in. examinations, : Mid-night . oil burners . 
are always -at the mercy . of mid-day 
enema. goers, Those who ‘do not work 
carry 
the day.. They cre ate hooliganism; -force 


. *Against order of Dist, J., 


- can make a nation, There also 


~ 


nof certiorari quashed 


Jeosts, ` 
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_ walk-outs, and.do not permit even the 


down at the viva voce 


Jqualified is about 


. Civil Misc. Petn, 
- .9-10-1982:+ 
-(A) Civil P. C. (5 of 1908), O. 1, r. 40 


@) — 
ther person not being. party to a suit | 


hard working students. who have no dif- 
ficulty in answering the question paper, 
whenever they want te do so, little 
realising that prodigies and not rowdies 
appears 
to be some truth in the allegation that 


students who are talented but resource- 


less, are by and large a poor lot these 
days, They are either excelled by medi- 
ocres by sheer use of unfair means dur- 
ing academic examinaticns, or are let 
for extraneous 
considerations, It is only truism that by 
losing the talent, we are losing the 
future, Be that as it may, but for the 


` faforesaid omission in supplying the ma- 


terial to the petitioners, I wonder whe- 
ther they would have deserved any 
leniency at the hands of the court. Bul, 
as the things stand, benefit of this omis- 
sion has to go to them. ; 

23. In the result, the petition. suc- 
ceeds, and is allowed azcordingly, The 
‘impugned notifications irn sọ far as these 
petitioners are concerned, are by a writ 
and respondent 
No, 1 is. by.a wri, of mandamus directed 
to declare their resul withheld by it; 
their. future admission depending 
upon their result, Keeping in view the 
fact that the period of one year, . for 
which the petitioners have been dis- 
to expire,.J ‘do not 
think it would be just-and proper, . to 
order a fresh enquiry against them, No 


Petition allowed. 
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‘Hardatg Sharma, Appellant v. M/s. 

Jaikishen Shamlal and Sons and others, 


~ Respondents. 


Civil Mise. Appeal Ne. 90 of 1981 and 
No. 152 of. 1982, 


- “At any stage of the suit” — Whe- 


could be made party to appeal - arising 
eut of it, 


_ An. appeal being . the continuation. ot. 
the. suit, 


a person may be added as a 
party to it, even at the Stage of the. ap- 


* Jammu and 
' Kashmir, D/- 23- 12-1981, 
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not being a.party to the suits, 
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peal, provided his addition is necessary 
“in order to enable the court to effective- 
ly and completely adjudicate upon and 
settle all the questions involved in the 
suit”, The questions invoived in the suit 
mean and include only those questions 
that are involved in the suit between 
the parties to it, who are already on the 
record and cannot include those ques- 
tions that may subsequently arise- þe- 
tween them. and the person who seeks to. 
be, impleaded as a party to the suit. 
(Para 14) 
In the present case, the appellant in 
a suit brought by him obtained a con- 
sent decree against respondents, a ‘part- 
nership firm and its partners, The deeree 


was to the effec; that all the timber in 


a certain fores; division were his exclu- 
sive property and that the respondents 
could not transfer the said property to 
any person nor could they. remove the 
same, The only dispute involved between 
the parties to the appeal was as to whe- 
ther or not the.consent decree. was ob- 
tained through fraud or collusion, whe- 
ther or not it was binding on the firm 
when all its partners were not impleaded 
as parties to the suit, and whether or 
not the transfer in favour of the appel- 
lant was in violation of the terms ‘of the 
partnership deed. 


Held that the State cannot be added 
as a'party to the appeal to raise the new 


‘questions as to whether or not -the lease 


or whether or not 
had any right — 
to transfer to the appellant. ‘their’ rights 
under the lease, much less, when none 
of the parties had questioned the State’s 
paramounm, title in the forest. The State 
cannot 
‘decrees 


period had expired, 


obviously be bound by. the 


-passed therein and was. fully competent 


to take all steps under law that it might 


‘deem necessary to` protect its interests. 


AIR 1958 Andh’Pra 195,. ATR 1962 Pat 
357 and AIR 1926 Mad 836, Rel, on. 


(Para 14) 
(B) Civil P.-C. (5 of 1968), 0O. 21, R. 50 
(2) — Decree against firia — “Right of 


partner to challenge. decree on ground of 
fraud or collusion when he is not party 
to a suit in which ‘said decree is’ passed. 


Right of. a -partner to challenge on` 
grounds of fraud or collusion, -a decree 
against the firm,- passed “in -a- suit. te 
which he is not a party, -does not -depend | 
upon: the decree holder's.: application 
seeking peeve to -execute . the décree 
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against him in terms of sub-rule (2), but 
it exists independently of it, and may 
be exercised by him even by filing 
a regular suit, Such a right he may 
exercise not only to resist the execution 
of the decree against him, but also to 
resist ifs execution against the firm as 
well, for to envisage a right in him to 
challenge the decree only when it is 
sought to be executed against him, will 
have the effect of negativing this right, 
by placing his interest in the partner- 
ship at the mercy of his other partners, 
who, to his detriment, are in collusion 
with the decree-holder. AIR 1963 Sc 243 


and AIR 1965 SC 1718, Foll. (Para 19) 
(C) Civil P, C, ( of 1908), S. 11 — 
Heard and finally decided — In order. 


that a matter may be said to` have been 

_ heard and finally decided, decision in 

former suit has to be one on merits. 
(Para 2%) 


(D) Evidence Act (1 of 1872), S. 18 — 
Admissions after cessation of interest — 
It is highly unjust and improper to 
divest a person of his right in property, 
lawfully acquired by him from another, 
on basis of latter’s admission, after his 


own interest in property has ceased to 
exist, (Para 16) 
Cases Referred Chronological Paras 
AIR 1967 SC 1386:1967 All LJ 593 23 
AIR 1965 SC 1718 15, 17, 18 
AIR 1963 SC 243 17, 18 
AIR 1962 Pat 357 14 
AIR 1958 SC 532 10 
AIR 1958 Andh Pra 195 14 
AIR 1926 Mad 836 14 


S, P. Gupta and Amar Chand, for Ap- 


pellant; V, S. Malhotra and H, L. Bha-- 


gotra, for Respondents: P, L, Dua and 
S. A. Salaria, for the State of J. & K. 
JUDGMENT:— This judgmen; will 


govern the disposal of Civil Misc, Ap- 
peal No. 90 of 1981 and Civil Misc, Peti- 
tion No. 152 of 1982, moved on behalf 
of the State of Jammu and Kashmir for 
being impleaded as a party-respondent 
- to the aforesaid appeal. 

2. The appeal has a chequered his- 
tory, The appellant, Hardat; Sharma, 
in a suit brought by him on 22-10-1979, 
obtained a consent decree on 27-10-1979, 
ie, only five days thereafter, from the 


cour, of Sub-J udge (CJ. M. ), Jammu, 
against respondents 1 to 3, namely, 
Messrs. Jaikishen Shamlal and Sons, a 


partnership firm and its two partners 
Jai Kishen and Sham Lal. The decree 
was to the effect that all the timber in 
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conpartments Nos, 16 and 18A in Batote 
range of Ramban Forest Division, whe- 
ther standing, felled or sawn, including 
saw bands installed therein, were his 
exclusive property and that respondents 
1 to 3 could not transfer, or agree ‘to 
transfer the aforesaid property to any 
person, nor could they remove the same 
from there and nor could they operate 
the aforesaid forest compartments, Ex- 
ecution of this decree was taken out by 
him against the aforesaid three respon- 
dents in the court of Sub-Judge (C.J.M.) 
Jammu the court that had passed the 
decree by making an application to it 
on 12-12-1979 that their property, 
cluding the sawn timber lying in their 
depot at Canal Road, Jammu, be at- 


‘tached and sold, as they had failed to 


obey the decree, On this, notices were 
issued.to them, In the meantime, three 
persons, namely, P. L, Dua, Ravinder 
Dua, and Smt. Usha Gupta on 17-12- 
1979, made an application to the Execut- 
ing Court, seeking time to file objections 
to the aforesaid execution application, 
as the decree sought to be executed had, 
according to them, been obtained by 
fraud, This prayer was granted by the 
court, They filed their objections on 
26-12-1979, attacking the decree mainly 
on the ground that it was a produc; of 


fraud and collusion between the appel- 
lant and respondents Jaikishen and 
Sham Lal, alleging further that they 


too were the partners in the firm M/s. 
Jaikishen Shamlal and Sons along with 
these respondents, by virtue of a deed 
of partnership executed between them 
on 22-7-1978 and had invested lacs of 
rupees in exploiting the forest pursuant 
to the said partnership. 


3. On 31-12-1979, the decree-holder 
méde yet another application purporting 
to be one u/s. 151, Civil P. Code for 
attachment of 1900 scants lying in the 
depot of the judgment-debtors which, 
according to him, he had extracted from 
the aforesaid forest comprising compart- 
ments Nos, 16 and 18A and which the 
judgment-debtors had brough;, to their 
depot against the clear mandate of the 
decree under execution. The executing 
court, even though the District Judge af 
Jammu had by his order dated 31-12- 
1979 stayed all further proceedings in 
the execution application on an appeal 
preferred against the aforesaid decree 
by P. L, Dua and two others ,yet passed 
an order on 1-1-1979, attaching 1900 
scants from the depot subject, however, 


in- . 
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to objections. by the jadgment-debtors. 
' This order -was, -however, vacated 
by it on 5-2-1979 at the . instance 


of P, L. Dua and others; the acquiescence 
in it of Jai Kishen and Sham Lal not 
notwithstanding: 


4. The appeal preferred by P, L, Dua 
and others, which had been filed by them 

in the name of the firm M/s. Jai Kishen 
Sham Lal and Sons, was ultimately 
heard and disposed of by the First Addi- 
tional Districy Judge, Jammu, to whom 
it had later on been transferred. He dis- 
missed it on 21-5-1981, olding that they 
not being: parties to the suit in which 
-- the impugned decree ` had been passed, 
- had no right to challenge it in appeal; 
the only remedy open to them being to 
challenge it in a ‘regular suit, This deci- 
sion was accepted by P., L, Dua and 
others, who eventually challenged the 
aforesaid decree in regular suit, being 
Civil Suit No. 92 of 19&1, brough; by 
them on 3-10-1981 in the Court of Sub- 
Judge (C.J.M.) Jammu, 


5. With the dismissal of this appeal, 
proceedings in the execution application 
were reopened by the decree-holder. 
On 14-11-1981, he made an application 
that the judgment-debtors with a view 
to defeating the decree under execution, 
had brought 5000 scants from the forest 
to their depot, which they intended to 
remove and sell outsidé the jurisdiction 
of the court in flagrant disregard of the 
terms of the decree, anq prayed that as 
provided by Order 21, Rule 32, C.P.C., 
they may be arrested and the scants 
lying in their depot be attached, On 
this, the court on 14-11-1981 itself, issu- 
ed a notice to the judgment-debtors to 
show cause as to why they be no; arrest- 
ed. for not obeying. the command of the 
decree and in the meantime attached all 
the timber lying in their depot. The 
next date was fixed for 30-11-1981, This 
order was, however, recalled by the 
cour, on 27-¥1-1981 on an application 
made to it on behalf o? P. L. Dua and 
others, alleging that the timber lying in 
the depot belonged to them, which they 
had ‘already sold to a third party 
cash consideration, This order, which 
Was. passed ex parte, read as under: 


court 
men- 
pend- 
30-11- 


“In partial modification of the 
order dated 14-11-1981, timber 
tioned above will stand releasea 
ing disposal of ai aaa on 
1981." ~- 
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Aggrieved by this order, Hardat; Sharma 
challenged it in . an appeal before the 
District Judge at. J ammu, who stayed 
its implementation by his order dated 
30-11-1981. 

6. In the meantime, P. L. Dua and 
others in their suit for setting aside the 
aforesaid decree too had moved an ap- 
plication for staying its execution, and 
the tria] court had on 21-11-1981 issued 
a notice to defendant Hardatt Sharma 
for 30-11-1981 to show cause as to why 
execution of the impugned. decree be 
not stayed, The defendant ,it may be 
noticed, had through his counsel ap- 
peared in the cour; on - 28-10-1981 and 
‘was directed to file his written state- 
ment on 30-11-1981. On this date too, 
he neither filed’ his written statement 
nor did he file any. objections to the 
aforesaid application for staying the 
execution of the impugned decree, Con- - 
sequently, the court on the said date 
passed the following order on the stay 
application: 

“Defendant has appeared through his 
advocate bu; neither written statement 


nor objections have been filed, pending 


filing of objections and. disposa) of the 
application, the execution of the impugn- 
ed: decree is stayed. Put up for objec- 
tions on 2-12-81.” 


This order dated 30-11-1981 was also 
challenged by Hardatt Sharma in an 
appeal before the District Judge, who 


on 1-12-1981 stayed its implementation 
as well, In the application. for execution, 
however, the court en 30-11-1981 passed 
the following order: 

(Order being in Urdu not 
printed.—Ed.) 

7 On 2-12-1981 again, no objection 
to the application of P, L. Dua and 
others for staying the execution of ‘the 
impugned decree were filed’ by Hardatt 
Sharma and the cour; in presence of 
the counsel for the parties proceeded to 
pass the following order in . his execu= 
tion application: . 

“Counsel for the parties present, The 
execution of the decree has been stayed 
by-my order dated 30-11-1981. Asa 
mecessary consequence of the stay order 
my order dated 14-11-1981 stands vacat- 
ed as i was passed ex parte when no 
suit was pending Hence my order dated 
14-11-1981 ordering attachmen; before 
returning a finding that judgment-debt- 
or has wilfully disobeyed the decree is 
withdrawn, til] disposal: of the applica- 
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tion in which stay: has ` been granted 
pending in suit for cancellation of the 
. decree. Mr, Kapoor learned counsel for 
the decree-holder wanted time to file 
objections but as the stay order was 
passed in his presence on 30-11-81, so 
there is nothing which can be argued 
against the fact that any order 
earlier to order of stay of execution has 
to be vacated more so when jt is clearly 
against the mandate of O. 21, R, 32, 
C.P.C. as pointed out by Mr. V. S, Mal- 
-hotra and rightly so because by the 
order judgment-debtor has been con- 
demned unheard without returning any 
fmding about disobedience of decree by 
him by the court. -Hence the order 
dated 14~11-1981 is withdrawn.” 
This order too was challenged in appeal 
by Hardatt Sharma before the District 
Judge on the same day, who stayed its 
implementation. as well, by his order 
dated 2-12-1980. | 


8. The learned Judge heard all the 
three appeals against the aforesaid three 
orders dated 27-11-1981, 30-11-1981, and 
2-12-1981. and disposed of the same by 
a common judgment, dismissing all the 
three appeals by his order dated 23-12- 
1981. I+ is thig order which is the sub- 
ject-matter of Civil Miscellaneous Ap- 
peal No. 90. The appellant, it may be 
stated, did not challenge ix by way of 
appeal, but by way of a revision peti- 
tion, which was, however, admitted as 
an appeal and-implementation of the 
aforesaid three orders dated 97-11-1981, 
30-11-1981, and 2-12-1981 stayed by this 
court vide its order dated 24-11-1981. 

9, Right at the stage of the admission 
of the appeal, Mr. V, S. Malhotra put in 
his appearance on behalf of the firm, 
respondent No, f in the appeal, He was 
outright disowned by respondent Jai 
Kishen, who was incidentally presen, in 
the court, according to whom, the firm 
and the two other respondents, namely, 
Jai Kishen and Sham Lal were repre- 
sented nog by Mr. V. S, Malhotra, but 
by Mr. A. V, Gupta, The controversy 
having thus arisen, Mr. V. S, Malhotra 
was directed to prove that he represent- 
ed all the partners in the firm, or to 
make an application for the implead- 
ment of those partners in it, who were 
not already on the record. Consequently, 
an application was moved on behalf of 
P. L. Gupta, Ravinder Dug and Smt. 
Usha Gupta on 30-12-1981 that they be 
also impleaded as respondents to the 
appeal, as they too were partners in the 
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passed ` 


A. I B.. 


frm along with respondents Jai Kishen 
and Sham Lal, by virtue of a deed of 
partnership, executed between them on 
22-7-1978. This application was  stoutly 
resisted by all the three respondents in 
the appeal, who wera already on the 
record, on the grounds; firstly, that rule 
nisi for contempt of court having been 
already issued against T. N, Mahajan, 
the attorney of the applicants they could 
not be heard in support of their applica- 
tion, till they purged themselves of the. 
contempt; secondly, that the applicants 
not being parties to the main suit in 
which the consent decree was passed, 
they had no right to be impleaded as 
parties to the appeal arising out of if; - 
thirdly, that a partnership deed in terms 
of Section 17 (i) (d) of the Jammu and 
Kashmir Registration Act, being compul- 
sorily registrable, and the partnership- 
deed dated 22-7-1978 being admittedly 
not registered, the applicants could not 
claim to be partners in the firm, and nor 
could they consequently claim to be 
impleaded as party respondents to the 
appeal: and fourthly, that the aforesaid 
partnership deed, even if not compul- 
sorily registrable under S, 17 (i) (d), . 
was still registrable under clauses (a) 
and {b} of the Indian Registration Act, 
as it created interest in standing trees, 
which squarely fell within the definition 
of immovable property, The respon- 
dents it may be stated, did not dispute 
the execution of the aforesaid partner- 
ship deed dated 22-7-1978, and perhaps 
rightly so, because there had beén a pre- 
vious litigation in this court between 
them on the one hand and P. L, Dua, 
Ravinder Dua and Smt, Usha Gupta on 
the other hand, wherein both the parties 
had based their claims upon it, 


10. Ali these contentions were nega- 
tived by the Court and P, L. Dua, Ra- 
jinder Dua and Smt Usha Gupta were 
impleaded as party respondents to the 
appeal by its order dated 29-1-1982, On 
the first ground i+ was held on the gen- 
eral principle of law that a party could 
not be deprived of its valuable right of 
hearing, merely because rule nisi - for 
contempt of court had been issued 


against it, In the alternative, it was held 


that rule nisi having been issued against 
their attorney, the applicants P. L, Dua 


and others could not be deprived of 


their right of hearing. As regards the 
second ground it was in the first instance 
held that the firm name being merely a 
compendious way of describing all the 


oe 
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- (e); 
why relief should not be granted, then, 
in such a’ case, but not otherwise, tke 
Court shall decree such telier accord- 
ingly. 7) a H g 

Sub-section (2) of: that selon: enjoins 
on the court a duty in the first instance 
in every case where it is possible so -0 


do consistently ‘with the nature and cir- 


cumstances of the case to make every 
endeavour to bring about a reconciliaticn 
between the parties. Sub-section (3) 
states that for the purpose of aiding the 
Court in bringing about such reconcilia- 
tion, the court may; if the parties so de- 


__Ssire. or if the court thinks it just ard 
_ proper so to do, adjourn the proceedings 
‘for a reasonable period not exceedirg 


jtaking advantage of his or 


a 


Pa 


fifteen days, and Sub-section (4) enjoims 
on the Court that when a marriage is 
dissolved by a decree of divorce, the 
court passing the decree shall give a 
copy thereof free of cost to each of the 
parties. 

8. Thus reading Section 13 (1) - (a) 
and Section 23 (1) (a) it becomes obvious 
that the court shal] also -zonsider whi-.e 
passing a decree for divorce whether tke 
party seeking for divorce :s in any wey 
her own 
wrong or disability for the purpose of 
such relief. It must make an attempt at 


reconciliation and then proceed to con- 


sider the case for granting divorce if 

attempt at reconciliation fails. ` 
9. Section 13 (1A) spesking 

grounds for divorce stateg that 


of 
either 


.party to a marriage whether solemnised 


before or after the commencement ef 
this Act may also present a petition for 
the dissolution. of the marriage by a 
decree of divorce on the ground (i) . 
(ii) that there has been no restitution ‘of 
conjugal rights between the parties 0 
the marriage for a period of one year or 
upwards after the passing of the decree 
for restitution of conjugal rights in a 
proceeding to which they were parties. 

10. Thus Section 13 (1A) gives right 
to either party to the procesding to appky 
for dissolution of marriage by a decree 
of divorce if there has be2n no restitu- 
tion of conjugal rights as between the 
parties to the marriage foc, a period of 
one year or upwards after the passing 
of the decree for restituticn. of . conjugal 
rights in a, proceeding to which they 
were parties. 

“Hi. The sub-section, however, provic- 
es only for a ground for applying fer 
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theré- is no -other legal grourd, ` divorce. 


the 
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The circumstances do not ipso 
facto result‘in dissolution of marriage. 
The party must present a petition for the 
purpose and the court has to granta 
decree if satisfied. . 

` 12. The sub-section as it stands - ena- 
bles either spouse to apply for divorce 
on the ground that there has been no 
resumption of co-habitation between 
them for a year or more after the pass- 
ing of a decree for restitution of con- 
jugal rights. There is, however, the 
question as to the effect of Section 23 on 
the provisions of ‘Section 13 (1A). In Sec- 
tion 23, as quoted above, it ig stated that 
the Court should consider whether a 
party is trying to take advantage of his 
or her own wrong for the purpose of re- 
lief prayed for and Section 13 (1A) ena- 
bles even the defaulting party to apply 
for dissolution of marriage by divorce if 
there has been no resumption of co-ha- 
bitation between them for a year or 
more after passing of the decree for re- 
stitution of conjugal rights. 

13. The question arises whether the 
conduct on the part of the defaulting 
spouse would not disable him to ask for 
a decree for dissolution of marriage. 

14. Judicial opinion was conflicting. 
One view was that Section 13 (1A) does_ 
not confer an absolute or wumrestricted 
right on a party to obtain a decree for, 
divorce and the c6urt must take into 
eonsideration Section 23 (1) and not 
grant relief to a party who is taking ad- 
vantage of his own wrongs (Laxmibai v. 
Laxmichand, AIR 1968 Bom 332; Cha- 
manlal v. Mohinder Devi, AIR 1968 Pun- 
jab 287; Someswara y. Leelavathi, AIR 
1968 Mys 274 and Jethabai v. Manabai, 
AIR 1975 Bom 88). 


15. Another view was that the court 
has to reconcile the provisions of Sec- 
tion 18 (1A) and Section 23 (1) anq that 
the court was under a duty to see under 
Section 23 (1) whether the petitioner 
under Sectiori 13 (1A) is disabled by his 
conduct, subsequent to the decree, which 
again amounts to taking advantage of 
his own. wrong. Anil v. Sudhaben, AIR 
197g Guj 74; Bimla Devi v. Singh Raj, 


AIR 1977 Puni & Har 167 (FB), 
Gajna Devi v. Purushotam, AIR ark 
Delhi 178). 


16. Yet another view is that the con- 
cept of wrong as disability which was 
the sole basis of relief under the Act. has 
now in part given way to the concept of ` 


r 
ae . 
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an irretrievably broken dawn marriage, 
irrespective of wrong or disability and 
that it is not , permissible to apply the 
provisions of S. 23 (1) based as they are 
on the concept of wrong-disability to 
proceedings in which relief is claimed 
under S, 13 (1A) or 13B (Per Chinnappa 
Reddy J, in Bimla Devi v.. Singh Raj, 
AIR 1977 Pun; & Har 167 (FB)) 


17. The Supreme Court of India has 
Noy set’ at rest the controversy by 
rendering its decision Ex cathedra in 
Dharmendra Kumar v. Usha Kumar 
(AIR 1977 SE 2218). His Lordship 
Ac C. Gupta, J, delivering the judgment. 
for the Bench has reconciled and har- 
moniseg the provisions contamed in: See- 
tion 13 (1A) and S. 23 (1) of the Hindu 
Marriage Act, thus (Para 3): 

“Section 13(1-A) (i) of the Hindu 
Marriage Act. 1955 allows either party 
to a marriage to present a petition for 
the dissolution of the marriage by a de- 
cree of divorce on the ground that there 
has been no restitution of conjugal 
rights as between the parties to the 
marriage for the periog specified in the 
provision after the passing of the deeree 
for restitution of conjuga; rights, Sub- 
“section (1A) was introdueeg in S. 13 by 
Section 2. of the Hindy Marriage (Amend- 
ment} Act, 1964 (44 of 1964). Section 13 
_as it stood before the 1964 amendment 
permitted only the spouse who had ob- 
tained the decree for restitution of con- 
jugal rights te apply for relief by way 
of diverece; the party against whom the 
- decree was passed’ was not given that 
right. The grounds for granting relief 
under Section 13 including sub-section 
(1A), however continue to be subject to 
the provisions of Section 23 of the Act. 
We have quoted above the part of S. 23 
relevant for the present purpose. I, is 
contended by the appellant that the 
allegation made in his written statement 
that the conduct of the petitioner in not 
_ Fesnonding to his invitations to live with 
him meant that she was trying to take 
advantage of hey own wrong for the pur- 
pose of relief under Section 13 (LA) (ti). 
On the admitted facts, the petitioner 
was undoubtedly entitled to ask for a 
decree of divorce. Would the allega- 
tion, if true, that she did not respond 


to her husband’s invitation to come and 


live with him disentitle her to the relief? 
We do not find it possible to hold that it 
would. In Ram Kali’s case (ILR {1971} 
1 Delhi 6) (supra) a Full Bench of the 
Delhi High Court. held: that mere non- 
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compliance with the decree 


of Section 23 (1) of the Act 


ALR. 


for restilu- 
tion does not constitute a wrong within, 
the meaning of Section 23 (1) -(a) (Rely- 
ing on and explaining this decision in 
the later case of Gajna. Devi v. Pursho- 
tam Giri (AIR 1977 Delhi 178) (supra) a 
learned Judge of the same high Court’ 
observed (at P. 182 para 12) “S. 23 ex- 
isted iy the statute book prior 
to the insertion of Section 18 (1A) ...... 
Had Parliament intended that a party 
which is guilty of a matrimonial offence 
and against which a decree for judicial 
separation. or restitution of conjugal 
rights had been passed, “was in view of 
Section 23 of the Act. not entitled to ob- 
tain divorce then it woulq have inserted 
an exception to Section 13 (TA) and 
with such exemption, the provision of 
Section 13 (1A) would practically be- 
come redundant as the guilty party 
could never reap benefit of obtaining di- 
voree, while the innocent party was en- 
titled to obtain it even under the statute 
as it was before the amendment. Section 
23 of the Act, therefore, cannot be con- 
strued so as to make the effect of amend- 
ment of the law by. insertion of S.. 13 (1A) 
nugatory. 


TEN The exoression ‘petitioner is not 
in. any way taking’ advantage of his or 
her own wrong” occurring in clause (a) 
does not 
apply to taking advantage of the statu- 
tory right to obtain dissolution of mar- 
riage which has been conferred on him 
by Section 13 (1A) ......... In such a. case 
a party is not taking advantage of his 
own wrong, but of the legal right follow- 
ing upon of the passing of the decree and 
the failure of the parties to comply with 
the deeree... ” In our opinion the 
law has been stated correctly in . Ram 
Kali v, Gopal Das (supra) and Gajna 
Devi y. Purshotam Giri (AIR 1977 Delhi 
178) (supra). Therefore, it would not be 
very ‘reasonable to think that the relief 
whieh is available to the spouse against 
whom a decree for restitution has, been 
passed, should be denied to. the one who 
does not insist on compliance with the 
decree passed! in his or her favour. In 
order ta be a “wrong” within the mean- 
ing of Section 23 (1) (a), the conduct al- 
legeg: has to be something. more than a 
mere disinclination. to. agree to an offer 
of reunion, it must be misconduct serious 


enough tg justify denial of the relief to 
which the husband or the wife is other- 
wise entitled.” . 
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Thus, the Supreme Court Has ruled that 
Section 23 (1) of the Act does not come 
in the way, if the party wants to take 


advantage of the statutory right to ob- 


tain dissolution of marriage which has 
been conferred on him or her under 


r-iSection 13 (1A) and as such a party can- 


not be said to be taking advantage of 
his own wrong, when he relies on a 
statutory right. Further, however, the 
Supreme Court has explained that in 
order to be a wrong withm the meaning 
of Section 23 (1) (a), the conduct alleged 
has to be something more than a mere 
disinclination to agree to an offer of re- 
‘union, it must be misconduct serious en- 
-jough to justify denial of the relief to 
which the husband or wif2 is otherwise 
entitled, It is in that way that the Sup- 
reme Court has reconciled the apparent 
conflict in Sections 13 (1A) and S. 23 (1). 

18. In the case before us we have 
shown above that the wife-respondent 
has averred in her objection statement 
that there is misconduct. on the part of 
husband serious enough to justify the 
denial of the relief of divorce. The trial 
Court has neither raised a point in that 
behalf nor has it discussed the evidence 
adduced concerning that aspect. Hence, 
the decree of the trial Court is vitiated 
and i¢ cannot be sustained. It would be 
necessary to direct the trial court to 
raise a point “whether <he respondent 
proves the .allegeq misconduct on the 
part of her husband and whether it is 
grave enough to deny a decree for di- 
ssolution of marriage”? 

19. The learned coursei appearing 
for the appellant also argued that the 
petition for divorce is instituted within 
one year of the decree passed by ‘the 
High Court and since the decree of 
the trial court merged with the decree 
of this court in M. F. A. 637/1975, the 
petition was premature. The learned 
Civil Judge has rightly rejected this 
contention, for the resson that this 
court did not pass q decree on merits, 
It simply dismissed the appeal ag with- 
drawn. Hence the petition filed is ob- 
viously beyond one year after passing 
of decree. for restitution of conjugal 
rights, dated 29-7-1978. 


20. In the result, the appeal is allow- 
ed, the impugned judgment and order 
of the tria] Court are set aside and the 
-matter is sent back to the trial court 
with a direction that the Trial Court 
shall new raise a specific point No, 2: 
Whether the respondent-wife proves the 


Jinnappa Thavannappa. v. Kallavva 


alleged misconduct on the part-of 
‘husband and if so, whether the miscon- - 


gistered gift deeq dated 13-5-1958. 


? 
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her 


duct is grave enough’ to deny a decree 
for dissolution of marriage’. The trial 
court shall then give an opportunity to 
the parties to adduce additional evidence 
in the petition and then proceed to judg- 
ment in accordance with law in the 
light of the observation made above, The 
parties are directed to be present before 
the trial court on 12-7-1982. Send back 
the concerned records forthwith. 
21. No costs of this appeal in view of 
the peculiar facts of this case, 
Appeal allowed. 
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Jinnappa Thavannappa Patil and 
others. Appellants v. Smt. Kallavva and 
others, Respondents. 

Regular Second Appeal No. 210 of 
1974, D/- 11-8-1981. 

Hindu Succession Act (39 of 1956), 
S. 14 (1) and (2) — Applicability — Ac- 
quisition of property by female Hindu 
by virtue of hey pre-existing right ip 
properties —~ Sub-sec. (1) and not sub- 
sec. (2) would be applicable. 

If the female heir gets property by 
virtue of any pre-existing right in her 
in the properties, it cannot be said that 
She gets the right to property, however 
restricted, for the first time, by the 
document as contemplated in S. 14 (2). 
Such acquisition falls within the pur- 
view of S.-14 (1). (Para 17) 

In the present case, the widow acquir- 
ed certain properties for life by virtue 
of a registered will executed by her 
husband on 3-1-1930 in her favour. After 
her death the properties were to go to 
the testator’s brother as full owner. The 
widow, however, instead of enjoying the 
properties as widow’s estate, gifted them 
away in favour of her daughter by a a 
The 
gift deed was challenged by the brother's 
grandson on the ground that it was not 
binding on 

Held ‘that it was sub-sec. (1) and not 
sub-sec, (2)-of S, 14 which would be ap- 
plicable to the facts of the case. A Hindu 
widow has an inherent right’ of miain- 
tenance charged on the properties of her 


‘husband and as such ` it cannot be said 


that the widow ih the present case’ got 


‘the rights in the Properties, for the first 
KY/CZ/E963/81/MBR- © ote ae. 
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time; by virtue of the will and in faci, 
she was given these properties in lieu of 
her right of maintenance. That being so, 
On the coming into force of the provisions 


of S. 14, the restricted right of the widow. 


became enlarged and she became the full 
owner of the properties. AIR 1977 SC 
1944 and AIR 1979 SC 993, Applied. 


(Para 18) 
Cases Referred: Chronological Paras 
AIR 1979 SC 993 11, 14, 17, 18 
AIR 1977 SC 1944 11, 14, 15 
AIR 1977 Andh Pra 237 11 
AIR 1977 Pun; & Har 341 (FB) 11 
AIR 1971 SC 745 11, 12, 13, 15 
AIR 1970 SC 1963 - 15 


B. V. Krishnaswamy Rao, for Appel- 
lants: N. A. Mandagi, for Respondents. 


JUDGMENT :— This appeal by the 
plaintifis is directed against the 
judgment and decree dated 8th Aug. 
1973 passed by the II Additional District 
Judge, Belgaum, in R. A. No. 11 of 1971 
on his file, dismissing the appeal and 
confirming the judgment and decree 
passed by the I Additional Civil Judge, 
Belgaum, on 3-4-1971 in O; S. No. 79 of 
1969 on his file, dismissing the suit of 
the plaintiffs, 


2. The genealogy of the family of the 
plaintiffs and defendants is as under:— 


ea ia 
DEN } 
Khemanna - Lokka 
died on 18.1.34 die 
W. Basaw2 Favanappa 
18-7-69 on : 
died on 3.4.66 
Ana ol l W. Gangava 
Retnave ‘Kalla ‘ phi. 
(died) (Deft, No. 1) i 





Jina pra Shrikant Babu 


Parisa 
Pift. 1 Pift. 2 ff. 3 PIE, 4 


pata ‘has two sons, namely, Khe- 
manna: and Lokappa. Khemanng died on 
-46-1-34 leaving behing him Basawa his 
widow. Basawa had two daughters, 
‘namely, Ratnava and Kallavva. 
died on 18-7-69. -Ratnava had already 
died Kallavva is geienian No. 1 in the 
suit. `’ 
' In the other. branch Lokappa died 
feaving behind him: his son Tavanappa, 
who died on 3-4-66 leaving behind him 
his: widow Gangava, plaintiff 5: and his 
sons Jinappa, Plaintiff-1, -Parisa, Plaintiff- 
2: ‘Srikant; -Plaintiff-3 ma ‘Babu, Plain- 


f tiffs. af ove 


Jinnappa Thavan nappa :v. Kallavva 


Basawa . 


A. I.R. 


3.  Khemanna. executed .a registered 
will, Ext, P-1, on 3-1-1930 by which he 
bequeathed his properties for life in 
favour of the widow Basawa, Thereafter, 
the properties were to go to Tavanappa 
his brother’s son ang he was to enjoy it 
as full owner. As stated above, after the 
death of Khemenna, Basawa became the 
limited owner of the | properties as per 
the will, Ex. P-1, executed by Khemanna. 
The widow Basawa, however, instead of 
enjoying the properties as widow’s estate, 
gifteq away the properties in favour of 
her daughter Kallavva-defendant-1 by a 
registered gift deed Ext. D-3 dateq 13-5- 
1968. Aggrieved by the said gift deed 
executed: by Basawa the present suit was 
instituted by the plaintiffs for declara- 
tion that the gift deed in question was 
illegal and not binding on the interests of 
the plaintiffs and for possession of the 
suit properties. 

4. The suit was resisted by Kallavva 
through her counsel by filing a. written 
statement, She contended __ that her 
mother Basawa became the. full ang ab- 
solute owner of the property by. virtue © 
of S. 14 (1) of the Hindy Succession. Aci, 
1956, and that therefore, her mother 
Basawa had the right to gift away the 
property in spite of the condition to the 
contrary mentioned in the will Ex. P-1. 
dated 3-1-1930, Hence, according. to her 
the suil, for declaration and possession 
was not tenable against her. | 

5. The trial Court raised the follow- 
ing issues as arising from pleadings.. 

1. Do plaintiffs . prove that the . suit 
properties fell to the share of Khemanna 
at the alleged partition ang Khemanna 


was the absolute owner thereof? 


2. Whether. the plaintiffs prove that 
Khemanna executed the alleged register- 
ed will dated 3-1-1930 and it was attest- 
ed according to. law? 

3. If the second issue is wneccened in 
the affirmative, whether Basawa acquir- 
ed a restricted -astate as alleged by the 
plaintiffs? 

4. Whether the plaintiffs. prove that . 
they have ‘title to the suit prope as 
contended? .. - 

5. Do plaintiffs . prove -that the regis- 
tered gift:deed dated 13-5-1968 in favour 


of. defendant No. 1 Kallawa, by Basawa 


zs illegal and void? 

6. Whether the- gerendants. are. in 
wrongful possession of the suit properti- 
as ? 

7. - Whether the. plaintiffs.. are. ‘entitled 
ie possession -of the suit properties? l 


1983 


8: Do defendants prove that Khemamna, 


was incompetent to will away the pro- 
perties and the will was void and n- 
operative In law as alleged? - 

9. Whether Basawa wife of Khemarna 
acquired title to the lands in’ question 
in her own right as contended’ by defen- 
dants ? 


19. Whether Basawg had perfected 
her title to the suit properties by adverse 
possession? 

11, Whether Basawa acquired -abso- 
“lute title in respect of the suit properties 
under the Hindy Succession Act, 1956, as 
pleaded alternatively by defendants ? 

12. Is the suit barred by limitation ? 

13. Are defendants 2 and 3 tenants in 
the suit house ? 

14. Are defendants entitled for com- 
pensation costs of Rs. 10C0/- 7 

15. To what reliefs are parties 
ed? 


6. On behalf of the plaintiffs, P. W. 1 
Jinappa and one Parisappa were exam- 
ined during the hearing. Defendants exam- 
meq two witnesses, DÐ. W. 1 Appanna, 
husband of defendant No. 1 and D.W. 2 
Bapy Patil the attestor of Ext. D. 3, gift 
deed. 11 documents were got marked on 
behalf of plaintiffs ang 4 documents w2re 
admitted into evidence om behalf of de- 
fendants. The trial Court appreciat-ng 
the evidence on recorg held under issue 
No. 1 as not disputed. The trial Court 
answered issue No, 2 in-the affirmative 
and answered issues Nos. 3, 4, 5, 6 and 7 
in the negative. Under issue No. 8 “he 


ent-tl- 


trial Court answered in tke negative with ` 
‘regard to lands and issue No. 9 was ans~ 


wered in the affirmative. So also issue 
No. il. The trial Court ‘recorded its 


finding under issue No. 10 in the negative. - 


It recorded its: finding under issue No,.12 
stating that the issue d:d not} arise. Tt 
answered issue No. 13 in the affirmative 
and issue No.-14 in the negative, ang in 


that view the trial Court dismissed ihe. 


suit of the plaintiffs for possession . and 


mesne profits. : 


7. Aggrieved by. the said judgment — 
and decree, the plaintifs went up in 
appeal before the District: Court, 


Belgaum, in R. A. No. 41 of-1971.and the 


appeal heard by the. If Additional Dis-. 
trict Judge. Belgaum. - Tne learned Dis- . 


trict Judge, in the course pf'his judgment, 
raised the following poincs as arising for 
his censidratien: 


: 1. Whether. the’. steceased ‘Basavrwa. 


. nother. of first’ defendanz -:took the suit 
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lands under Ext. P. 1 D/- 3-1-1930, will 
of her husband Khemanna or<dig she take 


the same dehors the will and by virtue of 


the heirship proceedings as’ per Ext. D.'2 
and D, 3? >- 

2, If she is held to have taken it under 
the will and not under the heirship pro- 
ceedings, whether the limited right of 
enjoyment of those properties conferred 
under the will ripened into an absolute 
and full estate on the coming into force 
of the Hindu Succession Act, 1956, with 
the result she became the absolute owner 
therein? Sms 

3. Whether the suit house which is 
admittedly taken under the will becomes 
her absolute property after the coming 
into force of the Hindu Succession Act, 
notwithstanding the bar under Section 14 
(2) of the said Act? 

Re-assessing the evidence On record the 
learned District Judge - answered the 


' material points in favour of the defen- 


dants-respondents and in that view he 
dismissed the appeal by his judgment and 
decree dated 8-8-1973. Aggrieved by 
the same, the plaintiffs have come up. in 
the above second Appeal before _ this 
Court, 

8 The learned Advocate B. V. 
Krishnaswamy Rao ‘appearing ` ‘for - ‘the 
appellants strenuously urged before 
me that the Courts ' below were not 
justified in coming to the conclu- 
sion that Basawa got her rights en- 
larged in the immoveable. properties by 
virtue of S, 14 (1) of the Hindu Succes- 
sion Act, 1956. -He submitted. that it was 
S.. 14. (2) of the Hindy Succession. Act 
applied to the facts of the case 
and that therefore, Basawa the widow 
took only restricted rights under the will 
Ext.. P-1, Hence, he’ submitted that the 
Courts-below ought to have decreed the 


suit. of the plaintiffs | for declaration and 


possession. . 

9. As against that the learned Advo- 
cate Shri- N. A: Mandagi, appearing 
for the defendants-respondents in the 
appeal argued . supporting the judg- 
ment . and decree passed by . the 
trial Court and confirmed by the first ap- 
pellate-Court. He . submitted. that. fhe 
provision. of law applicable to the facts 
of the case was S..14 (1) of the Hindu 
Succession Act, 1956. and not sub-sec- 
tion (2) of that- Section, . 

10. Hence, the sole point that. arises 


. for my: consideration in this appeal. is : 


whether- the Courts. below were, justified 
in holding that it is S. 14 \1) of the Hindu 
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Succession Act that applies to the facts of 
the case and that therefore, the rights 
in the immoveable properties acquired 
by Basawa under the will Ext. P-1 be- 
came enlarged and she enjoyed the pro- 
perties after the coming into force of 
the Hindu Succession Act in her abso- 
lute right, 

11. The learneg Advocate appearing 
for the appellants very much relieq up- 
on the following decisions : 

1. A decision of the Supreme Court 
rendered in the case in Mst. Karmi v. 
Amru, (AIR 1971 SC 745): 

2. A Fuli Bench decision of the High 
Court of Punjab and Haryana in the case 
of Smt. Jaswant Kaur v. Harpal Singh, 
(AIR 1977 Puni & Har 341) and 

3. A Division Bench decision of the- 
' Andhra Pradesh High Court in the case 
of Poosarala Achuta Rao v. Union of 
India, (AIR 1977 Andh Pra 237). 

As against that the learned Advocate. 
appearing for the respondent-defen- 
dants in the appeal pressed into service 
the following decision of the Supreme 
Court: E 

1. A decision in the case of Vadde- 
boyina Tulassamma v. Vadeboyina Sesha 
Reddi (AIR 1977 SC 1944). 

2. A decision of the Supreme Court 
in the case of Bai Vajiag (Dead) by L. Rs. 
v. Thakorbhai, Chelabhai (AIR 1979 SC 
993). 
He submitted that since there was a pre- 
existing right to maintenance vested in 
the widow, namely, Basawa, rights 
created by the will in favour of the 
widow are governed by the provisions 
contained in S. 14 (1) of the Hindu Suc- 
cession Act. 

One of the decisions relied upon by 
learned Counsel appearing for the ap- 
. peliants is as stated above, what is con- 
tained in the case of Smt. Jaswant Kaur 
v. Harpal Singh, a Full Bench Decision 
of the Punjab and Haryana High Court, 
Gurnam Singh, deceased was the owner 
of the properties in question, He execut- 
ed a will in respect of his entire pro- 
perty on June 5, 1938 and bequeathed 


half of his landed property. and 
some houses in favour of Major 
Harpal Singh, his younger brother 
and the remaining moveable and’ im- 
moveable property in favour of Smt. 
Jaswant Kaur his wife subject to 


the condition that she would utilise the 
income of the’ property during her life- 


time for the purpose of maintaining hers 
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Self ang her two daughters, ang after 
her death, they should revert to tha 
plaintiff. Gurnarm Singh got the. afore- 
said will registered on June 6, 1938, at 
Kasauli. He dieg on June 8, 1938, leav- 
ing behind Smt, Jaswant ‘Kaur his 
widow, two minor daughters, and Major 
Harpal Singh his brother. ` 

Smt. Jaswant Kaur executed five 
instruments regarding the property in 
dispute, namely, three gift deeds, Exhi- 
nits P. 22, P. 23 and P, 24 in favour of 
her two daughters, one sale deed, Ex- 
hibit P-25 in favour of defendant No. 4 
and one mortgage deed, Exhibi¢ P-26 in 
Zavour òf defendants 5 and 6. Major 
Harpal Singh, plaintiff, instituted a suit 
for declaration to the effect that al] the 
alienations effected by Smt. Jaswant 
Kaur, were illegal] and in excess of the 
rights conferred upon her by the will 
and consequently they were not binding 
On the plaintiff. The suit was contested 
by Smt. Jaswant Kaur defendant, inter 
alia, on the ground that by virtue of 
Hindu Succession Act, 1956, the estate 
conferred on her was enlarged and she 
became full owner of the property. 
The trial court held that she 
did not become full owner by virtue of 
the provisions of the Act. Consequently, 
it decreed the suit of the plaintiff. The 
defendant went yp in appeal before the 
Additional District Judge. He affirmed 
the judgment ard decree of the trial 
Court and dismissed the appeal. Subse- 
quently, the defendant went up in 
second appeal before the High Court of 
Punjab and Haryana, and it was on 
these facts that a Full Bench of the said 
High Court considered the question whe- 
ther on the facts of the case it is Sec- 
tion 14 (1) of Hindu Succession Act or 
S. 14 (2) of the Act that governed the 
facts of the case and the Full Bench 
having reviewed the authorities came to 
the conclusion that it was S. 14 (2) of 
the Act that was attracted on the facts of 


. the case. 


12, The learned Advocate appearing 
for the appellants in the present case 
also invited my attention to the. facts of 
the present case which are similar in 
nature. Hence, he submitted that it 
should be Section 14 (2) of the Act that 
should govern the facts of the case and 
the right of the - widow in the present 
case also should be held restricted as 
derived under the will. -7 

Similarly in the next case relied on 
by him, namely the decisien of the Divix 
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sion Bench of the Andhra Pradesh High 

Court, stated above, it is held that, where 
the daughter-in-law wag given only life 
estate in suit property under the will, 

she had no right to bequeath that pro- 
perty to be enjoyed after her lifetime, 

as her right in the progerty ceased on 

her death and the legat2e, under her- 
wil] could not claim any title to the suit 

property on the basis of the will ex- 

ecuteq by her. Their Lordships relieq on 
the decision of the Supreme Court re- 
ported in AIR 1971 SC 745, which is also 
relied upon by the learred Counsel for 
the appellants in this appeal. 


13. The Supreme Court in the case 
of Mst. Karmi v..Amru. (AIR 1971 se 
745) has held: 


“Where onty life estate is. donterted 
on her under the will, she cannot claim 
to have become absolute owner under 
the Act. Her grand-caughtey cannot, 
therefore claim any title to the proper- 
ties on the basis of will executed in her 
favour by the widow’. 


That being so, it is no doubt true that 
it appears, prima facie, that. when the 
husband executes a will in favour of his 
wife and the widow derives restricted 
rights in the properties, ker estate would 
not get enlargeq into absolute property 
by virtue of S. 14 (1) of the Act. 


14. The learneg Advocate appearing 
foy the other side, however, invited my 
attention as stated above to the later 
decisions of the Supreme Court wherem 
the Supreme Court has made it clear that 
S. 14 (2) comes in only as a proviso to 
S. 14 (1) of the Act and that proviso 
should be strictly construed. In that 
view, the Supreme Cour. has held that, 
if a female acquires the property even 
by a will, gift or any cther instrument 
by virtue of the pre-existing right vest- 
ed in her, it is S. 14 (t) that comes into 
play and not the proviso contained: in 
S. 14 (2) of the Act. The learned Coun- 
se] further pomted out that the earlier 
decision of the Supreme Court did not 
at all consider the aspect of pre-existing 
Fight and that therefore, the decisions 
of the Supreme Court contained in AIR 
1977 SC 1944 and ATR 1979 SC 993. re- 
present the ‘current law and that the 
same binds alt the High Courts in India. 

15. It is no doubt true that even the 
Full Bench decision of the Punjab and 
Haryana High Court referred to above, 

in the caurse of its AEETI i states fat 
P 344): . 
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‘En order to decide whether a case falls 
under sub-section (1) or sub-section (2), 
the facts of each case have to be taken 
info consideration. In this regard ] may 
refer to observations of the Supreme 
Court in . Badri Parsad v. Smt. Kanso 
Devi, AIR 1970 SC 1963, which support 
the abave view. It was held in that case 
that while determining whether a parti- 
cular ease is governed by sub-section (1) 
Or sub-section (2) of Section 14, the sec- 
tion has to be read as a whole and it 
would depend on facts of each case to 
come to the conclusion as to by which 
section it is governed. HK is further 
observed that sub-section (2) is more in 
the nature of a proviso or an exception 
to sub-section (1) and i, comes into opera- 
tion only if acquisition is by any of the 
methods indicated therem and made for 
the first time without there being any 
pre-existing right by the female Hindu 


who is in possession of the property.” 
{Emphasis added) 

Thus, the Full Bench was aware of the 
preposition laig down by the Supreme 
Court in the case of Badri Parsad y, Smt. 
Kanso Devi, AIR 1970 SC 1963, that Sub- 
section. (2) of Sec. 14 of the Act would 
apply if the acquisition is for the first 
time without there being any pre-ex- 
isting right in the female Hindu. But, as 
ean be seen from the discussion in the 
judgment this principle was not discused 
nor applied by the learned Judges to the 
facts of that case. Even in the decision 
of the Supreme Court in AIR 1971 SC 
745, that aspect was never considered. 
The aspect was focussed. and considered 
by the Supreme Court for the first time, 
in the ease of Vaddeboying Tulasamma v. 
Vaddebovina Sesha Reddi, (AIR 1977 SC 
1944) wherein it is observed thus (at 
P. 1948), 


‘Sub-see, (1) of S. 14 is Farge in its 
amplitude and covers every kind of ac~ 
quisition of property by a female Hindu 
including acquisition im Heu of. main- 
tenance and where such property was 
possessed by her at the date of com- 
mencement of the Act or was subse- 
quently acquireg and possessed she would 
beeome the full owner of the property. 
Sub-section (2) is more in the nature of 
a proviso of exception to sub-sec. (1). It 
exeepts certain kinds of acquisition of pro- 
perty by a Hindu female from the 
eperation of sub-sec. (1) and being in 
the nature of an exception fo a provi- 
sion which is calculated to. achieve a 
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social purpose ‘by bringing about change 
in the social’ ang economic: position - of 
woman in Hindy society, it must be ‘con- 


strued strictly so as to impinge as litile 


as possible on the broad sweep of the 
ameliorative provision contained in sub- 
sec.. (1). It cannot be interpreted in a 
manner which would rob sub-sec. (1) of 
its: efficacy and deprive a Hindy female 
of the protection sought to be given to 
her by sub-sec, (1). 

_-Sub-sec. (2) must, therefore, be read 
in the context of sub-sec. (1) so as to 
leave as large a scope for operation as 
possible to sub~sec. (1) and so read, it 
must be confined to cases where pro- 
perty is acquired by a female Hindy for 
the first time ag a- grant without any 
pre-exising right under a gift, will, in- 
strument, decree, order or award, the 
‘terms of which prescribe: a restricted 
estate in the property, Where, however, 
property is acquired by a Hindy female 
at a partition or in liey. of right of 
maintenance, it is in virtue of a pre- 
existing right and such an  acquisi- 
tion would not be within the scope and 
ambit of sub-sec, (2), even if the instru- 
ment, decree, order or award allotting 
the property prescribes a restricted es- 
tate in the property’. 

16. In the case with which the 
Supreme Court was concerned, the ap- 
pellan claimed maintenance out of the 
joint family properties in the hands of 
the respondents who were her deceased 
husband’s brothers. The claim was de- 
creed in favour of the appellant and in 
execution of the decree for maintenance 
a compromise was arrived at between 
the parties allotting the properties in 
question to the appellant for hey main- 
tenance and giving her limited interest 
in such properties. 

It ig on these facts that the Supreme 
Court held that since In that case the 
properties in question were acquired by 
the appellant under the compromise in 
liey of hey right of maintenance, it 
was sSub-sec. (1) and not sub-sec. (2) 
of Section 14 of the Act which would 
be applicable and hence the appel- 
lant must be deemed - to have become 
‘the full owner of the properties not- 
withstanding that the compromise pre- 
scribed a limited estate. 

17. The ratio decidendi ofthis case is 
further reiterated by the Supreme Court 
in the case of Bai Vajia (dead) by L. Rs. 
v.. Thakorbhai- Chelabhai, (AIR 1979. SC 
993). In that case, the direct question 
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that came up for consideration be- 
fore the Supreme Court was whether the 


Tight of maintenance of a widow could 


be said to be a pre-existing right in the 
properties of the family. The Supreme. 
Court has held (Para 3) : 


“The widows right to maintenance, 
though not an indefeasible Tight to pro- 
perty, is undoubtedly a “pre-existing” 
right. It is true that a widow’s claim for 
maintenance does not ripen into a full- 
fledged right to property, but neverthe- 
less it is undoubtedly a right which in 
certain cases can amount to a right to 
property where it is charged, It cannot 
be said that where a property is given tọ 
& widow in lieu of maintenance, it is 
given to her for the first time and not 
in lieu of a pre-existing right, The claim 
to maintenance, as also the right to 
Claim property in order to maintain her- 
self, is an inherent right conferred by the 
Hindu law and, therefore, any property 
given to her in lieu of maintenance is 
merely in recognition of the claim or 
right which the widow possessed from 
before. It cannot be saig that such a 
right has been conferred on her for the 
first time by virtue of the document 
concerned and before the existence of 


the document the widoy had 
no vestige of a claim or right at all.” 


Thus, the law laid down by the Supreme 
Court is very clear. If the female heir 
gets property by virtue of any pre-exist- 
ing right in her in the properties, it can- 
not be said that she gets the right to pro- 
perty, however restricted, for the first 
time, by the document as contemplated in 
sub-s, (2) of Sec. 14 of the Act. Such ac- 
quisition falls within the purview of 
S. 14 (1) of the Act. 


18. The sole question that falls for 
my decision in this appeal is: whether it 
can be said that Basawa the widow of 
Khemanna got the rights in the suit pro- 
parties for the first time, by virtue of a 
will Ext. P. 1, executed by her husband, 
Oy she had a pre-existing right of main- 
tenance in these properties? As pointed 
out by the Supreme Court in the afore- 


' said decision reported in AIR 1979 SC 


$93, a Hindu. widow has an inherent 
right of maintenance charged on the 
properties of her husband and as such 
it cannot be said that the. widow Basawa 
got the rights in the suit properties, for 
the first time, by virtue of Ext. P-1 
and in fact, she was given these pro- 
perties in lieu of hey right of mainften- 
ance. That being so, following the deci- 
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sion of the Supreme Court cited . above, 
I am constrained to hold that. the provi- 
sions of S.-14 (1) of the Hindy: Succes- 
sion Act are applicable to the facts of 
the case and not the provisions contained 
in sub-sec. (2) which is in the nature of 
a proviso. 
That being so, it is obvious ` _ that on 
the coming into force of the provisions 
of S. 14 of the Hindu Succession Act, 
the restricted rights of the widow be- 
came enlarged and she became the full 
owner of the properties, That is what 
the Courts below have heli concurrently. 
I have no reason to differ. 
In the result, the appeal 
dismissed. 
On the peculiar facts of this case, I 
make no order as to costs 
Arpeal dismissed. 


fails ang is 
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P. A. KULKARNI, JJ. 

H, Mohamed Khan (deceased by L. Rs.) 
and others, Appellants y, Andhra Bank 
Ltd. and others, Respondents. - 

Regular First Appeal No. 139 of 1974, 
D/- 16-7-1982. 

(A) Contract Act (9 of 1872), S. 126 — 


Contract of guarantee — — Express partici-- 


pation or implied assent among the three 
parties necessary, 

Section 126 Contract Act which de- 
fines a ‘contract of guarantee’. makes if 
clear that it involves three parties viz., 
the creditor; the surety ard the principal 
debtor who should all be privy., Their 
express participation or implied assent 
to have such a contract skould be proved 
by the person who wants to rely upon 
it. The plaintiff bank which relied on a 
letter of guarantee neither succeeded in 
proving execution thereof by the alleg- 
ed guarantor hor on facts proved was 
any privity of contract possible between 
the guarantor and the principal debtor. 
Since several years prior to the alleged 
guarantee the principal debtor was trying 
to adjudicate the surety insolvent and 
the litigation went up to Supreme Court. 
There were other circumstances © which 
too ruled out the liability of the surety. 
It was held that the 
discharged the burden of proof, AIR 1940 
Bom 315, Followed. _ (Paras 15. to 18) 

(B) Contract Act (9 of 1872), S. 126 
—. Letter of guarantee by A in favour of 
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B. assigned. to. C — Letter not being a 
negotiable instrument C should prove 
its. assignment with absolute terms. 


(Negotiable Instruments Act (1881), Sec- 


tion 13). 

‘A’ was said to have executed a letter 
of guarantee in favour of ‘B’ who in turn 
assigned it to ‘C’, a bank, along with the 
principal _debtor’s promissory note. . The 
letter of guarantee not being a negotia- 
ble instrument the bank was not its holder 
in due course and claiming it by way of 
an equitable assignment the bank should 
prove the’ assignment with absolute . 
terms. For want of proper proof of ex- 
ecution of the letter and its assignment 


the bank was non-suited. (Para 18) 
Cases Referred : Chronological Paras 
AIR 1940 Bom 315 15 


M. S. Gopal, for Appellants; BS. 
Pramesha Rao (for No. 1) and M. S. Bhu- 
jenga Rao. (for No. 3) for Respondents. 


JAGANNATHA SHETTY, J.— This 
appeal has been preferred by the legal 
representatives of the original defen- 
dant-3 -challenging the judgment and 
decree dated March 22, 1974, made 
against them in O. S. No, 86 of 1969 by 
the Second Additional Civil Judge, 
Bangalore City. 

2. Respondent-1, Andhra Bank Ltd. 
Since nationalised and now called as 
the Andhra Bank (‘the Bank”) sued de- 
fendants 1 to 3 to recover a sum of 
Rs. 1,63,300/-.on the following allega- 


tions: 
That defendant—1 Seth Menghraj 
Parasuram (‘“Parasuram”) was having’ 


financial accommodation with the Bank 
undey various sets of accounts, As secu- 
rity for the amounts advanced he has 
endorsed promissory notes and other 
Securities in favour: of the Bank execut- 
ed in his favour by his customers. On 
April 4, 1966, defendant-2 Abdul Jabbar 
executed a promissory note in favour of 
Parasuram along with a consideration 
receipt agreeing to pay on demand to 


him or to his order the sum of 
Rupees -.1,20,000/- together with in- 
terest thereon at the rate of one 


per cent per mensem, For valuable con- 
sideration received, that promissory note 
was also endorsed in favour of the Bank: 
The Bank has thus become the holder in 
due course and is entitled to recover the 
amounts due under the said On Demand 
Promissory Note. Defendant-3 Mohamad 
Khan has stood - guarantee for payment 
to the extent of Rs. 15 ,000/- of the 
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amount that might be advanced by Para- 
suram to Jabbar and executed a letter of 


guarantee in that behalf. Parasuram has 


also assigned that letter of guarantee in 
favour of the Bank and Mohamad Khan 
is therefore liable to pay as guarantor 
to the extent of Rs. 75,000/- and interest 
thereon. 


3. Parasuram in his written statement 
has set up a short and simple defence. He 
has disowned the liability to pay the 
suit claim based on the promissory note 
and the receipt on the ground that he 
has endorsed the same in favour of the 
Bank for collection. In regard to the 
alleged letter of guarantee by Mohamad 
Khan, which was said to have been as- 
signed in favour of the Bank, he feigned 
his ignorance and said that he was not 
even aware of it. 


4. Abdul Jabbar in his written state- 
ment has roundly denied the execution 
of the suit promissory note and the con- 
sideration receipt relied upon by the 
Bank. He has also stated that he was 
not aware of any letter of guarantee 
executed by Mohamad Khan in favour 
of Parasuram. 


5. Mohamad Khan in his written 
statement contended that he has neither 
executed the letter of guarantee in fa- 
vor of Parasuram, nor was aware of 
the execution of the suit promissory note 
by Jabbar nor its assignment in favour 
of the Bank. He has however explained 
some circumstances which: according to 
him might have been utilised or exploited 
by Parasuram, He has two sons who were 
pariners in a firm called ‘National Beedi 
Works” and that firm had monetary trans- 
actions with Parasuram who was a 
money-lender. In order to help the 
sons in their trade, he had’ agreed to be- 
come a guarantor for the said firm for 
the moneys advanced or to be advanced 
by Parasuram. With that object in view: 
he signed in 1960 some printed blank 
forms and one of that blank forms might 
have been used by Parasuram to con- 
vert it into the letter of guarantee in 
question, Jabbar was on hostile terms 
with him ever since 1960. Jabbar initiat- 
ed insolvency proceedings against him 
ang unsuccessfully fought out the litiga- 
tion with vengeance up to the Supreme 
Court. In the premises it was impossi- 
ble for him to execute the said letter of 
guarantee on behalf of a person who 
wanted to have him adjudicated: as an 
insolvent. l 
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& Arising out of these pleadings, the 
court below framed, among others, the 
following issues: - 


I. Whether tha plaintiff proves that 
the second defendant borroweq Rupees 
1,20,000/- from the first defendant umder 
the pro note dated 4-4-1966 with a con- 
sideration receipt to secure the loan 
taken from the first defendant ? 


2. If so, whether the plaintiff? proves 
that the third defendant executed the 
letter of guarantee for Rs. 75,000/-- to 
secure a part of the loan advanced by the 
first defendant to second defendant ? 


3. Whether plaintiff proves-the assign- 
ment of the same by the first defendant 


to the plaintiff? 


7 In support of the plaintiffs case, 
K. Venkatappa Iyya, the Accountant of 
the Bank has been examined as P., W. 1. 
On behalf - of the defendants, Abdul 
Jabbar and one of the sons of Mohamad 
Khan have given evidence as D. W. 1 
and D. W. 2. The suit promissory note, 
the consideration receipt and the letter 
of guarantee have been marked as Exts. 
P-6, P-7 and P-10. These are the only 
documents upon which. the claim of the 
Bank was rested. an 


8. The trial Court decreed the suit 
holding that Jabbar has executed the 
promissory note Ext. P-6 and the con- 


sideration receipt Ext. P-7 in favour of 
Parasuram who in turn has endorsed the 
Same in favour of the Bank. The Court 
also held that Mohamad Khan has ex- 
ecuted the letter of guarantee Ext, P-10 
and it was, a continuinp guarantee for 
the liability of Jabbar to the extent of 


Rupees 75,000/- and the right to 
recover the amount thereunder was 
validly assigned’ by Parasuram in 
favouy of the Bank. The . court. how- 


ever, has limited the liability of the legal 
representatives of Mohamad Khan to the 
extent of Rs. 1,02,100/- with Hberty to 
the Bank to recover that amount only 
from the assets of the guarantor in the 
hands of his legal representatives. 


9. Being aggrieved by the Judgment 
end decree the legal representatives of 
Mohamad Khan have appealed to this 
Court. The other defendants have been 
impleaded as respondents 2 and. 3, but 
none on their behalf has appeared! before 
us. 

186. The sole point that arises for our 
consideration in: this appeal is, whether 
Ext. P—10 was proved! to have been. ex— 


` gister of documents received 
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ecuted by. Mohamad Khan in favour of 
Parasuram? And, whether Parasuram 
has validly assigned that guarantee in 
favour of the Bank ? 

11. On the first part o2 the question, 
the evidence produced on behalf of the 
Bank is practically of no use. Venkatappa 
Iyya (P. W. 1) is a total stranger to 
Ext. P-10. He has also noz stated when 
exactly Ext. P-10 was entrusted to the 
Bank. The Bank has maimtained a re- 
from its 
customers, but in that register Ext. P-10 
has not been entered. All that P. W, 1 
has stated was that the Benk has accept- 
ed, Exts. P-6, P-7 and P-1) as documents 
evidencing loan. transactions between 
Jabbar and Parasuram. 


12. Parasuram has not entered into 
the witness-box. After filing his written 
statement, he kept himse:f away from 
the Court. As stated earlier, his case in 
regard to Ext. P-10 was not in favour of 
the Bank. He behaved like an astute 
gentleman although, in our opinion, he 
was not. He said that-he was not aware 
of the execution of Ext. P-10 by Moha- 
mad Khan. In other words, he did not 
even recognise the alleged assignment of 
Ext. P-10 in favour of the Bank, He has, 
however, admitted his er.dorsements on 
Ext.: P-6 ang Ext. -P-7. 

13. Abdul Jabbar (D: W, 1) has gone 
a step further. His case was one of total 
denial of the .execution of all the suit 
documents, With regard to Ext. P-10 
he has agreed with the allegations of 
Mohamad Khan. He has stated that he 
was On inimical terms with Mohamad 
Khan ever since 1962 as there was an 
insolvency case pending as between 
them. He has also stated that Mohamad 
Khan dig not execute any form of the 
type of Ext. P-10 for and on his behalf, 
Nazir Mohamad Khan (D. W. 2) is one 
of the sons of Mohamad Khan. He ap- 
pears to be more frank and straightfor- 
ward than the other two witnesses. He 
has admitted the signature and also the 
Urdu writing in Ext, P-1C as that of his 
father. In cross-éxaminaticn, however, he 
has explained that his father might have 
signed Ext. P-10 as guarantor for Natio- 
nal Beedi Works and at any rate not for 
the amount stated thereunder, In other 
words, he has denied the contents and 
genuineness of Ext,: P-10:. i 

14. Having considered the evidence 
of the parties, we will now have a close 


“Andhra ‘Bank Ltd, |: 


it does 
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not inspire any confidence. 
Ext. P-10 is in a printed letter. It does 
not bear any date. Almost all the dot- 
ted lines are kept blank; neither the 
unwanted are struck off nor the neces- 
sary are filled in. Same is the position 
in regard to some printed words and 
letters. 
The first sentence in that letter reads : 
‘In consideration of your giving cre- 
dit and advancing money to Sri. K. S. 
Abdul Jabbar” 


- Then there are dotted lines followed by 


the printed sentence: 


“I/we hereby guarantee to you the 
prompt payment of all moneys that 
may be due to you by the said” 

Then it follows in these terms: 


“From this date at any time or times 
hereafter on account of advances made 
by you on Hundis, Pronotes, Demand 
Drafts, Bills, ete., drawn or discounted 
or endorsed or accepted by the said ...... 
puasherence Or On any account whatsoever 
provided my/our liability shall be 
limited to the sum of Rs. 75,000/- 
(seventy five) (in Urdu)” 

There then follows some printed para- 
graphs with dotted lines in between, 
The letter concludes: 


“for all money due by him/them ad 
that -this guarantee shall continue in 
force until it ig terminated by a proper 
notice in writing served on you at ...... 
by esteemed post and that no other 
manner of service of notice shall be 
adopted or binding. If for any reason 
whatsoéver yoy desire to close the 
transaction I/we undertake to pay you 
on demand the balance standing to his/ 
their debit at the time, together with 
interest up to date, on payment. 


Yours faithfully, 
Sa/- 
(H. Mohamad Khan)” 
On the back of the letter, we find the 
following endorsement :— 


“Pay to the Andhra Bank Ltd., or order. 
| For ak rh Parasram, 
Så/- . ; 


Proprietor,” 

The first unusual feature in this letter 
is that the ink with which Rs, 75,000/- 
was written is quite different from the 
ink used for the signature of Mohamad 
Khan: The other astounding contradic- 
tion is in the Urdu writing within the 
bracket that followed the figures “Rupees. 
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If the intention of the guarantor was 
to assure the payment of Rs, 75,000/- on 
behalf of Abdul Jabbar, one fails to un- 
derstand why he. Nas written in Urdu 
“Rupees seventy five” instead of Rupees 
seventy five thousand. These figures 
and writings are mutually destructive. 

15. A contract of guarantee is defined 
in Section 126 of the Contract Act in 
these terms: 

“A ‘contract of guarantee’ is a con- 
tract to perform the promise, or dis- 
charge the liability, of a third person in 
case of default. The person who gives 
the guarantee is called the ‘surety’, the 
person in respect of whose default the 
guarantee is given Js called the ‘principal 
debtor’, and the person to whom the 
guarantee is given is called the ‘credi- 
tor’.” 

It is clear from the above definition 
that contract of guarantee involves 
three parties, the creditor the surety and 
the principal debtor. A contract of 
guarantee must therefore Involve a con- 
tract to which all those three parties are 
privy. Their express participation or 
implied. assent to have such a contract 
must he proved by the ere who wants 
to rely upon it. l 

In Ramachandra v. Shapuri (AIR 1940 
Bom 315) Beaumont, C. J., speaking for 
the Bench of the Bombay - High’ Court 
observed at pages 316 and 317: - -> 

“There must be a contract, first of 
“all, between the principal debtor and the 
creditor. That lays the foundation for 
‘the whole transaction. Then there must 
be a contract between the surety and 
the creditor, by which the surety gua- 
rantees the debt, and no doubt the con- 
‘ sideration for that contract may move 
either from the creditor or from the 
principal debtor or both. - But if those 
are the only contracts, in my opinion 
the case is one of indemnity. In 
order. to constitute a contract of gua- 
..tantee there must be a third contract, 
by which the principal debtoy expressly 
or impliedly requests the surety to. act 
-as surety. Unless that element is pre~ 
sent, it is impossible In. my view to work 
eut the rights ang liabilities of the surety 
under the Contract Act. Section 145 
provides that in every contract of gua- 


rantee there is an implieq promise by the 


principal, debtor to indemnify the surety. 
It is impossible to-imply.a promise -by 
the principal . debtor ‘to indemnify the 
surety, unless the principal . debtor ~ is 
privy to the contract of suretyship”, 


H. Mohamed Khan v. Andhra Bank. Ltd. 


favour 


an insolvent. 


Abdul Jabbar 


relationship, we 


and there: is no . other. 


A.I. R. 
These -observations -reflect the true 
legal position ‘with i to a contract 


of guaranteg: 


16. From the analysis of the evidence 
on record, it will be seen that there is 
hardly any evidence. to show that’ Ext.}. 
P-10 was executed by Mohamad Khan in 
of Parasuram. The plaintiff- 
Bank has not produced any evidence to 
show that the letter of guarantee was 
executed by Mohamad Khan. Parasuram 
in whose favour it was said to have been 
executeg has not testified to its contents. 
Abdul Jabbar (D. W. 1) who could have 
turned the tide in his favour by acknow- 
ledging its execution has an aversion to 
it, Mohamad Khan, the alleged author 
of it has also disowned it. ; 


There is not.even an iota of evidence 
to indicate that there was a privity of 
contract between Mohamad Khan and 
Jabbar. On the contrary, the evidence 
on record indicates that ever since 1962 
the relationship between Abdul Jabbar 
and Mohamad Khan was anything but 
cordial. Their relationship was so much 
strained that Abdul Jabbar was trying 
to have Mohamad Khan adjudicated as 
It is in evidence that in 
1962. Abdul Jabbar. and another filed an 
‘nsolvency petition against Mohamad 
Khan and others. Ext. D-4 is that insol- 
vency petition in I. C. No, 4 of 1967. The 
court dismissed that petition . against 
Mohamad Khan. Challenging that order, 
preferred an appeal to 
this court. This court also dismissed the 
appeal as seen from Ext. D-6 which is 
a certified copy of the order of this 
court. Abdul Jabbar thereupon took 


‘up the matter to the Supreme Court and 


he was unsuccessfy] there also as Seen 
from the certified . copy of the order 
Ext. D-7. Having regard to this strained 
cannot but conclude 
that Mohamad Khan would not have 
volunteered to execute Ext. P-10 in 1966. 
Any conclusion to the contrary would 
be nothing ` but non sequitur. 


17, - There. is yet another circumstance 
to. rule out -the .liability .of Mohamad 
Khan. Ext, P-10 is: admittedly undated 
acceptable. evi- 
dence to show that it was. executed on a 
particular date. . We .cannot, therefore, 


_ regard it as a letter of guarantee execut- 


ed by. Mohamad Khan on any. particular 
date. .With this element of uncertainty, 
the guarantor cannot. be held liable. +o 
pay the suit claim based on a promis- 
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sory note of 'ą particular date. . Besides, 
there is no. perspicuity in the terms -of 
deed, and the contradiction, in particular, 
in the amount expressed in figures and 


. letters would make anybody to feel that 


all is not well with the guarantee letter. 


- The explanation of Mohamad Khan in 
' the premises that the blenk form signed 


“Nazir 
the son of Mohamad Khan has 


“who is an utter stranger to 


‘the Bank has become tae 
Ext. P-10. 

19. In the result and for the reasons. 
stated. above, the appeal is allowed and 


by him for the use of his children in 
respect of their firm of “National Beedi 
Works” must have been exploited by 
Parasuram appears to be more probable. 


18. In the conelusion that we have 
reached, it is unnecessary to record a 
finding on the next part of the question 
aS to whether Ext. P-1) was validly 
assigned by Parasuram in favour of the 
Bank. We may, however, say a word 
about it. Ext. P-10 is aot a negotiable 
instrument.’ The Bank is not its holder 
in due course. The Bank at best could 
claim it by way of an equitable assign- 
ment. The - Bank in order to 
sue upon if, must prove such assign- 
ment with absolute terms. But no such 
proof is forthcoming in this case. Para- 
suram is the prime witness in that re- 
gard. But unfortumately he. has kept 
himself away from tke witness box, 
Mohammood Khan .(D. W. 2) 
denied 
its execution and genuinaness.. The sale 
testimony of Venkatappa Iyya (P.W, ‘1) 
Ext. P-10 
does not advance the case of the Bank. 
There is thus no evidence to prove that 
‘assignee - of 


the judgment and decre2 of the court 
below so far as they are against the ap- 
pellants, are set aside. The rest of the 


decree, however, is kept undisturbed, 


Benes 


The appellants are entitled to the costs 


: from Respondent-1, both here ang below. 


` 20. 
'. spondent-1 seeks a certijcate for appeal 


Mr. Pranesh Rao, counsel for Re- 


to the Supreme Court. Considering the 


~, judgment that we have pronounced. we 
`. do not think that it involyes any sub- 
stantial question of law of general 


im- 


portance needing to be decided ° ‘by the 


i Supreme: Court. 


-The ee prayed for is - therefore 


Appeal allowed. 
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“Rs, 20,000/- the appeal from ` 


- Civil Judge, Eangalore 
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' AIR 1983. KARNATAKA 77 
nG. N. :SABHAHIT AND ` 
f A. K. “LAXMESHWAR, dd. 
M/s. ‘Powar and Powar and others, Ap- 


pellants y. C. B. C. I. Society for Medical 
Education, Respondent, 


Misc. First Appeal No. 818 of 1978, D/- 
9-6-1982.. 


Abritration Act (10 of 1940), Ss. 39 (1) 
(v) and 34 — Refusal to stay legal pro- 
ceedings — Order is interlocutory — 
Value of subject matter . exceeding 
Rs. 20,000/- — Appeal must be heard by 
Division Bench of High Court, (Karna- 
taka High Court Act, 1961, Sections 5 
and 10 (v) i (Karanataka:- Civil Courts 
Aet, 1964, S. 19); (Interpretation of Sta- 
tutes}, - 

Considering that the Legislature does 
not use its words without any purpose 
and giving to every word its importance, 
Section 39 (1) (v) Arbitration: Act ee 
be construed to mean that . though . 
order refusing to stay legal proceedings 
under Section 34 of that Act ig interlo- `’ 
cutory in nature it was appealable to the 
court competent to hear appeals from 
the original decrees of the court passing 
the order and not to the court: which 
could hear appeals. from interlocutory 
orders, ..Applying the -provisions of. the 
Karnataka Civil Courts Act, 1964 and- 
Karnataka High Court Act, 1961 where 
the value of the subject matter exceeded 


refusing to stay legal proceedings, it was 
held, should . be heard by a. Division 
Bench of the High Court and not by; a 
single Judge. AIR 1961 Mys 98, Ref. 

© (Paras 16, 17, 18) 


Cases Referred : Chronological Paras ` 
AIR, 1961 Mys 98... ji ; , 12 
... G. P. Shivaprakash, for Appellants; 


S, G. nondaraswamy, for ‘Respondent; -.. 
SABHAHIT, J.—. This appeal under 
Section 39 (1) (v) of the Arbitration. Act, 
1940, by defendant; 1 to 3 before . the 
Principal Civil Judge, Bangalore’ District, 
Bangalore, is directed against the order 
dated 22-3-1978; ‘passed “by the Principal 
District, Banga- 
lore, on LA. No. II in Original’ Suit Num- | 
ber 165 of 1977, on ‘his’ file, ice 


TA. No, -TI for stay of proceedings" 
“the suit viz., Original Suit No. 165" ot 


1977. 


2. When th2 appeal came’ up for A 
ing, Shri S. G. Şwidaraswamy, learned . 


- KZ/LZ/F28/82/TVN/MVJ—H. . 


the order . 
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Advocate appearing for the respondent, 
raised a preliminary objection that this 
appeal instituted under Section 39 (1) (v) 
of the Arbitration Act lies before a single 
-` Judge of this court and not before a 
Division Bench. 

3. That was resisted by Shri V. Kri- 
shnamurthy, learned Advocate appear- 
ing for the appellants. He stibmitted 
that having regard to the peculiar word- 
ings of Section 39 (4) of the Arbitration 
Act, the appeal lies only to a Division 
Bench of this court which is competent 
to hear appeais from original decrees 
passed by the Civil Judge in a suit the 
value of which exceeds Rs, 20,000/-. 

4, The preliminary point, therefore, 
that arises for our consideration in ‘this 
appeal is: ‘whether a Division Bench of 
this court is eompetent to hear the pre- 
sent appeal ? . 

5. There is no dispute that ‘the 
power to institute an appeal is provided 
for in Section 39 (4) (y) of the Arbitra- 


tion Act. The relevant portion of the 
section reads: 
"39 (1). An appeal shall lie from the 


‘following orders passed under this Act 
{and from no others) to the court au- 
thorised ‘by law tọ hear appeals from 
` original decrees of the court passing the 
order :—. 

. An order :— l l 
, (i) to (iv) XX XX XX xX 
{v) staying or refusing to stay legal 


proceedings where there is an 
arbitration Aa 
. vi) xx XX . XX 


Provided that “the provisions of ‘this 
section shall not apply to any order pas- 
sed by a Small Cause Court.” 

6. There isno dispute that LA. Num- 
` ‘ber TI was instituted in the suit before 

the learned Civil Judge to stay the pro- 
_ ceedings‘ and the order passed is reject- 
ing the interlecutory application; in 
other words, refusing to stay legal pro- 
_eeedings in the suit where there is an 


‘arbitration agreement. Therefore, the 
appeal is instituted before the High 
' Court. : 

_ 7. The Karnataka Civil Courts Act, 


1964, under Section 19,. provides for .ap- 
peals from Civil Judge. Tt reads: 
“Appeals from Civil] Judge:— Appeals 
from the decrees and orders passed by a 
Civil Judge in original suits and proceed- 
Iggs of a Civil nature, shall when such 
appeals are allowed ‘by law, lie,:— 
(1) to the District Court, when the 
amount or value ef the subject-matter af 


~~ 


ALR. 


the original suit or ‘proceeding is ‘ess 
than twenty thousand rupees, i 


(2) to the High Court, in other cases.’ 


Therefore, there cannot be any doubt ` 
that the appeal lies to the High Court. 


8 The next question that would arise - 
for our consideration is ‘whether it lies 
before a Bench of a single J mee or be- 
fore a Division Bench’ ? 


9, When the appeal lies to the High 
Court, it was submitted by Shri Sundara- 
Swamy that we have to necessarily refer 
to the Karnataka High Court Act, 1961. 
fo ascertain whether the appeal is to be 
hearg by a Division Bench or by a single 
Judge. 


419. Section 9 of the Karnataka High 
Court Act speaks of other powers of a 
single Judge. It reads: 


“Other powers of a single J udge, — 
The Powers of the High Court in rela- 
tion to the following matters shall ‘be 
exercised by a single Judge, provided 
that the Judge before whom tha matter 
is posted for hearing may adjourned it 
for being heard and determineg by a 
Eench.of two Judges :— 

(i) to (x) xx- XX XX 

(xi) appeals for interlocutory orders, 

where such appeals are. allowed 
by law.” 


11, Thus, Shri Sundaraswamy sub- 
mitted that since any order passed: under 


Section 34 of the Arbitration Act partakes 


the nature. of an interlocutory order and 
since an appeal is provided against such 
order, the appeal has to be heard by a 
single Judge and not by a Division 
Bench, 


12. Shri Sundaraswamy pressed into 
service a Division Bench decision of this. 
Court in the . case, Printers (Mysore) 
Private Ltd. v, Pothan Joshep, (AIR 196] 
Mys 98), wherein it is laid down that an 
order passed under ‘Section 34 of the 
Arbitration Act is not final. It is stated 
in paras 1 and 9 of the judgment’ that 
an order passed on an application under _ 
Section 34 of the Arbitration Act is not 
a “judgment, decree or final order’ as 
contemplated in Article 133 of the Con- 
stitution, 


It is further stated in para-2 of the. 


judgment thus: 


a 


* must not keep. the matter 


x 


——s 


£ 
x 


- tute a final order it is not 
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“A final order is an orGer which fral- 
under dispute 


ly determines the point 
and brings the case to ari end. To consti- 
sufficient 
merely to decide an important or even 
a vital issue in the case. The decision 
alive. An 
order on an application under Sec, 34, 
Arbitration Act, does not finally dispose 


`of the rights of the parties but leaves 


them to be determined. by the courts in 
the ordinary way. 

13. Thus. Shri Sundaraswamy submit- 
ted that an order under Section 34 of the 
Arbitration Act does not become a final 
order or decree since the lis does not 
come to an end and the matter is kept 
alive, Hence, he submitted that it .par- 
takes the nature of an - interlocutory 
ordey as contemplated im Section 9 (xi) 
of the Karnataka High Court Act and}, 
so, the appeal] is to be heard by a single 
Judge and not by a Division Bench. 

14, Shri Krishnamurthy resisted 
argument. He invited our attention 
the wordings used in Section 99 (1) 
the Arbitration Act while fixing the 
forum of appeal. 

15. As quoted above, Section 39 (t) 
of the Arbitration Act states that am ap- 
peal shall lie from am order passed under 
Section 34 of the said Act to the Court 


authorised by law to hear appeals from 


the 
to 


original decrees of the court. passing the 


‘iout any purpose. Every word used 


a 


| 


order. 

16. Thus, the Legislature, though _ it 
was well aware of the fact that an order 
contemplated wder . Section 34 ef the 
Arbitration Act was im the nature of am 
interlocutory order, while providing for 
the forum, has clarified in its wisdom 
that an appeal shal] lie to that court 
which hears appeals fram original de- 
crees of the court passing the order. The 
Legislature does not use its words with- 
In 
the Section is to be giver its importanee. 
When, therefore, it is sp2cifically stated 
that the appeal shal] lie to that. court. 
which hears the appeals from original! 
decree of the court passing the order, it 
jeanniot be stretched: to mean that am ap- 
peal shall lie to the Corrt to which am 
appeal shal] lie from an _ interlocutory 
order passed by the eourt. That would 
amount to ufiwarranted alteration: in the: 
Section. 

1%. If we were to follow the Interpre~ 
tation advanced before us: by Shri Sun- 
daraswamy, ft. would mean, that the 


Adishayya Kadayya v. Dunday ys Gurushiddayya 


of 
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coust which is competent te hear 
am - appeal from an imterlocutory 
arder would also be conmpetent te hear] 
the present appeal’ though the section} 
provides specifically. that the court com-} 
petent to: heap the appeal is that which} 
is competent to hear appeal from origi-| 
nal decree of the court passing the) 


order, whether the impugned order is 
interlocutory orf final! 
18. We have pointed’ out above that 


the court which is competent to entertain 
and’ hear appeals from. original decrees| 
passed by. a Civil Court, if the value of 
the subject-matter is more than, Rupees| 
20,000/-, as rightly pointed’ out by Shri} 
Sundaraswamy, is the High Court. We,| | 
have to necessarily lool, to the Karnata- | 
ka High Court: Act for forum constituted 
foy hearing different matters and, here,| 


Seetion: 5 read. with Secticn. 10 fv) of the), 


said. Act makes. it clear that. an appeal to} 
the High Court from the original decree|, 
of a Civil Court, with. which we. are con-| 
cerned in this case, the subject-matter of] 
whiclr is: more: than. Rs. 20,000/-, shall bel, 
heard by a Division Bench. Therefore;|, 
the forum that is) contemplated under | 
Section. 39 (2) of the Arbitration Act is}. 
net merely the High Court but a Divi-f 
sion. Bench of the High Court: consisting |. 
of two- Judges, as provided: under Sec-| 
tion 5. read with Section. FIO (v) of the| 
Karnataka High Court Act, that is com-| 
petent ta. hear an appeal’ from originali, 
decree passed by a Civil Court: ix which} 
the value of the subject matter exceeds) 
Rs. 20,000/-. 

19, It is før that reason: that we hold. 
that the appeal! is competent only before 

a Division Bench of the High Court and > 
that it: cannot be heard By a single Judge 
of the High Court. 
| 20. That being, so, we hold that ¢here is. 
no substance in the preliminary objection 
raised: before us and’ we reject the same. 

Ordey accordingly. 


| 





ATR 1983 KARNATAKA, 79,- . 
G. N. SABHAHTT AND: .- 
P. A. KULKARNI, JJ. 
Adishayya Kadayya Kadadevarų and 
another, Appellants v. Dundayya Guru- 
shiddayya Hiremath, Respondent. 


Misc. First Appeal. No: 968: of 1978, D/- 
22-1-1982 * 


*Against order passed! by Principal Dist., 
J: Belgaum, D/- 10-4-1978 
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(A) Bombay Public Trusis Act (29 of 
1950), S. 79 (1) and S. 80 r/w. Sec. 19 
— Powers of Deputy or Assistant Charity 
Commissioner — Has powey under Sec- 
tion 79 (1) to decide whether a property. 
is a property of public trust — Civil 
Court has no jurisdiction to decide such 
. question. (Civil P. C. (1908), S. 9). 


By reading Sections 79 and 80 in con- 
junction with Section 19 of the Act, it 
ig evident that one of the powers speci- 
fically conferreqd under the Act, upon 
the Deputy or Assistant Charity Commis- 
sioner is to find out whether any pro- 
perty is the property of public trust in 
question and the jurisdiction of the 
Civil Court is ousted to that extent ex- 
pressly under Section 80 of the Act, It 
is the. exclusive function of the Deputy 
. or Assistant Charity Commissioner, umder 
Section 79 (1) of the Act to decide, in- 
ter alia, whether a property is the pro- 
perty of the public trust and his deci- 
sion, subject to conditions mentioned, 
. becomes final and conclusive and the 
Civil. Court has no jurisdiction to decide 
that question. AIR 1979 Kant 202 (FB), 
Rel, on; AIR 1973 Bom 130 (FB), Explain- 
ed and Disting. (Paras 12, 18) 

(B) Bombay Public. Trusts Act (29 
of 1950), Section 72 (4) — Appeal — 
High Court sitting in appeal under Sec- 
tion 72 (4) bas.to exercise jurisdiction 
under Section 107 Civil P. A ~— Hence 
it has powey to reverse the decree in 
appeal and remand the case, (Civil P. C. 
(1908), S. 107). (Para 20) 
' (C) Bombay Public Trusts Act (29 of 
1950), Secs. 22 and 224 — Amendment 
of applications — Application for decla- 
ration that certain properties belonged to 
applicant — Public Trust filed errone- 
ously under Section 22 instead of under 
S, 22A — Held, application could be 
amended as an application under S. 22A 
but Charity Commissioner could not 
treat application given under S. 22 as 
one under Section 22A, (Para 24) 
Cases Referred : Chronological Paras 
AIR 1979 Kant 202: (1979) 9 Kant LJ 

53 (FB) 18 
ATR -1973 Bom 130 (FB) © H4 


B. V. Jigjinni, for Appellants; N. A. 
Mandagi, for Respondent. 

SABHAHIT, J.:— This appeal ` under 
Section 72 (4) of the Bombay Public 
Trusts Act, 1950, (hereinafter referred 
to as the ‘Act’) is by -Trustees and is 
directed ‘against the judgment and order, 
dated 10-4-1978, passed by the Principal 


Adishayya- Kadayya .v. Dun dayya Gurushiddayyag 


(A. TR. 


District Judge, Belgaum, in Miscellaneous 
Application No, 222/1977, on his file 
made before him under Section 72 (2) of 
the. Act. 

2. The brief and relevant facts neces- 
sary for the appreciation of the facts and 
questions in this appeal are: ` 

3. Adishayya Kadayyaga Kadadevaru. 
by an application, dated 27-6-1968, þe- 
fore the Assistant Charity Commissioner, 
Belgaum, under Sec. 22 of the Act, pray- 
ed for inclusion of 20 items of properti- 
es shown in the application as the pro- 
perties belonging to the Trust, namely, 
Sri Kadasiddeshwar Temple of Konnur 
village. The same was resisted by Dun-. 
dayya, the applicant before the District 
Judge. The Assistant Charity Commis- 
sioner, Belgaum, held that properties are 
Trust properties. That was confirmed 
by the Charity Commissioner. Aggrieved 
by the said order, an application was 
made by the applicant, under Section 
72 of the Act, before the District Judge, 

4. The learned District Judge raised 
the following points as arising for his 
consideration. 


1. Whether the opponent No. 1 proves 
that the properties TPC Nos, 124 and 
127/4 of Konnur, are the trust properties 
of Sri. Kadasiddeshwar Dey Muth at 
Konnur ? 

2. What order? 

5. The learned District Judge, re-as- 
sessing the evider:ce, helq that the Assi- 
stant Charity Cornmissioner and Charity 
Commissioner hac. no jurisdiction to de- 
vide the question of title and in that 
view, according to him, the application 
was not maintainable. He has also held 
further, that in the application under 
Section 22 of the Act, the question whe- 
there they were Trust properties or not 
could not be gone into by the Assistant 
(Charity Commissioner; and further he 
neld that the applicant faileq to estab- 
lish that they were trust properties. In 
that view, he alicwed the application on 
setting aside the order passed by the 
Assistant Charity Commissioner, con- 
‘irmed by the Charity Commissioner. 
Aggrieveqd by the said Order, the 
Trustees have come up before this Court. 
u/s. 72 (4) of the Act, with the above 
appeal. x 

6. During hearing, the learned coun- 
sel, Sri. B. V. Jigjinni,. appearing for the 
appellants, gave an application praying = 
for amendment of the original applica- 
tion: for converting it into an application 
ws. 22-A of the Act,.as the - -application 
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to be: raised: taking into account-his: overtime 
allowance. -But the petitioner has not chosen 
to prove what sum, if any, he was getting ‘as 
overtime ‘allowance despite its. being chal- 


- fenged-‘by’the- appellants. We find no ground 


to-make any modification’ either, way. | 
. 2. A'šum of Rs. 200/- has been awarded 
by the Tribunal as’ expenses of the peti- 
tioner’s transport -to and ‘fro the hospital. 
Considering ‘the nature of the injuries suffered 
by the petitioner and the number of occa- 
sions he had to go to the hospital. even after 
discharge for physiotherapy the - amount 
awarded is- only reasonable; even though he 
bas not. produced bills or vouchers to sup- 
port the claim. > T 
3. The Tribunal has awarded a sum of 
Rs. 1,000/- each for extra ` nourishment and 
medicines as against Rs. 2,900/- ‘claimed by 
the petitioner under each count. Here again 
no bills.or vouchers have bezn produced; but 
as held by this Court in Swaraj Motors Pri- 
vate Ltd., Kottayam v. T. R. Raman Pillai, 
AIR 1968 Ker 315 which has been followed 
in United India. Fire and General Insurance 
Company Ltd. v. Mst. Sayar Kanwar, AIR 
1976 Raj-173, the failure to produce bills or 


jvouchers in support.of such .claims is not 


fatal. We confirm the awarc. ve | 
. 4, The petitioaer had .asked: for Rs. 800/+ 
on account of damages caused to his' motor- 
cycle as a result of the accident. -He did not 
produce any record by.. way of bills or 
vouchers to. prove the amount spent on re- 
pairs. The Tribunal therefore disallowed the 
amount claimed but as it was in evidence 
from the petitioner’s testimony and Ext. P-7, 
the report of the Assistant Motor _ Vehicles 
Inspector, that the motor-cycle had sustained 
damage the Tribunal award2d Rs. 300/- ‘on 
this account. We see no reason te upset the 
award. -. Jee i ee A 
10. As. against Rs. 60,000/- claimed by 
the petitioner on account of pain and -suffer- 
ing the Tribunal allowed him Rs. 10,000/- 
which it thought was reasonable. While the 
petitioner seeks enhancement of the sum by 
Rs. 25,000/- the appellants contend that even 
this award is excessive. The Tribunal has 
found that the petitioner had suffered exten- 
sive injuries and undergone intensive treat- 
ment for several months, that he had been 
put on. cast skeletal traction and hip spica 
and that he: was on ‘plaster for nearly 
4 months. He concluded from this that the 
petitioner must have passed: through intense 
pain, suffering the discomfort . during this 
period. Counsel for the petitioner complain- 
ed that the ‘observation that he must ~ have. 
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passed through interse: pain, suffering and 


discomfort is an inaccurate assessment - and 


overlooks “the petitioner’s unchallenged évi- 
dence that he had terrible pain during the- 
period he was in plaster and even thereafter, 
that subsequent to the removal of the plaster 
also he could not walk’ for about 3- months, 
that even now he could not walk freely, that 
he could not climb steps without help and 
that he could bend his rigt knee only par- 
tially. He also drew attention to the state- 
ment: elicited in the cross-examination that 
he was unable to, drive the motor-cycle and 
that he goes to the office in a taxi or auto- 
rickshaw. The third respondent who gave 
‘evidence as R. W. 1 — and who is the only 
witness for the defence — has stated that 
after the accident he had been seeing the 
petitioner. go to the office on the pillion of 
‘a scooter or the motor-cycle of his friend. 
While-the appellants ask for reduction of the 
compensation the petitioner claims an 
enhancement. On the materials on record the 
claim made by counsel for the petitioner has 
force and the argument on behalf of the ap- 
pellants only merits rejection. Now it is 
established that the power of the appellate 
Court to interfere with award of compensa- 
tion is. circumscribed. The ground upon 
which a Court of Appeal. would interfere by 
re-assessment of the damages has been stated 
by Groor L. J. in Flint v. Lovell, (1935) 1 
KB 354 (CA) in the following passage. which 
has been. approved by the House of: Lords 
in Davies v. Powell Duffryn Collieries, (1942) 
AC 601, and by the Privy Council in Nanco 
v. British Columbia Electric Ry., (1951) AC - 
601, “This Court will be disinclined to re- 
verse the finding of a trial Judge as to the 
amount of damages merely because they think 
that if they had tried the case in the first 
instance they would have given a lesser sum. 
in order to justify reversing the trial Judge 
on the question of the amount of damages it 
will generally be necessary that this Court 
should be convinced either that the Judge 
acted upon some wrong principle of law, or 
that the amount awarded was so extremely 
high or so very small as to make it, in the 
judgement of this Court, an entirely erroneous 
estimate of the damage to which the plain- 
tiff is entitled.” Thus the two grounds of. 
interference are that the judge has acted on 
a wrong principle of law: and that he’ has). 
damages. Although the Tribunal cannot be 
said to have acted upon any wrong principle 
of law. ‘we. feel that. the oversight of “the 


. pathetic :condition “of -thé petitioner’ which is; 
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established by. nis evidence and corroborated 
by the testimony of R. W. 1 has led to an 
eutirely erroneous estimate of the damages 
on this head. Hf these aspects had been kept 
in mind by the Tribunal the award would 
‘have been on a higher side, considermg the 
lextent of the pain and suffering undergone 
by the petitioner. Jn this situation, we are 
'satisfied that a sum of Rs. 15,000/- which is 
Rs. 5,000/- more than the award would be 
adequate. 


11. The only item that remains to be con- 
sidered is the compensation for permanent 
disability. and loss of earning power. . TO 
start with the petitioner claimed damages of 
Rs. 5,000/- under this head, but by an am- 
endment of the petition. he raised it to 
Rs. 50,000/-. This was done in the light of 
the medical certificate Ext. A-2 which was 
issued only subsequent to the institution of 
the petition. Ext. A-1 which is dated 20-7-1977 
assessed only the temporary disability of the 
petitioner and stated that as he was under- 
going treatment his permanent disability 
would be assessed later on. This assessment 
was made in Ext, A-2 dated 24-5-1978 and 
has already been extracted above. As the 
assessment of permanent disability was made 
only subsequent to the petition no adverse 
inference could be drawn against tbe peti- 
tioner for limiting the claim to Rs. 5,000/- 
in. the. petition and then enhancing it to 
Rs. 50,000/- by the amendment. No attack 
was made before us against Ext. A-2 or the 
evidence of P. W. I as to his permanent dis- 
ability nor does any attack appear to have 
been made before the Tribunal. That the 
petitioner has suffered permanent disability is 
therefore beyond doubt. The attempt made 
by the Government Pleader to play down 
the disability has therefore no merit. The 
petitioner asks for enhancement of the sum 
to Rs. 10,000/-. This claim has to be assessed 
bearing in mind the principles discussed above 
on which this Court would interfere with an 
award of damages. The petitioner who is a 
Telephone Operator has stated that his next 
promotion is as a Junior Engineer for which 
he was qualified, subject to his passing a 
written test, that on account of his disability 
he could not now expect any promotion and 
that since the accident he has been shifted 
to a section with lighter work. This evidence 
has not been challenged in the cross examina- 
tion. The petitioner has suffered serious in- 
juries and partially permanent disability 
which has affected not only his capacity to 
work and move about but has also diminish- 
d his enjoyment of life. This disability will 
loutlive his official career and will. be a drag 
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til the end of his life. The Txibunal has not 
been quite alive to the full implication and 
seriousness of the lifelong disability and the 
consequent loss of amenities that is his fate. 
Although this head of non-pecuntary damage 
is as difficult to assess in terms of money as 
the head of pain and suffering because full 
compensation cannot be given in the sense 
that no amount can fully compensate for a 
serious physical injury, it is profitable to 
quote the following statement from McGre- 
gor on Damages, para 1211 at page 830: 


“Here a solution can only be found by 


taking as the test what our particular society 


would deem to be a fair sum, such as would, 
in the words of Lord Devlin in West v. She- 
phard,. (1964) AC 326, allow the wrongdoer 
to ‘hold up his head among his neighbours 
and say with their approval that he has done 
the fair thing.’ ” 


The amount of Rs. 5,000/- is far too low 
under this head aad will not satisfy even the 
genera] test propounded by Lord Devlin. We 
feel that an additional sum of Rs. 5,000/- as 
claimed by the petitioner in the memoran- 
dum of cross-objections could be reasonably 
and legitimately awarded under this head. 
We dismiss the appeal and allow the memo- 
randum of cross-objections in part by grant- 
tng the’ petitioner-respondent an additional 
amount of Rs. 10.000/- as compensation, The 
appellants will pay the petitioner’s costs in 
the. appeaJ. Parties will bear their costs in 
the memorandum of cross-objections. 
Ordered accordingly. 
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. Sankaranarayanan, Appellant v. Ayyappan 
and others, Respondenis. i 

5. A. No. 292 of 1977-E, DJ- 1-4-1982. 

Limitation Act (36 of 1963), Articles 64 
and 65 — Co-sharers — Alienation of entire 
property by one ro-sharer — Title of other 
co-sharer recognised in sale deed and alience 
required to satisfy claim of othey co-sharer 
-— Possession of ixransferee is not adverse to 
ron-alienating co-sharer. 

Where one of the co-sharers alienated the 
entire property and in the sale deed the title 
of the other co-sharer to a share in the pro- 
perty was recognised and the transferee was 
required to satisfy the claim of the other co- 
sharer by giving him his share or value 
thereof, the possession of the property by 
the transferee cannot be said to be hostile 
“© the title of the non-alienating eo-sharer 
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especially when the non-alienating co-sharer 
was not prepared to abide “sy „the. terms. .of 
the sale deed for satisfying his claim and 
therefore his title to claim a share in . the 
property cannot be said to have been lost by 
adverse possession of the transferee. AIR 
1957 SC 314, AIR 1975 Ker 39 and AIR 1972 
Ker 229, Rel. on. ' (Paras 6, 7, 8) 


Cases - Referred: 


AIR 1975 Ker 39 : 1975 Ker LT 2695 
AIR 1972 Ker 229 © § 
AIR 1957 SC 314 . 4 
AIR 1934 PC 23.: 61 Ind App B 4 
AIR 1931 PC 48 4 
AIR. 1919 PC 44 | ER 4 
1912 AC 230 : 81 LJ PC 151, Corea v. Ap- 

puhamy ` ' i 4 
(1900) 27 Ind App 136 PO 4 
(1840) 3 P & D 539:52 RR 566: 113 ER 

697, Culley v. Doe d: Taylerson 4 


K. P. Radhakrishna Menon,, for Appellant; 
C. S. Ananthakrishna Iyer, for Respondents. 


JUDGMENT :— The plaiatiff is the appel- 
lant. ‘The suit is for partition ‘of his 2/11 
shares in the three items of properties men- 
tioned in the plaint. The properties belonged 
to Thupran who died in the year 1121. His 
legal heirs under the Cochin Makkathavam 
Thiyya Act were his wife deceased Kurumba 
and children the plaintiff, defendants 1, 2, 3, 
9 and deceased Cheeru. Cheeru’s children 
are defendants 4 to 8. Kurumba died after 
the Hindu Succession Act. Defendants 10 
and 11 are impleaded as alienees of the pro- 
perties and defendants 13 to 20: are- those 
residing with defendants 10 and 11. All the 
legal heirs of Thupran exc3pt the plaintiff 
and the 4th defendant have purported to 
assign the properties to defendants 10 and 11 
as per a registered sale deed Ext. B-1 dated 
27-11-1952. This document recognises the 
title of the plaintiff and the 4th defendant to 
their respective shares in the suit properties 
and a provision is made to pay off these two 
co-sharers who did not join in its execution. 
About ten years ‘thereafter, defendants 10 
and 11 have assigned another property fo the 
ist defendant as per Ext. B-19 dated 25-7- 
1962. Part of the consideration for the sale 
deed Ext. B-19 is the amount fixed for pay- 
ment to the plaintiff and 4th defendant as 
per Ext. B-1 and interest accrued up to the 
date of Ext. B-19. The ist defendant alienee 
himself is directed to pay off the plaintiff and 
the 4th defendant and in ‘case the plaintiff 
claims a share in property itself there is a 
direction: in Ext. B-19 that the ist defendant 
should convey i/4th share ia Ext. B-19 pro- 
perty to the plaintiff. Defendants 10 and: 11 
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in their written statement filed on 30-3-1970 
im para 8. have practically admitted the plain- 
tfs title to.a.share in the suit property 


which according to them: should be satisfied 


as per the provision made in Ex‘. B-19. In 
tae ‘additional written statement filed or 
18-12-1971, the contesting defendants hava 
raised a, plea of adverse possession. 


2, Both the Courts below have dismissed 
tae suit on the ground that the plaintiff's 
ttle to the suit-properties is barred by ad- 
verse possession of defendants 10 and 11. 


3. Learned counsel for the plaintiff-appel- 
lant Sri K. P. Radhakrishna Menon chal- 
lenges the correctness of the decision of the 
Courts below that the plaintiff’s title to the 
share claimed is lost by adverse possession 
cf defendants 10 and 11. It is pointed out 
that even the document of assignment Exhi- 
tit BI recognises the title of the plaintiff to 
g share in the propertiés and the parties to 
the document had without the consent of the 
plaintiff devised a method of paying him off 
for the value of his share, This is reinforced 
by the subsequent document Ext. B-19 as — 
per which the Ist defendant himself is direct- 
ed to pay off the plaintiff or. if he insists on 
= share in property itself, there is a direc- 
fion that 1/4 share in Ext. B-19 property 
should be conveyed to him. Both these docu- 
ments recognise the plaintifi’s title to the suit 
properties and without his being a party to 
either of these documents, the defendants 
have devised a method for payment of the 
value of his share to him or to satisfy his 
claim from other properties, Under these 
circumstances, whether it can be said that the 
plaintiff's title is lost by adverse possession 
of defendants 10 and 11, is the only ques- 
fon arising for consideration in this Second 


Appeal. ` 


4. InP. Lakshmi Reddy v, L. Lakshmi 
Reddy (AIR 1957 SC 314), it is stated at 
page 317 thus: : 


“4, Now, the ordinary classical. requirement 
of adverse possession is that it should be nec 
vi neo clam nec precario. (See Secretary of 
State for India v. Debendra Lal Khan, (1934) 
€1 Ind App 78 at p. 82 : (AIR 1934 PC 23 
et p. 25) (A). The possession required must 
be adequate in continuity, in publicity and in 
extent to show that it is possession adverse 
tw the competitor. (See Radhamoni.Debi v. 
Collector. of. Khulna, .(1900) 27 Ind App 136 
et p. 140 (PC) (B). But it is well-settled that 
in order to establish adverse possession of 
cne co-heir as. against another it is not 
enough to show. that one out-of them. is ia 
Sole possession and enjoyment of the profits’ 
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of the properties. Ouster of the Hon- 
possessing co-heir by the co-heir in posses- 
sion whe claims his possession to be adverse, 
should be made out. The possession of one 
co-heir is considered, in law, as possession 
of all the co-heirs. When one co-heir is 
found to be in possession of the properties 
it is presumed to be on .the basis cf joint 
litle. The co-heir in possession cannot ren- 
der his possession adverse to the other co- 
heir not in possession merely by any secret 
hostile animus on his own part in derogation 
of the other co-heir’s title. (See Corea v. 
Appuhamy, 1912 AC 230 (C)). It is a settied 
rule .of law that as between co-heirs there 
must_be evidence of open assertion of hostile 
“title, coupled with exclusive possession and 
enjoyment by one of them to the knowledge 
of the other so as to constitute ouster. This 
does not necessarily mean that there must be 
an express demand by one and denial by 
the other. There are cases which have held 
that. adverse possession and ouster can ‘be 
inferred when one co-heir takes and main- 
‘tains notorious exclusive possession in asser- 
tion of hostile title and continues in such 
possession for a very considerable time and 
the excluded heir takes no steps to vindicate 
his title. Whether that line of cases is right 
or wrong we need not pause to consider. It 
is sufficient to notice that the Privy Council 
in N. Varada Pillai v. Jeeverathnammal, 
AIR 1919 PC 44 at p. 47 (D) quo-es, ap- 
parently with approval, a passage from Culley 
v. Doe d. Taylerson, (1840)3 P&D 539: 52 
RR 566 (E) which indicates that such a situa- 
tion may well lead to an inference of ouster 
“if other circumstances concur. (See also 
Govindrao v, Rajabai, AIR 1931 PC 48 (P)). 
It may be further mentioned that it is well- 
settled that the burden of making out ouster 
is on the person claiming to displace the 
lawful title of a co-heir by his adverse pos- 
session.” 


5. A Division Bench of this Court in the 
decision in Ramachandran Nair v. Gouri 
Pillai (1975 Ker LT 269):(ATIR 1975 Ker 
39), after considering the earlier decisions of 
this Court, on the point, has stated the law 
at page 274 (of Ker LT): (at p. 43 of AIR) 
thus : 


“We are of the opinion that a transfer of 
the common property by one of the co- 
owners in assertion of exclusive right in him- 
self, followed merely. by. possession by the 
transferee for over twelve years, without 


knowledge or ouster of the other co-owner(s). 
cannot operate to bar altogether the , Tights l 


of such other(s).” 
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Subramonian Poti, J. (as he then was) in the- 
decision in Karthiyayani v.. Ulu- Kallyani 


(AIR 1972 Ker 229), stated at para 7 thus.: 


“7, A co-owner of property can transfer 
his interest to any stranger and if he pur- 
ports to transfer only his interest, the trans- 
feree coming into possession would not be 
holding adverse to the other co-owners, 
That is because in such a case it will be 
difficult to read an animus adverse to the co- 
owners not in possession. But where the 
co-owner purports to be entitled to transfer 
the property as if he is the sole owner and 
the transferee comes into possession, though 
the transfer will legally operate as a con- 
veyance only of the interest of the alienating. 
co-owner, possession of the transferee from 
the moment of transfer will be adverse to 
the other co-owners because it ‘is with an 
animus to hold adversely that the transferee 
would come into possession of the property. 
and would therefore be holding the property 
with a hostile animus thereafter. This posi- 
tion also seems to be not one which would 
call for a controversy.” 

The latter part of the observation does not. 
eppear to exclude the requirement of know- 
ledge or ouster of the non- oa co- 
owner. 


6. From the PEENE odene in 
the case adverted to above, there is clear 
recognition by the alienees of the plaintiff’s 
title to a share in the suit properties. The 
methods devised to safisfy his. claim to a 
share’ have failed because the plaintiff is not 
prepared to abide by the terms of Ext. Bi 
or Ext. B19. That is a positive indication 
that the possession of the suit properties by 
defendants 10 and 11 is not PESE to the 
title of the plaintiff. 


7. Learned counsel for. the respondents 
Sri C. S. Ananthakrishna Iyer has raised a 
contention that the assignment Ext. B1 is in 
relation to the entirety of the rights of all 
the legal heirs of Thupran in the suit pro- 
perties and what has been reserved for pay- 
ment fo the plaintiff and the 4th defendant 
is only the value of their respective shares 
in the properties. It should therefore be 
taken as an assignment in. assertion of a 
hostile title of the non-alienating co-sharers 
namely the plaintiff and the 4th defendant. 
It is not possible t6 accept. this argument. 
Even on the terms of the document as ear- 
lier found ‘there is clear recognition df the 
title of ‘those non-alienating co-sharers which 
requirés to be satisfied by the alienees. On 
a' reading of Ext. B19 ‘also there cannot bèl 
any doubt that it is a subsequent recognition] 


> by the defendants. 
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- fof the plaintiff’s title .to a share in .the.. suit 
. {properties which was ‘still se and re- 


_ stored to defendants 10 and 11. 


_ jquired to be satisfied. . .- — 


8. In the original written siemet there 
was not even a plea of adverse possession 
A plea cf adverse pos- 
session is raised in the adcitional written 
statement. There is no ‘plea’ of ouster of 
knowledge of the non-aliena-ing co-sharers. 
Under these circumstances, there can hardly 
be any doubt that the title o? the plaintiff 
to claim his share in the sutt properties is 
not lost by adverse possession of defendants 
10 and 11. ; oe ee 


9. Learned counsel for the respondents 
brings to my notice that the alienation Exhi- 
bit BI was also for-the benefit of. the -non- 
alienating co-sharers as it had been as recit- 
ed in the document for the. discharge of 
debts and liabilities charged on the suit pro- 
perties and other properties, that the sharers 
had inherited from their fether Thupran. 
I need hardly state that defendants - -10 and 
11 are: entitled to restoration: of such bene- 
fits that would have accrued to the plaintiff 
ən account of the discharge by them of 
debts and liabilities of the cd-sharers’ men- 
tioned in Ext. Bl. There is no ‘dispute be- 
fore me regarding the share claimed in the 
plaint. 

10. The result is I set aside the judgment 
and decree of the Courts be ow and pass a 
preliminaty decree for partition of ‘the ` suit 
properties into eleven shares and for allot- 


ment of two shares to the plaintiff, as prayed ` 


for'in the plaint. He will also’ be entitled 
to’ the aforesaid share of prcfits from the 
date of the suit the quantum of which ` will 
be determined in the final’ decree. 
benefit that. would have accrued to the plain- 
tiff on account of the discharge of liabilities 
mentioned in Ext. B1 assignment will be re- 
The quan- 
tum of such benefits to be restored will also 
be determined and provided for in me final 
decree. 


11. Counsel for the reapandents submits 
that the alienees have effected considerable’ 


improvements. in the property. 
provements so effected 
allotted to their share without valuing the 
same as far as possible - and without pre- 


The im- 


judice to the rights of the plaintiff tọ have 


bis ‘share separately allotted to him. 
12. 
on admission, of. the Second . Appeal 


answer is that the plaintiff’s title -to the suit 


properties is not lost: by . advise | possession . 


and limitation... a le ot, 


eae 
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‘Any - 


in equity will be 


On the question of BW. formulated 
my, 
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. The Second Appeal is allowed; .There will, 
be no order as to costs. 
Appeal ‘allowed. 
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U. L. BHAT, J. 

Taxi Drivers’ Union and another, Peti- 

tioners v. Kerala State Road Transport Cor- 
poration and others, Respondents. 

O. P. No. 2400 of 1981-R, D/- 10-3-1982. 


(A) Motor Sea Act (4 of 1939), Sec- 
tion 2 (24), 42 (1). “Public place” —. 
Where access to ain road or place is 
permissive, it cannot be said that public 
have right of access to such road or place 
— Hence such road or place cannot be re- 
garded as public place. (Para. 5) 

(B) Motor Vehicles Act (4 of 1939), Sec- 
tions 2 (24), 42 (1) — Public place — Any 
place or stand at which passengers are pick- 
ed up or set down by stage carriage can be 
regarded as public place only if public have 
right of access to such place or stand. 

With regard to the main part of the defi- 
nition of “public place”, element of right of 
ACCESS dominates the definition. In certain 
cases a doubt may arise whether a place or 
stand at which ‘passengers are picked up or 
set down is also a public place because a 
particular place or stand may not be regard- 
ed as a road-or street or way or other place 
mentioned in the definition. The expression 

“other place” must be treated as “ejusdem 
generis” with the expression ‘“‘street, road or 
way” and cannot be a place for picking up 
or setting down passengers, since the shea 
essential element of “road, street or way” 
absent. It is to clear this ambiguity, if Ha 
and by way of abundant. caution that the 
inclusive definition is givén’ in S. 2 (24). 
Even in order that a‘ place may fall within 
the ambit of the inclusive definition, the 
element of right of access on the part of 
the public is a necessary concomitant. Other- 
wise the definition would:-be enlarged to an 
unrecognisable proportion and in such a 
case, every private place, where passengers 
are picked up and set down may have to be 
regarded as “public place”. Driving licence, 
permit, speed, traffic’ signs, production of 
licence etc. all have relevance to a “public” 
place’.- It-cannot be said that these provi- 
sions could have-any application to a place 
where publie have no right of access. There- 
fore, it cannot- be accepted- that in consid- 
ering whether the inclusive -definition applies 
to- a given case, the- clemenit: of right sie ac-- 
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cess fo the public need not tbe tasted upon. 
AIR 1967 Ker 270 (FB), Rel. on. (Para 3) 

4 Motor Vehicles Act (4 of 1939), Sec- 
tion 42 (1) — Permit to ply vehicle 
certain road or place is not public place and 
is not part of highway, no permit is neces- 
sary to ply vehicle i m “that Toad or to reach 
that place.’ a «Para 11) 
Cases digia Paras 


‘ Referredz- `. Chro 
AIR 1967 Ker 270: 1967 Ker LT 78 (FB). 7 

George Varghese Kannanthanam, P. :C. 
Joseph Pasheparambil,, Abraham. Vakicanal 
and Kurian. George Kannanthanam, for 
Petitioners; . Dr. George Mathew Kalap- 
purackal (for No. 1} and Sr. Central “Goyt. 
Standing Counsel (for. ae 2 and. 3), for 
Respondents. 

ORDER :— The first alione is the | Taxi 
Drivers’ Union and.the second petitioner, a 
taxi driver, ds, the Secretary. of the. Union. 
Members of the Unien and other taxi driyers 
have been parking their. taxis in the park- 
ing. area adjacent to the Cochin Aerodrome 
buildings and collecting passengers alighting 
_ from the various flights. The right to collect 
fees for the use of the parking area has been 
given on contract under Ext. P2 (a). Aero- 
drome -building and the park area are situat- 
ed about one furlong away from the National 
Hicshway. The road connecting the national 
highway and ithe aerodrome building. is call- 
ed for the purpose of this case. as, the. link 
toad. The first respondent, Kerala. “State 
Road. ‘Pransport ‘Corporation, decided . to in- 
troduce with effect from 18-5-1981 two stage 
carriage services under ithe same ‘Boeing 
Limited Stop Past Passenger’ from, Cochin 
' Aerodrome to Guruvayoor for the conve- 
nience of passengers reaching Cochin: from 
Bombay ,by Boeing flights. The buses- have 
stops at Ernakulam Jose. Junction, Alwaye 
By-pass, , Angamali, Chalakkudi, Kodakara, 
sAmballoor,:..Trichur,- Kunnamkulam, and 
Chavakkad. These two buses are to start 


not from the point in the National Highway , 


mearest to the aerodrome building. They 
Start aight from the parking area adjacent 
.f9 the aerodrome building, pass through. the 
link road and-reach the National Highway. 
Petitioners have no grievance -if the twa 
buses start from fhe point in the . National 
Highway neatest to the Aerodrome building 
without passing through the. link road or 
reaching the parking area in. the..aerodrome. 
whey apprehend fhat if these buses are 
allowed to pass through the link road -and 
reach the, parking area, ‘passengers with 
-destination towards north up to Guruvayoor 
-would- prefer to travel. by- these buses,-which 
are cheaper,..rather than: engaging. ‘taxis -and 
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thereby the custom, and inceme of the taxi 
drivers would. be considerably reduced. The 
learned counsel for the petitioners urged. twa 
main contentions against. the introduction 
of the two bus services from the parking 
area of the aerodrome. The first -contention 
is that the. parking area and the. ‘ink. road 
are “public Places”, and in order to Operate 
stage. carriage services in a public place, per- 
mit is necessary under S. 42,o0f the Motor 
Vehicles Act, 1939 (for short the. ‘Act’) and 
ne such permit to cover the link “road and 
the aerodrome parking place has been ob- 
tained by the first respondent. The second 
contention is that the first respondent has a 
right to obtain a permit under Chap. IVA 
only for operating stage carriage services in 
a highway; and the link road-and the park- 
ing area adjacent to the aerodrome building 
are not part of any highway and therefore 
the first respondent is ‘not entitled to a por- 
mit under- Chap. EVA of the Act. => 


2.; The first respondent is the Kerala Stata 
Road Transport, Corporation, represented by 
its Chairman.. - The second respondent is the 
Government of India, represented by its 
Secretary, Civil Aviation Department and 
the 3rd respondent is the Aerodrome Officer, 
Cochin Airport. The 3rd respondent has 
filed a counter-affidavit on behalf of respon- 
denfs { to 3. stating, inter alia, Cochin -Aero- 
drome is actually a Naval Air Station be- 
longing’ to the Defence. Department ‘of the 
Government of India and is a protected 
place, that Civil Aviation Departinent is per- 
mitted use of the tad on the terms and con- 
ditions contained in Ext. R1 fer construction 
of a civil enclave temporarily and additional 
Jand was allowed for this purpose . under 
Exts. R2 and R3 and construction of certain 
buildings also was sanctioned. Cochin. Aere- 
drome and premises are even now under the 
control of the Navy, that site of the link 
road also belongs to the Defence” Depart- 
ment and it was made available to E Civil 
Aviation Department as per Ext. that 
terminal buildiog was put up by a Civil 
‘Aviation Department, that the link road has 
gates at its approach near the National High- 
‘way, and that link road is open for use by 
those having cennection with flights and at 
other times the gates are: kept locked for 
security reasons. Public has no- right . of 
access to the link road or the parking place 
adjacent te the aerodrome building and. un- 
less there is such a right of access, this place 
cannot be regarded as public place for the : 
purpose of the Act. In this view no permit 
as necessary’ under. the provisions: :of the- Act. 


-Qn the. request of. the.-first . respondent, and 
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for the convenience. of the passengers using. 
Indian Airlines flights, the Civi. Aviatiem 
Department granted permissien to the - first 
respondent to bring their buses right up to 
the terminal building and the same is lawful. 
Petitioners have not suffered any iega} mjury 
and have no ‘locus standi to question this. 
Petitioners have also filed a reply afidavit 
rebutting these contentions. 


n Cochin Aerodrome lies about. a firfong 
away from the nearest pomt in the National 
Highway. In between is Je Hunk road, 
which begins from the Naffonal Highway 
and ends at the place in front of the termi- 
nal building where parking facilities are pre- 
vided. Tt is actually a Naval Air Sfation be- 
longing to the defence department of ‘the 
Government of India. Civil Aviation De- 
partment has been permitted to use the land 
and the facilifies and also to make necessary 
constructions for use as a Civil. Enclave. 
Indian Airlines, a Corporation , constituted 
under the Air Corporations Act, 26 af 1953 
is using the Aerodrome for commercial 
fights. Fhe lnk road is part of the [land 
belonging to the Defence Department. If is 
actually not part of the Aerodrome. In this 
view, ordinarily, K cannot be said that either 
the Jink road or the twe ends of the link 
road are places where public have access as 
a matter of right. Ht would appear that any 
such aecess is based primarily on the. per- 
mission given by the Defence Bepartment, 
if not the Civil Aviation Department 


4. The matter has to be considered m the 


light of the definition ef “public pkiee” mm 
Section 2 (24) of the Act. “Putte phoe” 
has been defined thus: - l 


“ “Publie place” means a road, street, way 

or other place, whether a thoroughfare ` or 
not, to which the public Wave a , right. of 
access, and includes any place or stand at 
which passengers are picked up or set down 
by a’ stage carriage.” 
From what has been discussed above im re 
gard to the Tight to the land and the aero- 
drome vesting in the defence department and 
the civil aviation” department and Indian 
Airlines having been allowed ‘te . operate 
commercial flights on that basis, rt. must fol- 
low that public have no access to ‘the place 
as 2 matter of right. 


5, However, according to fhe fearned 
counsel for the petitioners, provistens of the 
Air Corporation Act and fhe Air Craft Rufes 
will show that at feast a section of the pub- 
lic have ‘a right of access te the limk road, 
parking area and the aerodrome. Section Z 
(8) of the Air Cerperation. Act, 27 of 1953 
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states that: “Scheduled am transperi service” 
means “am air transport service. undertaken 
between -the same two os more places and 
operated) aceording to a published time table 
or wih fights: so regular or frequent that 
they ecsstifute a recognisably systematic 
series. each flight being oper fe use by the 
members af the public™ Rule 7 tcy of the 
Air Craff Rules authorises Civil Aviation 
Department to grant permission ta any vehi- 
cle to enter the Aerodrome. "t is, also made 
ekar that. the Government Aerodrome shall 
net Be open to use by any member of the 
publie except to the. extent determined by 
the. Government. From these provistons Ë 
follows that each flight in, this Airport is 
agen: to. ve by. members. ef the public; 

theugh. the. aerodrome shall net be open to 
use by any member of the public. except ta 
the extent determined by the Government. 
Pessikly, thie rule has. reference to use of the 
acredrome by aircraft. A member, ef the 
public to whom. Indiam Airlines issues a flight 
ficket is: certainly entitled te perrorm his. 
jeumey by the concerned flight from this 
Aérodrome. For that purpose he will fave 

alsa the sight te reach the Aerodrome. In 
this ease fie can reach the aerodrome only 
by using the link road: and. the parking 
place. But this is a sight which dees not 
vest in all members ‘of the public or in a 
definite section of the public. W isa right 
eentingent an the member of the public 
purehtasing an air ticket from: the Corpora- 
tom Efe passes through the fink: read and 
fhe parking area not in exeretse of any right 
vested! in: him: as. a member ef the. public, 
bet on account of the permission given by 
the concerned department. -Io other werds, 
the aecess is purely permissive. t may b 
that Ciuil Aviation Bepartment or the 
Defence Department are. ebliged to grant 
permission. to passengers, to pasg through the 
link road. That will not mean - that. s 
passengers. er members: of the public have 
a right of access. as. such. | therefore, ho 
that the first part of the definition: of the 
wad “public place” in S- 2 (24) a£ the Act 
will net apply to. the instant case simee pub- 
lic Ras: no. right of access to the link road 
or the. parking area in the aeredrome pre 
mises. 

é The definition of “onbtic place” con- 
tains an inclusive definition. “Public place” 
includes “any place. or stand at which passen- 
SEES are picked up or set down By a stage 
carrizge™. “The. argument advanees on be- 
Balt ef: the petitieners is. that parking area 
where the. Buses Bawing- traversed’ the link 











foad: step, is a- place Where passengers are 
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picked up and set down and therefore it is 
“public place” whether or not public have a 
right of access to that place. Learned coun- 
sel for the petitioners explained that when- 
ever a stage carriage of the first respondent 
reaches the parking area and sets down -` or 
picks up passengers, that place of setting 
down or picking up becomes a ‘public place’ 
within the meaning of the Act. The learned 
counsel for the first respondent and the learn- 
ed Central Government standing counsel 
contend that inclusive definition is only in- 
tended to remove any ambiguity in the first 
part of the definition and it does not extend 
the scdpe of the definition and will not bring 
in a category which is actually outside the 
purview of the definition. 

7. The considerations which should be 
borne in mind in interpreting an inclusive 
definition have been considered by a Full 
Bench of this Court in the decision reported 
in Krishnan Nair v. Sivraman Nambudiri 
(1967 Ker LT 78):(AIR 1967 Ker 270). 
That case dealt with definition of ‘kanom’ 
which also contained an inclusive definition. 


The Full Bench obeetved: as follows (at 
p. 278 of AFR): : 
“A definition which first tells us whata 


thing means and then goes on to say what 
it includes, can use the inclusive device for 
three entirely different purposes. First, by 
way of illustration, or of enumeration of the 
forms the thing defined commonly assumes, 
by naming things that clearly come within 
the meaning given. Secondly, for roping in ' 
things that. either partly or in whole, would 
not come, within the meaning. Thirdly, by 
way of abundant caution; so as-to put it be- 
yond doubt that certain - things do come 
within the meaning.” 

In the present case inclusive definition is not 
given by way of illustration or enumeration 
of places which clearly come within the 
meaning of “public place” -given in the ear- 
lier part of the definition. According to the 
learned counsel for the petitioners, inclusive 
definition has been given to rope in places 
which would not come within the meaning 
of the word “public place” as defined in the 
earlier part of the definition. . According to 
the learned counsel for the. respondents, the 
inclusive definition has been given by way 
of abundant caution to put.it beyond doubt 
_ that certain. places do not come within. the 
‘meaning of ‘public place’. 


8. It' appears to me that the contention 
. of the respondents has to be accepted. 
What ‘is defined is not a place but.a .‘public 
place’. Emphasis is on the word. ‘public’. 
“Public piace: is defined. in the main: part* 
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of the definition as “a road, street, way or 
other place, whether: a -thoroughfare or not, 
to which the public have’ a‘ right of .access”. 
The aecent is not on the circumstance tha 
public‘ have access, but it is on the. circum- 
stance that public- have a right of access, 
Element of right of access dominates the 
definition. It may be -that in certain cases a 
doubt may arise whether.a place or. stand 
at which passengers are picked up or set 
down is also a public place. That is because 
a particular place or stand may not be re- 
garded as a road or street or way or other 
place mentioned in the definition. The ex- 
pression “other place” must be treated a 
“ejusdem generis” with the expression “street, 
road or way”. Thus, there can be a view 
that “other places” mentioned earlier must 
necessarily be something like a “road, street 
or way” and cannot be a place for picking 
up or setting down passengers, since th 
other essential element of “road, street or 
way” is absent. It appears to me that it is 
to clear, this ambiguity, if any, and by way 
of abundant caution that the inclusive defi- 
nition is given in S. 2 (24) of the Act. Even 
in order that'a place may fall within th 
ambit of the inclusive definition, the element 
of right of access on the part of the public 
is a necessary concomitant. To hold that 
the inclusive definition is intended to rope 
in places where public have no right - 
access would be to. enlarge the definition to 
an unrecognisable proportion and in such a 
case, every private place, where 
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regarded as “public place”. An. analysis of 
the various sections of the Act would ` show 
that driving licence, -permit, speed, laden 
weight of the vehicles, traffic signs; produc- 
tion of licence and R. C. on demand by cer- 
fain Officers, etc. all have relevance to a 

‘public place”. Ft cannot be said that these 
provisions could have any application to a 
place where public have no right of access. 
Therefore, it cannct be accepted that in. con- 
sidering whether .the inclusive definition 
applies to a. given case, the element of righ 
of access to the public need -not be insisted 
upon. In the instant case, even though the 
buses: belonging to the first respondent 
traverse through the link road and use the 
parking area in front of the . aerodrome 


building for picking up and setting . -down 


passengers, since the public have no right of 


access as a matter- of right, but. have access 


‘only by way of permission, I hold that; -these 


places, viz., the link road. and parking area 
are not ‘public places’: as defined“in the Act, 
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= 9, Section 42- (1) of the Act. states, inter 
® alia; that “no owner. of a. <ransport.. vehicle 
ghall -use or permit the use of the vehicle in 
any ‘public place (whether or not such vehi- 
cle is actually carrying amy passenger OF 
goods) save in accordance with the condi- 
tions of a permit granted Dr countersigned 
by a Regional or State Transport. Authority 
Sedatitats » There is no dispute that the first 
ing along the route up 
Respondents have no case that the permit 
mentions the link road or the parking area 
in front of the terminal. building in the aero- 
drome. It is unnecessary to mention in the 
permits these places, since this road or ` the 
place is not a ‘public place’. The permit is 
required only if .the. transport vehicle is. to 
- be used in a public place. Absence of, a 
permit to ply buses of the first respondent 
along the link road or to take the buses, to 
the parking area in the aerodrome cannot be 
violation of S. 42 (1) of the Act. _ = 
V10. It is open- to the first respondent. to 
apply for permission under S.°42. .At ‘the 
game time Chapter IVA gives. certain.: addi- 
tional privileges: to the State Transport 
Undertaking like. the first respondent. .Sec- 
‘tion 68-C deals with preparation and publica- 
tion of a scheme of.road transport service 
of a State Transport Undertaking, either.in 
relation to any area or in relation to a route 
or part thereof. Section’ €8-D contemplates 
objections being filed to the scheme by inter- 
ested parties.. After. hearirg .objections, if 


‘any, the authority -concerned may cancel the’ 


' scheme or. modify the scheme under S. 68-E 
of the Act. -When once a scheme is finalis- 
ed under Sec. 68-E, by virtue of Sec. 68-F, 
‘ State Transport. Undertakirg gets a right to 
obtain permit in respect of a notified area 
or a notified route. It:is open to the State 
Transport Undertaking to follow the proce- 
dure laid down in Chap. IVA. We are not 
concerned with the expression “notified area” 
found in Chap. IVA. Thə. word “route” is 
defined in S. 2 (28A) of the Act as.“a line 
of travel which specifies the highway which 
may be traversed by a motor vehicle between 
one..terminus and another “Highway”: has 
- not been defined in the Act? . According to 
| Black’s: Law -Dictionary, “highway” -is “free 
and public road, way: or street: one’ where 
„ every person has a right to.use”. It.is the 
., Stand taken by the. petitiomers as well as by 

the respondents that the link road ` and the 
parking area near the’ terminal | building ~in 

' the ‘aerodrome .is ‘not .a’ “public street, road 

nor way? where every member of the public 


mes 


has a right, of. access,. Obviously it is: not.a. 
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highway. .If that be so, these places cannot 
_be included in a notified. route’ or part there- 


Glin = hu Bue 2. l 
<11. It is argued by the learned counsel 
for. the petitioners’ that if the link road and 
the parking area cannot be included’ in a 
notified area or route, under S. 68-F, the -re- 
spondent cannot get a permit to ply buses 
in the link road and the parking area in the 
aerodrome.. I am afraid, this conclusion 
does not follow. -The conclusion can only 
be that if a certain road. or a certain place 
is not a ‘public place’ and is not part of 
‘highway’, no. permit is necessary for the! 
first respondent to ply the buses in that Toad! 
or to reach that place. In other words, for 
the purpose of the M. V. Act, though _ not 
for the purpose of other statutes, the link 
road and the parking area are not public 
places. That being so, the first respondent 
does not require any permit to operate buses 
along the link road and to the parking place 
in the aerodrome. What is required is only 
permission from the Civil Aviation Depart- 
ment and that permission has been granted 
as is seen from the counter-affidavit, 

12. In. this view, there is no illegality -or 
violation of the provisions of the M..V. Act 
in the first respondent operating.two buses 
along the link road.and picking up or set- 
ting down passengers at. the parking area in 
front of the terminal building at Cochin 
Aerodrome; -..Hence, it is unnecessary . for 
me to consider whether’ petitioners have 
thereby suffered any legal injury or whether 
petitioners have locus standi to file this ori- 
ginal petition. i 

In the result, this original petition is dis- 
missed, but without costs. 

Pefition dismissed. 
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K.. BHASKARAN AND 
l K. SUKUMARAN, JJ. 
. Kunjukrishnan, Appellant . v. 
Kerala and others, Respondents. 

-A. S. No. 267 of .1977, D/- 2-12-1982. 

<- Contract Act (9 of 1872), Ss. 32, 56 — 
Kerala Forest Act (4 of- 1962), Section 79 — 
‘Auction of forest coupe’ — Highest bidder’s 
offer accepted — Bidder -depositing earnest 
money and- undertaking to execute ‘formal 
contract and-also to be bound by terms of 
sale notice — Failure by: him’ to execute 
formal contract — Held loss to Govt. by re- 
sale of the coupe could-be realised from him 


State of 


7 


under- Revenue -Recovery Act: © 
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Where an auction purchaser had. affixed his 
signature in the auction paper undertaking 
to be bound by the terms and conditions of 
the sale notification, and had also, at the 
conclusion of the auction, signed in the sale 
list accepting the sale to be governed by the 
conditions mentioned in the sale notification, 
and the competent authority had accepted 
the tender, the bidder was bound to remit.the 
further instalments; otherwise the earnest 
money could be forfeited and the instalments 
due could be recovered under the provisions 
of the Revenue Recovery Act, particularly in 
view of the provisions contained in Sec. 79 
of the Kerala Forest Act. 1980 Ker LT 462, 
Rel. on. (Para 10) 


Held further that there was no condition 
in sale notification that for any specific 
period there would not be any coupe sale. 
Secondly, what exactly was the extent of the 
fluctuation of the price of timber in the 
market, there is no evidence. Assuming that 
there was some fall in price in timber in the 
market, that by itself would not render the 
contract void on the plea that it is an agree- 
ment to de an act impossible in itself. The 
sale pursuant to sale netice is enforceable 
either under Section 32 or Section 56 of 
Contract Aet. (Para 12) 
Cass Referred: Chronological Parag 
AIR 1981 SE 2010 (2) ti 
AIR 1980 SC 680 : 1980 Ail LJ 278 hi 
AIR £980 Ker 212 : 1980 Ker LF 421 10 


1980 Ker LT 462 10 
AIR 1973 SC 1164 H 
AER 1972 SC 915 W 
AIR 197} SC 2295 | it 
AIR 1967 SC 203 . | H 
AIR 1963 SC 1685 10 


P. H. Sankaranarayana Iyer, for Appel- 
lant; Govt. Pleader, for Respondents. 


BHASKARAN, J.:— Plaintiff is the appel- 
lant. The suit was one for declaration that 
Ext. B4 agreement entered into by the plain- 
tiff with the 3rd defendant on 20-11-1975 and 
Clause 8 of Ext. B-1 ‘sale notification issued 
by the 3rd defendant regarding the sale of 
residual tree growth from the plaint coupe 
were unenforceable in law and that the plain- 
tiff was not liable to pay any amount to the 
defendants on the basis of the said agree 
ment or Clause 8 of the sale. notice; and alse 
for a perpetual injunction restraining the. de~- 
fendants from recovering the amount men- 
tioned in the notices issued on 9-6-1976 
(Ext. A-1) by the 3rd defendant by invoking 
the: provisions of the Revenue Recovery Ac? 
or from. appropriating the amount deposited 
by the plaintiff with 3rd defendant on 20-11- 
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1975 as part of the earnest money. As a 
consequential] relief the plaintiff also prayed 
for a decree to recover a sum of Rs. 13,640/- 
together with interest on the principal amount 
of Rs. 13,000/- from 7-10-1976 till realisa- 
tion at the date of 7% per annum. The 
farther relief sought in the suit was for the 
recovery of the movables described in Sche- 
dule II to the plaint, in case the defendants 
fail to deliver those movables, the plaintifi 
was to be given a decree for recovery of a 
sum of Rs. 13,510- being the value thereof, 

2. The material allegations in the plaint, 
relevant for the purpose of this appeal, could 
be stated as follows :— Sub-coupe No. 1 of 
Anakkulam:Coupe No. 5 in Anchal Range 
of Punalur Forest Division was vested with 
the ist defendant, the State of Kerala and 
was under the control and supervision of de- 
fendants 2 and 3 (the Circle Conservator of 
Forests, Quilon, and the Divisional Forest 
Officer, Punalur, respectively) during the 
material time. The 3rd defendant sold the 
Tight. to collect and remove all the residuary 
tree growth in the plaint coupe on 20-11-1975 
by public. auction. The conditions of sale 
are set forth in the notification published by 
the 3rd defendant on 11-10-1975 (Ext. B-1) 
of which Ext. B-2 was the gazette publica- 
tion. As per the terms of this notification, 
the 3rd defendant was to accept the bid, and 
the 2nd defendant was to confirm the accept- 
ance for completing the. contract of sale. 
The timber and firewood had to be removed 
from the coupe before 31-3-1976. On accept- 
ance .of. the bid by the 3rd defendant, the 
successful bidder had to deposit Rs. 10,000/- 
or 1/3 of the bid amount whichever is less as 
part payment of earnest money. The bidder 
had also to execute an agreement with the 3rd 
defendant providing that the bidder would not 
withdraw the bid before confirmation of the 
acceptance by the 2nd defedant. On confirma- 
tion by the 2nd defendant, the bidder would 
deposit one third of the bid amount as earnest 
money and execute a formal agreement with 
the State incorporating the terms’ and condi- 
tions governing the contract of sale. In the 
auction held on 20-11-1975 the. plaintiff parti- 
cipated and bid the coupe for. Rs. 2,09,000/-. 
Since the plaintiffs bid was the highest, the 
3rd defendant accepted it, subject to con- 
firmation by the second defendant. The 
phintiff deposited Rs. 10,000/- with the 3rd 
defendant as per the terms of the notifica- 
tion. The plaintiff also executed an agree- 
ment with the 3rd defendant agreeing to 
execute a formal agreement. with the Ist de- 
fendant after the acceptance of the bid was 
confirmed by the 2nd defendant. As per the 
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terms of the agreement, if ‘the plaintiff failed 
to execute the formal agreement the Ist de- 
fendant shall have the power and authority 
to recover fromi the plaintiff any- loss or 
damage caused to the Government as might 
be determined by the Government. - The 
Government could also recover the loss or 
damage by appropriating the above earnest 
money deposited by -the pleintiff and if that 
was found inadequate, the balance could be 
recovered from the plaintiff. and his pro- 
perties under the Revenue Recovery ‘Act. 
The 2nd defendant confirmed the acceptance 
of plaintiff's bid by the 3rd defendant as pez 
his proceedings dated - 10-12-1975 (Ext. B-5). 
The confirmation of acceptance was .com- 
municated to the plaintiff on 20-12-1975. 
On 19-12-1975 the 3rd: defendant had ‘sold 
by public auction the residuary growth from 
19 coupes in Punalur Division. The timber 
worth -Rs. 17,2&,300/- was sold. ffrom the 
coupe. Timber from these coupes was also 
directed to be removed before 31-3-1976. 
Between 20-11-1975 and ` 23-12-1975 timber 
worth about 50 lakhs of rupees was sold 
from the neighbouring divisions of Konny 
and Kulathupuzha; and such a large scale 
sale of timber from Govertment Forests had 
never. taken place any. time before that. The 
result was that there was heavy' slump in the 
price of timber and firewood. -During this 
period the Government of Tamil Nadu also 
promulgated orders‘ under the Essential Com- 
modities Act,. fixing the maximum price of 
firewood at Rs, 90/- per ton. This caused a 
further decline in the price of.. timber and 
firewood. This was not a situation contem- 


_ plated- at the time when the plaintiff bid in 


auction. It was. humanly tmpossible for the 
plaintiff to sell timber from the plaint ccupe 
within 31-3-1976. . There were no bidders át 
the several auctions conducted by the de- 
fendants subsequent to 20-12-1975. The 
plaintiff and other persons who bid at the 
auction held on 10-11-1974 . represented to 
the defendant for extension of the term by 
10 months as a condition for executing the 
formal agreement. : No regiy was given by 
the defendants. As .the ~plaintiff did ‘not ex- 
ecute the formal agreement, on 20-2-1976 
the 3rd defendant issued: .s. notice to: the 
plaintiff intimating him: that if-he did: . not 
execute the formal agreement by 27-2-1976; 
the residuary treé growth from the plaint 
coupe would be resold by public auction: 
The plaintiff-was also intimated that the part 
of the earnest money: deposited by him 
would be forfeited; and'the foss, if any; sus- 
tained by the ist defendan: as a result of 


the resale would be récovered ‘from . ‘him. 
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Then the plaintif urged ‘the. defendants. to 
consider the- representation made earlier. 
No orders ‘were passed on the. representation. 
made by the plaintiff and others. The 3rd 
defendant resold the residuary tree growth 
in the plaint coupe by publication on 30-3- 
1976. One S. Prasanna Kumar was:: the 
highest bidder in the auction. The bid was 
for .Rs. 1,38,200}-. The 3rd defendant ac- 
cepted the bid; end the 2nd defendant con- 
firmed it. On 9-6-1976 the 3rd defendant 
to the plaintiff 
demanding to pzy Rs. 70,800/- as loss re- 
sulting from resale and a sum of Rs. 600.77, 
the proportionate cost for’ advertising the 
resale.'-The 2nd defendant. was also taking 
steps to recover the amounts from the plain- 
tiff by invokirg the provisions of the 
Revenue Recovery Act. The action of the 
defendants was unauthorised, illegal and ab 
initio void. The agreement entered into by 
the plaintiff with the 3rd defendant on 20-11- 
1975 was only an agreement to enter into a 
formal agreemeni with the ist defendant and 
as such it was unenforceable in law. De- 
fendants were not entitled to recover any 
amounts from the plaintiff on the basis of 
that agreement. The agreement dated 20-11- 
1975.. (Ext. B-4) and clause 8: of. the sale 
notice (Ext. B-i) are unsupported by consid- 
eration and are void and unenforceable. 
The 3rd defendant was not authorised -by 
the Governor of Kerala to enter into an 
agreement dated 20-11-1975 (Ext. B-4). The 
agreement was aot executed in the name of 
the Governor. So the Government did not’ 
comply with the provisiens of Art. 299 of 
the Constitution of India. It was not bind- 
ing on the ist defendant. The ist defendant 
could not derive any right under that agree- 
meat. The terms of the formal agreement 
sought to be executed were not specified in 
the agreement dated 20-11-1975. So this 
agreement to enter into- a formal agreement 
was not legally enforceable. <The contract 
of sale of a reSidual tree growth from the 
plaint coupe to the plaintiff was not com- 
plete. Before the execution of-.the formal 
agreement it was.open.to the. plaintiff to 
withdraw the bid. The refusal of the defen- 
dants in. extending the term of the . plaintiff 
by 10 months was arbitrary and uncon- 
scionable. . This action on the part of the 
defendants has absolved the plaintiff from 
all liabilities. under the. agreement. Even if 
it was found that the ‘contract of sale was 
complete, the 3rd- defendant - was not compe- 
tent to- resell the residual, tree growth ‘-with- 
out cancelling . the contract by the plaintiff. 
The defendants‘ had not sent any “notice tó 


76 Ker. 


the plaintiff cancelling the contract. The 3rd. 


defendant was not competent to cancel the 
contract, The 2nd defendant had not con- 
firmed the cancellation, if any., Even if there 
was a concluded contract of sale, the con- 
tract was frustrated by the action of the de- 
fendants in effecting large scale sale of tim- 
ber and firewood on 1-12-1975. The loss oF 
damage referred to in the agreement dated 
20-11-1975 (Ext. B-4) and clause 8 of the sale 
notice (Ext. B-1} could only be the expenses 
of resale; it could not include the difference 
between the plaintiff's bid and the price 
fetched on the resale. The reasonable com- 
pensation could only be the loss or damage 
actually suffered by the defendants. It could 
not exceed the earnest money deposited by 
the plaintiff. ) : 

3. In their written statement defendants 
1 to 3 contended that the suit was not main- 
tainable either in law or on facts. The right, 
title and interest over sub-coupe 1 of Ana- 
kulam coupe No. 5 in Anchal Range sche- 
duled in the plaint get vested in Sri S. Pra- 
sanna Kumar who bid it in resale conducted 
on 30-3-1976. The right of removal of resi- 
dual growth was exercised by him on_ the 
basis of the agreement executed on 22-6- 
1976. The'sale in which the plaintiff parti- 
cipated took place on 20-11-1975. The terms 
and conditions of the sale were as published 
in the Kerala Gazette on 28-10-1975 as notice 
No. PA1.662/75 dated 11-10-1975. Short 
notices were also published in two prominent 
Malayalam dailies, Malayala Manorama 
dated 3-11-1975 and Kerala Kaumudi dated 
2-11-1975. The above notices were signed, 
and were accepted by all the bidders who 
participated in the sale. After the accept- 
ance of the bid by the 3rd defendant the 
plaintiff on 20-11-1975 ‘executed a bond 
undertaking to abide by the terms and con- 
ditions of the sale notification. Subject to 
confirmation by the 2nd defendant the plain- 
tiffs bid for Rs. 2,09,000/- was provisionally 
accepted by the 3rd defendant. The plaintiff 
deposited Rs. 10,000/- as a part payment of 
the earnest money. He had -executed an 
agreement with the 3rd defendant: agreeing 
to execute a formal agreement with the Ist 
deféndant. “As per the terms incorporated 
in the bond executed by the plaintiff he was 
liable to the respondents for all the loss in- 
curred by the ist defendant due to laches on 
his part. R. R. proceedings sought to be en- 
forced were legal, and could not be ques- 
tioned by the plaintif. The acceptance of 
the plaintiff's bid by the 3rd defendant was 
confirmed by the 2nd defendant, and it was 
communicated to the plaintiff on 15-12-1975 
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(Ext. B-6). The plaintiff acknowledged if on 
J8-12-1975 (Ext. -B-8). . After -the- auction 
dated 20-11-1975, 17 sub-coupes of Punalur 
Division were sold on 19-12-1975, one sub- 
coupe on 8-1-1976 and 10 sub-coupes on 
20-1-1976. The bidders including the plain- 
tiff who participated in the auction on 20-11- 
1975 relating to the plaint coupe were fully 
aware of the probable sale of coupes coming 
up for sale subsequently. No assurance was 
given to the plaintiff that no further coupe 
would be sold. During the previous years” 
also several coupes were sold one after an- 
other. The statistics regarding the sale of 
timber given in the plaint were not correct. 
The defendants were not responsible for the 
fall in price of timber or firewood. The 
plaintiff had not made any earnest attempt 
to perform his part of the agreement of sale. 
Several other bidders who bid other | sub- 
coupes on 20-11-1975 along with the plaintiff 
had executed the agreements as they were 
bound to do, collected.and.removed the tim-. 
ber and firewood within the stipulated time 
and successfully completed the contracts: 
There was no information regarding the re- 
presentation referred to in para 12 of the 
plaint. Even if there was any representation 
there was no provision for granting exten- 
sion Of time for a period of 10 months. The 
failure of the plaintiff to execute the agree- 


ment was in violation of the terms of sale 
notification and the bond already executed 
by him immediately after the sale. A sum 
of Rs. 70,800/- towards -the loss resulting 


from resale and Rs. 600.77 towards advertis- 
ing charges for the resale notification were 
due to the ist defendant from the plaintiff. 
Sieps were initiated for recovery of this 
amount from the plaintiff under the Revente 
Recovery Act. After appropriating the 
earnest money of Rs. 10,000/- the balance 
to be realised was Rs. 61,400.77. Out of 
this amount, a sum of Rs. 13,512.80 ` had 
already been recovered and the balance . at 
present was only Rs. 47,887.97. The 3rd de- 
fendant was an authorised agent of the Ist 
defendant and action taken by him was legal 
and valid. The agreement entered into by 
the plaintiff with the 3rd defendant on 20-11- 
1975 was enforceable. Clause 8 of the sale 
notice was also enforceable by “the defen- 
dants.” It was supported ` by consideration 
and was valid. The 3rd defendant: was au- 
thorised by the Government in Notification 
No. 82347;/MS/55/PD dated 3-11-1965 and 
695030/MS/64/PD dated 22-2-65 te -enter 
into agreement on behalf of the Government. 
The agreement was executed on behalf ~ of 


the Govertiment in the naime of the -Gover- 
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nor as per. the provisions of Art. 299 of. tne 
Constitution of India. In-ckuse:.17* of the 
sale notification it was made clear that a 
draft of the’ agreement was available in the 
office, that the bidders migh: get themselves 
acquainted with the conditions of sale, be- 
fore participating in the sale and that amy: 
complaint raised afterwards regarding che 
conditions ‘in the sale notice or draft agrse- 
ment would not be accepted. The terns 
were quite clear and the plaintiff had made 
himself acquainted with them. The contract 
of sale was complete as soon as the - offer 
made by the plaintiff was accepted by -he 
competent authority and the acceptance was 
communicated to him. It was not correct to 
say that the acceptance became complete only 
when the execution of the <egreement, which 
was a subsequent event, took place. Once zhe 
acceptance was complete, it was not open to 
any of the contracting partizs to withdmw 
from the offer. The plaintiff ,had.-no rizht 
to withdraw at that stage. . 
ing rules there was no provision to extend 
the period for removal of timber by 
10 months. As per the contract, the right 
to resale the coupe without formally cansel- 
ling the contract, was reserved with the de- 
fendants. No notice was contemplated for 
that purpose. The 3rd -deZendant through 
notice dated -24-3-1976 (Ext B-12) informed 
the plaintiff about the reauction of the co.ipe 
at his risk and loss. The 2nd defendant rad 
already confirmed the sale as per the provi- 
sions of the notification and it.. was Culy 
communicated to the plaintiff by the 3rd de- 
fendant. As per his letter CC2-3095/76 deted 


24-2-1976 the 2nd defendan; authorised the 
3rd defendant to reauction the coupe. The 
allegation that the contract was frustreted 


by action of the defendants was not correct. 
The plaintiff had no reason to believe “hat 
there would not be any further sale of the 
coupe during the current yzar. The loss or 
damage for which the plamtiff was made 
liable was determined on the basis of the 
terms and conditions contained in the sale 
notification and also in the written agree- 
ment dated 20-11-1975. Since the obliga-ion 
of the contracting parties was definite, there 
was nothing unconscionable about it.- TĦere 
was no cause of action as against the de<en- 
dants. The plaintiff was the auction-pur- 
chaser of coupe-No. 2 of Oil Plantation. 
He successfully performed his part of the 
contract and was eligible for repaymen~ of 
the. earnest money. The total amount due 
to the. plaintiff on that sround _ including 
interest. up to 13-10-1976 was Rs. 13,647.80. 
The liability of the plainti at the rele-ant 
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period amounted te: Rs. ,:145/-. -Fhe balance 
amount: of Rs.. 13,512.80, was adjusted 
towards the liability in: the instant case. An 
amount of Rs. 10,000/- deposited by thz- 
plaintiff on 20-11-1975 was credited earlier. 
An amount of Rs. 47,887.97 was due from 
the plaintiff. The attachment of movables 
shown in the plaint was admitted. The 
movables were atiached with due notice and 
as -provided in the Revenue Recovery Act 
by the Tahsildar, Quilon, -who was auth- 
orised by the District Collector for realising 
the arrears due to the State. The plaintiff 
could recover the movables on . payment of 
the dues for which the attachment was effect- 
ed. The plaintiffs suit was mainly for 
declaration that the agreement entered into 
by him with the 3rd defendant on 20-11- 
1975 (Ext. B-4) and clause 8 of the sale noti- 
fication (Ext. B-1) are unenforceable. This 
requires court-fee on the market value under 
Section 25 (d) of the Court-iees ‘and Suits 
Valuation Act. The prayer for sétting aside 
the attachment of movables was not an ancil- 
lary relief. For that relief plaintiff had to 
pay court-fee under S. 41. The plaintiff was 
not entitled to any relief. — 

4. The issues settled for trial on the basis 
of the above pleadings were the following: 

“1. Is not the suit maintainable? i 

2. Is the plaintiff liable to execute a for- 
mal agreement of sale regarding the right of 
collection of residual growth from the plaint 
coupe ? 

3. Is there a concluded contract between 
the plaintiff and defendant No. 1 regarding 
the sale of the right to collect residual tree 
growth from the plaint coupe? If so, is the 
plaintiff absolved from liability to perform 
his part of the contract? 

4. Is. the agreement dated 20-11- 1975 én: 
tered into by the plaintiff with the third de- 
fendant legally enforceable ? 


5. Is clause 8 of the sale notice valid and 
enforceable ? 

6. Is the plaintiff absolved -from liabilities 
under the agreement dated 20-11-75? - 

7. Is the 3rd defendant competent to re- 
sell the right of collection of residual EEO 
from the plaint coupe? 

8. Are the defendants entitled to get com- 
pensation from the plaintiffs? If so what is 
the quantum ? ? 

9. Is the plaintiff entitled to the icine: 
tion prayed for? .. 

10. Is the plaintiff entitled to the 
iion prayed for ? 3 

11. Is the plaintiff entitled to recover any 
amount from the defendant ? If so, whens 
the quantum.? 


Anjune- 


, 
si! . 


78 Ker, 


12. Is the plaintif entitled te recover the 
movables described in Schedule fi to the 
plaint 7 | ' 

i3. Is not the notice served on the defen- 
dants under S. 80 of the C. P. C. valid? Is 
= the suit bad for failure to serve a valid 
notice under S. 80, C. P. C.? | 


14. Is the suit properly valued ? 
per court-fee paid ? 
15. Relief and costs ?”. 


5, On the side of the plaintiff P. Ws. {í 
and 2 were examined and Exts. A-1 to A-5 
marked; on the side of the defendants P.W. { 
wus examined and Exts. B-1 to B-15 were 
marked. l 

6. The trial Court considered issues 4 and 
6 together. The discussion is found in para- 
graphs 6 and 7 of the judgment of the trial 
Court. The finding was that since Ext. B-4 
. was not legally enforceable, it did not bind 
the plaintiff; these issues were answered in 
favour of the plaintiff. The discussion on 
issues 3, 5 and 8 which were considered 
together is found in paras 8 to 10 of the 
judgment appealed against. The finding of 
the Court below was that the defendants 
were entitled to claim by way of compensa- 
tion thé difference between the twọ bid 
amounts and the actual cost for effecting the 
resale. The finding on issue No. 2 recorded 
in para 11 was that by virtue of the condi- 
tions in Ext. B-1 the plaintiff was liable to 
execute a formal agreement after the coun- 
firmation of the sale in his favour under 
Ext. B-5. In para 12 under issue No. 7 the 
Court below found that the 3rd defendant 
was competent to resell the right of collec- 
tion and removal of the residual tree growth 
from the plaint coupe. The finding under 
issue No. 9 recorded in para 3 of the judg- 
ment was that the plaintiff was entitled to a 
declaration that Ext. B-4 was not valid and 
binding on the plaintiff. The finding under 
issue No. 10 recorded in para 14 of the judg- 
ment was that the plaintiff was not entitled 
to an injunction restraining the defendants 
from enforcing clause 8 of Ext. B-1. The 
finding under issue No. 11 in para 15 of the 
judgment was that the plaintiff was not en- 
titled to recover any amount from the defen- 
dants, since the action of the defendants in 
enforcing clause 8 of Ext. B-1 was perfectly 
legal. In para 16 the finding under issue 
No. 12 was that the movables described | in 
Schedule II to the plaint were attached by 
the defendants for the amounts due :from 
the plaintiff and as such the plaintiff was 
not entitled to recover the movables describ- 
ed in Schedule If. Under issue No. 13 - in 
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para 17 of the judgment the finding recorded 
was that the notice under S. 80, C. P. C. was 
perfectly valid. The finding on issue No. 14 
discussed in para 18 was that the court-fee 
paid was correct, The finding in para 19 of 
the judgment on issue No. 4 was that the 
suit was maintainable and in para 20, dealing 
with issue No. 15, the Court declared that 
Ext. B-4 agreement was null and void. As 
the success was partial, the parties were di- 
rected to suffer their costs. 

7. Clause (8) of Ext B-i 
anction notification provides : 

“(8) For failure to remit the security, 
balance value etc., on the due date or exten- 
sion, the right acquired shall be cancelled 
and the amount already paid will ‘be for- 
feited to Government. The right shail also 
be resold at the risk and joss of the con- 
tractor who shall then be held responsible 
for any loss to Government resulting from 
each resale; but shall. have no claim over the 
gain, if any. The loss will be recovered as 
per the Revenue Recovery Act in force or 
by any other legal means.” 

$. Sri P. H. Sankara Narayana Tyer, the 
counsel for the appellant-plaintiff, contended 
that as there was no concluded contract in 
conformity with the provisions of Art. 299 (1) 
of the Constitution, the plaintiff was under 
no obligation to the respondents with re- 
spect to the bidding which took place on 
20-11-1975. His case was that Ext. B-4 pro- 
vided for the execution of a further agree- 
ment to the ist respondent Government; not 
to the Governor; and even that agreement 
not having been executed, there was ‘no en- 
forceable contract to give rise to any liabi- 
lity against the plaintiff. Article 299 (1} of 
the Constitution provides : 

“(1) All contracts made in the exercise of 
the executive power of the Union or of a 
State shall be expressed to be made by the 
President, or by Governor of the State, as 
the case may be, and all such contracts and 
all assurances of property made in the exer- 
cise of that power shall be executed on be- 
half of the President or the Governor by 
such persons and in such manner as he may 
direct or authorise.” 

Analysing the provisions of Art. 299 (1) of 
the Constitution, it was submitted by the 


sale 


coupe 


counsel that in order to comply with the re- 


quirements of the Article, firstly, it must be 
executed by a person duly authorised by the 
President or the Governor, as the case may 
be; secondly, it must be executed by.. such 
person on behalf of the President or the 
Governor; and thirdly, it must be expressed 
to be by the President or the Governor, as 
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the case. may be. Nene of the respondents, 
he pointed out, had absolutesy any author-ty 
for executing a contract in the nature -of 
Ext. B4 on behalf of the Governor, amd, 
therefore, Ext. B-4 did not either confer any 
right on the respondents, or cast. any otli 
- gation on the appellant. 2 

9. Fhe Govt. Pleader, appearing for he 
respondents, conceded fairly that Ext.. - B-4 
could not, be treated as a contract execused: 
in conformity with the prov-sions of Arti- 
cle 299: (1): of the Constitution. All the sane, 
he would contend that even in the absence 
of Ext. B-4, the respondents: were entitled te 
succeed, and no interference. with the judg- 
ment and! decree of the: Court below was 
called’ for. According to him, the plaintiff 
participated in the anctian that; took place on 
20-11-1975 pursuant to. Ext. B-t sale notifica- 
tion, of which Ext. B-2 is tie gazette puoli- 
cation. The signature of the intendeng 
bidders, including that: of the ‘plaintiff, was 
obtained on Ext. B-1 in token of their hav-ng 
accepted the terms and conditions of the sale. 
As. per the conditions, the successful bidder. 
ef each sub-coupe was: required ta. execute- an 
agreement on a stamp paper. worth. Rs. 3/- 
at. the time of the auction. te. the effect mat 
he: shall not withdraw his effer and that he 
would carry out the works in the sub-cowpe: 
as per the provisions of the sale notificaf&on 
im case the sale was confirmed in bis name. 
The draft of the agreement to be executed 
after the confirmation of the sale also was 
appended to the: notification. Clause: 3. of the 
sale. notification provided that the sale might. 
ordinarily be. knacked down in the name of 
the highest bidder subject. to the approval of 
the. competent authority provided that the 
character. and financial stats of the bidder 
were found: satisfactory; but. the Divisicnal 
Forest. Officer reserved the right ef accepting 
or rejecting any bid without assigning 10y 
reasons: therefor. The 2nd respondent madi 
by Ext. B-5 proceedings dated 10-12-1975 
confirmed the: bid in favour of the plaintiff, 
and that. information was duly commank 
cated to the plaintif by the 3rd defendam as. 
per Ext. B-6 letter dated 15-12-1975. E:xhi- 
bit. B-8; dated 18-12-1975. is. the postal ac- 
knowledgment. for the receipt by the plaintiff 
ef Ext. B-6. By Ext. B-9 Etter dated 29-12- 
1975, addressed: to the 3rei defendant, the 
plaintiff, while. acknowledgiag the receipt of 
Ext. B-6, letter, requested Fim fer a fur-her 
period of one month for complying with the 
requirements. What he wrote reads as 


follows :— 
` & »> $% 


* Omitted as original) in ‘Malayam:'- 
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It. eannot, therefore, be contended for 4 
moment that the sale was net confirmed by 
the 2nd respondent or that the plaintiff was. 
not aware of such confirmation. Jn view of 
the authorisation by the Governor containec 
in Exts. B14 and B-15, respondents 2 and 3 
were competent-to enter into ‘contract with 
respect: to ‘matters touching the Forest ‘ De-. 
partment for and on behalf of the Governor. 
As per Ext. B-15 notification No. 69530/M3/ 
G4/PD dated 22-2-1965, published in gazette 
dated 30-3-1965, in the case of Forest De- 
partment, the Chief Conservator of Forests, 
Conservator of Forests, Deputy Conservator 
of Forests and. Divisional Forest’ Officers are 
duthorised te execute agreements on behalf 
of the Governor of Kerala. This authorisa-. 
tion is under Article 299 €1) of the Constitu- 
tion of India, and it extends to all contracts 
relating to fhe Departmental working and 
supply on purchase of timber and other forest . 
produce. as defined in the Forest Act by con- 
samers and. p 


E0. Though tie words “expressed” and 
“executed” in Article 299 (I). might suggest 
that it sheuld be by a deed’ or by a formal 
written document a contract had to be enter- 
ed into on behalf of the President or the 
Governor, a bincing contract by tender and 
acceptance could also come mto existence if 
the acceptance was by a person. duly auth- 
orised in that behalf by the President of 
India or the Governor of the State concern- 
ed. Equally: so, even if a contract by a 
formal deed is executed on behalf of the 
Fresident or the Governor, if it is executed 
ty a person whe is not autkerised by the 
President or the Governor, such contract 
weuld nat be binding; it is. absolutely . void. 
This position has been made clear by the 
Supreme Court in Union. of India v. A. L. 
Rallia Ram: {AIR 1963 SC 1685) while con- 
struing the provisions of Section 175 (3) of 
the Government of India Act; 1935, and later 
in. Union of India v. N. K- Private. Ltd. (AIR 
1972, SC .915) interpreting the scope of Arti- 
cle 299 {1} of the Constitution In the latter 
case acceptance by the Secretary of the Rail- 
way Board an: offer made by. a company for 
purchases of materials was found to be not 
in terms of a ccntract expressed .or executed 
in the name of the President, inasmuch as 
fhe only authorised person to enter into con- 
tract on behalf of. the Presidert was the 
Director of Raitway Stores, so far as: the 
Railway was concerned. ‘A decision of this 
Court in Vidbyadharan v. State of Kerala 
i1930: Ker LF 421} : (AFR 1980 Ker 212) 
was’ relied on by Sri. Sankaranarayana Iyer. 


"Thexein Vadakkei J., had ebserved that where 
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- the contract was- not- executed in the pame. 
of the Governor, there .was-no -contract in. 
compliance with - Article .299 of. the Constitu-. 
tion, -and, therefore, the breach of the 
alleged contract - would ‘not.. give rise to 
damages. recoverable under the Revenue Re- 
covery. Act. That decision was .rendered. on 
the facts of that case. The position in law, 
where an auction -purchaser had. affixed. his 
signature in the auction paper undertaking to. 
be bound by the terms and ‘conditions of the 
sale notification, and had also, at the con- 
clusion ‘of the auction, signed in the sale list. 
accepting the sale to be governed by the con- 
ditions mentioned in the sale notification; 
and the competent authority . had . accepted 
the tender, came up for consideration before 
a Division. Bench consisting of Eradi. and 
Vadakkel, JJ. reported in Bhaskaran Nair v, 


State of Kerala (1980 Ker LT 462) and their. 


it was held that in such cases the bidder was 
bound to remit-the further instalments; other- 
wise the earnest money-could be forfeited 
and -the instalments due could be recovered 
under the proyisions of the Revenue Recovery. 


Act, particularly in view of the provisions . 


contained in Section 79 of the Kerala TE 
Act. - 


> I1. Sri. Sankaranarayana Iyer cited . the 
decisions of the Supreme Court in K.-P. 
Chowdhry v. State of M. P. (AIR 1967- SC 
203); ` Syed Israr Masood `v. State of M: P. 
: (AIR 1981-.SC’ 2010 (2) ); Union of India v. 
B. W. Ram (AIR 1971 SC 2295); 
M.-P. v. Firm -G. Dass (AIR 1973 SC‘1164) 
and State of U. P. v. Kishori Lal (AIR 1980 
SC 680). None of these: decisions, in our 
opinion, would apply to the facts of the pre- 
sent case. 
1967 SC 203) what the Supréme Court laid 
down was that Art.. 299 (1) of the Constitu- 
tion does not contemplate an implied con- 


tract between the Government and any other 


person. In that view it was held that the 
Government was not entitled by résorting to. 
Section 155 (b) of the Madhya Pradesh Land 
. Revenue Code to realise the deficiency be- 
tween the original auction bid amount and 
the amount fetched in reauction where, before 
the bid was accepted, the contract was can- 
celled due to the failure on the part of . the 
bidder to pay part consideration: In Syed 
. Israr Masood’s case (AIR 1981 SC 2010 (2)) 
in an auction” ‘sale of certain forest coupes 
the details regarding the quantity and quality 


of timber available for cutting’ were ans ` 
nóunċéd by n Range Officers. and it was on l 


p~ 


participants: in ‘the “auction were: invited ` “to 


bid. ...Subsequent:to auction :substantial-areas © 


Kunjukrishnan. v...State . 


State of - 


‘liable. 
. 1980 SC 680). was a case where in an auction 


. In K; P. Chowdhry’s case (AIR 


(2) of the U. P. Excise Manual; 


Ae J. R. 


in ' the. concerned coupes- were declared to -be 
‘reserved’. . Notwithstanding that there was.a 
condition in -tbe sale. notice that. no. claim 
for compensation would lie against the State 
Government if details -were found to. be in- 
correct, it. was: held that in a suit for re- 
covery of first instalment of ‘the. sale price 
together with damages, it was. open to the 


plaintiff? to repudiate the contract and claim 


a-crefund of the first instalment. of. the .sal¢ 
price, as ‘the. very. foundation of the contract 
was substantially altered. In State of .M. P. 
v. Firm G. Dass (AIR 1973 SC 1164). the 
position was- this:.Where in response. to 


Notice issued. by. ‘the Chief Conservator of 


Forests, certain. firm offered their tenders for 
purchase of. certain. forest products and their 
tenders being highest were accepted for -and. 
on behalf. of the Chief Conservator, but the 
firm failed. to make, on the spot, the initial 
deposit of 26 per. cent of the purchase price 
as Offered, which in view of the notice was 
condition precedent for the acceptance of the 
tender, in the absence of any power in’ the 
Chief Conservator :to waive such ‘conditions, 


-the purported acceptance was not a valid one 


and there was no ccncluded contract between. 
the firm and the Chief Conservator. Union of 
India v. B. W. Ram {AIR 1971 SC 2295) was: 


‘a case where resale was ordered without. the 
bid having been confirmed by the Chief Com- 


missioner;. the final bid was subject to- final: 
confirmation under the- conditions -of,-auction. 
It was held. that. for any short-falf -in ` the: 
reauction,. the auction-purchaser, whose bid- 
was . accepted - provisionally only, was. . not 
State of U. P. v. Kishori Lal (AIR- 


Sale the..highest bidder was: required to. de- 
posit the prescribed minimum. On failure of 
the highest bidder to do so, there was- re- 
auction fetching smaller amount than’ thé 
amount offered by. the earlier auction pur- 
chaser, The State filed a suit against the- 
highest bidder in the previous occasion’ for 
the: loss. suffered -by ‘it; which was found to 
be not. maintainable in view of the fact that 
the bid offered. was not sanctioned by: the 
Excise Commissioner as required under R. 357 
“ and: it was 
held: that there -was no concluded contract 
between the State and the auction purchaser 
to-hold’ him. liable for ‘breach of ‘contract.. -We 


-do not: think that'any of the decisions * ‘cited 


above’ by the appellant-plaintiff would: -apply 


‘to : the: facts: and ° oe of ‘the “case 
on hand. 8 


“Then it. -was contended by. Sri Sake 


f Baa Iyer that in view. of the Subsequent. 


Sale-.of coupes . in-ithe . same range in: quick 


` 7383 ~ 
339: > That bring us" {6 “the considera 


Hon ‘of * the” second’ question“ aS- to - what . 


are’ those ` pecuniary ‘advantages’: for 
which: deduction : should: b2- made Ton 


the amount of compensation assessed: by 


the Tribunal. No Supreme Court decision 
in‘ that behalf was pointed out to us. In 
a Division Bench decision >f. this Court 


reported in M/s. Chaurasia & Co. v. Smt.. 


Pramila. Rao’. (1974. MPLy 781) : (AIR 
1975 Madh Pra 31), there is an- observa- 
tion that any insurance money, benefit, 
- pension or gratuity must be. brought in- 
~to account: in the ‘award of damages. but 
-there is no elaborate discussion: on this 
point.: In Sushila Devi. v. Ibrahim, (1974 
MPLJ 168): (AIR 1974. Madh Fra 181), to 


which one of us (Sohani J.) wasa party.. 


It was held that. sums. payable on death 
. under any contract, of -social 
- or insurance were to-be. disregarded bul 
the reasonable : prospect of. receiving 
- benefits, such as compulsory | employees’ 
- insurance; whether contributory or non- 
contributory, ‘gratuity arid pension, had 
: ta be taken into ‘account. This 
- pion was arrived at on the basis of some 
decisions: of ‘the’ Courts in England, ! 


“must: confess that in that case, the mat- i 


ter was not fully argued at the Bar.: In 


this case; we have had the advantage: or . 


receiving assistance not only from the 
earned counsel appearing for the par- 
‘ies, but also from Shri G. M.-Chaphe- 
Kar and Shri P-K, Saxena, the learned 
counsel, who at- our suggestion, argued 
the matter. as amicus curiae. We are 
` grateful to them for their assistance. 


40.. In our country, as our learned 
brother Shukla J. has poinced out, de- 
cisions of various High Corrts on ` this 
vexed question are not uniform. It is nol 
easy’ to. extract from decisions any test, 
which has been universally applied nor 
is i¢ possible to discover from them any 
established principle. Moreover, facts in 
such cases dre bound to be so infinitely 
various that -all that can be reasonably 
-attempted is to try to evolve some broad 
tests for giving effect: to-the balancing 
_ principle. propounded by the - Supreme 
Court, which :a--Claims Tribunal is 
quired. to follow. in. awarding compensa- 
tion, which. HR be just to- all -the par 
tiles concerned... 

41. Having ziven. our™ anxious consi- 
' eration to the matter in-the light. of the 
,¥arious decisions having: ‘a bearing on 
the D for. ‘our: Ona on 


Sem te 
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ie 


- Kashmiran Matħuy v: Sardar- Rajeńdrásingh (FB) a 


is on: the defendant to show 


ed to the claimants - are 


assurance: 


conclu- 


or settlement, It may be that 
contract made ‘by the- deceased with an- 


re- 


‘awarding compensation 
‘ever, be noted that the extent of -loss 
‘sustairied. by the claimants is ‘based on 
‘data,- 
‘certainty and ‘i ‘is’ eSeeseenly) a | matter” of 


M. P., -33 


tests applicable in such- cases; It can be 


taken -to be: well settled that the- onus 
that any 
pezuniary -benefit or reasonable expecta- 


. tion of pecuniary benefit: to the relatives 
- of the deceased resulting: from the death 
-of the deceased should be taken. into ac- 
count in reduction of damages, 
should be awarded. to: 


which 
compensate the ` 
recipient on a balance of gains and losses 
fo: the injury sustained. by them by rea- 


_son of death due to accident. It has also to 


be noted. that the damages to be award- 
compensation 
and not punitive. Therefore, the test that 
no advantage should accrue to a wrong- 


doer would ‘not, in our opinion, -be rel- 


evant - while. considering. the question of 
compensation. In such. cases; after as- 
certaining the- loss to the claimants . -of 
the future pecuniary . benefits, the Claims 


‘Tr_bunal has ‘te ascertain whether. ithe 
de“endant has been able to . make out- 
thet. any pecuniary advantage from- any - 


source has come to the claimants by- 
reson of the death, 

42, Now it may be that- on- account | 
of death of the deceased, the claimants - 
have become enti-led to the estate of the ~ 
deceased by inheritance or underia will - 
-under a 


insurance company, the claimants have 


bezome entitled t> receive some amount. 


In such cases, waere claimants receive . 
a benefit on the death of the` deceased, 
though death by accident was the occa- 
sion which made the claimants recipient 
of those benefits, the claimants would 
nevertheless have received those- bene- 
fits at secme point of time in future be- 
cause death of the deceased was an 


event, which was certain. Death of the 


deceased by acci€ent has merely accele- - 
rated the receipt’ of benefits, which tha 
claimants would have, in any case, re- 
ceived at some fulure date. In such cases, 
pecuniary benefite come to the claim- 
an-s not by reason of the death in ques- 


tion, ie. death due to accident. The 
pecuniary advantages received by the 
claimants in such cases by reason of 


death, is the advantage gained- by: acce- 
leration ‘of their interest. Now the ques- 
tio. for consideration is’ whether that 
advantage has to be taken note of while 
Tt may, how 


which: cannot’ ‘be ascertained ` with 
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estimate and conjecture. After ascer- 
taining the annual dependency, the 
multiplier selected is not equal to the 
semainder of the working life of the 
deceased, It is much less taking into ac- 
count the uncertainties of life, Under 
these circumstances, it can be held that 
the selection of a multiplier normally 
takes care of the acceleration of the 
interest of the claimants in the benefits, 
which they have received on death of 
the deceased, unless in any particular 
case, material is brought on record to 
show that the acceleration of interes! 
of the claimants is not taken care of in 
selecting the multiplier in that case, 
The burden to prove this fact would be 
on the defendant and in the absence of 
any material on record, it must be held 
that no deduction on account of accele- 
ration of interest of the claimants is 
necessary. 


43. In some cases, however, the bene- 
fits received by the claimants are direct- 
ly attributable to the death of the de- 
ceased by accident. If these benefits ar2 
received from an employer of the Qe- 
ceased, then in that event, the pecuni- 
ary advantages may be held to have 
come to the claimants by reason of 
death. If, however, those benefits are 
shown to have been received merely out 
of consideration for these claimants, 4s 
in the case of contributions by co- 
workers of the deceased, actuated by 4 
desire to relieve the needs of the widow 
on orphaned children of the deceas- 
ed, then in such a case the claimants 
cannot be held to have received these 
benefits, merely by reason of death nf 
the deceased. The source of such bene- 
fits can legitimately be traced to consi- 
derations personal to the claimants. 
Lastly; if there is any doubt as to whe- 
ther the balancing principle extends to 
any class of benefit not directly covered 
by any binding authority, the doubt has 
to be resolved in favour of the claimants 
inasmuch as in such a case the defen- 
dant must be held to have failed to dis- 
charge the burden placed on him to 
justify such deduction. 


44. These, then in our opinion, are 
the broad principles in the light of 
which the balancing principle has to be 
applied to the facts of each case, Deci- 
sions of this Court taking a contrary 
view, do not, in our opinion, as held by 
our learned brother Shukla J, state the 
jaw correctly, l 


Mohd. Ramjan v, Sharifanbai 


ALR. 


45. As pointed out by our learned 
brother Shukla J. the defendants in the 
instant case have failed to make out a 
case for deduction of any amount other 
than the amount of ex gratia payment 
made by the employer of the deceased. 

We, therefore, concur with the order* 
proposed by our brother Shukla, J. 
By Order of the Court:— 


46. We, therefore, partly allow the 
claimants’ Appeal MA 123/78 and award 
a sum of Rs. 27,600 as compensation to 
the claimants. The amount will be ap- 
portioned as follows among the claim- 
ants: — 

(1) Rs. 15,000/- to 
Kashmiran Mathur, 
interest. 


(2) Rs. 5,600/- each to the daughters, 
Ku. Kumkum Mathur and Ku, Nirja 
Mathur, with proportionate interest. 

(3) Rs. 2,600/- to son Dilipkumar 
Mathur, who, as the evidence disclosed, 
is already self-employed in business, 
with proportionate interest. . 
The claimants-appellants shall be en- 
fitied is costs with counsel’s fee Rs, 200 
(Two hundred), if certified, and interest 
on-the decretal sum at 6 per cent per 
annum from the date of the application 
till recovery,- 


the widow, Smt. 
with proportionate 


47. We also partly allow Rajendra- 
singh’s Appeal MA 122/78 in- so far as 
the liability of the Insurance Company 


will be joinily liable to pay the entire 
decretal amount. Parties shall bear 
their own costs of this appeal. 

Appeals partly allowed., 
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R. K. VIJAYAWARGIYA, J. 

Mohd. Ramjan, Appellant v. 
Sharifanhai, Respondent. 

Misc. Appeals Nos, 38, 40 and 140 of 
1979, D/- 8-4-1982 

Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Scooter sold in contraven-~ 
tion of provisions of law — Transferor. 
continuing to be registered or ostensible 
owner — Accident caused by transferee 
or his agent or servant in course of em- 
ployment — Registered or ostensible 
owner is liable. 

If a vehicle is transferred by the 
owner thereof to circumvent any provi-. 
sion of law and the owner continues to 


KZ/KZ/E798/82/V AN/SNV 


Smt, 





1983 


remain the registered owner thereof and 
the vehicle is also insured in the name 
of the registered owner, and an accident 
is caused by the transferee or a servant 
Or agent of the transferee then in such 
a case the registered or the ostensible 
“owner must be held liable for the neg- 
ligence of the transferee or his servant 
or agent in the course of his employ- 
ment or within the scope of his author- 
ity; because in transferring the vehicle 
in contravention of the provision of law, 
the ostensible owner must be deemed to 
have knowledge that the vehicle will be 
used by the transferee or nis agent or 
servant and that they might use it neg- 
ligently or rashly causing injuries to 
third parties, AIR 1973 Raj 317, AIR 
1973 All 357, 1971 ACJ 4% (Ori), AIR 
1980 Andh Pra 143 and AIR 1976 Raj 


71, Rel. on, (Para 20) 
Cases Referred : Chronological Paras 
AIR 1980 Andh Pra 143; 1980 ACJ 

189 22 
AIR 1979 Madh Pra 83 21 
“ATR 1976 Raj 71: 1976 ACJ 1 22 


AIR 1973 All 357 : 
All LJ 84 

AIR 1973 Raj 317 : 1973 ACJ 460 22, 27 

(1972) 2 All ER 606: (1972) 2 WLR 1217: 


1973 ACJ 119 : 1973 
22 


1973 AC 127, Morgans v. Launch- 
bury al 
AIR 1971 Madh Pra 5 21. 
1971 ACJ 49: (1970) 1 Cut WR 470 22 
AIR 1966 SC 1697 yas 
(1940) 1 KB 188: 109 LJEB 223: 161 
LT 360, Hewit v. Bonvin aL 
V. N, Maltare, for Appellant; B. K. 


“Samdani, D. V, Trivedi and A, K. Chi- 
tale, for Respondent, 


JUDGMENT :— This order shall also 
dispose of Misc. Appeal No. 40 of 1979 
(Banwarilal v. Smt. Sharifanbai and 
others) and Misc. Appeal No 140 of 
1979 Smt. Sharifanbai v, Banwarilal and 
another, 


2. These appeals are directed against 
tne award dated 31-1-1979 passed by 
the Ist Additional Motor Accidents 
Claims Tribunal, Indore in’ claim case 
No, 113 of 1975. 


3. The facts giving rise to these ap- 
peals briefly stated are as follows: On 
17-3-1975 at about 3-30 p.m. Mohd. 
Ramzan was riding Vespe Scooter No. 
MPI 7374 in Loharpatti, Malharganj, 
«Indore. The claimant Sharifanbai was 
going on the left side of the road for 
grinding wheat, Mohammad Ramzan 
came on the said scooter from the op- 
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posite side and dashed against her. She 
fell down and sustained injuries on her 
left arm, left leg, head and back. Ac- 
cording to the claimant the accident 
was caused by the rashness and negli- 
gence of Mohammad Ramzan in driving 
the said scooter. On the date of accident 
Banwarilal was the registered owner of 
the said scooter No. MPI 7374. The 
claimant therefore submitted an applica- 
tion under S, 110-A of the Motor Vehi- 
cles Act claiming Rs, 25,000/- as com- 
pensation from Mohammad Ramzan, 
Banwarilal and the Oriental Fire and 
General Insurance Co. Ltd, on the 
ground that the accident was caused on 
account of the rashness and negligence 
of Mohammad Fiamzan in driving the 
scooter, and that as Banwarilal was the 
registered owner of the said Vespa 
scooter and it was insured with the Ori- 
ental Fire and General Insurance Co. 
Ltd. they were also liable to pay com- 
pensation to her, 

4, Mohammad Ramzan resisted the 
claim on the ground that the accident 
was not caused by the Vespa scooter 
which he was driving, Banwarilal re- 
sisted the claim on the ground that he 
had already transferred the vespa by 
sale to Mohammed Ramzan and there- 
fore he was not liable. The insurer re- 
sisted the claim on the ground that the 
said Vespa was rot insured with it. 

5. The Tribunal held that the acci- 
dent was caused on account of the rash- 
ness and negligence of Mohammad Ram- 
zan in driving Vespa No, MPI 7374 
and therefore he was liable to pay com- 
pensation to the claimant Sharifanbai. 
The Tribunal also held that Banwarilal 
was the registerej owner of Vespa and 
as such he was also liable to pay com- . 
pensation to the claimant, The: Tribunal 
absolved the Insurance Company of any 
liability on the ground thai it was not 
proved that the Vespa was insured with 
it. The Tribunal awarded Rs. 6,500/- as 
compensation to the claimant against 
Mohammad Ramzan and Banwarilal for 
the injuries sustained by the claimant 
in the accident. The Tribunal also 


` awarded interest on the amcunt of com- 


pensation at 4% p. a. from the date of 
the application till realisation, Aggriev- 
ed by the award of the Tribunal Mo- 
hammad Ramzan, Banwarilal and the 
claimant’ Sharifenbai preferred appeals 
before this Court; which are registered 
as Misc. Appeals Nos, 38 of 1979, 40 of 
1979 and 140 of 1979 respectively. As all 
these appeals arise out of a’ common 


36 M.P- . 


. award: they: are: being: disposed: of . by-. 


- this. order. - 2 o2 
6. The. learned’. eounsel-‘ for- Moham-. 
mad ‘Ramzan contended that the Tribu- 
nal committed an error in holding ‘that 
the accident was caused by Vespa 
scooter No.* MPI 7374 -which was being 
driven: by’ Mohammad Ramzan at the 
time of ‘the accident: He also contended 
- that ‘the Tribunal erroneously held that 
the accident was caused on account of 
the rashness and negligence of Moham~ 
mad Ramzan in driving the said scooter. 
He further contended that the amount 
awarded by the Tribunal is excessive 
‘and deserves to be suitably reduced. 


7.. The learned counsel for the reg- 


| istered owner Banwarilal contended that. 


in the circumstances of. the case the 
Tribunal committed an error of law mn 
holding Banwarilal vicariously liable for 
the negligence of Mohammad Ramzan 
in driving the said vespa scooter. 

8. The learned counsel for. the claim- 
ant supporting .the award of the Tribu- 
nal holding Banwarilal and Mohammad 
Ramzan liable for compensation con- 
tended. that -the amount awarded by the 
Tribunal is too low. and deserves to be 
suitably enhanced. He also contended 
that. the Tribunal. committed an error m 
awarding interest. on the amount, of 
compensation @. 4% p. a. He submitted 
_ that the Tribunal should have awarded 
interest at 6% p. a, cae 

9. On the contentions raised by the 
learned counsel. for the parties the fol- 
lowing points arise for determination. in 
these appeals: : es 


(i) whether the Tribunal committed . 
an error in holding that the accident was. 


- eaused by the rashness and negligence 
‘ of Mohammad Ramzan: in driving vesp 
scooter No. MPI 7374? _ nt : 
- (ii) whether the amount awarded ‘by 
the Tribunal is:too excessive or.too low 
requiring interference in- appeal? and 
(iii) whether the . Tribunal committed 
‘an error in holding Banwarilal. . vicar- 
iously `- liable ` for the negligent act ‘of 


Mohd .Ramzan. in‘ driving the said vespa. 


“seooter, MPI 73747, °) | 


_.. 40... As, regards first point the .claim- 
ant examined herself as AW 7, Kailash- 
_ehandra‘.(AW 5). and Azner (AW 6). : to 
prove..the accident.: Mohammad Ramzan 


examined: himself as . (NAW 2.(1)),. Preh- 

-Jad Sharma: ;. (NAW. 2.:(2)),-- : Anirüdha; 
“Joshi: + ANAWs-23-3)}7 and 2 “Abdul: Rashid. 

(NAW--2, 4) san, Support of.. his defence. - 


- -Mohd Ramjan: v.. Sharifanbai. 


supported him. 


i 


of a Gali- -and came near the shop of 


. Å. I. Ro 


-that the accident..was not caused«by the - 
-Scooter . which -he : was -riding,.-: ‘9°. - > 
11.. The. claimant., Sharifanbai- deposed, 
that she was going from her. house - for. 
grinding wheat.. When she emerged out . 


pickle vendor,. there was a heap -of* 


building material lying on. the road; a 
scooter came from the opposite -direc~ 
tion, .It was coming. at an excessive 
speed. The scooter was- being driven. by 
Mohammad Ramzan. The scooter dashed 
against her. She fell down and became 
unconscious. She regained consciousness 
in the M. Y. Hespital Her left arm and 


left leg. were fractured and she was. 


treated in the M. Y. Hospital... I; was 
put to her in cress-examination that she 
was dashed against by an auto rickshaw 
which came from behind. She denied 
this suggestion.. There is nothing in her 
cross-examination from .which it can -be 
held that the accident was caused . by 


some other vehicle and she has any rea- 


son to -falsely implicate’ Mohammad 
Ramzan. ri a 
12. Sharifanbai is supported- by 


Kailashchandra 
chandra _ deposed that he saw the acei- 
dent, It was caused by a scooter which 
was being driven by.a fatish boy.: The 
scooter dashed against a woman. who 
was going. towards, Loharpatti, _ Azahar 
also deposed that the woman was dash- 
ed against by a. scooter, l f 
13. As against this testimony Moham- 
mad Ramzan deposed that he was driv- 
ing the 


dashed against by- an auto-rickshaw 


and Azahar,, Kailash- . 


scooter cautiously’ and his ' 
scooter did not dash against the claim- 
ant. According to him the. claimant was 


which came from the opposite direction. . 


In order to save. himself he. swerved. his 
scooter to the extreme side of the road 
and he also fell down and sustained in- 
juries. -The witnesses examined. by ‘him 


`a 


14; The Tribunal 
the ‘claimant, - Kailashchandra and Aza- 
har: and held-. that the accident was 


being driven hy Mohammad Ramzan. 
The Tribunal disbelieved the .testimony 


“on appreciation. of 
the testimony of the witnesses examined 
_ by. the parties. helieved the testimony of 


‘caused by the Vespa scooter which was — 


of Mohammed Ramzan. and ‘the : wit- . 


nesses examined by him.. On going - 


through | the. testimony. of the witnesses 


. L am: of the opinion that the Tribunal. 


was . fully -justified -in taking the-Aiew .. 


: that- the, iacçidant. was: caused by. the’. 
‘Scooter '- which, Was.. being ; driven „by -; 


~ Ages’ om 


pes 


> 


‘bunal 
holding that the accident was caused ‘cn 


‘fore: the accident 


Mohammad Ramzan: nd- there’: 


I am of the opinion that. the Tr- 
did not commit any error in 


15. 


account of the negligence of Mohammed 
Ramzan in driving the scooter. The 
claimant stated that on seeing tle 
scooter coming from the opposite dire 2- 
tion at an excessive speed - she moved 
herself to the side of the road where a 
heap of building material was lying. A 


vespa came in front of her and: dashed 


against her Mohammad Ramzan did not 
give any acceptable explanation as <0 
how the accident was caused. Instead ke 
chose to deny that the accident was 
eaused by the scooter which he was 
driving That explanation is held to be 
not reliable. In the circumstances the 
Tribunal was fully justified in holding 
that the accident was caused on account 
of .the rashness and negligence of 
Mohammad Ramzan in driving the said 
vespa scooter. . 


16, As regards point Ne. 2 the claim- 
ant deposed that she had engaged her- 
self in sewing readymade  cloth-bags 
and in making paper-bags. and that sie 
was earning about Rs. 7-& per day ke- 
and that she is rot 


doing anything after the accident kæ- 


. Cause She is unable to do any work: -. 


47, Dr. S. K. Ohri who treated tae 
claimant deposed that the claimant was 
admitted. to the hospital ‘on - 17-3-1975. 


- She had..a fracture in her left arm aad 


„on account. 
spécial diet, 
„suffering. ‘and: Rs. -4:800/=" on account z 


a compound fracture of fibula and tikia 
of the left leg. 


48, 


hospital: at 3.45 p.m, on -17-3-1975 and 
“she had . injuries - on her person, Dr. 
Gyanchand deposed that he . examined 


‘Sharifanbai on 24-3-1977.. She complain- 


‘ed of pain in her left arm. He: fouad 


-that -ulna and radius: wer2 not propeily 


joined. .and. that was the cause. of pan, 
He. opined that the-claimant had suffer- 
ed ali peace disability | in-her loft 


- bea 


EQS "On. te iie the. “‘Tribur al 
awarded to the claimant: Rs. 300/- m 
account,’ of medical’ expenses, Rs. 208/- 
of ‘expenses “incurred” m 
“Rs. --1,200/-- fox pain ‘and 


. less of income — total: Bs: 6,500/->- 


ny. 


"opinion - considering’ ‘the ‘ ires. 


Mohd:-Ramjan v: Sharifanbal `: 


is yo? 
reason to interfere with- the said : findirg 
Tecorded by the Tribunal, 


-ed counsel 


Dr. Riyaz Hussain (AW 3) - sees 
ced that Sharifanbai was admilted to me 


and Sitaram Motilal Kalal v. 
"prasad Jaishanker’ (AIR 1966 SC. 1697). 


M.P. 37 © 


caused - to the--claimant in the. -aecident 
it. -cannot be--said: that- the -amount 
awarded --.by the. Tribunal. is too exces- 
sive - requiring ‘reduction in appeal. It 
also cannot be said. . that: the: amount 
awarded by the Tribunal is too low re- 
quiring -enhancement in appeal, It is 
consistently held by this Court that this 
Court in appeal will not interfere with 
the amount of compensation awarded by 


the Tribunal unless it is made out that 


it is too low or too excessive. In my 
opinion the learned counsel for the 
claimant and Mohammad Ramzan were 
unable to make out that the amount 
awarded by the Tribunal is too low or 
too excessive. I, therefore, see no rea- 
son to interfere with the amount award- 
ed by the Tribunal as compensation. 

20. The learned counsel for the claim- 
ant ‘also contended that ihe Tribunal} 
committed an error in awarding interest 
at 4% p.a. It is true that the Tribunal 
has not given any reason why it has 
awarded interest at 4% p. a. and not at 
6% p. a, but in my opinion on the facts 
and in the circumstances of the case it 
is not a fit case in which- interference 
is called for in the discretion exercised 
by the Tribunal in .awarding interest 
at 4% p. a. 

21, As regards point No, 3 the learn- 
for Banwarilal contended 
that even if Mohd. Ramzan was treated 
as the agent of Banwarilal the latter is 
not liable for the negligent act of ‘the 
former because at the time of the acci- 
dent Mohd. Ramzan was engaged. exclu- 
sively upon his own purpose and he was 
not acting under the control- of - Ban- 
Warilal aand was not driving the vehicle 
in execution of a purpose of Banwarilal. 
He placed reliance upon a statement of 
law contains in paragraph 71 of the Hals- 
bury’s Laws of England (third edition 
Vol. .28) Morgans v. Launchbury, (1972) 
(2). All ELR . 606, Hewitt v. Bonvin, 


. (1940) 1 KB 188, Mangilal v. Parasram 


(ATR 1971 Madh Pra 5), State of M. P. 
v.. Premabai (AIR 1979 Madh Pra 85) 
Santanu- 


22. The learned .cọùàsel - for. the 
claimant contended that Banwarilal was 


the registered owner of tke scooter Ne. 


MPL. 7374 on the date of the ~-accident. 
The ‘possession of the said scooter trans- 


ferred by Banwarilal to Mohd. Ramzan 


to ‘Circumvent © the- ‘ preyisions: of . the 
Scooter” (Distribution: and Sale)” Control 
> Order 1969+ Banwarilal transferred ` pos- 
“session of : thé scooter to Mohd Ramzan 


38 M.P. 


with the full -knowledge that Mohd. 
Ramzan will drive the same and there- 
fore Banwarilal is vicariously liable ‘fer 
the negligent act of Mohd. Ramzan in 
driving the said scooter. He placed reli- 
ance upon the decisions in Northern 
India General Insurance Co. Lid. v. 
Kanwarjit Singh (1973 ACJ 119): (AIR 
1973 All 357), Padmadevi v, Gurbaksh 
Singh (1973 ACJ 460): (AIR 1973 Raj 
317), Orissa Co-operative Ins. 
Lid. v. Bhagban Sahu (1971 ACJ 49) 
(Orissa),. J, C. Chennarayudu v. N, Lak- 
shmamma (1980 ACJ 189): (AIR 1980 
Andh: Pra 143) and Maina v. Niranjan 
Singh (1976 ACJ 1): (AIR 1976 Raj 71). 


23. Before considering the rival con- 
tentions of the learned counsel for the 
parties it would be useful to state the 
following facts which are not in dispute. 
Scooter No. M.P.1. 7374 was purchased 
by Banwarilal and was registered in his 


name. It continued to be registered in 
his name at the time of the accident. 
Under the provisions of the Scooter 


(Distribution and Sale) Control Order 
1960 no person was allowed before. the 
expiry of one year (subsequently two 
years) from the date when a scooter was 
first purchased as a new scooter, te sell 
or offer to sell the scooter into any other 
transaction involving the transfer of pos- 
session of the scooter to any other per- 
son except under and in accordance 
with the terms and conditions of a per- 
mit in writing from the Controller or, 
in a State, an officer appointed for the 
purpose by the Government of that 
State, 


24. It is clear that Banwarilal parted 
With possession of the said scooter to 
Mohd, Ramzan te circumvent the provi- 
sions of the said Control Order and that 
is why Banwarilal continued to be the 
registered owner of the scooter. As there 
was a prohibition for transfer of a pos- 
session also in law Banwarilal continued 
to remain in possession of the scooter. 
Thus .the legal title remained with Ban- 
warilal and legal possession of the 
scooter was also with Banwarilal. The 
position of Mohd, Ramzan vis-a-vis 
Banwarilal was a peculiar one Mohd. 
Ramzan was not the servant of Banwari- 
lal. He also cannot be said to PE 
agent properly so-called. 


25. It is true that the law in England 
on the point is, as stated in para 7i of 
the Halsbury’s Laws of England (3rd 
Edn. Vol, 28): which reads as follows:— 


Mohd. Ramjan v, Sharifanbai i — 


Society. 


his 


ALL R. 


“71. Servang and agents.— Where the 
driver is a servant, and the negligent 
act is done in pursuance of his employ- 
ment, the master is liable, (d). 


Where the owner (e) of a vehicie 
allows another person to drive it in his 
presence he is liable for negligent driv- 
ing by that othar person as his agent (f) 
Even though net present, the owner con- 
tinues to be responsible for negligent 
driving by a person who, without being 
a servant, is authorised to take charge 
of the car as his agent (g). The owner 
is, however, responsible (h) only where 
he has delegated to the driver the ex- 
ecution of a purpose of his own. over 
which he retains some control and not 
where the driver is a mere bailee, engag- 
a exclusively upon his own purposes 
i) 3? 


The English decisions referred to by the 
learned counsel for Banwarilal take ths 
same view. However, the doctrine of 
various liability is in a process of revo- 


lution. It is a great principle of sociai 
justice. One need not be overweighed 
with the old decisions on the subject 


given under radically different circum- 
stances for now the owner of a car in 
India is not burdened with an unpredict- 
able liability as there is a statutory 
compulsion on him to insure his car 
against third party liability and his bur- 
den within the framework of the Motor 
Vehicles Act is now transferred to “ane 
insurer. 


26. The question which arises in this 


appeal has not been dealt with in any 
decision relied upon by the learned 
counsel for Banwarilal. Ne other deci- 
sion bearing on she point involved in 


this case Was brought to my notice, If a 
vehicle is transferred by the owner 
thereof to circumvent any provision of 
law and the ovmer continues to remain 
the registered owner thereof and the 
vehicle is also insured in the name of 
the registered owner and an accident is 
caused by the transferee or by a servant 
or agent of the transferee in such a casa 
if the law laid down in the English deci- 
sions cited by the learned counsel for 
Banwarilal is followed, the registered 
owner is not liable, The insurer would 
also not be liable because the vehicle is 
insured-in the name of the registered 
owner. In such cases great hardship 
would be caused to the injured or the 
dependants of the deceased because the 


x- 


= 


~ 
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transferee may be a man: of straw and- 
they may. not be able to recover any 
compensation from: him. In my: view im 
such cases the registered or the ostensi- 
ble owner must be held Hable for the 
negligence of the transferee or his ser- 
vant or agent in the course of his em- 
ployment or within- the scope of his 
authority; because in- transferring pos- 
session of the vehicle in contravention 
of the provision. of law the ostensible 
owner must be deemed ta have know- 
ledge that the vehicle will be used by 
the transferee or his agent or servant 
and that they might use it negligently or 
rashly causing injuries to third parties. 
if with this knowledge the owner trans- 
fers the vehicle to circumvent any rule 
or provisions of law there is no valid 
reason. why he should not be held liable 
fer the negligent act of the transferee 
or his servant or agent. 


27. In Padma Devi v. Gurbakshsingh 
{1973 ACJ 460): (AIR 1973 Raj 317) a 
Division Bench of the Rajasthan. High 


- Court has held that if a vehicle is trans- 


ferred before the accident but the trans- 
fer was not proved and ihe transferor 
continues to be the registered- owner of 
the vehicle and: an..aceident.is caused’ oy. 
the employee of the transzeree the regis- 
tered or ostensible owner is liable for 
the consequences of the accident, This 
view is also taken in-the other decisions 
relied upon by the learned: counsel for 
the claimant. — 


28. J am in respectful agreement? 
with the view taken in these ` decisions. 
The decisions relied upon by the learned 
counsel for Banwarilal. as stated above 
do not deal with the point involved: in 
this case and they: are distinguishable on 
facts. I am, therefore, of the opinion 
that the Tribunal did not commit any 
error in holding Banwarilal responsible 
for the consequences of the negligent 
ac; of Mohd. Ramzan; Thus, there is no 
reason to interfere with the award pass- 
ed by the Tribunal, 


29. As a result of the discussion 
aforesaid: these appeals fail and are dis- 
missed. In the circumstanees the’ parties 
shall bear: their own costs of these 
appeals, 


Appeal dismissed, 
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AIR 1983 MADHYA PRADESH: 39 
C. P. SEN, J 

Ayodhya Prasad, Applicant v. Union 
of FIndia and another, Non-applicants, 

€ivil Revns. Nos. 430' of 1981 and 437 
ef 1980, D/- 16-1-1982.* 

(A) Public Premises (Eviction of Un- 
authorised. Occupants) Act (40 of 1971), 
Ss, 9;. 10 — Order of District Judge in 
appeal under S. 9: — Revision. against — 
Maintainable, (Civil P. C. (5 of 1908), 
S. 115): 

The finality to the ordey of the Dis- 
trict Judge under S. 10 means no fur- 
ther appeal lies and the orders cannot be 
challenged: in. collateral’ proceedings, 1e 
by way of original suit əp application, 
that is in separate proceeding: The sec- 
tion: does not exclude the further 
remedy of revision. provided’ under Sec- 
tion 115 of the Civil P, CŒ. against the 
order of a: Court Subordinate to High 
Court. Court of District Judge being a 
Court Subordinate to High Court, revi- 
sion. would lie aganist the order of the 
District Judge in appeal: under S. 9. Case 
law discussed: (Para 4) 

(8) Public Premises (Eviction of Un- 
authorised: Occupants) Ace (40 of 1971), 
Ss, £ 5 — Person occupying Railway 
property. unauthorisedly: — Eviction — 
Order under S, 5 — Validity, 

Where the Estate Officer issued the 
show cause notices after satisfying him- 
self about the unauthorised’ nature of 
possession: of the applicants. of the pub- 
lie premises and the applicants failed to 


appear to show cause and the eviction 
orders were passed: after again satisfy- 
ing himself about the unauthorised 


nature of occupation of the railway pre- 
mises by the applicants, there would be 
ne illegality in the orders passed. 

(Para 7) 
Cases: Referred: Chronological’ Paras 
AIR- 1978 SC 1: 1978 Cri Ly I 4 
AIR 1975 Madh Pra 36:1975 MPLJ 33 

(FB) 4 
AIR 1969 SC 43:1969 Cri LJ 274. 5 
AIR. 1966. Madh Pra 7 4 
AIR 1962 SC 911: 1962 (1) Cri LJ: 797 5 

Mr, Jha, for Applicant: S. P, Sinha, 
for Non-applicant No, 1. 

ORDER:— By this order connected 
Civil Revision No, 437 of 1980 (Tikaram 
*Against order of D. R. Pundlik, Dist. 

Judge, Jabalpur in C, A. No. 37 of 

1980. D/- 12-3-1981, 


KZ/EZ/E961/82/VNP/SSG-H 








40 M; P.. 
v. Union’ of India) is -also 
order of the District Judge under S. 9 


of the Publie Premises (Eviction of Un- 
authorised’ Occupants) Act, 1971, afirm- 


ing the order of eviction ’ passed by the. 


Estate: Officer ‘under Section 5- of - as 
ak against the applicants. 


2,» Applicant - - Ayodhya Prasad . as 
spplicant Tikaram are brothers. and in 


occupation of plots, total area 10 ‘square © 


meters,- near Railway Quarter No. 273- 


A-C. and. Railway Bungalow No, B-176. 
- in. Pachpedi,.. Jabalpur, The 


- Assistant 
Engineer, Central: Railway, Jabalpur by 
his notices dated 12-3-1980 asked the 
applicants to vacate 
. occupation. The notices. were not 
plied with.. So tha: Divisional 
of the Central Railway, Jabalpur. by his 
: notices -dated 20-5-1980 again asked the 
applicants to vacate . the railway - pre- 
= mises, Since. these notices were also not 
. complied with, the Divisional 
. (Works), Central Railway, J abalpur com- 
plained to the Estate Officer, Central 
Railway, J abalpur about the unauthoris- 
ed. occupation of the public premises by 
. the applicants and sought their eviction. 
The -Estate Officer then served the ap- 
. plicants with cause notices dated 21/22-8- 

1980 under. S. 4 (I) of the Act, . asking 


' com- 


them to show cause-on or before 25-9- 


1980 as to why eviction order be- noi 
passed for vacation of public premises. 
Applicant Ayodhya Prasad received the 


notice * orn ` ` 29-8-1980 and appli- 
cant Tikaram also recéived the 
notice near about the same date. 


However, both of them failed to appear 
or show cause before the Estate Officer. 
The Estate Officer passed the eviction 
orders against the applicants under Sec- 


tion 5 on 14-10-1980 after being satisfi- ` 


ed that the applicants are in unauth- 
arised occupation of Railway premises. 
The applicants were given 30 days’ ‘time 
to vacate. the premises, otherwise they 
would be forcibly evicted. The appli- 
cants then ‘preferred Miscellaneous Civil 
Appeals Nos. 37 and 38 of 1980 before 
the District- Judge, J abalpur, under Sec- 
tion 9 of the Act, By common. order 
dated 12-3-1980, ` both the appeals” have 


been. - dismissed by- the District Judge, -` 


holding: that ‘the orders of the Estate 


Officer are in. accordance with law and- 


so affirmed -the orders. Aggrieved “by the 
. Order: these- two 


Proeedure:: 


- Ayodtiya’ Prasad~v. Union:-ef“India ` ` 


disposed - -of. 
as it arises out of the common appellate « 


-order of District Judge 


their unauthorised _ perona designata under S. 9 of the Act 


Engineer . 


Manager - 


had held that ‘District J udge 


Essential 
revisions have ‘been: 
filed under B. ‘115 of the Code of: Civil | 

i -Court ` 


ATR. 


:3. Thes; ‘applicants - have ‘challenged: the- 
is ‘on -the toWowing: “grounds :~-(1) 


The.-applicarits” are’ illiterate: persons -but 
‘the’ show“ cause’ notices were served in 


English” and they could not understand. 
the ‘contents thereof, and (2) the Estate 
Officer without holding any enquiry and 


-in' the absence of ‘any’ material on re- 
cord and even without drawing. an 


order-sheet passed the eviction orders’ 
in contravention of S. 8, which provides > 
the procedure to be followed, The non- 
applicants supported the ‘orders and 


‘submitted that orders are perfectly legal 


and valid., An objection had also ‘been 
raised that no revision lies against .. the 
who acts as a 


4, ‘Maintainability of these revisions - 
are taken up first. Section 9° provides 
that an appeal lies from: every order of 
the Estate Officer ‘under S.: 5 of the Act 


to an appellate Officer who shall be the . 


District Judge of the district in which 
the -public property. are situate or such © 
other’ Judicial .Officer in that district . of 
not - less’ than - two yéars’ ‘standing . as ` 


District Judge may. designate in. this be- 


half. Section 10 gives finality tọ ` the 
orders of the, Estate Officer or appellate 
Officer, . which -shall not be called into 
question in original suit, application ‘or 
ee pr oceedings. A’ single | Bench ` 

this Court in Hargovind v. South 
ee Railway, ATR 1966 Madh. Pra 7, 
acts as 
persona designata, the word ‘application’ 
in S. 10 is wide enough to cover an ap- | 
plication for révision under Sec, 115 of 
the C. P. C, - and hence revision is ex- 
cluded, But since then much water has 
flown on. this question and the correct- 
ness of this decision is quite doubtful. 
There is a similar provision about ap- 
peal in the Essential Commodities Act, 


1955. Section 6C provides for appeal: to 


a- Judicial authority - appointed by the 
M. P. State Government, i.e. ‘ Sessions} 
Judge, against the order of confiscation 
passed by the Collector under Sec, 64. 
Interpreting. this provision, the Supreme 


Court. in Thakurdas v. State of. M. P, 


AIR 1978 SC 1 had held— 


“When. the Sessions J udge ‘wag ap- 
pointed. an appellate ` authority by the 
State Government -under Sec, 6C_ of ‘the - 
Commodities- Act, what the - 
State Government’ did- Was *tO- ‘constitute 
en appellate’ atithority- “in. the” - Sessions 
over’ “whith. the `- Sessions - 


_ Court. 


~4 


time 


S 


"1983. 


Judge, . presides. , 
l constituted . under the Code. of Criminal 


' Council, Khandwa v. 


The Sessions Court. -is 


Procedure. and indisputably it .is-an im- 


ferior criminal court in relation to ‘High 
order. 


the 


Therefore, . against 
conferred 


made _in exercise of powers 


l by | Sec. 6C a revision application. would 
lie to the High Court... and the High | 
Court, would be entitled to entertain. a 


revision -application under Ss. 435 and 
439 of the Cade of Criminal Procedure, 
1898 which was in force at the relevant 
and such revision 
would be competent. In such case the 
Sessións Court is nog persona designata.” 


The finality to the- order of the District 
Judge means no further appeal lies and 
the orders cannot be 
lateral proceedings, i.e. by way of ori- 
ginal’ ‘suit ‘or. application, that is in 
separate proceedings. .The section does 


hot exclude the” further - remedy: of re- . 


vision provided under Sec. 115 of the 


` Civil P, C. against the order of a Court 


Subordinate ` to. High Court. Court. of 
District Judge ‘being: a’ Court subordinate 
to High Court, revision. would lie 


against . the .order ‘of the- District. Judge. 
in appeal under S. 9 of zhe Act, A Full 


this Court . in. Municipal 
.€antosh Kumar, 


AR 1975 Madh Pra 


Bench of 


1975 MPLJ 33: 
36) has held— _ 


In exercising . the revisional . power 
under S.-139,.M. P, Municipalities Act, 
1961, the District Judge functions as a 


Court and not as persona: designata in- - 


asmuch -as the jurisdiction is conferred 
under the Act on the. Court itself. Since 
the District Judge exercising powers of 
revision ‘acts: as a Court and not 
as a. persona designsta the. ordi- 
nary incidents of the procedure of that 
Court including. any right of appeal or 
revision. will , attach. te the decision 
rendered in revising by the District 
Judge. so long as there is no stationary 
proyision excluding such right of appeal 
er revision. The use of -he.word' ‘final’ 
in S. 139 (5). only means ;that there is 
no further. appeal. It. does not: exclude 
the power of revision. The. order of the 
District Judge, though in revision, ` be- 


ing an order of a Court subordinate to - 


the High Court and. the order being. ‘a 
case -decided’ 


is tenable: under Sec, 115, 


So, the: revisions are , “quite ‘competent, ` 


~ Ayodhya. Prasad. v.: Union. of India. > 


application. _orities 


challenged in col- 


a revision against such - 
order under Sec. F39 (5), M. P; Munici- 

. palities’ Act - 
. Civil “Procedure Code. ái 


MLP. 4i 


. 5. Now. :regarding- merits, First :objec- 


"on is . that - shew ‘cause? fiotices: were - in 
English and. the ` applicants -being . illete-. 
rates could not ‘know. the contents. 
cases relied on are. -Hari Kisan v.» State 


The 


of Maharashtra,. AIR .1962..SC 911 -and 
Hadibandhu .v, D. M., Cuttack, AIR 1969 
SC 43 that serving grounds of detention 
in English | to a detenu not knowing . 
English is no compliance to Art. 22 (5) 


_of the. Constitution. and mere oral .ex- 


planation of the grounds by- the. auth- - 
is. -not sufficient. The Supreme . 
Court. in these. cases were considering 
detention under the Preventive Detention 
Act and Art, 22 (5) enjoined -that as 
soon as may be order. of detention has 


"to be .commun‘éated and the detenu to 


be afforded opportunity at the earliest 
to make représentation, Here the ap- 
plicants were free agents when the show 
cause -notices ‘were ` served and thereafter 
and.there was ‘no difficulty in taking ad- 


‘vice about the contents. from. others, ‘This 


apart, the. Divisional. Engineer did serve - 
the notices dated. 20-5-1930 on the ap- 


‘plicants.in Hinci and the applicants could 
“not have been ignorant about what pro~ 


ceedings are being taken against ther. 
Significantly, . the .- applicants. have put- 
dates -in English below their acknow- 
ledgments of the notices. The applicants 
did not file any reply : to the notices 
served on them because they. were ‘aware 
about the unauthorised: nature: of their 
possession of the railway plots. 


6 Regarding “the - second objection 
about the enquiry it is nat the require- 
ment of the Act that the Enquiry Officer 
had to follow the procedure of a suit. 
Section 4 requires the Estate Officer. to 
issue show cause notices as being of the 
opinion that any person is in unauth- 
orised occupation of any public premises 
and ‘then under Section 6 after consider- 
ing the cause shown and evidence given 
by noticee, to give him a reasonable op- 
portunity of being heard, then to pass 
the order of eviction if satisfied that the 


public premises are. in unauthorised oc- 


cupation. ; Under Section 8 the Estate 
Officer | is vested with the following 
powers of a Civil Court for holding | an 
enquiry: (i) summoning . and enforcing 


attendance of any witness: , (ii) requiring . . 
discovery and production . of.. documents; 


and (iii) any. other matter that may be 


prescribed, ‘So. it is not correct to say 


that. Estate ‘Officer. has to follow,the pro- . 
cedure of a suit, The “Estate Officer __has 
to record evidence only “if the noticee 


42 M.P. 


shows cause and produces evidence and 
not otherwise. In the absence of any 
cause being shown he is only re- 
quired to satisfy himself about the wn- 
authorised occupation of public premises 
before issuing show cause notice and 
again while passing the eviction order. 

7. In the present case the Estate Offi- 
eer issued the show cause notices after 
satisfying himself about the unauthoris- 
ed nature of possession of the 
applicants of the public premis- 
es and since the applicants fail- 
ed to appear and show cause, the 
eviction orders were passed after agair. 
satisfying himself about the unauthoris- 
ed nature of oceupation of the railway 
premises by the applicants. The show 
cause notices were issued on 21/22-8- 
1980, they were served on 29-8-1980 anc. 
acknowledgments of the applicants ob- 
tained, they failed to appear on 25-9~-'3C 


or earlier, then eviction orders. were 
passed on 14-10-1980 and orders were 
served on 25-10-1980, The applicants 


are not claiming title to these plots nor 
saying that they are in authorised. posses- 
sion. They only claim to be in posses- 
sion for over 70 years but no adverse 
title set up nor any documentary evi- 
dence produced in support. Ithas been 
stated by : the learned counsel for the 
Railway that the Estate Officer was shown 
the Railway map and other documents in 
support of its title and it is pertinent to 
note that the plots in occupation of the 
applicants are open spaces in between a 
railway quarter and ratlway bungalow, 
There can be no doubt about the plots 
being Railway property. There is ne 
illegality in the orders. passed. Í 
8. Accordingly the revisions fail and 
they are dismissed with costs. Counsel’s 

fee Rs, 160/- if certified. 
Revisions dismissed. 


AIR 1983 MADHYA PRADESH 42 
B. C. VARMA, J. 

Satish Minocha, Applicant v. Punjak 
National Bank and another, Nen-appli- 
cants. 

Civil Revn. No. 585 of 1981, D/- 27-2- 
1982.* 

Civil P, C. (5 of 1908), ©. 21, Rr, 10; 
21; O. 34, R. 15 — Decree —— Execution: 
— Charge created by deeree against 


*Against order of R. K. Misra, 3rd! Addl 
Dist. J., Bilaspur, D/- ¥L-3-1981. 
KZ/k Z/E962/82/ VNP/SSG-H. - 


* 


r 


Satish Minocha v, Punjab National Bank 


È. I. R.. 


movable property — Deeree-holder can 
proceed either against properly charged 
or personally agains; judgment-debtor 
— ©, 34, R, 15 not attracted. 

Even where a decree ereates a charge 
upon certain specific movable property 
for the recovery of the decretal debt, it 
is not necessary that the decree-holder 
should’ first proceed against the property 
charged and after exhausting that re- 
medy alone may proceed against the 
personal properties ef the judgment-deb- 
tor. The charge so created being essenti- 
ally for the benefit of the decree-holder, 
he would be at liberty to proceed either 
against the property charged or person- 
ally against the. judgment-debtor and 
can execute the decree in the order he 
chooses. O. 34, R. 15 would not be alt- 
tracted in such case. Case law discussed. 

i .. (Paras 4, 5) 
Cases Referred Chronological. Paras 
1980 MPLJ 351: 1980. Jab LJ 468 3 
AIR 1978 Mad 238 3 
AIR 1969 SC 297: 19869 AN EJ 475 3 
AIR 1948 Bom 143 3 
AIR 1943 Bom 158 3 
AIR 1941 Bom 90 (FB) 3 


AIR 1935 Nag 129 35 
Ravish Agrawal, for Applicant: J, P. 
Sanghi, for Non-applicants: 
ORDER:— The non-applicant No. f 


Punjab National Bank, Branch Bilaspur, 
obtained a money-decree agamst the 
principal debtor non-applicant No. 2 and 
applicant the guarantor. The non-appli- 
cant, Punjab National Bank advanced 
certain loan to the non-applican; No. 2 
who in turn hypothecated his tempo 
with it. The applicant was the guaran- 
tor. The loan could not be paid. The non- 
applicant No, 1, the Bank, had to file a 
suit for recovery of that loan joining the 
applicant also as one of the defendants, 
That suit was decreed against both of 
them. The decree makes the applicant 
and the non-applicant No. 2 jointly and 
severally liable and also creates a 
charge upon the tempo. The relevant 
term of the decree is as follows: 
“Ordered and decreed. that the defen~ 
dants %. edama re 2. Aa faal 
do pay to the plaintiff tma aas a, 
TIE AIS, faaTayy the sum of 
Rs, 165319:90 paise with interest thereon 
at the rate of If per cent per annum 


from 5-7-76 to. the date of realization of 
the saidi sum: and: do: also pay Rs. 2677.00 


-© . on account, Gf costs: of this suit, with 
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interest thereon at the...cc.ccccececereees er 
Given under my hand and the seal of 
the Cour; 4th day of April, 1977,” 
WAYS STAT TENT | 

The decree was not satisfied by the 
judgment-debior and therefore, was 
put into execution. Instecd of proceed- 
ing against the property charged, the 
decree-holder sought to proceed person- 
ally against the applicant, The appli- 
cant, therefore, raised two-fold objection 
to the execution of the decree. His first 
contention was that the decree-holder 
Bank allowed the property charged, 
namely, the tempo, to be lost and, there- 
fore, claimed a discharge. His second 
contention was that the decree-holder 
should first realise the decretal debt 
from the property charged and then 
alone can proceed agains- the applicant 
for the balance, if any. Both these con- 
tentions have been rejected by the ex- 
ecuting court and the objections have 
been dismissed, Hence this revision, 


2. The executing court has on the 
basis of evidence found -hat the tempo 
is now not available and that the decree- 
holder is not to blame for it. On the 


basis of this finding, the first contention/ 


objection, mostly, that the applicant/ 
guarantor stands discharged because of 
the loss of tempo, cannot be accepted, 


8. The main argument in support of 
the revision advanced by Shri Ravish 
Agarwal, learned counsel for the appli- 
cant, before me that as the decree creat- 
ed a charge upon the tempo, the decree- 
holder cannot proceed to recover the 
decretal amount from the guarantor 
before proceeding against the property 
charged, Decisions of a Division Bench 
of the court of Judicial Commissioner, 
Nagpur in Fatehchand v. Indian Cotton 
Ltd., Bombay, ATR 1935 Nag 129 and 
that of the Full Bench of the Bombay 
High Court in Gurappa. v. Amarangiji, 
AIR 1941 Bom 90 directly support this 
contention. In the above Nagpur decision, 
it was held that by creating a charge 
the parties evidently intended it to be 
primary remedy and the judgment- 
debtor was entitled to act on this belief 
with regard to the rest o? his property. 
It was, therefore, held that the decree- 
holder should be required to exhaust his 
remedy against the charged property 
first and then, if necessary, may proceed 
in the ordinary way in.execution as in 
a money decree. The contention that by 
creating charge no personal liability is 


Satish Minocha v. Punjab National Bank 
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imposed was negatived and it was held 
that in the event of the charge proving 
imsufficient, ther2 is nothing to prevent 
tae decree~halder from proceeding 
against other property. This decision 
considered by A. P. Sen, Chief Justice 
(as he then was) in -Central Bank of 
Indig v, Santosh Kumar Awasthy, 1980 
KPLI 351, Of course, the learned Chief 
Justice was dealing with a case where 
certain property was pledged against the 
Joan. Even so, m consideration of cer- 
tain decisions, end particularly a deci- 
sion of the Bombay High Court in Ram- 
chandrarao v. Vithal Keshav, AIR 1948 
Bom 143, it was held that the object of 
the charge being primarily for the bene- 
Et of the creditor, the decree-holder was 
¿t Liberty to execute the decree in any 
crder he pleases. The Full Bench deci- 
sion of the Bombay High Court in Gu- 
trappas case (AIR 1941 Bom 90) (supra) 
kas been differently read by the same 
High Court in two subsequent decisions. 
m Ramabai Balkrishna v, Janardan Ek- 
nath, AIR 1943 Bom 158 the view taken 
i that where a money decree is made 
payable by instalments and a charge is 
created on certain propertv, the decree- 
kolder must first proceed against the 
property charged and then alone can 
proceed persorally against the judg- 
ment-debtor. But, in Ramchandrarac 
v. Vithal Keshav AIR 1948 Bom 143, 
ihe ratio of the Full Bench decision in 
Gurappa’s case (AIR 1941 Bom 96) 
Ksupra) is said to be that the object of 
charge is primarily for the benefit of 
the creditor. For this conclusion, the 
“ollowing observations of the Full 
3ench have been relied upon: 


“That seems to me to be the object of 
à charge; not to regulate the order in 
which the defendant's property is liable 
z0 be attached. Taking Cl: (1) of this 
decree, it is perfectly plain that it 
amounts to an order for payment, and 
-f such clause stood alone, it would be 
enforced by any of the methods auth- 
erised by the Civil Procedure Code, in- 
cluding attachment and sale of any of 
the defendant’s property. There is noth- 
-ng in the rest of the decree which ex- 
pressly takes away or limits that right, 
and I can see no reason why it should 
ve held that the plaintiff by implica- 
‘ion has deprived himself of that right or 
delayed its enforcement.” | 


The Division Bench in that case then 
concluded that emphasis must be given 
‘ the words “or delayed its enforce- 
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ment” and :“or. limits”, and .if--that..-. is 
done, it cannot be: said ‘r that- the: plain-. 
tiff’s: right to execute the. decree in any 
.order he pleases: has. been in any .way 
affected. The Madras High Court in V. 
Ramaswami Naidu v. Syndicate - Bank 
AIR 1978 Mad. 238 relying upon the 
above quoted observations of the Full 
Bench of the Bombay High Court,’ has 
also. read that decision the way. it was 
read and: understood in Ramchandrarae 
v. Vithal Keshav AIR 1948 Bom 143 and 
-it was held that it is not necessary that 
a decree-holder should first proceed 
against the charged property or else es- 
tablish bona fides for proceeding against 
the -other properties of the judgment- 
‘debtor. The decision of: the Supreme 
Court in Bank of Bihar v. Damodar 
‘Prasad AIR 1969 SC 297, relied upon by 


the executing. Court and also by the 
learned counsel for the. decree~hqider 
is really not in point.. The decision 


turns upon the construction of Section 
128 of the Contract Act and. it is held 
that the Hability of a surety and that -of 
-a@ principal debtor are co-extensive and 
thus the . surety. becomes liable ta pay 
the decretal. amount: immediately. His 
liability is not deferred .until.the eredi- 
tor exhausts his remedies against the 
principal debtor. That decision does not 
deal with the question Ey ORES in the 
present. case, 


4, The prevailing view. which is re- 


flected is the authorities .referred. to 
above seems to be that even where a de- 
cree creates a charge upon certain spe- 
{cific property for the recovery of ` the 
jdecretal debt, it is not necessary that 
the decree-holder should first proceed 


against the property charged (and) ‘after ` 


exhausting that’ remedy ‘alone may pro- 
“Ieeed against the ‘personal properties of 
the judgment-debtor, Instead, the view 
is that the charge so created is essenti- 
ally for the benefit of the decree-holder 
and he is at liberty to’ proceed either 
against. the property charged’. or person- 
ally against. the’: judgment-debtor and 
“|éan execute the decree in the order he 
chooses. I am in. respectful ` agreement 
‘with ‘the view as expressed. ee © 

5. Learned counsel for the 
` yeferred to Order 34, Rule 15 (2) of the 
Code of Civil, Procedure and argued, that 
“the insertion of this provision’: by: the 
Civil. Procedure. ‘Code (Ameridment): Act, 
_ 1976- (Act. No. 104 .of. - 1976) -is “to give 


- ES effect to “the - -decisión in. ‘Fatehchand’s case- 
{AIR -1935 -Nag | 129). (supra) Tam afraid, 


‘Mohd. Shareef v. Eashir’ Ahmed’ = 


' applicant . 


‘AIR 1980 Madh Pra. iad 5 EP) C. Re No. 


za AcE R: 3 


.. this.. contention is: a. - pit. ‘misconeeived. es 
-The said rule ‘reads as: under: 


-“Where- a decree orders - Darme > Of 
money and charges it.. on’ immoveable. 
property on default of payment, the 
amount may be realised .by sale of that 
property in execution: of that decree.” 
Order 34 of the Code of- Civil Procedure 
relates to suits on mortgage of immov- 
able properties and is not attracted in 
the case of charge created on movables. 
Even so as I read the provision, it. ap- 
pears to be only enabling, I permits 
the decree-holder of a decree for pay- 
ment of money creating a charge on 
immovable property to realise the decre- 
tal amount by sale. of the property 
in execution of that decree. The decree- 
holder is not obliged to file a separate 
suit to enforce the charge so created but 
in view of this provision, by the force 
cf the. decree itself, is entitled to enforce 
it by sale of the immovable property so 
charged. The reference to the aforesaid 
rule, therefore, is entirely’ out of place. 


6. The revision is dismissed with 
costs. Counsel’s fee Rs. 100 if certified. 
Revision dismissed, 
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Mohammed Shareef and others, Peti- 
tioners v, Bashir Ahmed and others, Re- 
spondents. 


Civil. Revn. No. 529 of 1982,. . D/- o-11- 
1982. zo 


Civil P. e (5 of 1908), o. 21. Rr. 97, 
100: — Execution of decree — Third 
party canno; claim investigation under 


F. 97, into its title to property alleging 
possession in its own right, | 

An enquiry atthe instance of. a third 
party in possession is ` contemplated 
under O. 21, CPC. only . under R.1090 
after his dispòssession in... execution, A . 
third party has no locus. standi to. seek 
investigation, into its claim: under O.. 21, 


F..97, C.P.C.: such 9 :third.. -party.- can - 


protect. its possession, f during execution 
of the decree only. by an..independent 


civil suit, claiming temporary:.injunc- — 
tion therein, on the: basis: . of. a. strong 
prima facie, case., showing its- ‘right to 


possession- independent. of the. judgment- 
debtor, “AIR. 1982... NOC. 66. : (Madh: :; “Pra) | 
(Obiter) . held no- good law. in:yiew.: of 
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Jb, 


- Not followed, . 
© ivCases - 
-AIR 1982 NOC 66 (Madh Pra) 


'{1981) Civil Revision Ho, 1531 


- (1980) Civil Revision Ne. 


came up for hearing . before. a. 


` 1980 Madh Pra’. 146, 
_ matter was referred by the single Bench 
-to a Division Bench. for decision and: this 
--is-how this revision comes up before ‘us. 


< spondent No. 1- Bashir. Ahmed 
= dhary. obtained a decree against the: re- 
` maining respondents for . 


- Jabalpur: 
closely related: to the judgment-debtors, 
 -resisted- execution of ` 
‘-made an application- in- 
Cours under O, 21, R:'97 read with Sec- 


Referied / Paras 


-Chronological © 


1, 3, 6, 7, 16 


- (1981) Civil Revision No: 212 of 1981 ‘D/- 


31-3-1981 (Madh Pra) Raghubirdayal 
'v. T. Krishnaswami 1; 3, 8, 12, 13, 
l 14, 15, 16 


D/- 21-1-1981} (Madh Pra) Raghubir- 


dayal v, T Krishnaswami 10, 11, 12, 
13, 14, 15 
AIR 1980 Madh Pra 146 (FB) 1, 2, 3, 4, 


5, 6, 7, 9, 10, 11, 12, 13, 14, 15, 16 
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17-9-1980 (Madh Pra} Raghubir Dayal 
v, Krishnaswamy 9 
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15 

1972 MPLJ 254: 1972 Jab LJ 142 © 4 


`K. N. Agrawal, for Petitioners; 
Jain, for Respondents. 
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This revision first 
single 
Bench, -where correctness of two single 
Bench decisions. in Civil Revision No. 
145 of. 1981 (Indore Bench) 
2-5-1981. (Reported ` in - AIR 1982 NOC 
66), Jainarayan Shukla v. Gyansingh 
and. Civil Revision No. 212 of 1981, de- 
cided -on 31-3-1981, Razhubirdayal v, T. 
Krishnaswami arose for examination, 
on the ground that they are contrary to 
the Full Bench decision in Usha. Jain v. 
Manmohan Bajaj, . 1980 MPLJ 623: AIR 
Accordingly, the 


Re- 
Chou- 


` 2. The material - facis are these ; 


their eviction 
from. an immovable prəperty situate in 
The- petitioners, who ~ are 


that . decree and 
the executing 


tion‘ 15ł,- C.P.C., claim’ng investigation 


into: their title, -alleging thay they were 

= in, possession ` of the immovable property 
=" iy their own right and ‘not-through . the 
.“ fidgment-debtors, The executing Court, 
da following’ ‘the Full Bench. decision’ of -this 
-7 - Court in Usha Jain-v: -Manmohan Bajaj : 
= GIR 1980 . ‘Madh Pra A46); 


Mohd.‘ Shareef. v; 


. 212 of - 1981, oe 81-3-1981 :(Madh ;Pra), 
(Paras. 4, 5,:7, 14; 16). 


‘it had no right to make an. 


‘under O, 21, R. 97, C.P.C; The petition- 
ers have filed this revision, aggrieved by 


of 1980 


-` sions relied on by the learned 


decided ‘on. . 


, ecution; and that the 


CPC, at. 
. Court has ne jurisdiction.. tọ 
l with; the: ‘execution, -is 
was, also. held. by the: 


~ (supra), < fë- - 


Bashir Ahmed - - ML. P. 45 - 


jected the petitioners’: application | as, unz, 


tenable .on the. ground that a third party,, 
could not claim such. an. investigation as 
application. 


this. order of the executing Cont: made 


" on -28-1-1982. 


3. At the hearing of . this revision, 
learned counsel: for the petitioners. reli- 
ed on certain observations made by a 


single Bench in Civil Revision No. 145 
of 1981, decided on. 2-5-1981 (Indore 
Bench), (Jainarayan Shukla v. .Gyan- 


singh) as well as the decision of another 
single Bench in Civil Revision No, 212 
of 1981, decided on -31-3-1981 (Raghubir 


Dayal v. T. Xrishnaswami), to contend 
that the Full Bench decision in Usha 
Jain’s casa (supra) does not shut out 


such an enquiry at the instance of a 
third party who resists execution of the 
decree claiming to be in possession in 
his own right, We shall first refer to the 
Full Bench decision in order to examine 
whether the point involved in this revi- 
sion is concluded by that. decision and 
then. refer to the. two single Bench deci- 
counsel 
for the. petitioners. .- 

4, The Full Bench decision in Usha 
Jain’s case (supra) overruled’ the ear- 


‘lier Division Bench decision in Bhagwat 


Narayan. v. Kasturi, 1973 MPLJ -899:: 
AIR 1974 Madh Pra 26, and, at the same 
time, expressly approved the earlier - 
single Bench decision. in Pandit Ram- 
gulam v, Mahendra Kumar, 1972 MPLJ 


254. The earlier decisions of this Court 


as wen as the other High Court on this 
referred and the reasons.. 
aon. by the Division ` Bench for the 


- view it took in Bhagwat Narayan’s case, 


no earlier decision being cited by the 
Division, Bench, were also considered by 
the Full Bench. . . The. Full Bench clearly 
ruled that. an enquiry atthe instance 


of a third. party. in- possession is contem-}.: 


plated under ©. 21. ÇP. C. only under} - 
R. 100 after his dispossession, in ex- 
basic assumption 
made by the Division. Bench in Bhagwat 
Narayan’s case that an enquiry. is a 
templated at the stage. of Ô. 21, R, 

the. instance of" a Ta 
party, without which the. executing 
proceed 
| untènable..; It 
Full, ‘Bench. thal l 
another, remedy. ; ‘available: to. such“ 

third party , is: to institute. an: independent 
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Civil suit for declaration of his title 
claiming therein the relief of temporary 
injunction to protect his possession; and 
in such a suit, if the conditions for grant 
of a temporary injunction having the re- 
sult of staying execution of the lawful 
decree are satisfied by the plaintiff mak- 
ing out a strong prima facie case show- 
ing his alleged right and title indepen- 
dent of the judgment-debtor, then it is 
open to the civil court in that suit to 
grant a temporary injunction to protect 
his possession during the pendency of 
the suit. It was pointed out by the Full 
Bench that the view taken by it would 
safeguard the interest of a genuine 
claiman; and afford him a remedy to 
protect his. possession, if he has a strong 
prima facie case, while the view taken 
by the D. B in Bhagwat Narayan’s case 
enabled even a spurious claimant to 
delay execution and thereby assist the 
judgment-debtor to frustrate execution 
of the decree so long as he has even a 
single friend willing to help him, re- 
sulting in obvious injustice to the de- 
cree-holder, 


5. In view of the clear pronounce- 
ment of the Full Bench in Usha Jain’s 
case (ATR 1980 Madh Pra 146), that a 


third party has no locus standi to seek ' 


investigation into its claim under O. 214, 
R. 97 C.P.C; that a third party’s re- 
medy under O, 21 C. P.C. is only after 
dispossession under R, 100; and that such 
a third party can protect its possession 
during execution of the decree only ‘by 
an independen; civil suit claiming tem- 
porary injunction therein, on the basis 
of a strong prima facie case showing its 
right to possession independent of the 
judgment-debtor, there can -be no doubt 
that the petitioners’ objection filed in 
the executing Court was rightly rejected 
as untenable by the impugned order. 
The matter is fully covered by the Full 
Bench decision and i+ is not necessary 
to reiterate ali the reasons for this view 
contained in the Full Bench decision. 
The question, however, is whether the 
two aforesaid single Bench decisions, 
relied on by the learned counsel for the 
petitioners, support the petitioners’ case 
and, if so, are they in conflict with 
the Full Bench decision in Usha Jain’s 
case (supra), It is obvious that a single 
Bench cannot ignore a Full Bench deci~ 
sion or legitimately take’ a contrary 
view or in any manner dilute the auth- 
ority of a Full Bench décision, unless. it 
is overruled by a larger. Bench. of - this 


Mohs, Shareef v, Bashir Ahmed 


Ceurt or the 


A, T. E. 


Supreme Court, Admit- 
tedly, the Full Bench -decision in Usha 
Jain’s case continues to hold the field 
and, therefore, the aforesaid two single 
Bench decisions, if they express a con- 
trary view, have no authoritative 
value and have to be ignored, It is this 
question which is examined hereafter. 


$. In Civil Revision No. 145 of 1988 
(Indore Bench) decided on 2-5-1981, 
wainarayan Shukla v, Gyansingh, the 


decree-holder himself made an applica- 


tion for enquiry under O. 21, R. 97, 
C.P.C. complaining of resistance by a 
third party, When enquiry on that ap- 
plication made ky the decree-holder 
had been concluded, the decree-holder 
made another application under O. 21, 
R. 35, C.P.C, for issuance of a fresh 
warrant for delivery of possession, An 
objection was taken in the executing 
Court that the decree-holder having 
chosen to make an application for an 
enquiry under Order 21, Rule 97, 
C. P. C, he could not aban- 
don the same and seek a fresh 
warrant on another application made 
under O., 21, R, 35, C.P.C. at the conclu- 
sien of the enquiry already held, This 
ebjection was rejected and the execut- 
ing Court ordered issuance of a warrant 
for delivery of possession. The Civil Re- 
vision was then filed challenging the 
issuance of a fresh warrant for delivery 
of possession, in these circumstances. 
The learned. single Judge relied on the 
Full Bench decision in Usha Jain’s case 
(AIR 1980 Madh Pra 146) to hold that 
the decree-holder having adopted one 
of the three courses open to him, as in- 
dicated by the Full Bench, of making an 
¿pplication under O, 21, R, 97, for an 
enquiry, he could not thereafter ignore 
it and apply for issuance of a fresh 
warrant for delivery of possession under 
0O, 21, R. 35, C.P.C. Accordingly, the 
single Bench held that the decree- 
tolder having voluntarily adopted one 
cË the three courses available to him, 
en resistance being made, he could not 
thereafter abandon that course’ and 
sdopt another course, I4 is, therefore, 
clear that in deciding the case before 
it, the single Bench followed the Full 
Bench decision, instead of taking a con- 
frary view, However, thereafter the 
learned single Judge preceeded to maka 
some observations which, being un- 
necessary for the decision of the case, 
are clearly obiter, but 4 is these further 
observations which have been relied on 


Á 


h 
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by the learned! counsel for the peie 
tioners who. also. says that these further 
observations, even thergh obiter, are 
often cited) before the subordinate 
Courts to support the contention that 
the Full Bench decision in Usha Jain’s: 
case has no; settled the controversy om 
the point it decides. 

7. These further observations in Jai- 
narayan Shukla’s case (AIR 1982 NOC 
66) (Madh Pra) are as under:— 

“Furthermore, in sub-rule (1) of Rule 
35 of O. 21, the expression ‘if necessary: 
by removing any perso bound by the 
decree who refuses. to vacate the pro- 
perty’ is: significant The decree-holder 
may submit an application under R., 35 


on the assumption that the person re- 
fusing to vacate the sroperty is not 
bound by the decree. 3ut the whole 
question is: How the executing Court 


can without holding an inquiry inte the 
question as te whether the person re- 
fusing to vacate the praperty is) bound 
by the decree or not and order his dfs- 
possession? TË in a ease on the facts ad~ 
mitted by such a@ person, ip can be con- 
cluded that he is bound by the decree,, 
he may be ardéred to. be dispossessed 
but, if he has disputed: the facts stated 
by the decree-holder, Folding of an in- 
quiry is necessary.’” 

Tt is clear tha; the above quoted obser- 
vations made by the learned single 
Judge in Jainarayan Skukla’s case are 
not only obiter but alsc directly in con- 
flict with the Full Benzh decision im 
Usha Jain’s case (AIR 1980 Madh Pra 
146). The view expressed by the learned 
single Judge that an enquiry is contem- 
plated at the stage of O. 21, R. 35, C.P.C: 
is contrary to the Full Bench decision 
wherein it was pointed cut that the basic 
assumption made by the Division Bench in 
Bhagwat Narayan’s case (AIR 1974 Madh 
Pra 26) that an enquiry: is contemplated 
at the stage of O. 21. R. 35 C.P.C, at 
the instance of a third party, without 
which the executing Conrt has no juris- 
diction to proceed with the execution, 
is untenable. It is unnecessary for us 
to reiterate the reasens given at length 
in the Full Bench decision. With, res- 
pect, we are constrainecé to hold that the 
above quoted observations contained in 
the single Bench decion in: Jainara- 
yarn’s case are contrare to the Full 
Bench decision im Usha Jain’s case and 
have, therefore, to be ignored: 


8. The other decision which has oec- 
easioned the. reference -is: a single Bereb- 
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decision i Civil Revision Ne. 212 of 
1981, decided’ on 31-3-1981 (Raghubir- 
dayal v T Kzishnaswami): Iè is neces- 


sary to menticn the facts: en which that 
decision was made, The deeree-hoider 
T Krishnaswami obtained: a decree for 


eviction from an immovable propert 
against the judgment-debtor R. L. 
Raghunath, brother of Raghubirdayal. 


This: decree passed by the trial Court 
on. 30-8-1971, was. affirmed! in first ap- 
peal on: 3-3-79. and in second! appeal on 
6-7-72. During execution of the deeree 
the judgment-iebtor’s: brother, Raghubir 
dayal, filed’ a civil suit for a declaration 
thar it was he and nog Eis: brother, the 
judement-debtor, who was: in possession 
of the property and: that. he’ was in pos- 
session. in ‘his: awn right and no through 
the judgment-debtor, as a co-tenant or 
asi a trespasser. so. that the decree against 
the judgnrent-debtor did! net bind’ him. 
The objector Raghubirdayal had ob- 
tained a tempsrary injunetion against 
execution of the decree and, there- 
fore, tbis decree could’ mot be ex- 
eeuted’ ti the suit was: dismissed on 30- 
8-1975 and they the first appeal as also 
the second’ appeal had’ failed! This is 
how the ebjector Raghubirdayal’s. claim 


tg: be. În- possession independently in his 


own. right and' not through. his brother 
the judgment-debtor R, E. Raghunath, 
was rejected’ in that suit. The objector 
Raghubirdayal thereafter made an ap- 
plication in the execution proceeding 
under © 21, Rr. 35. and 97 C. P: C. claim- 
ing investigation of his independent 
title, im spite of the same being negativ- 
edi earlier in his suit, What enquiry re- 
mained: te be made is difficult to visua- 
lise, bug the objector’s application re- 
sulted! in. stay of execution, This was 
obviously the result ef the view taken 
in Bhagwat Narayan’s case (AIR 1974 
Madh Pra 26) (supra), which held the 
field. then. It may be mentioned: that 
the objector, in the meantime, filed an- 
ofher civil suit for declaration of his 
title to the property on the basis of ad- 
verse possession but the plaimt was, re- 
jeeted’ and the objector thereafter did 
nog pursue tkat suit, The decree-holder 
opposed: the objector’s application 
infer alia. on. the ground Mat it was. bar- 
red by the principle of res judicata as 
well as: ©. 2. Ro Y C E €, because of 
the findings resulting in dismissal of the 
abjecter’s eivil suit. earher on merits: 
The execetine Cour¢ was requested! to 
try the questiem ‘pertaining: te res judi- 


. - single. ‘J udge | 
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cata and the bar under ©. 2, R: 2, C.P.C.. 
as preliminary. issues; but this request 
of the. decree-holder - was: rejécted 


_ the objector’s: application .- under - 0. 21, 
` Rr. 35:and 97:G.P.€. were rejected, “The 
decree-holder then filed Civil Revision 
No. 1432--of 1978 in. this Court, complain- 


ing against the: rejection of his pleas 


based on: res judicata and ©, 2: R. 2, 
“G.P.C, This. revision..was allowed by. a 
learned :single Judge on: 27-7-1979 : and 
a direction was given to the . executing 
Court to- consider ‘and. decide the decree- 


_ holders: objections. to. tenability of ` the 
abjector’s. application, © including . those 


based on the plea of. res- judicata and 
. 0. 2, -R. 2; CG:P.C, afresh on. merits, ‘This 
is how the matter went back te the 
executing Court and- the- 
tenability -of the objector’s ~ application 
was also required: to be decided © afresh 
on ‘all: grounds raised by men decree- 
holdes, l 


98. In the meantime,’ “the Full ae 


_ decision in ‘Usha Jain’s:. caSe . (AIR 1980 
' Madh Pra 146) (supra) came. on . 1-4; 
1980,.The decree-holder, therefore, rais~ 
ed another objection to, the maintain- 
ability of the. objectors ‘application for 
an enquiry into his claim under ©, 21. 


- Rr. 35 and. 97, C.P.C. on the basis of the 6 


Full. ‘Bench decision. The. executing 
Court upheld this objection. and, reject- 
` ed the objector’s application under O, 21, 
Rr, 35 and 97, C.P.C. as untenable. on 
8-5-1980. The objector challenged — 
order in Civil Revision No, ` 
(Raghubar Dayal v. Krishna Swamy), 
which was dismissed on 17-9-1980, by 
a single Bench of the Court, .This deci- 
< gion is referred hereafter as Raghubir 
Dayal (Œ). The objector’s _ contentions 
were rejected and it was expressly held 
. that his application was untenable wn- 
der O. 21, R. 97, as well as Section 151, 
C.P.C. in view of the Full Bench deci- 
sion in Usha Jain’s case (supra), It. was 
also held that. the earlier decision . in 
Civil Revision No, 1432 of 1978, decided 


On 27-7-1979, merely directed that. the 
decree-holder’ s objection, . which ` had 
been rejected earlier. by. the executing 


- Çourt, should ‘also be considered afresh 
on, merits, to decide the tenability , of 
the objector’s_ application | for... 
The | history of the. litigation - till. 
including . the objector’s earlier ~ 
suits, was. mentioned ‘and: the 
‘expressly, 


the. obj éctor’s “application was - a clear 


- Mohd! /Shareéf: v:: Bashir. Ahmed- 


and 
these ‘objections: to the maintainability of -~ 


-yiew taken by the ‘Single . 
. Raghubirdayal . D becoming final 
- tween the parties, . a. 


' decree, requested the 


‘question -of . 


executing” Court, by its 
_ objector did not 


LPC, on “14-11-1980, to the ` 
. Court; urging ‘that. he should- have been. 
heard before -giving police. aid. ‘This: ap- - 
plication of the objector: was - ‘rejected by 
‘the :;, 
objector’. filed. another revision . to this 


,, order 
Civil Revision No. 1531 of 1980, decided: 


this 
736 of 1980 
‘and not bound by the decree, he - 
a 


enquiry. 5 ‘objector’ s contention 
then, _ 
civil 
earned - 


indicated: _ that 


-abuse of: :the: process: of: the Cour, < and- 
permitting him-;to.. pursue: -that “course 


would deféat. the ends: of justice, instead 


əf- subserving the same,- The-- objector. ` 
then -preferred -a special- Terve: petition to 


- the Supreme Court - against this ‘decision 


of-the single: Bench: in Civil Revision. 
No, -736: of 1980, decided:.on 17-9-1980, 
Raghubir. Dayal ®©. That: special - leave - 
detition was ‘dismissed by. the -- : Supreme 
SOurt on. 24-11- 1980, resulting -.in the- 
Bench. in 
be- 


"40. The décree-holder, * : iiao 
srouble at the time of ‘execution -of the - 
` executing ` Court . 
to grant police aid at the time of ‘actual 
execution of the warrant: -fór possession, 
which had: _ already’ beer, issued, “The. 
“order dated ` 

that | request. - The’ 
challerige - this order. 
but made’ an application. under ` S, 151, 
‘executing 


37-9-1980, “granted 


order dated. 2-12-1980. Undeterred, 
Court against -the executing Court's 
‘dated 2-1 2-1980 ‘and that ` “was. 


on _. 21-1-1981 . (Raghubirdayal wv T.. 
Krishnaswami), hereafter referred’ as. 
‘Raghubirdayal (ŒI), In that . revision, 
the objector’s counsel: contended: ` inter. 
alia that as a. third. party in possession 
was 
to the remedy ‘under S. 151, 

PLC. ìf not Order 21, Rule 97, 
P. C.: -and that the decree-holder’ S- 
application for police aid is tantamount 
žo his application for investigation under 
©, 21, R, 97, C. P. C. In support of the 
revision; the objector’s: counsel contend- 
ed that a third party in possession 
could .claim investigation of his right 


notwithstanding the Full Bench decision 


in Usha. Jain’s case, The: learned single 


Ti udge, in his detailed order dated 21-1- 
1981, . considered and rejected all ` 


‘the 
points - urged in support of the revision 
and dismissed’:the revision.. I; was held | 
Sy the learned single. Judge `. that .-the . 
‘of being. entitled | 
čo claim an -investigation into his right, a 
S --expressly - ‘negatived.: . ‘by the Full, : 


Bench decision in .Usha: Jain’s -case (AIR ~ | 
1980: Madh- Pra: .-146),>,: which -has-ever-. : 


ruled . the.:: : Division ; :Bench. decision: ‘in 
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the administration of the estate for the 
period for which the estate vested with 
the Official Receiver to ‘zs logical end. 
The Official Receiver will have to realise 
the amount due to the estate during that 
period and account for the same to the 
persons concerned. The rent in Court 
deposit relates to the period during which 
the property vested with the Official Re- 
Celver and as such he has got every 
right to receive the rent lying in court 
deposit. The view taken by the lower 
court that the Official Feceiver has no 
locus standi to file the application even 
in respect of the arrears of rent for the 
period for which the eszate vested with 
him, does not appear to be correct. The 
learned counsel for the 3rd respondent 
contends that in view of the order of 
annulment the Official Faceiver has no 
locus standi to file the application and 
relies upon a case reporzed in Balusami 
Naidu v. Official Receiver, Madurai, 1965 
Ic 207 (sic), for this proposition. That 
was a case where an application was filed 


for restraining the Official Receiver 
from selling the properties after the 
order of annulment wes passed. The 


facts of that case are entirely different 
and the principles laid down in that 
case cannot be applied to the facts of 
this case which relate to the recovery of 
rent for the periog for which the estate 
vested with the Official Receiver. 

5. Under these circumstances, the 
order of the lower court will have to be 
set aside and it is accordingly set aside 
and the civil revision petition is allow- 
ed. There willbean order directing the 
issue of a cheque for Rs. 23,058-65 as 
prayed for in I. A. 30 of 1980, in favour 
of the Official Receiver. There will be 
no order as to costs, 

Revision allowed. 
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_- S SWAMIKKANNU, J. 
Mohammed Nachiyar ang cthers, Peti- 
tioners y. Hirudaya Dass, Respondent, 


C. R. P. No. 2978 of 1980, D/- 22-1- 
1982.* 


Pondicherry Cultivating Tenants Pro- 
tection Act (9 of 1971), Sections 10, 3 


*To revise the -order of Revenue 
Karaikal 
17-6-1978. 


HZ/JZ/D464/82/JRM/SSG—H 
1983 Mad/6 II G—97 





Court, 
in O. P, No. 29 of 1976, D/- 


Mohammed Nachiyar v. Hirudaya Dass 


Mad. 81 


(4) (a) — Revision — Impugned order in 
favour of petitioner and interim in na- 
ture ~~ Revision not maintainable 


When in an eviction petition under 
Section 3 (4) (a) the two contentions of 
the landlord viz., conversion of land for 
a different purpose and arrears of rent 
are found in his favour Such order can 
be construed as interim, order where the 
tenant is directed to deposit the rent 
arrears within the specified time. At that 
stage a revision under Section 10 by the 
landlord is not maintainable. 

(Paras 1 ang 3) 

V. Radhakrishnan, for Petitioners; Mr. 
Thirugnanam, for Respondent. S. Govin- 
daswami, Govt. Pleader, Pondicherry, 
for Pondicherry State. 


ORDER :— The intention of the enact- 
ment is not to give power only for the 
Jandlorg to evict the tenant under some 
ground or other. Under the Provisions 
of Section 3 (4) (a) of the Pondicherry 
Cultivating Tenants Protection Act, 1970, 
for the grounds contemplated by 
the said Section, a tenant can be evicted 
at the instance of the landlord. In the 
instant case, it is common ground that 
the Jandlord-petitioner həd instituted 
the petition in O. P. 29 of 1976 for the 
eviction of the tenant, the respondent 
herein for the conversion of the land 
into one for which the same had not 
been let in on lease to the tenant and 
on the ground of arrears of rent. So far 
as both the grounds are concerned the 
lower court had found in favour of the 
landlord-petitioners herein and the said 
order can be construed only as an inte- 
Tim order because after having found 
that the lang had been converted inlo 
one of Nanja land which conversion was 
unauthorised one the lower court had 
directed the tenant to deposit the amount 
found to be arrears of rent within the 
specified time. 

Therefore, with respect to both the 
points raised on behalf of the petitioners 
before the lower court, the finding had 
been rendered in favour of the petitioner 
herein. Therefore it ig submitted by the 
learned Government Pleader Mr. 5. 
Govindaswami that this revision peti- 
tion under Section 10 of the Pondicherry 
Cultivating Tenants Protection Act 1970 
is not maintainable since the same had 
been filed on the basis of an interim 
order which order in turn is not in any 
way unfavourable to the revision peti- 
tioners herein. The learned counsel for 
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the respondent also submits adopting the 
argument advanced by the learned Gov- 
ernment Pleader of Pondicherry, that 
this revision petition is not maintainable 
under Section 10 of the Pondicherry 
Cultivating Tenants Protection Act, 1970. 
Section 10 of the Pondicherry Cultivat- 
ing Tenants Protection Act 1970, reads 
as follows .— 


tio The Revenue Court shall be 
deemed to be a court subordinate to the 
High Court for the purposes of Sec. 115 
of the Code of Civil Procedure 1908 and 
its orders shal] be liable to revision by 
the High Court under the provisions of 
that section”, 


2. Section 3 (4) (a) of the Pondicher- 
ry Cultivating Tenants Protection Act 
1970 reads as follows :— 

“3 (4) (a). Every landlord seeking to 
evict a cultivating tenant falling under 
sub-section (2) shall, whether or not 
there is an order or decree of a court 
for the eviction of such cultivating 
tenant, make an application to the Re- 
venue Court and such application shall 
bear a court fee stamp of one rupee.” 

3. Section 3 (4) (b) of the Pondicher~ 
ry Cultivating Tenants Protection Act, 
1970, reads as follows :— 

“3 (4) (b) (i), On receipt of such ap- 
plication, the Revenue Court shall, after 
giving a reasonable opportunity to the 
landlord and the cultivating tenant to 
make their representations, hold a sum- 
mary inquiry into the matter anq pass 
an order either allowing the application 
or dismissing it and in a case falling un- 
der clause (a) or (b) of sub-section (2) in 
which the tenant had not availed of the 
provisions contained in  sub-sec. (3), 
the Revenue Court may allow the cul- 
tivating tenant such time as he considers 
just and reasonable having regard to the 
relative circumstances of the landlords 
and the cultivating tenant for deposit- 
ing the arrears of rent payable under 
this Act inclusive of such costs as he may 
direct, 


Gi) If the cultivating tenant deposits 
the sum as directed, he shall be deemed 
to have paid the rent under clause (b) of 
sub-section (3) and if the cultivating 
tenant fails to deposit the sum as direct- 
ed, the Revenue Court shall pass an 
order for eviction”. 

A scrutiny of the order questioned under 
the provisions of Section 10 of the Pon- 
dicherry Cultivating Tenants Protection 
Act 1970 by the petitioners herein show’ 
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that it does not suffer from any of the 
infirmities that can be taken as a ground 
for revising the order under Section 10 
of the Pondicherry Cultivating Tenants 
Protection Act, 1970. Apart from the 
same viewing the order from the point 
raised by the learned Government Plea- 
der. Pondicherry, regarding the main- 
tainability of the Civil Revision Petition 
this court finds that the said contention 
has to be upheld and that this revision 
petition is not maintainable at this 
stage under Section 10 of the Pondicher- 
ry Cultivating Tenants Protection Act, 
1970. It has to be noted that Section 10 
of the Pondicherry Cultivating Tenants 
Protection Act, 1970 is more or less simi- 
lar to the provisions available under Sec- 
tion 6-B of the Tamil Nadu Cultivating 
Tenants Protection Act, 1956 . which 
reads as follows :— 


“6-B. The Revenue Divisional Officer, 
shall be deemed to be a court subordi~ 
nate to the High Court for the purposes 
of Section 115 of the Code of Civil Pro- 
cedure 1908 (Central Act V of 1908) and 
hig orders shal] be liable to revision by 
the High Court under the provisions of 
that section.” 


4. It has also to be noted that it is 
only after the passing of a final order 
under Section 3 (4) (a) following the 
procedure contemplated under S. 3 (4) 
(b) the aggrieved party can come by way 
of revision under Section 10 of the Pon- 
dicherry Cultivating Tenants Protection 
Act 1970 and this has been made clear 
in this order and that is the position of 
law and it is patent from a reading of 
provisions under Section 3 together with 
Sec, 10 of the Pondicherry Cultivating 
Tenants Protection Act, 1970. Under 
these circumstances, this revision petition 
is dismissed as not maintainable under 
Section 10 of the Pondicherry Culivating 
Tenants Protection Act, 1970, There will 
be no order to costs, 


5. This Court records the services ren- 
dered by the learned Government Plea- 
der, Pondicherry, in elucidating ang sub- 
mitting his argument relating to the 


maintainability of this revision petition 


in view of the provisions under S. 3 (4) 
(a) and (b) together with Section 10 of 
the Pondicherry Cultivating Tenants Pro- 
tection Act, 1970, 

Petition dismissed, 
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(7i 9 RAMANUJAM AND BE 
a - MAHESWARAN, JJ, 


Sri Ram Chit Fund, Salem, and others, 
Petitioners v. State of Tami] Nadu, Re- 
spondent, 


W. P. 3639 to 3641 oF 1980, D/- 
1982. 

(A) Tamil Nadu Debt Relief Act (31 
of 1976), Sections 1, 2 — Constitution of 
India, Articles 226, 14, 19 provisions of 
the T. N., Act are constitutionally valid 
— Declaration in Secticn 2 does not 
take away Court’s jurisdiction to declare 
an Act as unconstitutional for violation 
of Articles 14, 19 of Cemstitution — In- 
validity of S. 2 will not invalidate con- 
stitutionally, other prcvisions of the 
Act. 

The provisions of the T. N. Debt Re- 
lief Act (31 of 1976) arz constitutionally 
valid. The declaration in Section 2 of 
the Act that the Act is intended to serve 
the purpose contained in Article 46 of 
the Constitution does not give the re- 
quired constitutional protection to the 
provisions of the Act, still the court can 
go into the question as to whether the 
Act is violative of Article 14 or Article 
19 of the Constitution a=q as the finding 
of the court is against this contention 
the invalidity if any of Section 2 of the 
Act will not invalidate constitutionally 
the other provisions of the Act, AIR 1977 
Mad 153; AIR 1977 SC 1825 and W. P, 
3242 of 1980, D/- 10-12-1981 (Mad), 
Rel. on. (Para 11) 

(B) Constitution of India, Article 134A 
— Leave to appeal to Supreme Court — 
Matter covered by earlier decisions of 
Supreme Court in relatien to other Acts 


25-2- 


having same provisions —- Leave cannot 
be granted. (Para 12) 
Cases Referred : Chronological Paras 


(1981) WP No, 3242 of 1980, D/- 10-12- 
1981 (Mad), R, Narasimhan v, State of 


l Tamil Nadu 6, 9, 12 
ATR 1980 SC 1789 : (1980) 3 SCC 625 11 
AIR 1978 SC 771 4, 5 


ATR 1977 SC 1825 4, 5, 6, 9, 10, 12 
AIR 1977 Mad 153 4,7, 9, 10 

K. Doraiswami, for Petitioners; S. Jaga- 
deesan, for Government Pleader, for 
Respondent. 

RAMANUJAM, J.— The petitioners 
in each of these cases pray for a writ of 
declaration declaring that the T. N., 
Debt Relief Act, 1976 (Tamil Nady Act, 
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31 of 1976) as amended, hereinafter re- 
ferred to as the Act and the rules made 
thereunder are unconstitutional, illegal, 
void and unenforceable in so far as they 
relate to them. 

2. The grounds of attack urged by the 
petitioners in each of these petitions are— 

1. That the declaration containeq in 
Section 2 of the Act is intended to car- 
ry out the objectives contained in Arti- 
cle 46 of the Constitution is umconstitu- 
tional] and cannot be pressed into service 
to sustain the constitutional validity of 
the Act ang that in any event the said 
declaration cannot take away the juris- 
diction of this court to declare an Act 
as unconstitutional ‘on the ground of vio- 
lation of Articles 14 and 19 of the Con- 
stitution, 


2. That there are no guidelines in the 
Act to classify usurious transactions 
from legitimate dealings and therefore 
the provisions of the Act go beyond the 
avowed purpose and suffer from the 
vice of arbitrariness; 

3. That the very definition of ‘credi- ` 
tors’, ‘debtors’ ang ‘debt’ have resulted 
in discrimination, which has no reasona- . 
ble relations to the objects sought to be 
achieved by the Act; 


4. That the Act which wipes out in 
toto the debts due to the petitioners and 
Similar others is an expropriatory legis- ` 
lation and it cannot be a valid legislation . 
ike it violates Art, 19 of the Constitu- , 
ion; " 

5. That the business of pawn-broking 
is g profession authorised by law and the ` 
provisions of the Act. in so far ag they 
take away that right is violative of 
Art. 19 (1) (g) of the Constitution and 
the Act is not saved by Art, 19 (6) of the 
Constitution; 

6. That the Act jakis a` discrimina- 
tion between ‘institutional creditors’ and 
‘non-institutional creditors’ and that of- 
fends Art, 14 of the Constitution; 

7, That the Act also makes a distinc- . 
tion between one creditor and another 
without any reasonable basis and that 
also offends Art, 14 of the Cops OTURON 
and 


8. That the Act is invalid in so far as 
it bars the petitioners from availing the 
Services of a legal practitioner in any ` 
proceedings before the authorities con- 


stituted under the Act, 


3. Thus, the main and substantial 
contention of the petitioners in these 
writ petitions is that the Act ig umcon= , 
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stitutional in that the provisions thereof 
are violative of Arts. 14 and 19 of the 
Constitution, 

4, In the common  counter-affidavit 
filed by the respondent, it is contended 
that the Act is a valiq piece of legislation 
and it does not violate Arts. 14, 19 and 
31 of the Constitution. It is also pointed 
out that the same Act has been upheld 
by a Division Bench of this court in N, A. 
Chidambaram Chettiar Firm v. State of 
Tamil Nadu, AIR 1977 Mad 153 and 
that even though the declaration of 
Emergency was in force at the time when 
the. aforesaid decision was rendered, the 
court had gone into the question as to 
whether the provisions of the Act offend- 
ed Arts. 14, 19. and 31 and ultimately 
sustained their constitutional validity. It 
is further pointed out that the Supreme 
Court in Fatechand Himmatlal v. State 
of Maharashtra, AIR 1977 SC 1825, up- 
held the validity of the Maharashtra 
Debt Relief Act (3 of 1976), the provi- 
sions Of which are similar to the Act in 
question and that - therefore in view of 
the said decision of the Supreme Court, 
the writ petitions have to be dismissed as 
devoid of any merit. The respondent also 
contended that since the Act was intend- 
ed.to eradicate rural indebtedness ` and 
thereby to secure common good of peo- 
ple living in poverty, it would squarely 
fulfil the directive principles laid down 
in Art. 39 (b) and (c) of the Constitution 
and therefore it would get the protection 
of Art. 31-C of the Constitution, as has 
been held by the Supreme Court in 
Pathumma vy. State of Kerala, AIR 1978 
‘$C 771. The respondent attempts to sus- 
tain the classification made between one 
set of creditors and another as well as 
one set of debtors and another. It is said 
that there is a clear cut distinction be- 
tween institutional creditors and non- 
institutional creditors, who are resorting 
to various usurious practices in the mat- 
ter of money lending and therefore the 
Classification has got a reasonable nexus 
with the object of the Act. Similarly, 
according to the respondent, the classi- 
fication of debtors as persons coming 
within the provisions of the Act and 
others is justifiable as it is open to the 
Legislature to pick and choose from 
among the whole body of debtors, 
persons who are to be protected from 
the hands of pawn-brokers and money 
_ lenders who resort to usurious practices. 
The respondent also contended that even 
though the declaration in S, 2 of the Act 
may be invalid, as contended by the 
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petitioner, still the Court can always find 
out whether, having regard to the pur- 
pose of the Act, it will fall within any 
of the directive principles contained in 
Chap. IV of the Constitution, and fur- 
ther consider whether the Act can get 
the protection of Art. 31-C of the Con- 
stitution, that having regard to the policy 
and the purpose behind the Act, the 
Act will definitely fall under Art. 39 (b) 
and (c) of the Constitution. The respon- 
dant has also taken a defence that the 
Act, even though it wipes out the debt 
due to a creditor, if the borrower comes 
within the definition of ‘debtor’ in the 
Act, it will not amount to an expropria- 
tory legislation coming within the mis- 
chief of Art. 19 (1) (f) as it is saved by 
Art. 19 (5) of the Constitution, and there- 
fore, the contention of the petitioners 
that the legislation offends Art, 19 (1) (4) 
o? the Constitution cannot be upheld. It 
is also submitted that the impugned 
legislation does not offend Art. 19 (1) (g) 
of the Constitution, since it is a reason- 
able restriction coming within Art. 19 (6) 
of the Constitution. Thus, the respon- 
dent has taken the stand that the Act is 
valid and cannot be struck down as un- 
constitutional on any ground. 


5. It is seen that the provisions of the 
Maharashtra Debt Relief Act are almost 
similar to the provisions of the Madras 
Act. The Maharashtra Debt Relief Act 
was challenged before the Supreme 
Court: in Fatehchand Himmatlal v. State 
of Maharashtra, AIR 1977 SC 1825 on 
the identical grounds as are urgeg in 
these writ petitions, The Supreme Court, 
however, upheld the validity of. the said 
Act, after overruling the attack based 
on the alleged constitutional invalidity 
of the Act. Later, the Kerala Legislature 
also passed an Act containing provisions 
similar to those in the Madras Act. That 
Act was also challenged on almost simi- 
lar grounds as have been raiseq herein 
and the Supreme Court in Pathumma v. 
State of Kerala, AIR 1978 SC 771 reject- 
eq those grounds and upheld the validity 
of the said Act. 


6. Later, the Tamil Nady Act 13 of 
1980, which is more or less a parallel Act, 
was passed by the Tamil Nadu Legislature 
and that Act was challenged before this 
court in W. P. 3242 of 1980 ete. batch 
(R. Narasimhan v.. State of Tamil Nadu 
represented by the Commissioner and 
Secretary to Government, Revenue de- 
partment. Fort St. George, Madras 9 etc.). 
(Judgment dated: 10-12-1981) on the 
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ground that the saiq Act was umconstitu- 
tional, putting forth practically the very 
same grounds as have been urged in 
these writ petitions. This Court upheld 
the validity of the said Act, following 
the two decisions of the Supreme Court 
referred to above. The provisions of the 
Tamil Nadu Act 13 of 1980 are more 
stringent and more onerous than the Act. 
so far aS creditors are concerned, and 
in spite of that the constitutional vali- 
dity of the said Act has been upheld by 
this court. That Act conferred benefit 
not only on agriculturists but also on 
non-agriculturists. It wes contended that 
the Legislature had no power to make a 
legislation dealing witn relief of in- 
debtedness to non-agriculturists, Follow- 
ing the decision of the Supreme Court, 
in Fatehchand Himmatial v. State of 
Maharashtra, AIR 1977 SC 1825 this 
court upheld the legislative compentence 
of the State Legislature to pass the said 


Act, giving relief to non-agriculturist 
debtors also. The Act also 
contained practically the same 
offending features pointed out by the 


petitioners in these writ © petitions, but 
nonetheless the said Acz was upheld by 
this court, after considering the question 
whether the said Act was violative of 
Arts. 14, 19 and 31 of the’ Constitution. 


T. As a matter of fast, the constitu- 
tional validity of the Act in question has 
been specifically upheld by a Division 
Bench of this court in N. A. Chidamba- 
ram Chettiar Firm v. State of Tamil 
Nadu, AIR 1977 Mad 153. It is said that 
decision was rendered at a time when 
Arts. 14, 19 and 31 cannot be invoked 
because of emergency. It is no doubt true 
that the said decision was rendered at a 


time when there was declaration of 


emergency and therezore the attack 
based on violation of Arts. 14 and 19 of 
‘the Constitution was nc; available to the 
petitioners therein. However, this court 
went into the question as to whether 
there was violation of Arts. 14. 19 and 31 
of the Constitution arid. held that the 
Act did not violate those Articles, Even 
assuming that this Court was not jusli- 
fied in going into the question as to whe- 
ther the Act violated Art. 14 or Art. 19 
of the Constitution at fhe time of emer- 
gency as stated by the petitioners still 
the expression of opinion by the learned 
Judges in that case is entitled to con- 
_ siderable weight. 


8. Apart from this, as already stated, 
a subsequent Division Bench, to which 


woe 
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one of us was a party, upheld the Consti- 
tutional validity of the Tami] Nadu Act 
13 of 1980, after a detailed consideration 
of the question of alleged violation of 
Arts. 14 ang 13 of the Constitution. . 

9. We, therefore, feel that the con- ' 
tentions urged by the petitioners in these 
cases have been concluded against them 
by the decision of this Court in N., A. 
Chidambaram Chettiar Firm vy, State of 
Tamil Nadu, AIR 1977 Mad 153, the 
decision of the Supreme Court in Fateh- 
chand Himmaflal v. State of Maharash- 
tra. AIR 1977 SC 1825, and a subsequent 
decision of this court in W. P. 3242 of 
1980 etc., batch (judgmert dated 10-12- 
1981), Hence we are not inclined to con- 
sider again tha very same questions, 
which have been considered and conclud- 
ed already. 

10. However, the contention advanced 
by the petitioners that the declaration 
contained in S, 2 of the Act will not give 
protection to the Act from the attack 
that the Act is violative of Arts. 14, 19 
and 31 of the Constitution, has to be 
dealt with, since that point was not spe- 
cifically cons.dered by this court in 
N. A Chidambaram Chettiar firm v. 
State of Tamil Nadu, AIR 1977 Mad 153, 
and by the Supreme Court in Fatehchand 
Himmatial y, Slate of Maharashtra, AIR 
i977 SC 1825. S. 2 of the Act contains a 
declaration that the Act is intended to 
carry out the object and purpose of 
Art, 46 of the Constitution. Perhape this 
declaration wes made in that form, hav- 
ing regard to the amendment of the 
Constitution brought about by the Con- 
stitution Forty Second Amendment Act. 

11, In Minerva Mills Ltd. y. Union of 
India (1980) 3 SCC 625: (AIR 1980 SC 
1789), the Supreme Court has in fact 
held that such a declaration based on the 
then constitutional provision was not 
valid. However, even if the declaration 
in S. 2 of the Act does not give the re- 
quired constitutional protection, still the 
court can go into the question as to whe- 
ther the Act is intended to carry out the 
object and puzpose of Art. 39 (a) and (b) 
of the Constitution and if the Act comes 
within the avowed purpose contained in 
that Article, then the Act can be sustain- 
ed, Even if tha declaration does not serve 
the purpose desired by the Legislature, 
the court can still go into the question as 
to whether the Act is intended to serve 
the purpose of Art. 39 (b) and (c). In the 
earlier decision, this court has specifically 
gone into the question whether the pro- 


visions which are exactly similar to the 
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provisions contained in the Act do not 
offend Art. 14 or Art. 19 of the Constitu- 
ion. Therefore, the invalidity of S. 2 of 
the Act containing the declaration : that 
the Act is intended to serve the purpose 
contained in Art. 46 of the Constitution 
will not help the petitioners, for, the 
Court, after considering the question as 
to whether the Act is violative of Art, 14 
or Art. 19 of the Constitution, held 
against that contention. Hence, the in- 
validity of 5. 2 of the Act will not as 
contended by the petitioners, invalidate 
constitutionally the provisions of the Act. 
In this view of the matter, we have io 
reject all the contentions of the peti- 
tioners in these cases. The writ petitions 
are therefore dismissed. There wil} be 
no order as to costs. 

12. The learned counsel for the peti- 
tioners, however, makes an oral applica- 
tion for grant of leave to appeal to the 
Supreme Court, It is pointed out by the 
learned counsel that leave has been 
granted in the batch of writ petitions, 
W. P. 3242 of 1980 etc, and therefore, 
leave may be granted in these caseg as 
well. But leave was granted in the 
earlier batch for the specific reason that 
the decision of the Supreme Court In 
Fatehchand Himmatlal y, State of Maha- 
rashtra, AIR 1977 SC 1825 which was 
followed by us related to the Maharash~ 
tra Debt Relief Act which contained pro- 
visions slightly different from the Tamil 
Nady Act 13 of 1980 and therefore a dif- 
ferent view was possible. But the Act in 
question contains the same provisions as 
those contained in the Maharashtra Debt 
Relief Act as well as the Kerala Agricul- 
turists Relief Act. 1970, which have been 
specifically upheld by the Supreme 
Court. Hence we are of the view that the 
matter is covered by the earlier decisions 
of the Supreme Court. We, therefore do 
not consider that this is a fit case for 
srant of leave to appeal to the Supreme 
Court. The ora] request is accordingly 
rejected. | 

Petitions dismissed, 
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RAMANUJAM AND SETHURAMAN, JJ. 

Kalyanasundaram Udayar, Appellant 
v. Pazhaniayya Udayar, Respondent. 

S. A, No. 748 of 1978, D/- 17-8-1981. 

T. N. Occupants of Kudiyiruppu 
(Conferment of Ownership) Act (40 of 
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1971), S. 23 r. w. S, 4 — Bar of jurisdic- 
tion of Civij Court — Suit for recovery 
of possession — Plea of defendant that 
he was in possession of Kudiyiruppu and 
entitled to benefits of Act — Held, as 
dispute was determinable only by au- 
thoriseqd officer u/s, 4, jurisdiction of 
civil court was barred u/s. 23 — Decree 
for possession passed subject to defen- 
dant’s rights under the Act was  wnsus- 
tainable in view of absence of provision in 
that behalf. (1979) 2 Mad LJ 369, Explain- 
ed. (1978) 91 Mad LW 6, Overruled. 
(Civil P. C. (5 of 1908), S. 9). 
(Paras 6, 7,.8, 9) 
Cases Referred: Chronological Paras 
AIR 1980 Maq 180: (1980) 2 Maq LJ 
89 (FB) , 5 


(1979) 2 Mad LJ 369:92 Mad LW 
678 1, 3, 8 
(1978) 91 Mad LW 6: (1979) 1 Mad 
LJ 29 i, 2, 3, 7, 8 


V. Rama Jagadeesan, for Appellant; 
B. Soundarapandian, for Respondent, 

RAMANUJAM, J.:— This second ap- 
peal has been posted before us on an 
order of reference dated 18-3-1981 by 
Maheswaran J, on the ground that there 
is a conflict of -opinion as between two 
decisions of this Court Ganesan v. Madu- 
rai Achari, (1978) 91 Mad LW 6 (N. S. 
Famaswami J.), on the one hand and 
Thangavely Naicker v. Muthukumara 
Chettiar, (1979) 2 Mad LJ 369 (V. Bala- 
subrahmanyan J.) on the other, on the 
scope of S. 23 of Tamil Nady Act 40 of 
1971, hereinafter referred to as the ‘Act’, 
However, after going through the said 
decisions, we are of the view that there 
is actually no conflict between the views 
expressed by N.S. Ramaswami J. in 
Ganesan v. Maduraj Achari, (1978) .91 
Mad LW 6 and Balasubrahmanyan J, in 
Thangavely Naicker v. Muthukumara 
Chettiar, (1979)2 Mad LJ 369. We would 
like to refer to the facts of this case 
before considering the legal position as 
enunciated in the said two decisions, 

2. The respondent herein filed a suit 
for recovery of possession of 4 cents of 
house site from the appellant-defendant. 
The suit was resisted by the defendant 
on the ground that he was entitled to 
the benefits of the Act and that the notice — 
to quit was not valid. The trial Court 
held that the defendant was entitled to 
the benefits of the said Act and dismiss~ 
ed the suit on the ground of want of 
jurisdiction by the civil court to pass a 
decree for possession. ‘The unsuccessful 
plaintiff filed Appeal A. S. 90 of 1977 
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before the Sub-Court, Maruram. In that- 


appeal, the only question which was 
taken up for consideration was as io 
whether the dismissal of the suit on tre 
ground of want of jurisdiction to pass a 


. decree for possession by the civil court. 
could be sustained, The lower appel- ` 


late court took the view relying on the 
decision of N. S. Ramaswami J, in 
Ganesan vy. Madurai Ackari, (1978) 91 
Mad LW 6, that though the defendent 
had prima facie shown that he was a 
tenant under the plaintiff in respect of 
the suit site and that he was entitled to 
the benefits of the Act, still the plaintiff 
was certainly entitled to a decree or 
possession subject to the defendart’s 
rights, if any, under the said Act, In tris 
view, the lower appellate Court set aside 
the dismissal] of the sw- by the trial 
court and passed a decree for possession, 
however, making it subject to the rigats 
of the defendant under th2 Act. Aggriev- 
ed against the judgment of the lover 
appellate court, the deferdant has fied 
the second appeal contending that “he 
lower appellate court is im error in pass- 
Ing a decree for possession after hav-ng 
affirmed the view of the trial court taat 
the defendant is entitled to the bene‘its 
of the Act. 


3. The lower appellate Court has pro- 
ceeded on the basis that notwithstand_ng 
the decree for possession granted by zhe 
civil court, the matter ccald stil] be æi- 
tated by the defendant before the forums 
constituted under the Act and that there- 
fore, the defendant will mot be prejucic- 
ed by the decree being passed in favour 
of the plaintiff for possession in zhe 
suit, The learned counsel for the appel- 
lant points out that in the decision. in 
Ganesan v. Madurai Achari, (1978) 91 
Mad LW 6 the facts of the case were 
entirely different and the principle of 
that decision has been wrongly applHed 
to the facts of this case Ey the lower ap- 
pellate court. The learned counsel for 
the appellant then relies on the decision 
of Balasubrahmanyan J. in Thangavelu 
Naicker v. Muthukumarg Chettiar (1£79) 
2 Mad LJ 369, wherein the learned 
Judge has specifically eld that in re- 
spect of matters to be decideq by the 
authorities constituted under the Tamil 


Nadu Act 40 of 1971, the civil Court has 


no jurisdiction in view cf S. 23 of that 
Act. The learned counsel for the respon- 
dent, however, contends that as per the 
decision of N. S. Ramaswami J. in 
Ganesan v., Madurai Azhari (1978) 91 
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Mad LW 6 the cvil court has jurisdiction 
te pasS-a decree for possession even in .. 
cases where the defendant is found en- 
titled to the berefits of the Act, leaving 
it for the defendant to work out his. 
rights under the Act. In the light of the 
said contentions urged on behalf of the 
appellant, we have to consider the rel- - 
evant provisions ofthe Act and see whe- 
ther there is ary conflict between the 
decisions referred to above. 


4. The Tami] Nadu Act 40 of 1971,- 
which recelved the assent of the Presi- 
dent on the 20th December 1971, was 
enacted for conferring ownership rights 
an occupiers of Kudiyiruppu in the State 
of Tamil Nadu. Sec. 5 of the Act pro- 
vides that any agriculturist or agricul-" 
tural labourer who was occupying any 
Kudiyiruppu on the 19th June 1971, 
either as tenant or as licensee shall, with 
effect from the date of the commence- 
ment of the Aci, be the owner of such 
Kudiyiruppu ani such Kudiyiruppy shall 
vest in him absolutely free from all en- 
cumbrances, Sec. 4 says that if any dis- 
pute arises whether any agriculturist or 
agricultural labourer was occupying any 
Kudiyiruppu on the 19th June 1971, for 
purposes of S. 3 of the Act, such dispute 
shall be decided by the authorised officer 
and in deciding the dispute the authoris- 
ed officer shal] follow such procedure as 
may be prescribed. S, 5 provides for an 
appeal against “he decision rendered by - 
the authorised officer under S. 4. S. 23 
bars the jurisdiction of the civil court 
in respect of matters which are to be 
decided by the authorities constituted 
under the Act. According to that section, 
no civil court shall have jurisdiction in 
respect of any matter which the Govern- 
ment are, or the authorised officer 1s, 
empowered by or umder the Act to deter- 
mine, 


5. Section 22 of the Act is similar to. 
S. 16A of the Tamil Nadu Act 10 of 
1969. S. 16-A of the Tamil Nadu Act 10 
of 1969 came up for consideration before 
a Full Bench of this court in Periathambi 
Goundan v. District Revenue Officer, 
(1980) 2 Mad LJ 89: (AIR 1980 Mad 180). 
The Full Bench expressed the view that 
once the Reccrq Officer or any other 
authority fumctioning under the Tamil 
Nadu Act 10 of 1969 had come to the 
conclusion that the land had been let for 
cultivation by tenant, the matters pro- 
vided for in S. 3 (2) of the Act had to be 
exclusively determined by such Record 
Officer or other authority and to that 
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extent, the jurisdiction of the civil court 
was barred under S. 16-A of the Act. The 
Full Bench also took the view that after 
S. 16-A had come into force, the natural 
and normal course for the parties was to 
go before the authorities constituted 
under the Tamil Nadu Act 10 of 1969 to 
decide the dispute whether a party was 
a cultivating tenant or not. 


6. We have to interpret S 23 of the 
Act in the light of the Full Bench decl~ 
sion referred +o above. Since S. 23 bars 
the jurisdiction of the civil court in re- 
spect of any matter which the authoris- 
ed officer constituted under the Act has 
to decide, in this case, the question whe- 
ther any agriculturist or agricultural 
labourer is in possession of Kudiyiruppu 
has necessarily to be decided under S. 4 
of the Act by the authorised officer, A 
conjoint reading of S. 4 and S. 23 of the 
Act indicates that ig an agriculturist or 
agricultural labourer raises a dispute 
that he is in possession of Kudiyiruppu 
on the relevant date, he has to approach 
the authorised officer concerned for a 
decision on that point and cannot go 
before a civil court. 


7. However, situations may arise 
when one party proceeds on the basis 
that the Act does not apply to a parti- 
cular plece of land, but the other party 
comes forward with a case that he is en- 
titled to the benefits of the Act in rela- 
tion to that land. Such was the case 
before N. S. Ramaswami J, in Ganesan 
v. Madurai Achari (1978) 91 Mad LW 34. 


In that case, the plaintiff came forward 


with a suit for recovery of possession of 
the suit property from the defendant and 
the defendant contended that he is an 
agricullurist in possession of the suit 
land as Kudiyiruppy and 
cannot be evicted from the suit land. 
The learned Judge held that the ques- 
tion whether a person is an agriculturist 
or an agricultural labourer is under S. 4 
left to be decided by the civil court 
though the further question whether such 
an agriculturist or an agricultural 
labourer is occupying the Kudiyiruppu 
On the relevant date and as such entitled 
to the benefits of the Act hag neces- 
sarily to go before the authorised officer 
concerned and the civil court will have 
no jurisdiction to decide that dispute. 
We are of the view that on the facts, the 
judgment in Ganesan v. Madurai Achar! 
(1978) 91 Mad LW 6, cannot he construed 
as holding that in spite of S. 23 of the 
Act, the civil court will have jurisdiction 
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to decide the dispute contemplated by 
S. 4. According to the learned Judge, 
where a plaintif files a suit for 
recovery of possession of a certain pro- 
perty presumably on the basis that the 
Tamil Nady Act 40 of 1971 does not come 
into play and the defendant by way of 
defence raises the plea that the suit land 
is covered by that Act ang ‘therefore he 
is entitled to the benefits of the said Act, 
the Court cannot dismiss the suit merely 
on the basis of the defence unless the 
court finds the defence put forward has 
been prima facie established. However, 
the learned Judge in that case directed 
a decree for possession to be passed sub- 
ject to the rights of the defendant under 
the Act, It is in the light of the said 
decision the lower appellate court had 
passed a decree for possession in this 
case, ; 


8. Thagavely Naicker v. Muthu- 
kumara Chettiar (1979) 2 Mad LJ 369 
was a case where the plaintiff came for- 
ward with a suit for injunction asserting 
that he is an agriculturist in possession of 
Kudiyiruppyu and as such his possession 
should be protected by the issue of an 
injunction. Such a suit was rightly held 
to be barred by S. 23 of the Act as the 
plaintif himself seeks a decision from 
the civil court that heisan agriculturist in 
possession of Kudiviruppu. On the facts 
of the respective cases, the said two 
decisions have to be taken as rightly 
decided and there is no conflict at al] be- 
tween them as both of them lay down 
that the civil. court’s jurisdiction is oust- 
ed by S. 23 of the Act in respect of dis- 
pules coming under S 4 of the Act 
However, „we are of the view that the 
direction given by N. S. Ramaswami J. 
in. Ganesan v, Maduraj Achari, (1978) 91 
Mad LW 6 to grant a decree for posses- 
sion to the plaintiff subject to the defend- 
dant’s rights under the Act has no legal 
basis. Such a direction cannot be validly 
granted, for, there is no provision i, the 
Tamil Nady Act 40 of 1971 similar to 
S. 10 of the Tami] Nady Buildings (Lease 
and Rent Control) Act 1969 or S. 3 of 
the Tami) Nady Cultivating Tenants 
Protection Act 1955, wherein it ig stated 
that notwithstanding any decree of court, 
the tenant cannot be evicted from the 
premises except in accordance with tha 
provisions of the relative Acts. In the 
absence of any such provision in the Act, 
there is no method or manner by which 
the defendant could approach the au- 
thorised officer to get over the civil 
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court’s decree for possession and as the 
decree passed by the civil court can im- 
mediately be put into execution he will 
be evicted from the Kudiyiruppu not- 
withstanding his rights under the Act. 
Further, such a decree fcr possession will 
be inconsistent with or <efeat the provi- 
sions of the Act whick is intended to 
confer certain benefit on persons occupy- 
ing Kudiyiruppu 

9. We are, therefore, of the view that 
the lower appellate Court is in erroy in 
passing a decree for possession against 
the defendant which is capable of being 
executed straightway without reference 
to the provisions of the Act. Such a 
direction is also inconsistent with the 


findings rendered by the trial court and 


affirmed by the lower appellate Court 
that the defendant is entitled to the 
benefits of the Act. Having held that the 
defendant is entitled to the benefits of 
the Act, if the civi] court were to pass a 
decree for possession, that would be 
completely defealing the provisions of 
the said Act. In this view of the matter, 
we set aside the decisicn of the lower 
appellate Court and restore the decision 
of the trial court. It is, however, made 
clear that the plaintiff, if so advised, can 
approach the authorities concerned 
under the Act for any relief as against 
the defendant under the provisions of 


ithe Act. 


10.- In the result, the second appeal 
is allowed. But there will be no order 
as to costs, 

Appeal allowed, 


AIR 1983 MADRAS 89 
SATHIADEN, J. 

N. Kandasamy, Petitioner v. Board 
of Revenue (Land Rerenue) Chepauk, 
Madras and another, Respondents, 

ance Petn, No. 4225 of 1979, D/- 14-12- 
1981. 


Stamp Act (2 of 1899), S, 57 — Refer- 
ence under — Petitioner aggrieved by 
authority’s order on stamp duty leviable 
— Writ petition filed without asking for 
reference undey S, 57 — Petitioner still 
has remedy to ask for reference under 
S. 57. (Constitution of India, Art. 226). 

Where the petitioner eggrieved by the 
authority’s order on star:p duty leviable, 
files a writ petition without asking for a 
reference umder S. 57, in spite of the 
authority having made the order the 
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petitioner has the remedy to ask for the 
reference, Though the writ petition has 
already been filed challenging the auth- 
ority’s order, the petitioner has to apply 
to the authority to make the reference 
under S. 57. AIR 1968 SC 497 and AIR 
1960 Mad 21, Foll. AIR 1952 Mad 397 and 
AIR 1968 Delhi 219, Ref. (Para 10) 
Regarding the nature of the document 
in question the document itself has to be 
looked into. The authority has to scruti- 
nise the document with reference to 
earliey decisions of the High Court in 
references so that there will not be need 
for making further references, When the 
authority’s ordar shows need for proper 
interpretation of the document thus in- 
volving a substantia] question of law, 
the order is unsustainable. 
(Paras 11, 12 and 13} 
Cases Referred: Chronological Paras 
AIR 1979 Mad 5:ILR (1979) 1 Maq 119 
(FB), 3 
(1979) W. P. No, 3600 of 1979, P. Kula- 
sekara Naidu y, Board of Revenue li 


AIR 1968 SC 497 6 
AIR 1968 Delh: 219 9 
AIR 1962 Mad 397 "o5 
AIR 1960 Mad 21 s (Ug 


S. Balathandapani, for Petitioner; 
J. Kanakaraj Addl. Govt. Pleader, for 
Respondents. 

ORDER :— Petitioner being aggrieved 
with the orders of the first respondent 
holding that the deed dated 20-8-1975, 
executed by Palaniswamy Pillai and 
three others, is only a settlement, within 
the meaning of S, 2 (24) (c) of the Stamp 
Act, has filed this writ petition. The first 
respondent rejected the plea of the peti- 
tioner that stamp duty is leviable only 
under Art. 64 in Sch, I of the saig Act. 

2. Mr. Balathandapani, learned coun- 
sel for the petitioner, contends that when 
orders have been passed by the first re- 
spondent determining that the duty is 
leviable only under Section 2 (24) (c) 
of the Indian Stamp Act, and that only 
one half of the duty, would be payable 
in the light of the orders issued under 
(Item 47) G. O. Ms. No. 1225, Revenue 
dated 25-4-1964, it is for this Court to 
construe the document and decide the 
nature of the document, in exercising its 
powers under article 226 of the Constitu- 
tion of India. 

3. According to him, in the light of 
the decision of the Full Bench in Chief 
Controlling Revenue Authority v. 
Muthukumar (ILR (1979) 1 Mad 119): 
(AIR 1979 Mad 5), there could have been 
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no difficulty for the respondents to 
understand the nature of the document, 


4. The Additional] Government Pleader 
would resist this claim by stating that 
when the statute itself contemplates for 
a reference to be made to this Court under 
S. 57 of the Act, if the petitioner had 
been aggrieved, he should have asked for 
a reference and having failed to do so, 
he is precluded from.raising this plea in 


this petition. Even on the merits of the 


claim made, the Additional Government 
Pleader contends that the nature of the 
document had been correctly determin- 
ed, taking into account the recitals con~ 
tained therein. 


5. In Rustom Nusserwanji v, State 
of Madras (AIR 1962 Mad 397), it has 
been held that if the matter is very 
plain and incapable of any arguments, 
then the guiding principle for the auth- 
ority, would be, to make the reference 
when the aggreived party seeks for such 
a reference, In the instant case, the peti- 
tioner had not asked for any reference 
and the first respondent has already 
rendered its decision. 


6. As to whether, while filing this 
writ petition, a direction could be secur- 
ed for making a reference under S, 57, 
in the light of the decision rendered in 
Banarsi Das Ahluwalia v. Chief Control- 
ling Revenue Authority. Delhi (AIR 1968 
SC 497), even in a case where no such 
relief had been asked for, and orders had 
_ been already passed by first respondent, 
and not pending before him, a reference 
could be asked for by the affected party, 
It was held therein as follows (at p. 502):— 

“Section 57 affords a remedy to the 
citizen to have his case referred to the 
High Court against an order of a revenue 
authority imposing stamps duty and/or 
penalty provided the application involves 
a substantial question of law and imposes 
a corresponding obligation on the Auth- 
ority torefer itto the High Court for its 
opinion. Such a right and obligation 
cannot be construed to depend upon any 
subsidiary circumstances such as the 
pendency of the case before the Auth- 
ority.” 

7. Therefore even after the orders 
have been passed, respondents could be 
asked to make a reference under S. 57 
of the Act, by the affected party. 

8. In Saradambal v. C. C. R. Author- 
ity (AIR 1960 Mad. 21) it was held that 
when the affected party approaches the 
Court under Art. 226 of the Constitution, 
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to quash the orders of the Chief Control- 
ling Revenue Authority, a direction can 
be given, in spite og the matter having 
been finally disposed of, 


2L A Division Bench of the Delhi High 
Couri in Union of India v. S. Sarup Singh 
(AIR 1968 Delhi 219), held that there is 
no need for any application to be made 
for making the reference and that the 
Revenue Authority can act suo motu, 


10. Therefore, when the petitioner 
has the remedy to ask for a reference to 
be made under S, 57 in spite of order 
having been passed by the first respon- 
dent, and since he has already filed a 
writ petition in this Court to quash the 
orders, it is now for him to make an ap- 
plication to first respondent to make a 
reference under S. 57 of the Act, 


11. Regarding the nature of the docu- 
ment, in matters of this nature, it is the 
document which wil] have to be looked 
into as pointed out in W. P. No. 3600 of 
1979, P. Kulasekara Naidu v. Board of 
Revenue (Land Revanue by its Member), 
Madras-5, and therefore, the Revenue 
Authority should invariably refer to the 
decisions rendered by this Court in the 
earlier references made by it anq dis- 
close how the recitals tally with docu- 
ments already interpreted by this Court so 
that it may absolve the need for making 
further references, It will also assist the 
the affected party, to realise that the 
conclusion arrived at that no substantial 
question of law is involved, is based on 
decisions of this Court ang therefore the 
affected party may not be driven to the 
need of further litigating the matter, 


12, Instead, the authority had merely 
looked into the document and the ground 
stated in paragraph 4 in the impugned 
order itself shows that there is need for 
proper interpretation of the document, 
thus involving a substantial question of 
law. 

13. Therefore, the writ petition is 
allowed resulting in the setting aside the 
impugned orders of the first respondent 
and it is for the petitioner to file the 
necessary application for a reference to 
be made and on receipt of such applica- 
tion, the first respondent is to refer the 
matter under S, 57 (1) of the Act to this 
Court, No costs, 

Petition allowed, 
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AIR 1983 MADRAS 9] 
SWAMIKKANNU, J. 
Indian Overseas Bank, Komaralingam, 


Petitioner v, G. Ramalinga Gounder and 


others, Respondents. 


C. R. P. No. 3210 of 1980, 
1981.* 


Legal Practitioners’ Rules (1973), 
R. 3 (2) (c) Proviso (3) — Fee under — 
Witness deposing and documents also 
filed through him — Trial has commenc- 
ed in such case — Befare judgment de- 
fendants submitting to decree — Hence 
one half of advocate’s fee under proviso 
(3) should be awarded. (Civil P. C. (5 of 
1908), O. 18, R. 2). (Para 5) 

Miss B. Dominique, for Petitioner; 
iV. Nicholas, for Respondents. | 

ORDER :— In the imstant case, the 
only point raised on behalf of the peti- 
tioner by Miss B. Dominique is that the 
fees ought to have been awarded as per 
the provisions of the Rules framed under 
the Legal Practitioners’ Fees Rules, 1973 
(R. O. C. No. 1032/64-F 1). 


2. By virtue of the »vowers conferred 
by Art. 227 of the Constitution of India 
read with S, 27 of the L=gal Practitioners’ 
Act, 1879 (Central Act XVIII- of 1879), 
and all other powers th=re unto enabling 
and in supersession of all rules relating 
to the fees payable to Legal Practitioners’ 
and incorporated in Sec. C, Chapter X, 
Part II of the Civi] Rules of Practice and 
Circular Orders Vol. I (1941 Edition), the 
High Court had framed the rules (R. O. C. 
No. 1032/64.F1) and chese rules are 
known as Legal Practitioners’ Rules, 
1973, These had come into vogue by vir- 
tue of the previous approval of the Gov- 
ernor of Tamil Nadu. 

Rule 3 (2) (v) provices 
amount or value of the 
Rs, 50,000 but does not exceed Rupees 
1,00,000, fee should te calculated on 
Rs. 50,000, as above ang on the remainder 
at 2 per cent. There is = proviso under 
cl. (c) of sub-cl. (2) of S. 3 of these Rules 
which provides that in the case of suits 
that are mentioned in cl. (9), namely, 
original suits, when such suits are set- 
fled, withdrawn, compromised, decided 
on confession of judgment or dismissed 
for default after the commencement of 
trial but before judgment, the fee pay- 
able shall be one half of the fee calculat~ 


TT nmd 
*To revise the order of Sub, J., in I. A, 
No. 865 of 79, D/- 21-3-1979. 
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that if the 
suit exceeds 
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ed under that clause, subject to the mini- 
mum. prescribed and to a maximum of 
Rs. 1000/-. 

3. In the instant case, it is submitted 
by Miss B. Dominique, ləarnedq counsel 
for the petitioner that in the affidavit 
accompanying the petition I. A. No. 865 
of 1979 in O. S. 60 of 1978 filed before 
the court of the learned Subordinate 
Judge Udumalpet, it was specifically 
mentioned thaz the defendants have sub- 
mitted to a decree, after the commence- 
ment of trial and before judgment, that 
the trial commenced on 15th June, 1979 
that exhibits were marked and P, W. 1 
was examined in chief and that it was 
adjourned for further. evidence to 18th 
June, 1979. It is also stated in the affidavit 
that on 18th June, 1979, the defendants 
submitted to a decree. Therefore it is con- 
tended that the judgment had been 
rendered by the lower court in O. S. 
No. 60 of 197& after commencement of 
trial but before judgment, 


4. In an application under S. 152 
C.P.C. in I, A. No. 865 of 1979, the pra- 
yer was that the lower court had to 
amend the pr2liminary decree by sub- 
stituting the figures Rs. 1000 and Rs. 333 
for the figures Rs, 744 and Rs. 248 re- 
spectively in fhe cost portion of the de- 
cree. The lower court had dealt with 
this I. A. 865 of 1979 on 21-8-1979 and 
had held that this is a case where the 
decree was passed after framing of issues 
but before commencement of trial. It is 
pointed out by Miss Dominique that it is 
common grourd that P. W. 1 was ex- 
amined in chief and that it was adjourn- 
ed for further evidence on 18th June 
1979 and certain exhibits were also 
marked and that it was only thereafter 
that on 18th June. 1979 the defendants 
have submitted to a decree. So, accord- 
ing to the learned counsel for the peti- 
tioner, the trial had commenced and 
therefore it is half the fee prescribed, 
that has to be awarded and included as 
advocate’s fee in the decree. Therefore 
according to the learned counsel for the 
petitioner, the lower court had erred in 
its order in I. A. No, 865 of 1979 in not 
properly following the rules of the High 
Court, namely. the Legal Practitioners’ 
Fees Rules 1973. 


3. The point that arises for considera- 
tion in this civil revision petition is when 
Can it be said that.the trial had com- 
menced in a court of law? What is trial? 
A trial is a procedure that is adopted by 
a court of law in accordance with the 
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procedural law of the land after the 
pleadings are gone into by it and after 
the very Court itself had gone through 
the pleadings completely and exhaustive- 
jy, framed the issues therefor and there- 
after allowed any one to go into the box 
and depose about the case which thé said 
party haq stated in the pleadings. 
Therefore, even if a witness had gone 
into the box and had deposed his deposi- 
tion and the same-had been actually 
started to be reduced to writing by the 
court, thenitisto be construed and held 
that the trial had commenced, But when 
once a witness had been let in to go into 
the box by the authority concerned with 
the permission of the court and that wit- 
ness had commenced his deposition and 
that the same had been started to be re- 


duced to wrting by way of evidence by 


the court, then it can certainly be held 
that in that case, the trial hag com- 
menced. 


In the instant case, before it is speci- 
fically stated in affidavit sworn to, 
accompanying the petition I. A. 865 of 
1979, not only the witness has gone into 
the box and deposed in -the course of 
his chief examination, but certain docu- 
ments were also filed through himself. 
Therefore, it is needless to say that the 
trial had commenced in the instant case. 
Therefore the lower court ought to have 
held that the trial had commenced and 
jas such, it is only one half of the advo- 
cates’ fee that is legitimately to be in- 
corporated in the decree towards advo- 
cate’s fee. The decision arrived at contra 
to the rules by the lower court in I, A. 
No. 865 of 1979 is certainly within the 
purview of the revisional jurisdiction 
of this court under S. 115 C.P.C. There- 
fore, the order under revision is revised. 
The advocate’s fee prescribed under 
Rule 3 (2) (c) proviso (3) will be incor- 
porated in the decree and the lower 
court’s decrée will be modified accord- 
ingly. The civil revision petition is allow- 
ed. But in the circumstances there will 
be no order as to costs. 

Petition allowed, 
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Foreign Exchange Regulation Act (7 of 
1947), Section 5 (1) (a) (aa) — Person. 
charged for receiving certain amount on 
instructions of her non-resident son, 
from A — Person subsequently charged 
at appellate stage for receiving same 
amount on’ the instructions of A’s son 
by altering charge — No opportunity 
given to meet the altered charge ~~ Con- 
viction of person for .contravention of 
S. 5 (1) (a) (aa) invalid. 


A party was asked to meet a case at 
the adjudication proceedings that 
she received certain sums through A on 
the instructions of her son, who was a 
resident outside India and hence con- 
travened: Section 5 (1) (aa). The appel- 
late authority gave a finding that the per- 
son’s son was not shown as a person re- 
siding out of India and Sec, 5 (1) (aa) 
could not be contravened. However, the 
appellate Board relying on a statement 
made by A that the amount was accept- 
ed by the party on the instructiong of 
A’s son B who was a resident outside 
India held that the party was guilty as 
there was contravention of S. 5 (1) (aa). 
The appellate Board held that it had the 
pewer to alter a charge at the appellate 
stage if the facts established the altered 
charge. No opportunity of hearing was 
given in respect of the altered charge. 


Held, the party. could not be convicted 
on the fresh charge as real prejudice 
was. caused by the alteration of charge 
when no opportunity was given to meet 
the altered charge. Two entirely dif- 
ferent charges cculq not be made at the 
same time. The recelpt of an amount 
from one non-resident is different from 
the receipt of the same amount from an- 
otmer non-resident. Having asked the 
party to answer the charge that she re- 
ceived the amount on instructions of A, 
she cannot be convicted on a charge 
that she received the amount on the in- 
structions of B. AIR 1925 PC 130, AIR 
1952 SC 105; AIR 1956 SC 116, AIR 1958 
SC 141, Distinguished. (Para 16) 


Cases Referred É Chronological Paras 


AIR 1958 SC 141 : 1958 Cri LJ 271 


10, 15 

AIR 1956 SC 116 : 1956 Cri LJ 291 
10, 14 
AIR 1952 SC 105 : 1952 Cri LJ 644: 
1952 All LJ 268. 10, 13 
AIR 1925 PC 130: 23 All LJ 636: 26 
Cri LJ 1056 10, 14 
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K. P. Jagadeesan, far Appellant; K. 
Swamidurai, Addl. Centra} Government 
Standing Counsel, for R2spondent. 

RAMANUJAM, J.:— This appeal arises 
against the order dated 23-6-1978 of the 
Foreign Exchange Regulation Appellate 
Board, affirming the order of the Enforce- 
ment Directorate, impzsing a personal 
penalty of Rs. 5,000 and confiscating 
Rs, 18,100/- recovered from the appel- 
lant, for contravention of S. 5 (a) (aa) 
of the Foreign Exchange Regulation Act 
1947. 


2. The residential premises of one 
Ramaswami Chettiar was searched on 
22nd May 1970, and a s:atement was re- 
corded from him by the Enfocement Offi- 
cers and on the basis of the said state- 
ment given by Ramaswami Chettiar, the 
residence of the appellamt was searched 
by the Enforcement Officers on 23rd 
May, 1970. During th= search, three 
aerogrammes and Indian currency notes 
amounting to Rs. 8100- were seized. 
The seized aerogrammes had been ad- 
dressed to the appellaxt by her sons 
Messrs. Sambandam ang Kasi Viswana- 
than. A statement was also taken from 
the appellant at the time of the seizure 
by the Enforcement Officers on 23rd May, 
1970. In the statement the appellant 
had stated that Messrs Sambandam and 
Kasi Viswanathan. her sons, were carry~ 
ing on money-lending business at 
Malacca, that they had sent the seized 
aerogrammes, that by those aerogrammes 
they had instructeg the appellant to re- 
ceive some money from Ramaswami 
Chettiar in the presence of one Ayothi 
Naidu, that in fact Ramaswami Chettiar 
came to the appellant’s house some time 
ago and gave her Rs, 20,000, that out of 
the said sum of Rs, 20,000/-- she had 
spent a sum of Rs. 1900/- that out of the 
balance of Rs. 18,100/-, she had deposit- 
ed Rs. 10,000/~ with her mother-in-law. 
Smt. Alagammai Achi end that the re- 
maining Rs. 8,100/- was seized from her 
by the Enforcement officers: on 23rd May, 
1970. She has also stated in the statement 
that the sum of Rs. 81)0/- seized from 
her premises had no connection with her 
shop, Pursuant to the summons issued 
by the Enforcement Directorate to the 
appellant requiring her to produce the 
said sum of Rs. 10,000, zhe produced the 
same after withdrawing it from her 
mother-in-law. Based on the statement 
given by the appellant and the actual 
Seizure of the sum of Re. 8100/-. as also 
_ the aerogrammes written by her sons, 
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adjudication proceedings were initiated , 
as against the appellant and by Hrs 
order of adjudication dated 3lst Decer:- 
ber 1973, the Deputy Director of Er- 
forcemennt, Madras, held the appellant 
guilty of contravention of Section 5 (1) 
(aa) of the Act and imposed a personal 
penalty of Rs. 5000 and ordered confisca- 
tion of the said two amounts of Rs. 8100 
and Rs. 10,000/~- under Section 23 (1-B) of 
the Act, 


3. There was an appeal to the Foreign 
Exchange Regulation Appellate Board, 
by the appellent and in that appeal, the 
Board held, by its order dated 26th Sept- 
ember 1975, that the order of the Deputy 
Directoy of Erforcement was bad fcr 
violation of the principles of natural 
justice in that no opportunity was given 
to the appellant to cross-examine the 
witnesses. In that view, the Board al- 
lowed the appeal and remitted the matter 
to the Deputy Director of Enforcement 
for a fresh disposal, 


4, After remand, the Assistant Di- 
rector of Enforcement passed a fresh ad- 
judication order practically confirming 
the earlier order imposing a penalty ci 
Rs. 5000/- confiscating the sum of Rupees 
18100. 


5. There was again an appeal to the 
Appellate Board by the appellant. In 
that appeal, it was mainly contended (1) 
that the appellant’s son Kasi Viswana- 
than on whose instructions the sum of Rs. 
20,000/-,, was said to have been received 
by the appellent through Ramaswaml, 
were not resident outside India and 
therefore Section 5 (1) (aa) will nct 
stand attractec, and (2) that the state- 
ment of the appellant dated 23rd May, 
1970 taken at the time of the seizure cf 
the amounts and the aerogrammes was 
not a voluntary one and therefore it 
shoulg not be relieq upon. Dealing witn 
the first contention, the Appellate Board 
has specifically held that the appellant’s 
son Kasi Viswanathan has not bee» 
shown to be a person resident outside 
India at the relevant time and that ths 
endorsements made on his passport ta 
the effect that he was not permitted t? 
engage himself in any employment, bu- 
siness or profession there, would go fo 
prove that he is not, in fact. a resident 
outside India. On the second question 
the Appellate Board did not give iff 
opinion. On the contrary, it relied on 
the statement of Ramaswami Chetti 
given on 22nd May, 1970, which was 


ll 
§ a 


Director of Enforcement 





94 Mad, 


the effect that on the instructions of his 
son Muthukarupan Chettiar in Malacca, 
the amount was received by the appel- 
lant through him, and held that even if 
the disputed amount is not received by 
the appellant on the instructions of her 
son Kasi Viswanathan, it could be taken 
that the amount has been received 
through Ramaswami Chettiar on the in- 
struction of Muthukaruppan Chettiar, a 
resident outside India. In this view, 
the Appellate Board confirmed the order 
of the Assistant Director of Enforcement 
imposing a personal penalty of Rs. 5000/~ 
and confiscating the sum of Rs, 18100/-, 

6. In this appeal, the learned counsel 
for the appellant contends that the Ap- 
pellate Board is in error in upholding 
the order of the Assistant Director of 
Enforcement after giving the finding 
that the appellant’s son is not a person 
resident outside India. According to the 
learned counsel the charge being one of 
receipt of money on the instruction of 
Kasi Viswanathan, a person resident 
outside India, the department has to 
prove that charge strictly. Having failed 
to prove that Kasi Viswanathan, from 


whom the appellant is alleged to hava’ 


received instructions, is shown to be a 
person not resident outside India, the 
charge must automatically fail and that 
jt is not open to the department to alter 
the same or substitute a new charge in 
the place of the original charge and to 
uphold the order.of penalty on the basis 
that the altered or the substituted charge 
has been proved by the material on re- 
cord, 


7. In this case, the original charge 
against the appellant at the stage of the 
adjudication proceedings was that she 
had received a sum of Rs. 20,000/- 
through Ramaswami as per the instruc- 
tions of hey son Kasi Viswanathan re- 
Siding at Malacca, Though this charge 
was taken to have been proved by the 
Deputy Director of Enforcement, the 
Appellate Board has taken the view that 
Kasi Viswanathan is not a person resid- 
ing outside India and therefore any 
amount received by the appellant as per 
his instructions cannot be the subject 
matter of contravention of Sec. 5 (1) (aa) 
' of the Act. As per the said finding of 
the Appellate Board, the charge cannot 
be said to have been proved. To this 
extent, therefore, the learned counsel 
appears to be right in his submission. 
The charge ag originally framed has not 
been established on the finding of the 
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Appellate Board. When the Appellate 
Board specifically finds that Kasi Viswa- 
nathan, on whose instructions the appel- 
lant is said to have received the sum of 
Rs, 20.000/- has not been shown to be a 
person resident outside India, Section 
5 (1) (aa) cannot be said to have been 
contravened, The provisions of Sec- 
tion 5 (1) (aa) are to the following effect: 

Oy PANAN no person in or resident in, the 
States shall — (aa) receive, otherwise 
than through an authorised dealer, any 
payment by order or on behalf of any 
person resident outside India”, 

8. If Kasi Viswanathan is not shown 
to be a person resident outside India, then 
Section 5 (1) (aa) will’ not come into 
play. Therefore, it is clear that on the 
finding „of the Appellate Board that Kasi 
Viswanathan has not been shown to be 
a person resident outside Indig at the 
relevant time, the charge of contraven- 
tion of S. 5 (1) (aaù has to fail. 

9. However, the Appellate Board, re- 
lying on the statement of Ramaswami 
given on 22nd May, 1970 that on the in- 
structions of his son Muthukaruppan 
Chettiar who had a money lending shop 
at Malacca he paid the sum of Rupees 
2¢.000/- to the appellant, has held that 
the appellant has received the sum cf 
Rs. 20,000/- through Ramaswami on the 
instructions of Muthukaruppan Chettiar 
at Melaccg and this will attract S. 5 (1) 
(aa). It is no doubt true that the state- 
ment of Ramaswami Chettiar shows thet 
Muthukaruppan Chettiar is resident at 
Malacca and on his instructions he re- 
ceived a sum of Rs, 30,000/-, through one 
Thirupathi and paiq the sum of Rupees 
20,000/- out of it to the appellant. The 
Appellate Board, relying on this, held 
that the facts establish that the appel- 
lant has received the sum of Rs. 20,000/-, 
from Ramaswami Chettiar on the ir- 
structions of Muthukaruppan Chettiar 
who is a resident outside India and this 
will amount to cortravention of 8, 5 (1) 
(aa) of the Act, 


10. The Appellate Board was of the 
view that it has jurisdiction to alter the 
charge if the evidence is such as to es- 
tablish the altereq charge. In support 
of that view, the Appellate Board has 
relied on the following decisions :— 

1. Begu. v, Emperor, AIR 1925 PC 
130. 

2. Bejoy Chand v. State of West 
Bengal, AIR 1952 SC 105 

3. W. Slaney v. State of MP. 


AIR 
1956 SC 116 and a 
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4. Nani Gopal v. Howrah Munici- 
pality, AIR 1958 SC 141. 

11. In this appeal, which is directed 
against the said order of the Appellate 
Board. the learned coumsel for the ap- 
pellant contends that the Board, having 
held that the charge levelled against the 
appellant originally had not been estab- 
lished, erred in holding that the appel- 
lant is guilty of a fresh charge that she 
received the sum of Rs. 20,000/- from 
Ramaswami on the instructions of- Mu- 
thukaruppan Chettiar, a resident outside 
India, without framing a fresh charge 
and without giving an opportunity to 
the appellant to rebut that charge, The 
learned counsel for the appellant also 
contends that even at the time of the 
argument, the Appellate Board diq not 
indicate that it is going to alter the 
charge and that it was a matter of sut- 
prise to him when he received the order 
of the Appellate Board altering the 
charge and holding that the altered 
charge is proved on the material on re- 
cord. Thus. the main question is whe- 
ther the Appellate Board having held 
that the origina] charge had not been 
established against the <ppellant, - could 
alter the charge at the stage of appeal 
without giving any opportunity to the 
appellant to answer the altered charge, 
merely on the basis of g statement of 
Ramaswami Chettiar dated 22nd May, 
1970, especially when the veracity of 
the facts found in the statement of Rama- 
swami Chettiar cannot be tested by 
cross-examination and he is no more. 


12. It is seen from the order of the 
Assistant Director of Enforcement that 
he proceeded on the basis of the state- 
ment of Valliammai Acai in which she 
had stated that she recefved the sum of 
Rs, 20,000/-, from Ramaswamj on the 
instructions of her son Kasi Viswanathan 
and therefore held that the charge aga- 
inst her has been proved, and that find- 
ing was challenged by the appellant be- 
fore the Appellate Board. The Appellate 
Board agreed with the appellant that 
Kasi Viswanathan has not been shown 
to be a person resident outside India, 
Therefore, even if the appellant had re- 
ceived the sum of Rs, 20,000/- through 
Ramaswami, on the instructions of Kasi 
Viswanathan, that wil] not be a contra- 
vention of Section 5 (1) (aa). Perhaps 
taking note of this situzzion, the Appel- 
late Board, relying on the statement of 
Ramaswami that. the amcunt was receiv- 


_ ed from his son Muthuksruppan Chettiar 


i 
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residing at Melacca, and paid over to 
the appellant, has found a contravention 
of Section 5 (1) (aa). It is in this cor- 
text the Appellate Board has held that 
it has got the power to alter the charge 
at the appellate stage if the facts estab- 
lish the altered charge. We do not see 
how the Appellate Board can alter the 
charge in the manner it has done at the 
appellate stage, The only case that the 
appellant was asked to meet at the ad- 
judication proceedings is that she receiv- 
ed a sum of Es. 20,000/- through Rama- 
Swami Chettiar on the instructions of her 
son Kasi Viswanathan, a person resident 
outside India. Now the charge as alter- 
ed, in respect of which the appellant 
has been found guilty, is that she receiv- 
ed the amount from Ramaswami on tha 
instructions of one Muthukaruppan, a 
resident outsids India. The charge i3 
totally different and the appellant, ad- 
mittedly, has rot been given any oppor- 
tunity to rebut this charge at any time 
Even before the Appellate Board, no 
opportunity was given to the appellant to 
meet the fresh charge: As already stat- 
ed, the Appellate Board has referred to 
certain decisions as empowering the 
Board to alter the charge if the evidence 
is such as td establish the altered 
charge. The decision referred to by the 
Appellate Board cannot be taken to lav 
down such a proposition as has been laid 
by the Appellate Board, 


13. In Bejoy Chand v. State of Wes! 
Bengal, AIR 1952 SC 105, an accused 
was charged under Section 307 Penal 
Code. But after the trial, he was con- 
victed under Saction 326 without altera- 
tion of the charge as the facts establish- 
ed an offence under Section 326. There, 
the facts actualy established in the case 
came within tke mischief of Section 326 
and therefore the court was justified in 
convicting the accuseq without altering 
the charge, for. the accused could have 
been charged alternatively even initially 
under Sections 307 and 326. 


14. The decision in Begu v. Emperor, 
AIR 1925 PC 130, dealt with a case where 
certain persons were charged under Sec- 
tion 302 Penal Code, but were convicted 
under Section 201 for causing the dis- 
appearance of evidence The Privy 
Council upheld the conviction and ob- 
served :— 


“A man may be convicted of an offence 
although there has been no charge in 
respect of it, tf the evidence is such as 


ba. 
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to establish a charge that might have 
been made ......... Their Lordships enter- 


tain no doubt that the procedure was a 
proper procedure and one warranted by 
the Code of Criminal] Procedure”. 

There also it was a case where alterna- 
tive charge could have been initially 
framed on the facts, 


In W. Slaney v. State of M. P. (AIR 
1956 SC 116) a charge against two accus- 
ed under Section 302 read with Sec. 34 
of the Penal Code had been framed. One 
accused was acquitted but the other 
was convicted of the offence under Sec- 
tion 302 Penal] Code, The. question was 
whether in the absence of a separate al- 
ternative charge under Section 302, the 
conviction of the other accused under 
Section 302 could be upheld, The Sup- 


Teme Court took the view that having 
regard to the nature of the charge 
framed, the omission to frame a sepa- 


rate charge under Section 302 Penal 
Code, against the other accused was only 
a curable irregularity which, in the ab- 
sence of prejudice could not affect the 
legality of conviction under S. 302. 


15. Rani Gopal. v. Howrah Munici- 
pality, AIR 1958 SC 141, appears to be 
a still nearer case to the case on hand. 
In that case, a man was convicted under 
Section 299 of the Calcutta Municipal 
Act. Later, at the stage of the appeal, 
it was argued that the offence would be 
punishable under Section 300 read with 
Section 488 of the Act and not under 
Section 299, The High Court took the 
view that the accused was fully aware 
of the nature of the accusation against 
him and it would not cause any prejudi- 
ce to him if the conviction and the sen- 
tence were altered into those under Sec- 
tion 300 read with Section 488 of the 
Act. This was upheld by the Supreme 
Court. The view taken by the Supreme 
Court was that a man might be convict- 
ed of an offence, although there had 
been no charge in respect of it, ig the 
evidence was such as to establish a 
charge that might have been made. 


16. The basic factor to be taken into 
account, as pointed out by the Supreme 
Court itself, is to see whether the per- 
son who wag accused was fully aware 
of the nature of the accusation and no 
‘prejudice will be caused by the altera- 
tion of the charge. The principle laid 
down in the above decisions cannot ap- 

„Ply to the facts of this case for more 

Athan one reason, Firstly, the appellant 
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was not aware of the present accusation 
that she has receiyeq the amount through 
Ramaswamj Chettiar on the instructions 
of Muthukaruppan Chettiar. She. was 
asked to meet a case that she received 
the amount on the instructions of her 
son Kasi Viswanathan. The charge is 
entirely different. Both the charges 
could not be made at the same time. 
The. receipt of an amount from one 
non-resident is different from the receipt 
of the same amount from another non- 
resident. Having asked the appellant to 
answer a charge that she received the 
amotnt on the instructions of A, she 
cannot be convicted on a charge that she 
received the amount on the instructions 
of B. The appellant cannot be said to 
Fave had an opportunity to meet the new 
charge. Therefore, real prejudice is 
eaused to the appellant in the alteration 
of the charge. Though the Appellate 
Board takes the view that no prejudice 
is caused to the appellant by alteration 


-cf the charge, we are of the view that 


considerable prejudice is causeq by the 
alteration of the charge, especially when 
she was not asked to meet that case at 
any stage of the proceedings, either at 
the adjudication stage or at the appel- 
late stage. 


17. In this case, the statement of 
Ramaswami Chettiar said to have been 
given on 22nd May, 1970 has been relied 
cn and this statement was not put to the 
appellant at any stage and no charge 
was framed on the basis of that state- 
ment, Therefore, when the Appellate 
Board felt that the original charge of re- 
ceipt of the money on the instructions of 
Kasi Viswanathan has failed, it is not open 
to the Appellate Board to frame a new 
charge based on the statement of Rama- 
swami Chettiar. The saiq statement 
states that Ramaswami received the 
emount from Muthukaruppan Chettiar 
in Malacca and then paid it over to the 
appellant, That means the amount was 
received by him in Indig on the instruc- 
tions of his son Muthukaruppan and tha 
appellant cannot be taken to have receiv- 
ed the amount on the instructions of 
Muthukaruppan. 


18. In this view of the matter, wa 
feel that the view taken by the Appel. 
late Board that the appellant has con- 
travened Section 5 (1) (aa) of the Act 
in receiving the amounts from Rama- 
ewami Chettiar on the instructions of 
Iuthukaruppan Chettiar, q resident out- 
side India, cannot be accepted as correct, 


; received the amount of Rs. 20,000/- 
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The appeal is, therefore, allowed and the 
order levying penalty of Re 5000/- on the 
appellant and the order coż confiscation 
of the sum of Rs. 18100 will stand set 
aside. However, if the Enforcement 
Directorate feel that the appellant: has 
on 
the instructions ` of Liuthukaruppan 
Chettiar, a person resident outside India, 
it is open to them to take such other 
action as they consider necessary and 
possible. i 


There will be no order zs to costs. 
Appeal allowed. 
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MOHAN. J. 

- Rajeswari, Petitioner v. Vasumal Lal- 

chand, Respondent. 


C. R. P. No. 2521 of 1951 
1982. 


Tamil Nadu Buildings (Lease and Rent 


D/- 30-9- 


. Control) Act (18 of 1966), Section 10 (2) 


(i) — ‘Wilful default’ — Eviction peti- 
tion on ground of wilful deault in 
payment of . rent — Counter-statement 
by tenant — No reasons given for non- 
payment of rent — Held. in circum- 
stances, tender of rent subsequent to 
filing of eviction petition did not relieve 
tenant of heres of “wilful default.” 
(Para 3) 


- G. Natarajan and K. B. Kannan, for 
Petitioner: G. Nandalal, Frakash Gokla- 
ney, G. ‘Nagasami and M Gomathi, for 
Respondent. 


- ORDER :— The landlady is the revision 
petitioner, who filed an application ‘for 
eviction of the respondent from the 
petition mentioned premises on the 
ground: that he had . committed wilful 
default’ in the payment of rent for- the 
period commencing from Ist - February, 
1976 to 30th June, 1976. The application 


for eviction itself-.came to be filed on 
27th July, 1976. In August 1976, -the 
respondent sent a money-order. That 


money-order having been refused a de- 
mand draft- was sent on- 25th August, 
1976: which was received by the land- 
lady On 30th Aug., 1976. Under these cir- 
cumstances, the plea of the’ tenant that 
he had “not committed: wi-ful default in 
the payment of' rent since the payment 


- haq later been accepted, was rejected by 
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the Rent Controller and -he held that 
whatever might have been the subse- 
quent conduct of the tenant, in so far.as 
absolutely no explanation was offered 
fer the non-payment of rent for the 
period covered by the application for 
eviction, it was supine or callous in dif- 
ference on the part of the tenant. There- 
fcre the Rent Controller ordered eviction 
under Section 19 (2) (i) of the Tamil 
Nadu Buildings (Lease and Rent Con- 
trol) Act. On avpeal by the tenant, the 
Appellate Authority was of the view 
that no doubt, fhere was non-payment 
of rent for the period from Ist Feb, 
1976 .to 30th June, 1976. However, this 
according to him must have been due to 
some difficulties in the family of the 
tenant. Be it noted at this stage that 
this was not pleaded by the tenant much 
less proved, In this view, the Appellate 
Authority set as:de the order of eviction 
passed by the Rent Controller, Hence 
the present civil revision petition, | 


2. What is contended by Mr. G. Nat- 
arajan, learned counsel for the petitioner, 
which in my view is justified, is that the 
Appellate Authority has made out a 
specia] pleading in favour of the tenant 
holding that the non-payment of the 
rent was due to certain difficulties in the 
family ‘of the tenant. This was not even 
p.eaded by the tenant in his counter, nor 
was it proved by any evidence. There- 
fore, in the absence of any explanation 
for the non~payment of the rent, the fact 
that there was a subsequent payment 
would not relieve the tenant of the 
charge of wilful default in the payment 
o? the rent. In opposition to this, Mr. 


G. Nandalal, leerned counsel for the 
respondent would urge: that the subse- 
quent payment of rents would clearly 


go to show that the tenant had no inten- 
tion of withholding the rent, but on the 
contrary, he was anxious to avoid his 
liability by payment anq that, therefore, 
but not 
wilful default, 


3. On a. careful consideration of the 
above aspects. I am of the view that this 
i£ a clear case where. the tenant had 
committed wilful default in the payment 
of the rent: I have perused the counter- 
statement filed by the tenant in opposi- 
tion to the application for eviction. 


Nowhere’ does it adduce any rea- 
son for: . the non-payment ` - of 


rent between Ist ey 1976 and 
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30th June, 1976. After the application for 
eviction came to be filed on 27th July, 
‘76, any tender of rent would not relieve 
him of the earlier charge of wilful default. 
Therefore rightly the complaint is made 
before me that the Appellate Authority 
has made out a special pleading in favour 
of the tenant. In the absence of any 
plea by the tenant that the delay in the 
payment of rent for the period between 
Ist February, 1976 and 30th June, 1976, 
occasioned because of the difficulties in 
the family, such a theory should not 
have been thought of by the Appellate 
Authority. Accordingly, I set aside the 
order of the Appellate Authority and re- 
store the order of eviction as passed by 
the Rent Controller. The civil revision 
Petition ig allowed accordingly. No costs. 


4, As agreed to by the landlady the 
tenant is given six months time from, to- 
day, to hand over vacant delivery of 
possession. But this is subject to the 
following two conditions, namely. (1) 
the rent for the six-months shal] be paid 
by the tenant on or before the 15th of 
every succeeding calendar month and 
if there are two consecutive defaults, 
the concession granted herein will go 
and (2) at the end of six months’ period, 
the tenant will deliver vacant possession 
of the premises without raising any ob- 
jections. Ip other words, without re- 
quiring the landlady to go by way of 
execution to recover possession, the 
tenant wil] deliver vacant possession of 
the premises, 

Revision allowed. 
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T. N. SINGARAVELU, J. 


Abdul Gaffar, Petitioner v. N. K., Sid~ 
dique, Respondent. 


C. R. P. No. 335 of 1981, D/- 5-1-1982.° 


Tamil Nadu Buildings 
Rent) Control Act (18 of 1960), S. 10 <2) 
(i) — Default in rent payment — Land- 
lord of housing board premises with 
dues to Board entering into agreement 
of sale with tenant’s wife — Landlord 
receiving lump sum from her — Evic- 
tion justified for default of tenant to pay 
rent. ' 





®To revise the order of 7th Judge, Small 
Cause Court, Madras in H.R.A. No, 1265 
of 1979, DJ- 23-9-1980.. 


CZ/GZ/A838/82/TRM/MVJ—H 


Abdul Gaffar v. N. K. Siddique 


(Lease and | 


ALR, 


When a landlord of a housing board 
premises with instalments due to the 
Board enters into an agreement of sale 
with the tenant’s wife and files a peti- 
tion for eviction for failure of tenant 
te pay rent, he is bound to succeed, The 
mere agreement of sale will not entitle 
the intending purchasey to become the 
owner of the premises when the premises 
are mortgaged to the housing board for 
instalment payments. The fact that 
the tenant has paid some in- 
stalments on behalf of the land- 
lord will not clothe him with 
tights of ‘ownership of the building 
against the petitioner landlord who is 
entitled to the rent from the tenant who 
has entered into possession under the 
tenancy agreement and not under an 
agreement of sale. The tenant cannot 
rely on the agreement ang deny the 
landlord’s title. (Paras 3 and 4) 


A. Veerappan, for Petitioner; R. Bala-« 
subramaniam, for Respondent. 


ORDER :— The tenant is the revision 
petitioner, The respondent-landlord filed 
the petition for eviction on the ground 
of wilful default in payment of rent and 
requirement for own occupation. The 
tenant: denied both the grounds contend- 
ing that the landlord is not the owner 
of the premises and that the building 
belongs to the Tamil Nady State Hous- 
ing Board. The Rent Controller found 
that the landlord was not the owner and 
that, in view of the agreement of sale 
between the parties, the landlord cannot 
maintain the eviction petition. On appeal 


by the landlord, the Appellate Authority \ 


Rent Con- 
and hence 


reversed the findings of the 
troller and ordered eviction 
the revision by the tenant. 
2. It is common ground that the 
building in question belongs to the Tamil 
Nadu State Housing Boarg and it was 
allotted to the respondent-landlord in 
the year 1960. Thereafter, the landlord 
appears to have entered into an agree- 
ment of sale with the tenant’s wife, who 
undertook to pay the instalments due ta 
the Housing Board and also the property 
tax. The landlord also appears to have 
received some amount from the woman 
în consideration of the agreement of sale, 
Ex. P-6 is the agreement of sale dated 
1-6-1973 entered into between P. W. 1 
and Shamshe@d Begum wife of R. W. 1 
the tenant. Now disputes 
between the landlord and the intending 
purchaser, and the former had filed the 
petition for- eviction on the- ground of 


all 


have ‘arisen . 
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wilful default in payment of rent ‘and 
requirement for own occupation, These 
facts are not in dispute. 


3. Learned counsel for the petitioner- 
tenant argued that: -by virtue of- the 
agreement of sale the landlord has ceas- 
ed to be the owner of the ‘premises and 
therefore, he cannot file the petition for 
eviction. The Appellate Authority right- 
ly rejected this plea anc held that the 
petitioner tenant was inducted into pos- 
session only by virtue of = tenancy agree- 
ment and that the subsequent agreer 
ment of sale is immaterial for the pur- 
pose of- this case. It cannot be disputed 
that the Tamil Nady Housing Board con- 
tinues to be the. owner of the’ building 
and the landlord has to clear the instal- 
ments due to the Housing Board before 
he becomes the full owner, 


In other words, ‘full title to the pro- 
perty does not pass to the landlord ‘un- 
less he pays the entire amount due to 
the Housing Board as per the contract. 
Therefore, the landlord who was. put in 
possession of the building cannot sell.. the 
same to a thirg party without the con- 
sent, or the concurrence | .of the ` Tamil 
Nadu Housing Board, wk: “ch. is the para- 
mount’ owner, ‘Therefore. the agreement 
of sale.in favour of the wife of the ten- 
ant is yet to be enforced’ in “accordance 
with law and a mere agr2ement will ‘not 
entitle the intending . purchaser to be- 
come the.’ owner of the. property, 
especially when the property * ‘itself is 
mortgaged to the Tamil Nadu -Housing 
Board for due . payment of. instalments. 
The fact..that the petitioner tenant: has 
paid some instalments on behalf of. the 
landlord will] not clothe him with the 
rights‘ of ownership of the building as 
against the allottee-landlord. In’ any 
event, that is'a matter ketween the par- 
ties. to the agreement of sale who’ have 
to work out their rights in arv civil swit. 
The allottee landlord is c2rtainly entitled 
to collect., rent from the tenant who 
entered possession of- the -property . by 
virtue of a tenancy agre2ment and Aot 
under the agreement of sale: T 


4. Ex. P-1 is the letter” “written by 
R. W. 1 to P, W. 1 wherein the tenant 
who was let into possession for. a, . fixed 
period. of six: months had agreed. to và- 
cate the premises within < Six months, Ta 
Ex. P-2 also the tetant Kas categorically 
‘admitted the tenancy ‘under P: W.-1.: In 
the face of this’ ‘documentary - evidence: it 
“is ‘futile for the tenant to- contend that 
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there is no relationship of landlord ang 
tenant between P.: W, 1 and himself. The 
tenant-is certainly not concerned with 
the disputes betweeen his landlord ané 
the paramount title holder, namely. the 
Tamil Nadu Housing Board. Admittedly. 
no rents have been paid by the tenant 
after the agreement of sale since the 
tenants wife appears to have paid some 


lump sum to the respondent landljoré 
herein by vtae of the’ agreement of 
Bale. ae 


But, as rightly ` hag out by .the 
Appellate “Authority, this is a matter to 


be decided in the civil. court and it is 
“open to: the third party, namely, wife of 


R. W. 1 to sue the landlord for breach of 
agreement: or for recovery of the amount ` 
or even for specific - performance. | 
R. W. 1’s wife is not a party to the peti- 
tion and her cause of action is entirely 
separate. and distinct and it has nothing 
to do with the present rent control peti- 
tion.. In fact; she is.q third party and. the 
tenant -is estopped from setting up 
title-in a third party. Of course, it may 
be a hard case where: the landlord has 
received: lump sum’ payment. from 
R. W. 1’s wife, but that does’not put ar. 
end to the tenzncy ‘between P.-W. Liane . 
R. W. 1. The tenant cannot-at all rely of 
the. agreement of sale in favour of his 
wife and, deny the’ title of, the | landlord 
under whom hə. entered possession as & 
tenant, No title has passed on to the pur- 
chaser by virtue of the agreement of 
sale, Therefore, the finding of the Ap- 
pellate ‘Authority that the petition by 
fhe landlord is maintainable. cannot be 
assailed; Admittedly. the ténant has not 
paid the rent- regularly ‘and: he -has ever: 
denhieq the title ‘of ‘the landlord. There- 
fore,-this conduct was rightly construed 
by the Appellate Authority as' wilful. *- 
n $.. P.-W.:1 has proved that he is :re- 
siding in`a rented building and that he 
does not own ny. building in the city of 
Madras other than the petition mention- 
ed premises. Therefore,- he is. entitled to 
evict. the tenant despite.the « agreemeni 
of sale. ee him and the- enant 
wife. o ais : 
` 6. The resúlt i is, thé. order of eviction 
passed by the - “Appellate Authority is 
uphel@‘and this ‘civil revisión ‘petitioy; ‘is 
dismissed: No costs. ‘Time ‘to: ‘vacate three 
8) months from today. : ` ae. 
E ne Petition dismissed. 


——— „t “ 48 UD witha e al 





100 Mad: 


AIR 1983 MADRAS 100 
V. SETHURAMAN, J. 

Chellammal, Petitioner v. R. T. Seetha- 
lakshmi Ammal and another, Respon- 
dents. 

C. R. P. No. 1330 of 1981, 
1981.* 

(A) Tami] Nadu Debt Relief Act (40 
of 1979), S, 21 — Expression ‘“notwith- 
standing anything contained in. the 
Limitation Act?” was only intended to 
offset the effect of Art. 127 of that Act 
~- S. 5 Limitation Act could be invoked. 
(Limitation Act (1963). S. 5 and Art. 127). 


Expression “notwithstanding anything 
contained in the Limitation Act” in S. 21 
af the above T. N. Debt Relief Act, 1979 
does not mean that the whole of the 
limitation Act including S, 5 thereof is 
ruled out. It is only intended to offset 
the effect of Art. 127 of the Limitation 
Act which .prescribes 60 days for . the 
filing of an application for setting aside 
a sale whereas the application under 
Section 21 of the above T. N. Act can be 
‘filed within 90 days of the- publication 
of the Act in the Official] Gazette. There- 
fore S., 5. Limitation Act could be invoked 
in the event of-delay in filing of the 
application under S. 21. (Paras 5 & 6) 
_ (B) Limitation Act (36° of 1963), S, 5— 
Application under the provision — In a 
proper case applicant could be 
to furnish further: details in ‘explaining 
the delay in filing the application, 


D/- 21-12- 


(Para 8) f 


Gases ' Referred : Chronological ' Paras 
AIR 1977 Mad 142: 1976 TLNJ 21 3 

S. Ramalingam,. N, Thiagarajan and 
G. Manjula, for Petitioner: <A. Shan- 
mughavel . and J ayalakshmi Shanmughe- 
vel, for Respondents. 


-ORDER :— This civi) revision: sation 


has been filed against the order of * the 
Subordinate Judge of Madurai in. E. A: 


1198 of 1979, which was.an. application 
filed on- behalf Of the third defendant in 
O.. S. 379 of 1976,.under S. 5. of the. Limi- 


tation Act, 1963. The plaintiff ‘filed: the 


suit- against her for recovery of, a...sum 
of Rs. 7450 due on a mortgage for a sum 


of Rs. 5000. The third defendant claimed. 
that. she was entitled. to the.. benefits. of . 
Nadu. Debt Relief Act. 40 of 
1979. This Act came into.-force. on. the. 


the Tamil 


“Auainst order of. Sub. J., “Madurai: in 


. AnNo-; 1198" 0f; 1979,: “D/- 9-12-1980: im 


| See 


Chellammal v. R. T. Seathalakshmi Ammal 


allowed - 


A.T. R. 


15th July, 1979. It was published in the 
Official Gazette on 13-6-1979. By. S. 21 of 
the said Act, it was provideg that where. 
on execution of any decree, any immov- 
able property in which a debtor entitled 
to the benefits of the Act had an inter- 
est, had been sold on or after the 14th 
day ofJuly, 1978, then notwithstanding 
anything containeqd in the Limitation 
Act 1963, and notwithstanding that zhe 
sale had been confirmed, any judgment 


debtor. claiming to be entitled to the 
benefits of the Act, ‘may apply to the 
Court within 90 days ‘from the date of 


the publication of the Act in the Tamil 
Nadu Government Gazette, to set aside 
the sale and the court should. if it is 
satisfied that the applicant was a debtor 
entitled to the benefits of the Act, order 
the sale to- be set aside and thereupon, 
the sale would be deemed not to have 
taken place at all. Before passing such 
an order, it was necessary to give notice 
to the auction purchaser and other per- 
sons interested in the’ sale. In the pre- 
sent case, the sale took place on 27-11- 
1978.. The sale having taken place after 
14-7-1978, S. 21 would prima facie apply.. 
The. third defendant filed the application 
only on. 18-9-1979, Calculated from 13-6- 
1979; the last day ‘for . filing of the ap-. 
plication would’ be 11-9-1979. There was 
thus a delay of seven days in filing. the 
application. 


- 2 In explanation of. this adas in the 
affidavit in support 2i me SpR ion: it 
was stated. - 


“Today I am filing an appeton 
under S. 21 of the Act 40 of 1979. Under 
S5. 21 of the Act of 1979, I otght to-have 
filed ‘the application on or before ` 13-9- 
1978. My advocate has been ~ under the’ 


‘bona fidé mistaken impression: that: since 


the Act had‘come into: force’ on and- from 
15-7-1979. I am: entitled to file that ap- 
plication’ till 15- ł0-1979.: On- thè - night 
of 14-9-1979, when we' were preparing: 
the petition, it had been noticed ‘that’ 90 
days have to be calculated: ftom ‘the date 
of publication of the Act and I olight ‘to: 
have filed the: :.application:. before’ 13-9+. 
1979.. Since 15th-to 17th were ‘holidays: T 
ém filing this application today, ~-18th. 
Consequently, ‘there is a delay of £ days 
in filing the application’ under’ S. 21 of 
Act 40° of 1979. Hence I am. filing.. this 
application to excuse ‘the. delay Of . _ four | 
days in ‘filing this’ "application, i 


3: -A ncounter. affidavit was: Aedh by: hee 


decree. -holder and-ithe- Court - peléw* held « 


that:‘the ‘third — defendant: ‘had not: pro+ 


im 


——. 
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duced any affidavit from the advocate 
who had advised her wrongly, as was 
done in C. R. P. Nos. 1762 and 1763 of 
1973 reported in P. S. Armgaiya Raja v. 
A. K. D. Alagaraja, 1976 TLNJ 21: (AIR 
1977 Mad 142). That decisicn appears to 


have been relied on, on behalf of the: 


th'rd defendant. The learned Subordinate 
Judge held that the application was not 
filed within time and that the applica- 
tion to excuse the delay cc ld not be ac- 
cepted. It is this order that is sought to 
be challenged by the third defendant in 
the present revision petition. 


4. Mr. Ramalingam, learned counsel 
for the revision petitioner contended that 
there was a bona fide mistake on the 
part of the advocate who advised the 
third defendant anq that in such a case, 
the delay should have beer excused. For 
the respondent Mr. A. Shanmughavel 
contended (i) that the provisions of the 
Limitation Act did not apply to this 
case, and (ii) that, in any event, the de- 


lay has not been properly explained in - 


the affidavit. 


_contained in the Limitation Act, 1963 © 
(Central Act XXXVI. of - 1963) 


5. With reference -to the first sub-, 


mission, learned counsel for. the respon- 
dents referreqd-me to the provisions. of 
S. 21 of Tamil Nadu Debt Relief Act 40 
of 1979. That section runs as. follows — 


“Where, in. execution of any decreé, 


any immovable property in which a 
debtor entitled to the benefits of-the Act 
had an interest, had been- sold.or. fore- 
closed on or after the 14th day of July, 
1978, then, notwithstanding anything 


or in the Code of Civil Pro- 
cedure (Central ‘Act V -of: - 1908), 
and notwithstanding - thst the .. sale 
had. been .confirmed,.any judgment deb- 


tor. claiming to be entitled to the bene- 
fits of this Act, may appl» to the court. 


within 90 days from the date of the pub- 


lication of this Act.in the . Tamil Nadu. 


Government. Gazette, to set aside. the 
sale and the. court should; if it is -satis- 


fied that the applicant .wa: a‘debtor en~., 


titled. tothe. benefits ofthis Act; order 


the sale to:-be set-aside and’ thereupon | 
the. sale or foreclosure - shall be. So 


not to have taken. place. at” all. ue 


According’ to him, the, ‘expression. ‘hot- 
withstanding anything contained in “the 
. Limitation Act, 1963’’ rules out’ of | con~ 


sideration’ the- entire ‘Limitation... - Act in- 


cluding. S. 5 thereof. ~-:If:so,. in-his sub-=:. 
: Mission, -we are left only. with:::S.-21 ‘of + 


the Act, which provides ‘only 4 period 
of ninety days: and. so long as this ap- 
plication was not filed within that period, 
there is. no question of the sale being 
set aside. For the petitioner, Mr. Rama- 
lingam submitted that the relevant 
words, namely ‘notwithstanding any- 
thing contained in the Limitation Act, 
1963’ were. introduced into the Act only 
fo see that there was no conflict between 
S. 21 of the Act and Art. 127 of the 
Limitation Act. Art. 127 of the Limita- 
tion Act provides for a period of sixty 
(thirty?) days from the date of the sale, 
for setting aside the sale in execution of 
a decree, including any such application 
by a judgment debtor. As a different. 
period was provided for in S. 21. the 
submission is that the words ‘notwith- 
standing anything containeqg in the 
Limitation Act, 1963’ were introduced so 
as to get Art, 127 out of the way. . 


6. I consider - there is substance in 
this submission, The Legislature did not 
completely rule out of consideration the 
entire Limitation Act. The words have 
to be understood only in the context of 
avoiding a conflict between the Limita- 
tion Act and S. 21 of the Tamil Nadu 
Debt Relief Act 40 of 1979. Further, 
there is also the expression ‘notwith- 
standing ariything contained in the Code 
of Civil Procedure, 1908’ occurring. in 
this very section; It does not mean that 
the whole.Code of Civil Procedure ‘is to 
be excluded,--in which event, the execut- 
ing Court which: functions under the 
Code. wil] have no. part to play. For thel. 
above reasons, I do not: find. it possible 
to accept this submission of Mr, Shan- 
mughavel that tne entire ‘Limitation Act 
including S. 5 is barred- from: considera- 
tion in the present ‘case. 


7. As regards the second ‘point of‘ ex- 
planation regarding the delay, the rel- 
evänt paragraph in the affidavit has al ` 
ready been extracted above. The :con- 


-tention :of. Mr: Shanmughavel”is that the 


petitioner . had gone to the advocate -only 
on -14-9-1979 and: that-she.could not. have 
had any. ‘inkling © ‘of ‘the &dvocate’s im- 
pression; prior. to that datë. -As 44-9-1979 - 
itself is outside ‘the period `of - ninety 
days, ‘there is no question of any con=" 
donation of delay because -the entire; .de- 
lay is due to the laches on- the part of 
thé ‘petitioner’ herself,’ For the’ ‘Petitioner - 
the ' submission ` was that the ‘advocate - 
who* ‘drafted’ the, ‘affidavit had himself 
argiied inthe ‘court’ ‘below’ that ‘there 
was a mistake Jon: bis. part. If. really ian - 
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affidavit from him was called for, or his 
evidence was fo be recorded, he would 
have been in a position to explain the 
matter, 


8. It is possible that there was some 


misapprehension on the part of the advo- | 


cate that it was enough for him to ex- 
plain the delay when he was arguing the 
ease. It is not clear as to when the party 
approached him and when he gave the 
impression that the application had to be 
filed by 15-10-1979. As there is some 
likelihood of some mistake as to what 
the parties had to do. I think it proper to 
give the petitioner an opportunity ta 
tender appropriate evidence in explana- 
tion of the delay in the court below, The 
petition is accordingly allowed and the 
matter, remanded to the executing court 
for taking evidence on the question of 
delay and dispose of the execution ap- 
plication in accordance with law. There 
will be no order as to costs, 


Petition allowed. 
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RAMANUJAM AND MAHESWARAN, JJ. 

A. K. L, Labbai Thambi Maraicar, 
Appellant v. Government of India, En- 
forcement Directorate and others, Re- 
pondents. 

A. A. O. No. 392 of 1980, D/- 11-2-1982. 

(A) Foreign Exchange Regulation . Act 
(7 of 1974), S. 5 (t) (aa) — On mstruc- 
tion of appellant’s brother at Singapore, 
a third party in India drawing a cheque 
-on some local bank and handing it over 
to appellant —- Held that could not be 
said to be in the nature of the amount 
being transmitted m authorised channel 
from the appellant’s brother to the ap- 
pellant residing in India. (Foreign Ex- 
change Regulation Act (1973), S. 9 (i) 
(b) ). | (Para 5) 


(B) Foreign Exchange Regulation Act 
(46 of 1973); S. 8£ (3) — Violation of 
provisions of the Act taking place before 
coming into force of ‘the Act — Held by 
virtue of S. 6 of the General Clauses Act 
provisions of the old Act of 1947 could 
be invoked and show canse notice based 
on violation of ‘provisions of the old Act 
could: be sustained. (Para 6) 


= (C) Foreign Exchange Regulation Act 
(46 of £973), S. 9 G) (b) — Explanation 
— Amount not shown to have been re- 
ceived by order or on behalf of ‘authoriz- 
SAR E ENGR R NEL PON OEE A TET NORE 


17/K.Z/8235/82/SND/RSK 


- K, Swamidurai, 


. amounts received by 


sented to him in September, 1973, . 


mitted that 


Maralcar y. Govt. of {ndig AAR. 
eg dealer — Explanation has no ap- 
plication, {Para 7) 

R. N. Kothandaraman, for Appellant; 


Addl. Central Govt. 


Standing Counsel, for Respondents, 


RAMANUJAM, J.:— The appellant; 
herein is aggrieved against the order 
dated 5-10-1979, of the Foreign Ex- 
change Regulation Appellate Board 


which affirmed the order dated 9-3-1976 
of the Assistant Director of Enforce- 
ment holding the appellant guilty of 
contravention of S. 5 (1) (aa) and S. 9 (1) 
(b) of the Foreign Exchange Regulation 
Acts, 1947 and 1973 respectively and 
levying a penalty of an aggregate sum of 
Rs. 15,000 in respéct of these violations, 


2. On information that the appellant 
has received certain payments from a 
person in India under instructions from 
a person resident abroad, the appellant 
was summoned to appear before the 
Chief Enforcement Officer. He gave a 
statement that two sums of Rs. 2000 
and Rs. 3000 were received by him by 
sale of paddy and denied that the said 
him represented 
payments received under instructions 
from a person residing abroad. As the 
statement -given by him was found not 
satisfactory on enquiry, again he was 
summoned to appear on 3-3-1976 and on 
that date he gave q statement that his 
co-brother S. A.. [brahim , working in 
Singapore as a clerk in a shop repre- 
that 
he has arranged to send-a sum of Rupees 
2000 by means of bank draft sent by a 
person iy, India, that he received. the 
bank draft from a person in India and 
credited the same in his bank account 
On 19-9-1973: He also stated that- he re- 
ceived two similar drafts for .Rs. 2000 
and Rs, 1000/- in Feb. 1974 and May, 
1974, respectively in the same manner 
under instructions. from S. A. Ibrahim 
at Singapore through unknown persons 
in India and that the said amounts were 
spent by him for, maintaining the family 
of S. A. Ibrahim who were staying with 
him, In: view. of the -saig subsequent 
statement wherein the appellant has ad- 
he has received a Sum of 
Rs. 2000 in September, 1973, and a sum 
of Rs. 2000 in Feb. 1974, ang a fur- 
ther sum of Rs, 1000 in May, 1974, under 
instructions from his co-brother S. ‘A, 
Ibrahim of Singapore 
drafts drawn by persons in India, ‘two 
show cause notices dateq 3-3-1976 were 
isstieg to the appellants for  contraven< 


a 


through bank: 


“2 


A 


e 
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tion of Ss. 5. {1y (aa) and 8 {9} (b) of the 
Foreign Exchange Regulation Acts, 1947 
and 1973 respectively for having receiy- 
ed the various amounts referred to above 
from a. local person other than an auth- 
orised dealer in foreign exchange with- 


out general or special exemption ` from. 


the Reserve Bank of India., The appel- 
lant filed his objections om 3-3-1976 re- 
questing the adjudicating authorities to 
decide the case on 3-3-1976 itself since it 
would be difficult for bhim to go over to 


Madras again in connection with the case 


from his native place. Accordingly the 
case was adjudicated on 3-3-1976. : The 
Assistant Director of Enfcrcement gave 


a personal hearing to-the appellant and - 


during the personal hearing, he had ad- 
mitted the contravention: of the provyi- 
sions of the Foreign Exchange Begula- 
tion Act, 1947 to the extent of. Rs. 2000 
and the provisions of the Foreign Ex- 


change Regulation Act, 1973 to the ex- 


tent of Rs. 3000. He further pleaded that 
the contravention was out of ignorance 
of law and that the transgression was 
unintentional The Assistant Director of 
Enforcement, afier perusal of the records 
and the statements made by the appel- 
lant both before ang at the time of the 
personal hearing, 
lant had contravened S, 5 (1) (aa) of the 
1947 Act for having received a sum of 
Rs. 2000 and S. 9 (1) (b) of the 1973 Act 
for having. received the two payments 
amounting to Rs. 3000 and that the re- 
ceipt of the amounts by the appellant 
cannot be said to be due <p ignorance of 
law especialiy when he has suppressed 


“the truth in his original statement dated 


20-12-1975, and therefore it is not a fit 
case. for extending any lenient treat- 
ment, For the said violations an ag- 
gregate penalty of Rs. 15020 was levied. 


3. The appellant took the matter in 
appeal and the Fereign Exchange Re- 
gulation Appellate Board found that the 
finding of the Assistant Director of En- 
forcement is based on the appellants 
own statement dated 3-3-1976, wheran 
he has clearly admitted “he contraven- 
tion and therefore the finding . cannot 
be assailed in the appeal. As regards the 
quantum of penalty the Boardi was of 
the view that the penalty levied was 
not excessive and, therefore there wasno 
‘justification for reducing the penalty. 


4. In this 
against the-Appellate Board’s order, - 
following three contentions - have | 


appeal ` which is. directed 
the 
been 
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found that the appel- © 
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raised by the learned counsel for the ap- 
pellant. (1) On the materiais on record 
the charge of contravention of S. 5 (1) 
{aa) of the 1947 Act and S. 9 (1) (b) of 


‘the 1973 Act cannot be said to have been 


establisheg and therefore, the finding 
that the appellant is guilty of contraven- 
tion of those provisions eannot be legally 
sustained, (2) Though the sum of Rs. 2000 
had been received on 18-9-1973, in re- 
spect of such receipt action has to be 
taken only under the 1973 Act, and the 
show cause notice in respect of that re- 
ceipt based on the violation of the pro- 
visions of the 1947 Act cannot be legally 
sustained. (3) As regards the receipts in 
February and May, 1974, they will not 
amount to violation of the provisions 
of S. 9 (1) (b) of the 1973 Act as the Ex- 
planation: to that section eannot be ap- 
plied as the Department has not proved 
that there is no inward payment as con- 
templated in that explanation. 


& So far as the first. contention is 
cancerned itis not in dispute that though 
the appellant originally denied the re- 
ceipt of the amount through a person in 
India on the instructions given by a 
person residing in Singapore in his sub- 
sequent statement he has. clearly adimit- 
ted that he has received: the amounts 
through persons in India on the instrue- 
tions of his oo-brother, S. A. Ibrahim 
residing at’ Singapore, and his second 
statement contains aq clear admission 
that he has committeq the violation 
complained ef in the show cause notice. 
He also states in his subsequent state- 
ment that he has neceived the amount 
oui of ignorance of the lew and there- 
fore he must be leniently treated. In 
view of the said statement the authori- 
ties below are night in. holding that tthe 
violation complained of ‘in. the show 
cause notice has been established. The 
learned counsel for the appellant con- 
tends that in these cases the ` appellant 
received. cheques through banks which 
are authorised by the Reserve Bank of 


India to deal in foreign exchange and 


therefore there is no violation of either 
Section 5 (1) (aa) of the 194% Act and 
Section 9 (1) (b) of the 1973 Act. Accord- 
ing to the learned counsel wherever the 
receipt of money is in ‘the form of a 
cheque that will moet attract the above: 
provisions.. However, the learned coun- 
se] bas overlooked the fect- that the, 
cheque in these cases has been drawn an; 
a local bank by a persen in India if 
has not been shown that the appellant's 
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co-brother residing in Singapore had 
sent the amount through banks which is 
an authorised channel, in which case it 
could. be said that the money came through 
authorised channe] ang therefore there 
is no violation. The show cause notice 
in this case proceeds on the basis that 
on the instruction of his co-brother at 
Singapore, a third party drew a cheque 
and handed over the cheque to the ap- 
pellant instead of bringing the cash and 
giving it to the appellant, he had brought 
a cheque drawn on some local bank and 
gave it to the appellant. This cannot be 
said to be in the nature of the amount 
being transmitted from the appellant’s 
co-brother from Singapore to the appel- 
lant residing in India. In this view of 
the matter, the finding of the authorities 
below that the appellant has committed 
violation of Section 5 (1) (aa) cannot be 
interfered with. 


6. On the second question that in re- 
spect of the violation that has taken 
place before the 1973 Act came into 
force the 1947 Act cannot be invoked as 
the said Act. has been repealed, we are 
of the view that Section 6 of the General 
Clauses Act has been made specifically 
applicable by Section 81 (3) of the 1973 
Act and if S. 6 of the General Clauses 
Act is applied then even in respect of 
offences which had taken place when 
the old Act was in force in view of Sec- 
tion 81. (3) of the new Act. We have 
already taken this view in ©. M.A. num- 
‘ber 288 of 1980, batch wherein exactly 
a similar question arose. Following the 
said judgment we hold that the provi- 
sions of the olq Act have rightly been 
invoked by the authorities below in re- 
‘jspect of the violation of foreign exchange 
regulation committed by the appellant 
in September 1973, when the old Act 
was in force. 


7. Now we cometo the third contention 
that in respect of the receipt of the two 
amounts of Rs. 2000/- and Rs. 1000/- in 
February and May, 1974, respectively 
the charge under Section 9 (1) (b) can- 
not be taken to have been duly establi- 
shed. The explanation to Section 9 (1) 
(b) as found in the 1973 Act is as follows: 


“Explanation: For the purpose of this 
clause, where any person in, or resident 
in India received any payment by 
order or on. behalf of an authorised 
dealer without -g corresponding inward 
remittance from amy. place 
‘India, then such person shall be deemed. 


V, N. Chandravadively v.: Secy. to Govt., Revenue Dept, 


_ outside. 


A. {; R. 
to have received. such payment other- 


‘wise than through an authorised dealer”, 


According to the learned counsel for the 
appellant though Section 9 (1) (b) con= 
taining the.above explanation restricts 
the application of the provision in Sec- 


tion 9 (1) (b) only fo receipts without a} 


corresponding inward remittance from 
any place outside India, a close reading 
of the explanation shows that it is in- 
tended to cover cases of payments: recei- 
ed by order or on behalf of an authorised 


dealer in which case further proof that 


the receipt was without a corresponding 
inward remittance from any place out~ 
side India is necessary. Jn this case the ex- 
planation does not come into play for 


_the amount hag not been received by 


order or on behalf of an 
authorised dealer. Here the amount has 
been received on instructions from a 
person outside India and the same -has 
not been received by the appellant. by 
order or on behalf of any authorised dea- 
ler. Once the explanation is not found 
to be applicable in respect of the viola- 
tion complained of under Section 9 (1) 
(b) the further contention advanced by 
the learned counsel for the appellant 
that in respect of the violations com- 
plained of under the new ‘Act the ex- 
planation also shoulq be satisfied does 
not arise. Al] the three contentions 
therefore fail and the civil] miscellaneous 
appeal, is dismissed. There will, how- 
ever, be no order as to costs. 

Appeal dismissed. 
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vV. N. Chandravadivelu Chetty, Peti- 
tioner v. Secretary to Government, Re- 
venue Department and others, ' Respon~ 
dents. 


Writ Petn. No. 3286 of 1981, D/- 1-2- 
1982. 

Tami] Nadu Debt Relief Act (13 - of 
1980), Section 12 (1) — Loan advanced 
by petitioner (creditor) to respondent 
(debtor) to save property from being 
sold in Court auction at the instance of 
earlier creditor — It cannot be treated 


. as purchase price of property — Debtor 


cannot come within exemption provid- 

ed in Section 12 (1).. (Para 3) 

Cases Referred : Chronological Paras 

(1981) W. P. No. 6351 of 1980 etc, a 
:.D/- 10-12- {981 (Mad) ` 


17/1z/D824/82/SSG 


onal 


Y 


te, 


rH, 


1983: 


A. Subrahmanya Iyer. for Petitior=r; 
S. Jagadeesan for Govt. Pleader, - o 
Respondents, 


ORDER : This writ pe ition coming on 
for hearing on this day upon perusng 
the petition and the affidavit filed’ in 
support thereof the order of the Hgh 
Court, dated 29-5-1981 and made here- 
in and affidavit filed herein and the re- 
cords of the respondent relating to zhe 
order in proceedings No. N. K. 7/81 May. 
81 pending before the second respondent 
filed by the 3rd respondent against zhe 
petitioner comprised in tke return of he 
respondents to the, writ made by ihe 


High Court, and upon hearing the argu- 


ments of Mr. A. Sukrahmanya Iver, 
Advocate for the petitioner and of Mr. 
S. Jagadeesan for Government Pleader 
on behalf of the respondents 1 and 2.-and 


the 3rd respondent not appearing in’ 


person or by Advocate, the Court Bees 
the following order: 


The petitioner herein advanced a sum 


of Rs. 3000/- to the 3rd respondent o7 a 


mortgage of his property. In respect of 
that debt, the 3rd respondent  fileq an 


application before the Special TahsiHar 


(Debt Relief) Chengalpat-u, claiming the 
benefits under Section 6 of Tamil. Nadu 
Act 13 of 1980 and also a certificate of 
discharge in relation to the said wor- 
tgage debt. It is-at this stage that ` the 
petitioner, who is.the creditor, has ap- 
proached this court for the issue of a 
writ-of declaration declaring Tamil Nadu 
Act 13 of 1980 as unconstitutional, The 


validity of the: Act has been upheld al- 


ready by a Division Bench of this ceurt 
in W. P. No. 6851 of 1280 ete., batch 
(Judgment dateq 10-12-1981). 


2. Taking note of the fact that the 
validity of the Act has been upheld by 


this court, the’ learned Counsel for the’ 


petitioner contends that the mortgage 
debt in this case , is a debt exempted 
from the provisions ‘of the Act urder 


S. 12 (1). Section 12 (1% is as follows:— 


“Nothing -in this Act shall apply to 
the following categories of debts and 
and liabilities of qa debtor, saat — 


Setteags #teees s@eeee  - q“~ #23 €8% 


(i) any. debt which Seprene the 


price of property whether movable~ or 
immovable purchased by a debtor or any 
amount due - under 
agreement. A 

D According ` to: ‘the learned counsel 
for the petitioner, the stm.of Rs, 300/- 
advanced by him was. 
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lier creditor who wanted to bring the. 
property-to saie in Court auction and 
but for his advancing the sum of Rupees 
3,000/- as loan the entire property would 
have been lost.to the debtor and there- 
fore, the sum of Rs. 3,000/- advanced by 
him, though on a mortgage of the 3rd 
respondent’s property, should be taken 
to be purchase price as contemplated by 
Section 12 (1). Even assuming that the 
loan advanced by the petitioner to the 
3rd respondent was to save the property 
from being sold in court auction at the in- 
stance of an earlier creditor, still] we, do 
not see how it can be treated as. pur- 
chase price. of the property. 

In this case, there is no question of 
any purchase af the property by the de-` 
btor and the amount advanced to him by 
the petitioner representing a portion of 
the purchase price, The above clausa 
of exemption will apply only if the full 
or a portion of the purchase price paya- 
ble by the debor is retained by him and 
not in a case where the debtor borrowed 
for safeguarding his property Or saving 
the property from being sold in Court 
auction sale. We are, therefore, of the 
view that the debtor in this case cannet 
come within the exemption provided in 
Section 12 (1). However. in this case, 
there is so far no decision by the Special 
Tahsildar hold:ng that the 3rd respon- 
dènt is entitled to the benefits of the Act. 
The application before the Tahsildar is 
still pending. Therefore, the 3rd res- 
pondent has tc prove his entitlement fer 
the benefits of the Act before the Tahsil- 
dar where the application under S. 6 is 
sdid to be pending. 

4. The Writ Petition is dismissed. The 
dismissal of the writ petition, however, 
will not prejudice the petitioner in ests- 
blishing his case that the debtor, the 
3rd respondent, is not entitled to the be- 
nefits of the Act, before the Tahsilder 
concerned. There will be no order as to 
costs, . | 
as Petition dismissed. 
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M/s, Thakur Shipping Co, Ltd., Bom- 
bay . and another, Appellants v. Food 

Corporation of India, Respondent, 
Appeal No: 509 of 1976, D/- 7-8-1981." 


*Against decree of Sub: Court, Tuticorin, 
in O, S. No.’ 103 of 1970, Dj- 17-4-1975. 


to : salvage ‘tthe. ; GZ/Hz/D308/82/BNP/SNV—H 


t 
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Carriage of Goods by Sea Act (26 of 
1925), Art. WE R, 3 — Bills of Lading 
Act (1856), S. 3 — Liability of Master of 
ship — Bill of lading containing dis- 
claimer clause — Chartered ship carry- 
ing goods from one port to other — Con- 
tract providing for loading and unloading 
to be done by consignor — Bill of lading 
stating number of bags loaded and 
weight as ‘said to weigh’ — Held, owner 
of ship was no; liable for shortage, 


In law a ship owner, whose ship is 
chartered, will no; stand in the same 
position as a common carrier to the 
owner for any loss or damage caused to 
his goods when they were carried on the 
vessel. On the other hand, fhe liability 
„of the owner of the chartered vessel will 
be only tha; of a bailee for reward and 
if he had exercised due care and iti- 
gence, he cannot be held liable for any 
loss or damages sustained by the owner 
of the goods. The question of treating 
the owner of a chartered vessel on par 
with a common carrier wil] arise only in 
the absence of a special contract between 
the parties, {Para 13) 


The statements in the bills of lading 
regarding the number of bags, tins or 
containers that are shipped would consti- 
tute sufficient evidence against the ship 


owner about the exact number of bags,. 


tins or containers being shipped. But in 
so far as the weight, contents and value 
are concerned, if there is an endorse- 
ment that they are not known or if there 
is a qualifying remark indicating that 
the master of the vessel has entered 
those particulars in the bills of lading in 
accordance with the figures given to him 
by the shipper or consignor, then | the 
statements in the bills of lading regard- 
ing those particulars would not be bind- 
ing on the shipowner and it will be for 
the shipper or consignor to prove that 
the consignments loaded on board the 
ship were of the same weight and the 
contents were of the same nature 
the value was of the same figura as those 
noted in the bills of lading: If a bill of 
lading contained a disclaimer clause, it 
will not have effect in so far as the num- 
ber of bags, tins ete, are consigned, as 
no mistake can be made by the master 
of a vessel about those particulars, But 
in so far as the weight, contents and 
quality are concerned, the disclaimer 
clause. will certainly operate and. in such 
a situation, it will be for the shipper or 


eonsignor to prove by adequate. evidence 
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that the particulars regarding weight, 
contents etc. entered in the bill of lad- 
ing represent the correct weight and the 
exact quantity of the goods which are 
loaded on board. the ship, (Para 33) 


Thus it was seen that as against ` the 
quantity of 96000 bags of rice loaded on. 
board the ship at Bangkok, the same 
quantity had been delivered at Tuti- 
corin and there was- no shortage in the 
number of bags that were delivered to 
the respondent, The condition of latches 
was good and the condition of bag was 
also certified to be good. In addition, 
there is also the admission of the ship- 
ping manager of the respondents clear- 
ing agent tha; the bags were discharged’ 
from the ship in the same condition in 
which they were loaded. in the port of 
loading. In such : circumstances the 
qualifying words ‘said to weigh’ incorpo- 
rated. by the master of the vessel in the 
bills of lading besides the words of dis- 
claimer in clause No. 5 would undoubt- 
edly mean that the master bound him- 
self under the bills of lading only for 
the number of bags that were’ loaded, 
but he did not guarantee the weight 
particulars entered: in the bills of lad- 
ing. In other words, it would: mean that 
the particulars of weight entered in the 
bills of lading were in accordance with 
the figures given by the shipper; bu; so 
far as the master is concerned, he did 
not give any assurance that those parti- 
eculars had been checked: and found to. be 
correct. Once’ such a conclusion is reach- 
ed, then it follows that it is: for the ship- 
per to prove that the rice bags that were 
loaded at Bangkok were of the same 
weight as had been. entered in the bills 
of lading, Only after such proof is ad- 
duced, the owner of the vessel can be 
called upon to account for the shortage. 
Since such proof has not been adduced 
by the shippers it was held that the 
Jawner of ship cannot be called upon to 


account for the shortage in the weight 
xontents of the bags. Case law discussed. 
- (Para 34) 
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Ltd. v. Ocean Steamship Co, Ltd. 
1€, .23 

(1917) 2 KB 679 : 86 LJKB 1360 : 116 
LT -805 (CA), In re Anglo Russian Mer- 
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(1889) 5 TLR 641 : 61 LT 330, Rescitu- 
tion Steamship Co, Lal, v. Sir John 
Pirie and Co. 30 
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S, Sampath Kumar, for Appellants; 
M. S. Menon, for Respcndent. 

NATARAJAN, J.:— Defendants 1 and 
2 in O, S. No, 103 of 1970 on the fie of 
the court of the Subordinate Judge of 
Tuticorin are the appellants. The suit 
was an action by the respondent-plain- 
‘tiff for recovery of a’ sum’ of Repees 
1,67,724.72, together with interes; to- 
wards short delivery c= rice consign- 
ment transported by the respordent 
from Bangkok to Tuticorin by  vassel 
5. S, Varunadevi belonging to the first 
appellan; and operatec by the second 
appellants as operating manager .The 
fearned Subordinate Judge susteined 
the respondent’s case znd after deduct- 
ing Rs. 15,401-26 towards boat sweeping 
and loss of weight due <0 driage, award- 
ed the respondent damages in a pound 
sum of Rs. 1,40,000, together with inter- 
est from the date of sui,‘ till the dace of 
realisation.’ It is against that judg- 
ment and decree, def=ndants { and 2 
have preferred this appeal, — 

2, “The respondent's’ zase, is as follows 
=> ‘The first ; „appellant company is a ship 
owner ‘and ‘carrier of zoods and owned 
the ship S.S. Varunadevi:.-The second 
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appellant company is: the operating 
manager of tha above said steamer. The 
third defendant (against whom the suit 
has been dismissed) is the steamer agent 
of appellants 1 and 2 at Tuticorin, As 
operating manager of the - ship, S. S. 
Varunadevi, tke second appellant re- 
ceived on board the ship at the Bangkck 
Port, Thailanc, 96000 begs of Thailand 
boiled rice (15% broken) packed in new 
single gunny bags, weighing 9681.000,388 
metric tonnes gross and 9575.400.388 
metric tonnes net, each bag thus weigh- 
ing 100.844 kilograms gross and 99,744 
kilograms net, with a tare weight of 
1.100 kilograms per bag. ‘The bags were 
ali of uniform: size and weight and the 
consignment w was received on boarg the 
Ship in good order and condition, The 
second appellent issued 34 clean onm- 
board bills of lading at Bangkok ac- 
knowledging therein the receipt of the 
goods and als> agreed to deliver the 
goods at: Tuticorin, the port of discharge, 
in like good order and condition to the 
order of thx ‘respondent. The ship 
arrived at the Port of Tuticorin on 31-3- 
1969 and commenced discharge of the 
cargo on 1-9-1969, and. completed the 
discharge operations on 13-9-1969, When 
the cargo was being discharged from the 
batches, the respondent’s clearing agents, 
Messrs A. M. Ahamed and Co, Tuticorin, 
found several slack bags in all the hat- 
ches and wanted appropriate mention 
being: made of the slack condition of the 
bags unloaded in the relevant boat notes. 
The officers of the vessel at first refused 
to make. the necessary endorsement and 
thereupon, ‘the. respondent’s clearing 
agents wrote a letter on 4-9-1969 to 
Messrs, A and F Harvey Ltd, Tuticorin. 
the Lloyd’s agents, under advice ‘to the 
Master of the vessel and- steamer agen:s, 
requesting them to arrange for a survey 
of the slack bags on` board the vessel. 
The Master of the vessel then relented 
and agreed. to make mention in the 
boat notes the number of the bags 
which in his opinion, ` appeared‘to be 
slack, but subject toa further endorse- | 
ment being made that ‘the ship was’ not 
responsible for the slack bags’, The 
respondent’s clearing agents protésted to 
the Master. of the vessel about the en- 
dorsement regarding the ships noa- 
After completion of discharge 
of the bags cn 13-9-1969, the clearing 


agents, by their letter dated 16-9-1969; 


to the third defendant, who -was the 
steamer -agent of the appellants; prefer- 
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red a provisional claim for slack bags 
and also informed the third defendant 
that the exact number of slack bags 
would be intimated after segregation of 
the slack bags from the sound bags. 
The third defendant sent a reply on the 


`. same day repudiating the liability of the 


appellants for any shortage noticed by 
the respondent in the quantity of the 
consignment. A portion of the consign- 
ment delivered by the ship had to be 
subsequently sent by the responden; to 
Madurai and Ramanathapuram districts 
but the representatives of the Collectors 
of those districts, seeing the condition of 
the bags, insisted upon delivery. being 
effected only after weighment was made. 
A: total number of 28306 bags were 
issued to the State Government authori- 
ties after weighment+: was made on lorry 
weigh bridges. The weighmen: revealed 
a shortage of 79,940.584 metric tonnes 
as against the bill of lading weigh; for 
those bags. 3000 slack bags, 138 bags of 
ship sweepings and 102 .bags.of shore 
sweepings were kept segregated and were 
surveyed -by the third: defendant þe- 
>- tween dates 27-10-1969 and 7-11- ~-1969. 
The survey revealed a. net shortage of 
87,686.049 metric tonnes even after ad- 
justment of ship and shore sweepings. 
The clearing agents of the respondent 
preferred four claims against the third 
defendant ‘as the- steamer agent of- the 
first appellant. The first claim under bill 
No. :1 was for Rs. 82,247.58 towards loss 
resulting from the -slackness. of 3000 bags 
after adjusting the - weight of quantity 
recovered from ship and shore swep- 
ings. The claim under bill No. 2 was for 
Rs. 74,411.39, towards shortage in con- 
tents in 28,336 bags- delivered to the 
Sta‘e -Governmen; authorities. The claim 
under bill No. 3 was for Rs. 2338.64, to- 
‘wards cost of the 25 bags that were lost 
overboard: when being transferred from 
the ship to the ‘lighters, The last claim 
under bill No, 4 was- for Rs. 503 paid 
towards:survey fees, The- third defendant 
did not settle-the claim- under any of-the 
bills ‘in spite of. repeated ‘demands by -the 
respondent and,- instead, repudiated the 
claim stating that overside delivery had 
-been ‘given and as such the ship. owner 
and the operating agent were. not : res- 
ponsible.for any shortage.. The stand 
- taken by the third: defendant is not a 


tenable one because, -as per clause: 30 of 


he Charter Patty - agreement; : between 
the parties; the. bills:~ . of- Jading- ‘issued 


by ‘the ‘second:; appellant -afe conclusive: 
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evidence against the’ owners régarding 
the number of bags -shipped anq the 
liability of the owners to deliver the 
same quantity at the port of delivery. 
The shortage in the quantity of consign- 
ment that was delivered has occurred 
due to the negligence of the appellants, 
their agents and servants as they had 
failed to exercise due care and dili- 
gence in respect of the consignmen; by 
failing to make parts of the ship fit and 
safe for reception, carriage and preser- 
vation of the consignment,.On such aver- 
ments, the respondents came forward 
with the suit for recovery of a sum of 
Rs. 1,57,724-73, This amount represents 


the claims’ made under bill Nos. 1, 2 and 


4 (the claim under bill No, 2 being re- 
vised to Rs. 74,974-15; from the original 
figure of Rs. 74,411-39) the claim under 
bill No, 3 viz, towards loss of 25 bags 
which fell into the sea when being 
transferred. from the ship to the lighters, 
being given up. 


3. The suit was resisted by all the 
three defendants, The first appellant 
(first defendant) filed a` written sta’e- 
ment which has - been adopted by ‘the 
other two defendants in their respective- 
written’ statements, where they have 
raised a further defence that in any 


event, they are not personally liable for 


the suit claim as they were mere agents 
of the first appellant, The first defence 
raised by the first appellant in its writ- 
ten statement is that as per clause 42 of 
the charterparty, all disputes must be 
settled. by arbitration and hence the civil 
court has no jurisdiction to. entertain the 
suit and try it. The ‘second defence is 
that clause 2 of the charter party pro- 
vides ‘that the owner of the ship’ will be 
responsible for loss of, or damages to, 
the goods only if the loss or damage has 
béen caused. by’ the improper or negli- 
gen; stowage of the goods (inless-the 
stowage performed by shipper or ‘their 
stevedores or servants) or by personal 
want of diligence on the part ‘of ‘the 
owners or their: managers to make the 
vessel in’ all respects. seaworthy and to 
sécure: that they are properly. manned, 
equipped -and supplied’ by the ‘personal 
act. or default . of the owners or their . 
managers, The clause - further’ provides 
that the owners are’ not responsible for 
any ‘loss: or’ damage’ or’: delay . arising 
from any’ other ‘cause "whatsoever, > éven“ 
from ` the ‘negligent. ‘acts ‘or. default’ OE- the 


captai- or: crew. or: some other: persons- 


=. 


_ by ‘the entries contained in’ the 


1988 . 


employed by the owners on board or 
ashore for whose acts. they would, but 
for the clause, be resporstble or from 
unseaworthiness of the. vessel on loading 
or commencement of the voyage or at 


any time whatsoever. In the instant case. 


; the stowage was performed] by the ship- 


pers, their stevedores, and servants and 
hence the appellants are not liable for 
the alleged shortage in the quantity of 
the consignment deliverecé at Tuticorin. 
There has been no breach whatever by 
the appellants of any of the provisions 
of clause 2 of the charter party. In any 
event, the second defendan; (second ap- 
pellant) and the third detendant are not 
liable for the plaing claim because the 
second appellant is only the operating 
manager of the first appellant and the 
third appellant is only th= steamer agent 
of the first appellant and hence the se- 
cond appellant and the third defendant 
are only agents of the first appellant. 
Clause 18 of the chartezparty provides 
that the loading and  stowing of the 
vessel as well as discharze of the cargo 
will be free of risk and expenses to the 
defendants and consequently, the de- 
fendants are under no liability to deliver 
the cargo, On the other hand, it is the 
duty and responsibility of the respon- 
dent plaintiff ‘to take delivery of the 


cargo in the vessel’s holcs and discharge . 


the same and all these. operations were 
dorie by or on behalf of the respondent 
plaintiff, The entries contained in the 
bills of lading were not conclusive and 
binding, because it has been_ clearly 
mentioned in the bills of lading that the 
bags are ‘said to weigh’ as ‘per weigh- 
ment particulars given by the respon- 
dent. The bags were not of uniform 
weight and size and this fact is revealed 
bills of 
lading. As per clause 5 of the bill of 
lading, the’ weight, contants and value 
when shipped’ were unknown to the ap- 
pellants: As the respondent’s clearing 


agents ‘alleged that slack bags were no- 


ticed in all the 
agreed. to a 


hatches the appellants 
survey , being made by 


_ Lloyd’s agents. The report | issued by the 


_ were loaded at the port of loading. ‘Since . 
the, loading. at- Bangkok wás dóne by or. 


_. surveyors reveals tha, ‘there: was no. sign 


of any òf the bags beizg torn or tarn- 
pered with and that the. bags were found 
in the ‘same . condition in which they 


‘on. „behalf -of. the respondent, any. slack- 
Ness. found.” ‘in the bags.. 
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per cent during a normal voyage. 


was: not: ‘bound 
tos bers explained« ‘py. the- appellants. 
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During the voyage the. vessel experienc- 
ed rough weather and on account of the 
resultant rolling and pitching of the 
been. spillage 
from the bags ‘which could not be col- 
lected even in the form of sweepings and 
for. such spillage, the appellants canno? 
be made liable. Even with reference to 
the number of the slack bags, the res- 
rondent’s case is not a tenable one, A: 
the time of survey only 2910 bags were 
found to be slack. But the respondent 
has claimed that 28336 bags were slack 
when delivery was effected to the repre- 
sentatives of the Collectcrs of Madurai 
and Ramnad The appellants are no- 
concerned with the weighments made by 
the respondent at the time of delivery 
by it to other parties, The slackage, iZ 
true, must have happened due to the 
regligent handling of the bags, by the 
responden; and its servants, agents and 
men after they took charge of the goods 
from the holds of the vessel. The short- 
age, if any, may have been due to short 
shipment or due to negligence and pil- 
ferage by the respondent’s own men and 
agents, The appellants and -their agents 
did, at no point of time, handle the cargo 
as the loading, stowage and _ discharge 
was all done by or on behalf of the re- 
spondent, The respondent is not en‘itled 


‘to claim survey fees. As per clause 30 of 


the Charter party, the appellants will be 
liable to. accourt. only for the number of ` 
bags. which were shipped and, viewed in 
that light, the appellants had performed 
their obligations in delivering the identi- 
number of bags viz., 96000 bags 
Since there is: no breach of clause 2 .of 
the Charterparty, . the appellants are nct 
liable for the plaint-claim in any man- 
ner, The respondent. is not entitled t2 
claim insurance charges as it has not 
taken out any insurance. The appellants 
do not admit the shortage of rice that is 
Said ‘to have occurred. -Even if there is 
any shortage, it may have. ‘been due to 
driage which may be as high as 7-1/2, 
On 
the basis of such .defences, the. ' appel- . 
lants arid ‘the. third. defendant prayed. fcr 


the dismissal . of the suit filed by the re- - 


spondent, . 


å. The learned: Subordinate Judge set 
for consideration in: the trial of the su 


16 issues as set out -below— 


‘1, ‘Whether this court: has no jurisdic. 


Hon to try this suit? -. ` 


-2. Whether: the defendents - ‘are not Wie 
able.. as.-per clause. 2-of.. Charterparty?. . 
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3. Whether there is any valid claim as 
‘MO breach of clause 2 of the Chaterparty 
is alleged in ‘the plaint? 

4, Whether the second defendant, who 
is only the operating manager of the 
first defendant, can be held liable? 

5. Whether the 3rd defendant who is 
only an agent can be held pave for the 
buit claim? 

6. Whether under clause 18 of the 
Chaterparty the loading and unloading 
are done by the shippers and there is ne 
liability for damages against the defen- 
tants? 

7. What are the weights of bags ship- 
ped, the bills of lading containing the 
words ‘said te weigh’, and ‘weight cen- 
‘tents and value not known’? 

8. Whether there was any slackness in 
the bags and if so, how much? 

§ Whether rice will lose . weight in 
‘transit? 

‘40. Whether the plaintiff is entitled to 
claim any loss as the survey report dated 
6-10-1969 shows that there was no sign 
of. tampering with bags and the bags 
were found to be in the condition as on 
loading? 


11. Whether the plaintiff can claim any 
loss over and above wha; is found © on 
overside ‘delivery? 

12. Whether there was rough AO 
and the spillage and consequent less of 
weight is due to the same?’ 


13. To what amount if any is the ce 


tiff entitled? 

"14. Whether the plaintiff can 
survey charges? 

15: Whether the plaintiff can claim jn- 
surance charges? and’ 

16. To what relief is the plaintiff en- 
titled?’ 


5. On ‘behalf of the plainiiff-respon- 
dent, PWs 1 to 11 were examined and 
Exs. A. 1 tọ A. 613 were’ marked as 
documents, For the appellants and the 
third defendant DWs 1 and 2 were 


claim 


examined and Egs. B-1 to B-123 were 
marked as documentary. evidence, The 
learned ‘Subordinate ` Judge, rendered 


findings in favour of the respondents, on 


issues Nos, 1, 4. 2, 3, 6, 4, 8, 10, 11, 12 


and 14. Under issue No. 5 he held. that 
the 3rd defendant was only. the. steamer 
agent of the appellants and is therefore 
not liable for the piaint claim, Under 
Issue No. 9, he held tha; the loss en’ àc- 
coun; of diage will be normally 2-1/4 
per cent and not 7-1/2 per cent as claim- 
‘ed by the appellants, Under issues Nos. 
13 and =, the learned Subordinate 


T. S Co Lid.. Bombay v. Food Corpn. of India 


A. LR. 


Judge, after making 
for spillage, wastage etc., awarded the 
respondent the sum of Rs. 1,49.000 
against the appellants, the said sum to 
carry interest from the date of suit till 
the date of payment. It is the correct- 
ness of the judgmen; and decree 
of the Subordinate Judge, that is 
questioned by the. appellants in this 
appeal, 


6, Mr. Sampath Kumar, learned coun- 
se] for the appeliants, assailed the judg- 
ment and decree of the trial court on 
various grounds and argued that on the 


terms of the Charterparty and in the 
light of the evidence that has been ad- 


duced in the case, the trial court should 
have held that the appellants were not 


liable to pay damages to the respondent 


for shortage of weight if any in the rice 
bags. that were delivered at Tuticorin, 
The learned counse] argued that the ves- 
sel had been engaged on voyage charter 
and it had carried only the consignment 
of the respondent: and hone other, and 
the loading on board the vessel at Bang- 
kok and the unloading of the vessel at 
Tuticorin had been undertaken and. done 
by the respondent itself through its men 
and agents and as such the appellants 
were not responsible for any loss in the 
weight of goods. The counsel stated that 
the liability of the appellant would arise 
only if there had been any negligence in 
the shortage of the rice bags in | the 
hatches ete., but no such negligence was 
noticed by the surveyor when he in- 
spected the several hatches in the ship 
and the manner of storage of the bags. 


dn support of this argument, the relevant 


elauses in the charterparty were -pressed 
into service, In so.far as the .second ap- 
pellant is. concerned,. the counsel urged 
that it was- only the. agent (operating 
manager) of the first appellant and in 
the absence of any contract to that ef- 
fect, the second. appellany is protected 
by 5. 230 of the Indian Contract Act, 
and is not personally liable for any 
breach of contrac; alleged to hava been 
committed, by the first appellant, The 
further submission made was tha, . the 
bills of lading issued by the appellants 
would not preclude them from disowning 
liability for any shortage of weigh; in 
the rice bags thar. were delivered, be- 
cause the bills..were. not. prima facie evi- 
dence of the weight of the bags that 
were: shipped and. in any event, the ap- 
pellants had made necessary endorse- 
ments in tha bills of lading te show that 


certain allowances , 


~ 


‘were loaded and 
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of the number of bags’ mentioned in the 
bills on beard the vessel, bu; they had 
not accepted the correctness of the 


weight particulars given by the shippers 


oy their agents © Another argument ad- 


vanced was that the liability of the: ap- 


pellants extended only te the delivering 
of the number of bags ccvered by the 
bills of lading on board +he vessel when 
it reached Tuticorin port and thereafter, 
any loss sustained by the responden; m 
the number of bags or tke quantity of 
their contents will not attract any Habi- 
lity for the appellants to pay compensa- 
tion, The final submission was tha; the 
Slackness and the resultant shortage of 
weight im 28;336 bags -delvered to the 
Collectors of Madurai and Ramanatha- 
puram districts was notic=d several days 
after the bags had been taken delivery 
of from the ship and consequently, the 
shortage 
negligent handling of the rice bags by 


the men of-the responden; or ‘due to pib- 


ferage when the bags were in their cus- 
tody, and in such a situation, the appel- 
lants cannot be held liable for the ghort- 
ege of rice found in those bags. 


7. Refuting the arguments of Mr. 
Sampath Kumar, Mr. N S. Menon, 
learned counse} for the respondent, 


argued that the appellants cannot disown: 


their Hability under law for the. short- 
age in the weight contents of the: bags 
when they were delivered. at- Tuticorin. 
The counsel stated that before the rice 
bags were loaded -on Eoard the vessel 
they had been. test-checked with refer- 
ence to. the quality and weight by an m- 
dependent agency viz, the Board af 
Trade of Thailand, the certificate obtain- 
ed regarding the quality and weight and 
hence it would be taken tha; all the 
bags were of proper weight and quality. 
when they were loaded on board the 
vessel. The fact that.the vessel was en- 
gaged on a charterparty and the terms 
of contract were set out in the charter- 
party, will not absolve the appellants of 
their liability to deliver the exact quan- 
tity of rice that was loeded, could. be 
seen from the fact tha: the appellants 


had issued clean bills of lading which. 


emitained clear 
about the number of bags that 
. the quantity of rice 
contained in thos. bags. There hag been 


among other things, 
recitals 


no. reference; in the bills af..lading, te 


slackness of bags. or shortage. of. weight 
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contents ‘and hence the appeltants were 
estopped from setting up a: different plea 
now, Eyen though the ship was engaged 
on charterparfty, the appellants. are 
statutorily lable for proper stowage, 
storage and handling off the goods. and 
the mere fact that loading and umlaad- 
ing were done by the respendemt’s men 
will mot absolve the: appellants of their 
obligations under law. The slackmess of 
bags and’ less of weight were’ noticed at 
the time of the unloading operations and 
since they had occurred when the goads 
were in transit, the appellants. ae alone 
liable to answer for the shortage As re- 
gards the second appellant's: liability, the 
company: was acting as the operating 
manager of the first appellant; the ship 
owner, and hence the second appellant 
is as much liable as the first appellant. 
for answerimg the suig claim. The. appel- 
lants are not entitled. to. dispute the 
figures of the shortage in the weight, 
because the respondent had” complained 
even. at the time the rice bags were re- 
moved from the ship to’ the’ lighters, 
that several bags were slack and’ short 
weighed and subsequently the slack 
bags had heen, segregated’ and’ weighed 
by independent agencies after natice haf 
been. given to the third defendan, and 
therefore, it is too Yate in the day: for 
the appellants to set up a plea that; they 
are not bound by the weighmieng parti- 
culars giver. by the respondent, 

& Having regard ta the principal eoan- 
tentions im.the appeal, the following 
points arise for determination im the ap- 
peal. Before setting aut the points, we 
may incidentally mention that though 
an objection had heen raised by the ap- 
pellants before the trial. caurt that the 
respondent must kave imtiated arbitra- 
tion proceedings and had: no right, to file 
a swt and that the civil caury. had ne 
jurisdiction. ta entertaim the suit, the 
technical objection was. net. reiterated by 
the appellants in the appeal Herce, the 
points for determination are only as 
under: — 


t, Whether the riphté and ' Habilities of 
of the parties are: governed by the terms 
of the charterparty Ex. A, 1; and" if’ sœ 
whether the appellants are absolved! 
from liability from paying damages to: 
the respondent fer slackness and! loss of 
weight of the rice bags? 

a Whether the appellants. are estupped 
by reason of the isste-cf the bills, of 
lading, ., from: contending thar. the weighk 
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contents of ‘the rice bags were not 
known to them’and hence, even if short- 
age of weight had occurred, they were 
no, bound to make good the shortage? . 

3. Whether the responden; is entitled 
to claim damages for shortagé of weights 
noticed in the 28,336 bags when they 
were delivered to the Collectors of 
Madurai and Ramanathapuram ~~ districts. 
when the surveyor had ‘certified that only 
3,000. bags had suffered slackage? 


4 Whether the appellants are liable to 
pay damages to the respondent for 


shortage of weight in the rice bags and 


if so in what sum? 


5. Whether. the appellants are liable. to. 


pay survéy-charges?. and 

6. If the ‘respondents claim for dam- 
ages is sustained, whether the second 
appellant is also personally liable? 


9, Point 6: We will first take up this 
question for consideration, because it 
does not present any’ problem, The 
second appellant was undoubtedly the 
operating manager of the vessel belong- 
ing to the first appellant. In the plaint 
it is averred 
was the operating manager 


first appellant during the relevant period 
and that in its capacity as operating 
manager, the second appellant had issued 
clean on-board bills of lading in respect 
of the consignments received on board 
the vessel and expressly mentioned in the 


bills of lading that the consignment: was 
received in good order and condition and’ 


the said goods were to be delivered in 
like good order and condition at the port 
of discharge. It is on this basis the 
second appellant is also sought to be 
made personally liable. However, in 
paragraph 3 of the plaint, 
dent has also stated that the first appel- 
lant is ‘the ship owter and carrier of 
goods and, as such, owned the ship S. S. 
Varunadevi, and is sufficiently interested 


in the vessel to be under liability to’ 


deliver the cargo under the bills of lad- 
ing mentioned in the plaint, In the very 
nature of things, 
consistent, 
is under a legal liability to deliver the 
cargo undér bills of lading issued by the 
master of the ship, 
the second appellant . will. not.. be 
pendently liable ie, independen; of the 
liability of the first appellant to deliver 


the cargo covered by the self-sarne bills. 


of lading issued. by the master of. the 
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the respon- 
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‘then it follows that. 
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vessel, The Subordinate: Judge has ‘taken 
the view that. the charterparty under 
Ex, A. 1 had been entered into by the 
second appellant in its own right and it 
was the second appellant who had issued 
Exs, A, 491 to A. 524, bills of lading for 
the cargo loaded in the vessel at Bang- 
kok and hence the second appellant is 
liable for the short delivery arising in 
the cargo transported on board the ves- 
sel, In our opinion, the finding of the 
learned Subordinate Judge suffers from 
mistake of fact as well as law. Ex, A. 1 
charterparty, has been signed by the 
Master of the ship in the following man- 
ner : 


“For Thakur Shipping Co. Ltd. Per 
Pent-Ocean Steamships (P) Ltd, Sd, 
Capt. S,- K. Mishra, Operating Manager.” 
From this it may be seen that the 
charterparty had been signed by the 
Master on behalf of both the appellants. 
In such a situation, the second appellant 
can only be the agent- of the first appel- 
lant. If the second appellant is to be 
considered an independent contracting 
party, then the respondents cannot make 
the first appellant’: also liable and claim 
damages from it for the shortage of 
weight in the rice bags. Though the bills 
of lading have been issued only by the 
second appellant, it cannot be taken to 
mean that the second appellant had 
issued them in its individual] capacity 
end -not as agent of the first appellant. 
In fact, the stand taken by the first ap- 
pellant itself ‘in’ its written statement 
will clearly reveal the contractual status 
of the second appellant vis-a-vis the 
first appellant, The relevant passage oc- 
curs in paragraph 14 of the first appel- 
lant’s written statement and it reads as 
follows— 


“Without prejudice to the said conten= 
tions, these defendants say that neither 
their operating manager nor their agent 
had any authority to make any admis- 
sion — about liability or the weight ship- 
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10, In other: portions of the etter 
statement also, the first appellant, has 
proceeded on the basis that it was not 
only the owner of the vessel, but it was 
also - the party with which the charter- 
party had been entered into and hence 
it (the first appellant) was entitled to 
rely upon the terms of Ex. A. land re- 
fute its liability. to answer the plaint 
claim, Having régard ‘to the- categoric . 
stand: taken ‘by the firstappelHant: in -its 
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5-2-1980. -the: learned: Subordinate Judge 
made the following order:— - 


` “Received the: record from: thé’ Hon’ ble 
Court: today. Seen the orders: passed -in 
C. R. Nos. -703/79 and 3&'80. In place: of 
Sri M. C Pani the Hcn’ble Court ap- 
pointed: Sri A. B, Jena, Superintending 
Engineer, Eastern Circl2, Killa Fon, 
Cuttack to act as Arbitrstor. 

- 2. As regards the review petition, the 
petitioner seeks to delete the following 
portion of the judgment:— 

‘The dispute as raised by the defen- 
dant in the claim filed <oday shall be 
referred to the Arbitrater for adj udica~ 
tion,’ 


It is argued before me that the court 
can refer for arbitration only those dis- 
putes which are pre-existent, Since. the 
claim filed by the defendants are dis- 
putes arising subsequently, they cannot 
be referred. 
to. this. view. The Cour?’s discretion . to 
refer ‘all disputes in’ question to the 
Arbitrator is not fettzred anywhere. 
Moreover,. I find from “he plaint itself 
that in the notice issued by the defen- 
dants to the petitioner to concur in the 


appointment of an Arbitrator it is speci- | 


fically ‘mentioned that tha disputes and 
the amounts referred therein .are sub- 
ject -to variation and. addition on verifi- 
cation if occasion so demands. 
fendants are, therefore, at liberty to 
raise all the: disputes before this Court 
for referénce fo the Arbitrator. There is 
no merit in the review petition. . It is, 
therefore, rejected, ee 

This order is assailed in the presen re- 
vision. petition. À 


3. Ground No.:1 in me revision peti- 
tion runs thus:— ' 


“For that the Sihovdinate Judge has 


no jurisdiction to entertain any disputes - 


which were not there f2fore fhe Chief 
Engineer and.as such the claims made 
by the contractor before the Chief Engi- 
neer can only be referred for arbitra- 
tion to the. Arbitrator.” 


From this ground it is clear that there 
was 
which the contractor had specified in his 
notice to the Chief Engineer. It is inter- 
esting -to note that in para 14 of the 
application under. S, 20 of. the Arbitra- 
tion Act. filed before.tbe learned Sub- 
ordinate Judge TOE, ee averment 
was made:—. : 
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owt 3 


. State v: M/s. : Civien. 


` peference was competent, - 


I am unable fọ subscribe 


The de- f 


no objection to reer the disputes. 
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:“That:.the -application is valued . al 
Rs. 59,98,000/-: which includes the claim 
of the plaintiffs as liquidated damages - 
n. the: defendant to the tune of Ru- 
pees 46,68,000/-; and- the claim of the 
cereudant: ‘on the plaintiffs to ma ‘tune 
of Rs.. 


“ The Seamed Governmert Advocate -al 
the hearing strenuously contended that 
at ‘the ‘instance of the contractor’ no dis- ` 
pute had been raised and, therefore, no 
This submis- 
sion seems to be clearly misconceived 
in view of the stand taken in the peti- 
tion under S. 20 of the Arbitration Act 
before the learned Subordinate Judge 
and ground No. 1 raised in the Civil 
revision petition before this Court. 
There is force in the submission of Mr. 
Palit that the State and the ‘Executive 
Engineer were estopped from challeng- 
ing the. reference of the disputes in- 
cluded in the notice to the Chief Engi- 
neer for reference to arbitration, 


- In para 8 of the original application 
before the learned- Subordinate Judge, 
the notice issu2d by. the contractor haa 
been extracted. At the bottom of page. 5 
of the. application under _5S.. 20, the fol- 
lowing occurs as a part cf the notice:— 


““And whereas as per the contract an 
Arbitrator is tc be chosen by both: par- 
ties to it for adjudication of the said 
disputes, we are suggesting hear below 
the names- of the Arbitrators out of 
whom’ any one may be chosen. The list 
of disputes and the amounts mentioned 
against them are subject to variation on 
addition on va2rification if occasion so 


Construction Co, 


The application filed by the contractor 
on 15-12-1979 was one on the basis of 
the aforesaid statement in the notice. An 
attempt has been made by the con- 
tractor to extend the scope of disputes 
as also the extent of claim. The learned 
Subordinate Judge in-‘my opinion right- 
ly relied upon the special features indi- 
cated above while he rejected the re- 
view petition of the State and the Exe- 
cutive Engineer on 5-2-1980, The trial 
court “appears to have been impressed - 
by the fact that the State had no ob- 
jection to the disputes already raised in 
the notice under S, 8 of the Arbitration 


Act to be ‘referred. to the Arbitrator and 
those. 


. disputes in terms of the notice 
could be modified or. varied, - The peti- 
tion of 15th Dec. cade es Serer 
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not one without foundation or basis. It 
may be that there has been embellish- 
ment of the claim, but that must be a 
matter lef; to the Arbitrator to decide. 
The entire dispute should appropriately 
go' before the Arbitrator. It is open to 
him on the basis of materials placed to 
come to the conclusion that the claim 
raised subsequently by the contractor is 
an embellishment and without founda- 
tion, parlicularly when in the notice 
under S. 8 of the Arbitration Act 
amounts had been indicated, If the 
claimant is able to show that variations 
were reasonable and justified, the Arbi- 
trator is free to come to his own con- 
lclusion. I do not think, in the facts and 
circumstances indicateg above it would 
be proper for me at this stage to inter- 
ifere with the order of the learned Sub- 
jordinate Judge in exercise of revisional 
‘jurisdiction, 

4. The revision fails and is dismissed 
and the order of the learned Sub- 
ordinate Judge is upheld. Parties are, 
however, directed to bear their own 
costs of this proceedings, 

Revision dismissed. 
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P. K. MOHANTI, J. 
Bhagabat Jena and others, Appellants 


v. Gobardhan Patnaik and others, Re- 
spondents. 


Second Appeal No. 82 of 1977, DH- 
6-5-1982. 


{A} Civil P. C. (5 of 1908}, O. 23, R, 2 
— Withdrawal of suit -—— When not per- 
mitted, 

Under O, 23, R, 1 (1) the plaintiff has a 
right to withdraw a suit at any stage, 
but,. that right is limited to the extent 
that it does not result in defeating a 
right which has already vested in the 
defendant. The object of O. 23, R. 1, 
C. P. C. is not to enable a plaintiff, after 
the rights of the parties have been ad- 
judicated, ġo obtain an opportunity of 
commencing a fresh litigation in order 
to avoid the result of his previous suit. 

(Para 6) 

(B) Civil P. C. (5 of 1908), ©. £, R. 8 
— Representative suit for correction of 
settlement entries — When can he said 
to be validly instituted. (Orissa Sur- 
vey and Settlement Act (3 of 1959), Sec- 
tion 42). 


GZ/1Z/D7/82/AKJ/LGC-H: 


‘Bhagabat Jena v. Gobardhan Patnaik 


ALR, 


A representative suit (for correction 
of settlement entries in this case) can- 
not be said to have been validy institut- 
ed unless and until the mandatory pro- 
visions of O. 1, R. 8, C. P. C. are com- 
pled with. It is only when action is 
taken under O. 1, R. 8 C. P. C. that the 
suit is properly brought against the de- 
fendants, (Para 9) 


P. K. Misra, for Appellants; B. Pal, 
for Respondents. 


JUDGMENT. :— The second appeal is 
by the plaintiffs against a reversing de- 
cree, 

The plaintiffs brought the suit as re- 
presentatives of the villagers of Beruan 
for correction of the entries in the final- 
ly published record-of-rights of the 
year 1965 in respect of plot Nos. 290 and 
178 under Khata No, 340 and for a de- 
claration that the villagers of Bairanga 
represented by the defendants have no 
right over the said plots and for some 
consequential reliefs. 


2. The plaintiffs’ case was that the 
suit plots were the Gochar lands of 
their village and were used as such since 
time immemorial. They have acquired 
Fright to use the suit plots as Gochar 
lands either by lost grant or by custom. 
The suit plots correspond to plot Nos. 74 
and 97 under Khata No. 175/1 of the 
Provincial Settlement and plot No. 362 
under khata No, 232 of the Current 
Settlement. In the year 1912, the then 
Zamindar of the village leased ou; plot 
Nos, 74 and 97 to one Rama Chandra 
Paltasingh and some others, The villag- 
ers of Beruan filed O.S. No, 690/1912-1 
which was decreed and the suit lands 
were declared to be the Gochar lands 
and the lease was set aside. Thereafter, 
the villagers used the said plots asa 
water reservoir by constructing a cross- 
bundh, The lands in the plaintiffs’ vil- 
lage are irrigated by water of this re- 
servoir and the surplus water flows to 
the lands of the villagers at Bairanga. 
The plaintiffs have been maintaining and 
repairing the cross-bundh. The villagers 
of Bairanga raised a dispute which led 
to initiation of a proceeding under Sec- 
tion 147, Cr. P. C. and that proceeding 
was dropped on 11-11-1915. The plain- 
tiffs’ contention is that the defendants 
have no manner of right, title or interest 
in the reservoir and its cross-bundh and 
that they have never taken part in main- 
taining and repairing the cross-bundh. 
In the remarks column: of the settlement. 
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record of rights of 1965, it has been 
mentioned against plot Mo, 290 that the 
villagers of Bairanga heve the right of 
irrigation from the reservoir subject ‘to 
the condition that they would maintain 
and repair the cross-bundh. Plot No, 179 
has been recorded as a zank. The plain- 
tiffs assert that these entries are wrong 
and accordingly they filed the suit- for 
correction of the same. 

3. The defendants’ contention was 
that although the suit lend stood record- 
ed as Gochar it was never used for 
grazing of cattle as the same always re- 
mained submerged under water. It was 
alleged that the cross-bundh was con- 
structed by ‘the inhabitants of both the 
villages Beruan and Bairanga and was 
also being maintained end répaired by 
them. There is a water channel from 
the said reservoir to a tank situated on 
the south of village Bairanga and water 
from the reservoir goes to that tank 
through the channel and the -lands of 
that village are irrigated from that tank. 
According to the defencants, the entries 
in the record-of-rights of the year 1965 
are correct The defendants also con- 
tended that the suit was barred by limi- 
tation. and was bad for non-joinder of 
the State Government. 

4, The trial court held that the State 
Government was not a necessary party 
and that the suit was not barred by limi- 
tation. It came to the findings that the 
plaintiffs have acquired a customary 
right over the reservoir and the cross- 
bundh and that the defendants have no 
such right and that the entries in the 


present settlement record-of-rights are 
wrong and need correction. ma 
On appeal, the learned Addl. Dist. 


Judge came to hold that the entry in 
the remarks column against plot No, 290 
is correct and it needs no. correction. It 
also held that plot No. 178 has been 
correctly recorded as a zank and there 
is no need of any correction in the settle- 
men; record. It agreed with the trial 
court that the State Governmen; was 
not a necessary party. It, however, held 
that the suit was barre: by limitation 
and that defendant No. 3 having died 
during the pendency of che suit and the 
plaintiffs not having obtained permission 
from the court. to prosecute the suit in 
the absence of the deceased defendant 
No. 3 the decree passed by the -trial 
court was not enforceak_e as the suit 
lost some of its representative character 
on the death of defendant No, 3 and due 
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to lack of requisite permission from the 
court. Upon such findings, the learned 
Addl Dist. Judge dismissed the plain- 
tiffs’ suit and set aside the decision cf 
the trial court, 

5, The second appeal was admitted 
for hearing on the questions: 

(1) Whether the suit was bad for non- 
joinder of the State of Orissa; and 

(2) whether the suit . was barred by 
limitation? 

6. The pleintiffs-appellants filed a 
petition for permission to withdraw 
from the original suit with liberty to 
institute a fresh suit in respect of the 
same subject-matter. The suit is of the 
year 1967 and it was once remanded by 
the first Appellate Court. The second 
appeal remained pending in this Court 
for about five years, After it was heard 
at length the plaintiffs sought to with- 
draw from the suit. Thus the prayer for 
withdrawal wes made at a very late 
stage and there is no reason why the 
defendants should be harassed by ati- 
other litigation, Under O. 23, R. T (iX 
the plaintiff has a right to withdraw ay 
suit at any stage, but that right is limit- 
ed to the extent that it does not resu!ti 
in defeating a right which has already] 
vested in the jefendant. In the presert 
case the court below has come to the 
finding that the suit is barred by limita- 
tion. It has also found that the defen- 
dants have got right to take water from 
the suit reservoir and that the settle- 
ment entries in respect of plots Nos, 290 


and 178 are correct, This finding -s 
based on appreciation of evidence. Thej 
object of O. 23, R. 1, C.P.C. is not tol 


enable a plaintiff, after the rights of the| 
parties have been adjudicated, to obtain; 
an opportunity of commencing a fresh; 
litigation in order to avoid the result of 
his previous snit., I am, therefore, not 
inclined to grant leave to the plaintiffs 
to withdraw from the suit with liberty 
to sue afresh, The prayer for withdrawal 
of the suit is accordingly rejected. 

7. The suit is for correction of settle- 
ment entries end for declaration of a 
customary right. No right is claimed 
against the State of Orissa, The plaic- 
tiffs do not allege that their customary 
right is being resisted by the State of 
Orissa. Neithar party challenges the 
proprietary right of Government in tre 
suit land. In the absence of the State 
Government an effective decree can be 
passed so as tc. bind the parties and the 
suit will not fail in the absence of the 
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therefore, justified in holding 
State -of Orissa ...was 
party. ang 
8. Now coming: -to the question of 
limitation it appears that the suit was 
filed on 27-7-67 against defendants 1 to 
5. Along with the plaint the plaintiffs 
filed a petition stating therein that they 


_ not a necessary 


represented all the villagers of Beruan . 


and the defendants represented all the 
villagers of Bairanga. The prayer made 
in the petition was that “the court be 
pleased to grant permission to file the 
suit under. O. 1, R. 8, C.P.C.” The trial 
court by its order dated’ 23-8-67 permit- 
ted the plaintiffs to represent the vil-. 
lagers of Beruan and directed issue of 
notice of the institution of the suit. 
There was no indication in the order 
that the plaintiffs were permitted to sue 
the defendants as representatives of vil- 
lage Bairanga. Though the plaintiffs 
were permitted to sue as representatives 
of village Beruan no notice, was served 
on the inhabitants of that village and 
no public advertisement was also made. 
Consequently, the villagers of Beruan 
had no opportunity of knowing whether 
any such suit had been instituted . and 
who had been selected to represent them 
in the suit. Thus there was non-compli- 
ance: of the mandatory provisions of 
O. 1, R. 8, C.P.C. The suit was decreed 
on /26-8-69 and Title Appeal No, 21/86 
of 1970/69 was preferred against the 
decree. The Title Appeal was allowed 
on 12-10-72 and thé suit was remanded 
to the trial court for proper compliance 


of- the provisions of O. I, R. 8, C.P.C. 
After remand, a public advertisement 
was made in the daily Samaj dated 
21-1-73 ‘and notices under O. 1, R, 8, 


C.P.C. were served ‘at both the villages 
on 4-4-73. The trial court did not how- 
_ ever ‘pass any order expressly granting 
permission to the plaintiffs to sue the 
defendants as representatives of the vil- 
lagers of Bairanga. 


9. A representative suit cannot be 
said to have been validly instituted un- 
less and until the mandatory provisions 
of ©, 1, R. 8, C:P.C. are complied with. 
It is only when action is) taken under 
O. 1, R. 8, C.P.C., that the suit is pro- 
perly brought against ‘the defendants, 

10. -Under the provisions of S,: 42 of 
the Orissa Survey and Settlement Act, 


1958 a suit. for. correction of- settlement. 


entry has to be filed within three years 
from the date of-publication of the re- 


_Gethi v. Nanda -Kishore 


State. of Orissa. The courts below..were,. - 
that the. 


A.L Re- 


cord-of-rights.-In the -present .ease, the -~ 
record-of-rights. was finally published on. 
7-3-65. So the last date for ffiling..:.the | 


- Suit :was 7-3-68, The provisions. of :O, 1, 


E. 8, C.P.C. not. having been complied 
with,. the suit cannot -be said to have. 
been validly instituted. against the defen- 
dants by that date. The suit. was, there- 
fore, barred. by limitation. 

11. There is, therefore, no neue in 
this appeal and it is ‘accordingly dis- 
missed with costs, i 
E Appeal Sree 
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B., K. BEHERA AND R, €. PATNAIK, 


JJ. Kn 
Gelhi, Appellant v. Nanda Kishore 


_Parida ‘and others, Respondents, © 


A.H.O. No. 5 of 1977, D/- 5-3-1982." 

Letters Patent (Pat. ), Cl. 10 (as made 
applicable to Orissa High Court by Orissa 
High Court Order, 1948) — Letters pa- 
tent appeal — Order of single Judge 
granting review of judgment of the first 
Appellate Court is a “judgment” within 
the meaning. of Cl. 10 — Letters patent 
appeal against —- Maintainable, AIR 1981 - 


SC 1786, Foll. (Para 5)- 
Cases Referred : Chronological Paras 
AIR.1981 SC 1786 5 


R. N. Sinha, S. N. Sinha: . ana P: K: 
Rautray, ` for Appellant; N, Mukherjee, 
B. S. Mohapatra, S. N, Satapathy, and 


S$. Mohanty, for Respondents. ; Fos 


PATNAIK, J.:.— This is an appa py 
defendant No. 3 under the Letters Pa- 


tent against a decision of one of- the 
learned Judges ofthis’ Court ee 
review of the judgment r 


First Appeal No. 264 of 1969. 


2. Facts’ giving ‘rise to this appeal ‘in 
brief : 

Title Suit No. 3 of 1967 was instituted 
for partition of the properties describ- 
ed in Schedules B, C, D, and E of the 
plaint, Certain properties described , in 
Schedule F had. been alienated by  de- 
fendant No. 3. A declaration had been 
sought that the. said transfers in favour 
of defendant No. 1 by ` defendant No. 3 
were invalid. There was an issue regard- ` 
ing adoption of plaintiff No. 4, The trial, 
court disbelieved the story. óf adoption. 


*Arising out of decision of P. K. “Mo- 
“hånti, J. in F; Al No. 264 of 1969, Dy- 
24:12- 1976.: as a. 


JZ/KZ/8530/82/AVB/VCD.. oo 


-- 


“tended that the 
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A preliminary decree the 


decreeing . 


shares. of plaintiffs Nos, 1 to 4-as-1/4, of- 


defendant No. 2 as 1/4, of :defendant No. 


3 as 1/4 and of defendants 4 to 7 as -1/4 - 


was passed. It was directed that the pro- 
perty -alienated would be. adjusted from 
the share of defendant No. 3. 
filed first appeal No.. 264 c= 1969. 
ing the course of the . hearing of - the 
first appeal a joint memo was filed on 
27-11-74 stating that certain items of 
property described in Schedules. B, C, 
D and.E were to be excluded from par- 
tition as those items had been allotted to 
defendants 4 to 7 in an e=rlier compro- 
Mise as per the 
Ext, 1. 


3. Subsequently, on 16-12-74 an- 
other joint memo was filed stating that 
on verification it was found that nothing 
was to be excluded ftom fhe suit Sehe- 
dules B, C, Ð, E and F as they consti- 
tuted the balance after exclusion of the 
properties in Schedule 


of Ext; 1 and’ they could zot claim any- 
thing from the suit property, Defendant 
No, 3 had died: during the pendency of 
the appeal. It was held “hat the- 
properties excliiding these transferred 
by defendant No. 3 were to be divided 
half and half~plaintiffs 1 tc 3 would get 
one half-and defendant No. 


plication under’O. 47, R. 1. read .with 
Ss, 151,152 and 153 of the Civil P, C. 
for review of the Judgment. It was con- 
expressicn “excluding 
those- transferred by . defendant No. 3”. 
appearing in., the concluding. paragraph. 
of the judgment was vague general 
could be said to comprise all alienations 
made by defendant No. 3 and not only 
those impugned in the suit So the trans- 
fer should be restricted tc Ext. A only 
and it was urged that the order was not 
very definite and would créate difficulty 


in future. In para 10 of the review peti- 


tion it was stated that defendant No: 3 
“sold 2 mnas (sic) of land to deft, No, F 
under Ext. A”. Under grounds: (a), | (b) 
and ‘(c) objection was taken to the ex- 
pression of general charzcter as stated 


above. Ground (d) was ‘innocuous. On 
the ‘aforesaid grounds, the prayer was 
for correction of the judgment... ... 

4. Itis submitted. on behalf of- “the 


appellants that the learned single Judge, 
on an- erroneous impression that by _ the 
joint memo filed - on “10-12-74 | parties 


. + Gelhi -v:--Nanda Kishore 


Plaintiffs - 
Dur-. 


compre mise petition . 


Ehe’ of Ext, T 
and ‘defendants 4 to 7 ‘had already. been - 
d allotted the properties in Schedule ‘Kha’ 


suit | 
9 the other. - 


Plaintiffs 1 to 4 thereafter filed. an ap- - 


and.. 
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reguested the Court to partition the. pror : 
perties covered by Schedules B, C, D, E- 

and F; reviewed the judgment. The joint- 

memo filed on 16-12-74 was for , with- 
drawal of the məmo filed on 27-11-74. 
By the memo.dated 27-11-74 the parties. 
wanted certain croperties included in 
Schedules B, €, D and E to be excluded 
as those had already. been allotted to 
defendants 4 to 7. The memo dated 
16-12-74 was to the following effeci:— 


“On verification it is found that no- 
thing is to be exchided from the suit 
properties in schedules B, €, D, E and- 
F as they constitute the balance after 
exclusion of the properties in Sehedule 
Kha of Ext. 1. Defendants Nos: 4, 5, 6 
and 7 have already been allotted Sche- 
dule Kha from the Ext, 1 and cannot 
claim anything from suit property”, 

50, the memo was for withdrawal of the 
earlier memo dated 27-11-74, that is to 
say, the earlier statement that certain 
properties included in Schedules B, C, D 
and E had been allotted to defendants 4 


‘to 7 was found to be incorrect and was 
net stuck to. The memo 


dated 16-12-74 
doces not convey that properties includ- 
ed in Schedules B, C, D and E were 
liable for partition. 


2 The learned counsel for the plain- 
tiffs-respondents have. no. answer: to this. 


A perusal of the two. memos also leaves - - 


no manner of doubt that the effect of. 
the latter memo was only the withdra- 
wal of the former and- had no impact on, 
the suit. The only purport, of the. latter 
memo was admission- of the earlier 
memo as an error and that is all, ee 


' respect. to the learned single Judge, 


are Of the. view that there was no ils 
apparent on the face of the record and 
the property transferred by defendant 
No. 3 in the judgment in First Appeal 
No. 264 of 1969 indisputably meant 
"transferred by .defendant No. 3 in fa- 
vour of defendant No. 1” and the judg-. 


ment dated 24-12-76 in Civil Revision 
No. 1 of 1975 was incorrect, ) 
The plaintifis-respondents, however, 


contended that this appeal was not main-, 
tainable as no second appeal is provided | 
in the Civil P. € Their further conten- 
tion was that the order passed on re- 
view application was not judgment. 


The -simple answer to this submission 
is that appeal is provideđ.in clause. 10 


of the Letters Patent constituting the 
High Court of Judicature at, Patna, 
which. was made applicable. by the: 
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Orissa High Court Order, 1948 to Orissa 
High Court. 

Controversy was raging in the coun- 
try for over a century regarding the 
meaning of judgment. However, the 
same has been set at rest by the anth- 
oritative pronouncement of the Supreme 
Court in Shah Babulal Khimji y, Jaya- 
ben D. Kania (ATR 1081 SC 1786). Im 








lpara 120 guidelines and illustrations 
have been furnished to help to decide 


\whether an order is a judgment withir 
ithe meaning of Letters Patent, An order 
granting review bas been held by the 
Supreme Court to be a judgment. That. 
answers the objection of the plaintiffs- 
irespondents. 

6. In the result, the appeal is allow- 
ed, order dated 24-12-76 passed in Civil 
Review No i of 1975 is set aside and 
the original judgment in First Appeal 
No. 264 of 1969 is restored. No casts, 

BEHERA, J.:-~ I agree. 

Appeal allowed, 
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FULL BENCH 
R. N. MISRA, C. J., J. K. MOHANTY 
AND R. C PATNAIK, JJ.” 
Nityananda Guru and ete. ete., 
tioners v. State of Orissa 

Opposite Parties. 
Original Jurn, Cases Nos, 262 and 266 

of 1977, D/- 13-12-1982, 

Orissa Land Reforms Act (16 of 1980), 
Ss. 37 (b), 37-B, 3 — Expression ‘family’ 
— Artificial definition given is within 
legislafive competence — Land held by 
person falling within definition of family 


Peti- 
ang others, 


ean be clubbed with land of parents/ - 


spouse notwithstanding partition prior to 
Act. (Constitution of India, Aris, 245, 
31-B, Sch, 9). 

The definition of “family” in S, 37 (b) 
is an artificial one. The meaning given 
to the expression “family” in S. 37 .b) 
is for the special purpose of Chapter IV 
containing provisions as to ceiling and 
disposal of surplus land and shall have 
effect notwithstanding ones notions of 
family or the meaning given to the ex- 
pression in any other law, The Legisla- 
ture thought in its wisdom that unless 


*Note:-— The judgments are printe@ in 
the order in which they are given in 
the Certified Copy.—Ed. 


EZ AAE TABAN VG 


Nityananda Guru v, State (FB) - 


ALR, 


an artificial meaning was given to the 
expression, concentration of lands in the 
hands of a few cannot be done away 


with and it was not possible to level 
dewn the haves and level up the have- 


nots, Giving such a meaning is within 
the competence of the State legislature, 
Once the legisleture has jurisdiction to 
legislate, it enjoys wide freedom within 
which it can operate and as long as they 
make their laws within the limits set by 
the Constitution it is not for the Courts 
to question any Legislation on the 
ground of propriety and/or utility. 
Therefore the challenge to the definition 
of family based on ground of it being 
mechanical, inavt and unjust cannot 
succeed. The courts do not make law but 
interpret it. The meaning of S, 37 (b) is 
plain and clear and the command is to 
east ones notions of general Jaw aside 
and follow the law as contained in the 
chapter, The definition of ‘family’ as 
given in S, 37 (b) seeks to overlook com- 
pleted partitions unless the members 
partitioning were major and married be- ‘ 
iore the appointed date. As such lands 
held by a person coming within the am- 
bit of the definition of ‘family’ would get 
aggregated or clubbed with the lands 
held by the parent or spouse as the case 
may be, in determination of the ceiling 
area notwithstanding partition between 
them prior to the appointed day, ie., 
26-9-1970, (Paras 10, 14, 17, 18, 21) 


Cases Referred : Chronological Paras 


AIR 1980 SC 1568 7, 12 
AIR 1986 SC 2997 7,12 y 
ILR (1975) Cut 843 il 
AIR 1965 SC 1839 16A 
AIR 1964 SC 1236 16A 
AIR 1958 SC 353 16A 


AIR 1958 SC 274 : 1953 Cri LJ 1105 16A 
(1914) 235 US 705: 59 Law ed 434, 
Lehigh Valley Coal Co. v. Yensavage 
164 


S. S, Basu, for Petitioners: Addl. Govt, 
Advocate, for Opposite Parties, 

PATNAIK, J.:— Reference of these 
two applications, one by the father 
Nityananda (O. J, C. No. 262 of 1977) and 
the other by his sons Prakash Guru and 
others (O. J. C. No. 266 of 1977), has 
been made to resolve if the lands al- 
lotted to members of the erstwhile 
Hindu join; family on partition cay be 
clubbed: for the purpose of determining , 
the ceiling area under Chapter IV of the | 
Orissa Land Referms Act, 1960 (herein- 
after referred te as the ‘Act’}, v.. 
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2, Admittedly Nityananda has three 
sons and three daughters. Admittedly 
none of the sons was major and mar- 
ried on 26-9-1970, the appointed day 
under S. 37 (b) of the Ac. By a regis- 
„tered deed of partition dated 31-12-1965) 
13-1-1966, the lands in village Gunder- 
pur were allotted to the shares of the 
sons and the daughters, 

3. A suo motu proceeding under S, 42 
of the Act was started by the Revenue 
Officer agains; Nityananda and the draft 
statement was published: an 30-9-1975 in 
O. L. R. Ceiling Case No, 98 of 1975. 
Nityananda filed his objection stating 
tha; the lands in village Gunderpur 
were not available for being proceeded 
against in the ceiling proceeding started 
agains, him as by then by the above 
mentioned partition, the ands had beer 
allotted: to the shares of the sons and 
the daughters, He contended that since 
the partition, the lands were no longer 
held by him, but by his sons and 
daughters and the latter being the 


f holders of the lands in their individual 


status, in the ceiling. proceeding started 
agains; him, the lands so partitioned 
and allotted to the shares of the sons 
and the daughters were not available 
for inclusion, He submitted that the 
lands in village Pardhiapalli which had 


been allotted to him were the only lands: 


held by him, The Revenus Officer, hov- 
ever, aggregating alt the lands, both i 
Gunderpur and: Pardhiapalii and treat- 
ing the sons, the daughters ang Nitya- 
Manda as members of one family for 
¿c the purpose of Chapter IV of the Act, 
finalised the proceeding. Appeal and 
revision filed by the father ang the 
sons being unsuceessful, these writ ap- 
plications were filed. 

4, The Division Bench of this Court’ 
which heard these matters was of 
the view tha; the provisions eom- 
tained in Chapter IV of the Act shalt 


have effec; notwithstanding the partition 


and having regard to the importance of 
the question involved, the matter should 
be heard by a larger Bench and this 
Full Bench has been constituted’ to re- 
solve the controversy. 


5. Mr. S, S. Basu, learned counsel ap- 
pearing for the petitioners in both the 
writ applications, contended that by 
the partition the family came to an. end 
z and the lands which fell to the shares 
of the sons. and the daughters -were no 
longer available to be trzated as lands 
held by: the father, The effec; of the 
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partition was that the members became 
absolute owners of the lands: allotted 
fe them individually. The lands which: 
were joint prior te the partition acquir- 
ed differen, character and became the 
absolute property of the individual 
allottees and cazh allettee who so be- 
came absolute owner of the Tands al- 
lotted to him was to be treated as a 
person undey Chapter FV. He referred 
us fo various provisions im Chapter IV 
te eontend that the view taken by the 
Revente Authorities was Mega} and 
absure. 


6 The learned Additional Govern- 
nv Advocate centended that the 
provisions of the Orissa Land‘ Reforms 
Act were a specta! law and. would have 
overriding effect over any other Taw, 
eustomt, usage, agreement decreo or 
order of court, He did no: dispute that 
there was @ partition as alfeged by the 
petitioners. 


E We have to keep our sights clear 
by keeping the object of the legislation 
in the forefront. The Aef was enacted 
manifestly with a view to imposing ceil- 
ing on: agricultural holdings and’ acqui- 
sition and distr:butie, of the surlpus 
area tø- landless and’ weaker sections of 
the society and is in: subsfance and 
reality an enactmen;, relating to agra- 
rian reforms. The statute Kas beep in- 
tended: to. strike at vast concentration of 
land: in the hands of a few and’ to act 
as: a. great equaliser by redtcing in- 
equality in: holding of land: between. the 
haves. and the have-nots. (vide Fhumati 
Venkatal’s case, ATR 1980 SC 1568. and 
Nand Lal’s case, AIR #986 SC 20977, 


& Understanding of the provisions 
would be facilitated if we keep im our 
mind: the provisions contained im Sec- 
tion. 3: whieh runs thus:— 

“3 Save as otherwise provided the 

provisions ef ths Act shal? have effect, 
notwithstanding anything te the con- 
trary in any other law, cusiom or usage 
or agreement, decree sr order of 
Court,” 
Fhe Aet has recetved the Presidential 
assent, Competency. of the State Legis- 
lature to enaet the provisien is indis- 
putable and has nop beeg disputed. 

$ We refer to the provisions. con- 
tained: in S: 3 at the threshold so that 
our. notions and coneepts af other laws 
ds not hinder us m rendermg the cor- 
rect meamng ead interpretation to the 
provisions, The specia} Jaw (the provi- 
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sions contained in the Act) shall have 
effect notwithstanding the general’ law. 
The contentions of Mr. ‘Basu’ are based 
on eoncepts af general Jaw which for 
S. 3 have. to withdraw: and leave; the 
field for the operation of the provisions 
contained in the Act so that the agra- 
rian reforms .provisions are implement- 
ed for the ultimate ‘benefit of the over- 
whelming have-nots ‘of ‘the State, Chap- 
ter IV contains the provisions — relating 


to ceiling and disposal of surplus lands. . 


For the purpose of the Chapter, the 
most important part relating to agra- 
rian reforms. in the whole Act, two ex- 
pressions have been ‘defined in Sec- 
tion 37:— 

' "37. In this Chapter, — 

(a) “person” includes, a company, fa- 
mily, association or other body of indi- 
viduals, whether incorporated or not, 
and any institution capable of owning 
or holding property; 

(b). “family” in relation to an indivi- 
dual, means the individual, the husband 
ar wife, as the case may be, of such in- 
dividual and their children, whether 
= major or minor, but does not include a 
Major married ‘son who as such had 
separated by partition. or otherwise 
before the 26th day of September, 
1970.” . 
The other two sections with which the 
presen; case is concerned are Ss, 37-A 
and 37-B which run thus:— 

“37-A. The ceiling area in respect of 
"a person: shall be ten standard acres: 

- Provided that where the person is a 
family consisting- of more than five 
members, the ceiling area in respect of 


- - such person shall be ten standard acres 


increased by two standard acres for 
each member in excess of five, so, how- 
aver, tha; the ceiling area shali not 
exceed eighteen standard ‘acres. 

37-B, On and from the commence- 
ment of the Orissa Land Reforms 
(Amendment) Act, 1973, no person 
shall, either as land-holdér or raiyat 
or as both, be entitled to hold any land 
in excess of the ceiling area, 

Explanation. — For the purposes of 
‘this section all lands held individually 
by the members of a family or jointly 
by some oy all the members of a family 


Shall be deemed to be held by the 

family.” oa Fe l 
10. The definition of ‘family’ in 
37 (b) is an artificial one; buy; the 


Stäte ‘Legislaturé was ‘competent to’ do 
So, The meaning given: tothe. ` expres- 
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without their knowledge 


.States and claimed- that 


A. LR, 


Sion’ ‘family’ in 5:°.37 (by is: forthe -spe- 
cia] -purpose of: the: Chapter and shall 
have effect notwithstanding our .notions 
of family. or: the- meaning given to the 
expression in any other law. The Legis- 


- ature thought in its.:wisdom that: un- 
. Iess an artificial meaning was 


. given -to 
the expression, concentration .of lands 
in the hands of a few cannot be done 
away: with and it was not possible- te 
level down the haves and level up the 
have-nots, The courts . exist to give 
effec, to-the will of the people express- 
ed through their representatives and 
legislature, the said will not being in- 
consistent with or. repugnant. to the 
fundamental -law, the Constitution, This 
should silence any criticism as to.. the 
injustice . or inequitable. result „that 
might ensue in some cases, As we read 
the provision,. the meaning is plain and 
clear and the command is. to:cast our 
notions of general law. aside and follow 


. the Iaw as contained in this Chapter. 


We do not make law but interpret it. 


“11, -The point ‘was first .mooted: in 
Bhikari Sahu v, State of Orissa, ILR 
(1975) Cut 843 {the leading judgment 
rendered by one of us, R. N.: Misra, J. 
as. his. Lordship then was), Vires of Sec- 
tion 37 was challenged ere Their 
Lordships opined:—. 


“T, is contended that the definition of - 
‘family’ is an artificial one. Implemen- 
tation of the provisions. of the Act on 
the basis of this definition ~ will 
work ‘ou, confiscation of land of persons 
and without 
payment of compensation, Counsel have 
contended that the definition is so wide 
in one. sense and so indefinite in ‘an- 
Other that at the time of making of the 
return aS required under the Statute 
and: at the time of determining the ceil- 
ing, great confusion is bound to be the 
resultant. Persons brought into the fold 
of the definition are bound fo lose. their 
proprietary rights ‘and even in some 
cases may lose their own residence...... 
Petitioner’s couns2] placed the. defini- 
fions of similar terms before us from 
other sister fegislations in different 
while defini- 
tions in other States were’ more: liberal 
keeping the purpose of such ‘legislation 
in view the impugned provisions were 
very restrictive, ®xproprietary and pre- 
judicial; inasmuch as; the effect. -is- to . 
limit the land: holding and draw: out 


-more as surplus- area..-We have. not been 
-able::to appreciate: this -line of- 


~ attack, 


f- “the provisions . 
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The Legislatures have deen”: entrusted 
with: the duty..of law-making and.: as 
long: as..they :make: their laws within. the 
' limits set -by.:-the: Constitution it is ‘not 
- for the. Court to question any . legisla- 
tion- on the ground of propriety and/or 
Within the.. permissible 
field of legislation the choice is of.the 
Legislature- and- the -Court. does not 
come into the picture at aill....... The. in- 
clusion of these in the definition of. ‘fa- 
mily’ or exclusion of .them from it is a 
matter of policy- and to- act one way or 
- the other..is the outcom: of the wisdom 
of the. Legislature... a... : 

12, Mr. Basu for the petitioners 
-drew our attention to the provisions 
contained in Ss. 39 (b) and (bb), 40: (3) 
and 40-A and submitted that to club 
‘the lands which fell to the share of a 
son who is a minor or a major but un- 
- Married was unjust! and inequitable. 
He drew our ‘attention +o various situa- 
‘tions in which grave’ injustice would 
result -by a literal’ imolementation `of 
Such were also, the 
“grievances before the.. Constitution 
Benches of the Supreme Court in Thu- 
mati Venkaiah’s. case fAIR 1980. SC 
' 1568) „and Nand Lal’s- case (AIR 
1980 SC 2097) (supra). The- attention- of 
the Supreme Court was drawn to vari- 
ous hypothetical situations giving rise 
to inequitable and .anomalous positions. 
The Andhra Pradesh Land Reforms 
(Ceiling. on Agricultural Holdings) Act, 
1973 contained almost similar artificial 
definitions and a provision for clubbing 
af lands held by. members comprised 
An the ‘family unit’. The Constitution 
‘Bench speaking . through Bhagwati, .J. 
repelling the arguments advanced, ob- 
served (at pp, 1574~-75):—. . 


'. “The next: contention urged’ on behalf 


af the land-holders was that.on a pro- 


per construction of the relevant provi- 
‘sions: of the Andhra Pradesh Act, a 
divided minor son was not liable to- be 
included in “family uni-” as defined in 
Section .3 (f) of that Act. The argument 
was that sub-section (2: of- Section .7 
did not invalidate all partitions of joint 
family property. but struck only against 
partitions effected on or after 2nd May, 
‘1972 and thus, by 
tion, recognised the- validity, of parti- 
tions -effected prior to - that- date, 
- therefore a partition wes effected prior 
to 2nd May, -1972 and under: that parti- 
.. ‘tion a: minor. son - became : divided from 
his father -and .:mothez,.:the divided 


Nityananda.. Guru 


- ‘family’ and 


keeping the objects 


necassary implica-_ oyan 


If . 
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minor:son could not be imeluded in, the 
“family:-unit” and his property could 
not be:.clubbed with.,that of .his. father 
and mother, because- otherwise it would 
amount to invalidating. the partition, 


notwithstanding that - Section: 7 ~ sub+sec~ 


tion (2) clearly. recognised such parti- 
tion to be valid,.This argument is clear- 
ly fallacious ix. that it fails to: give due 
effect to the definition of “family unit” 
in Section 3 (2) and the provisions af 
Section 4. It is undoubtedly true - thet 
a partition effacted prior to 2nd May, 
1972 is not. invalidated by the . Andhra 
Pradesh Act and therefore any pro- 
perty which comes to the share of. a 
divided minor son would in law belong 
to him and would not be liable to be 
regarded as par; of joing family pre- 
perty. But, under the definition cf 
‘family unit’ in Section 3 (f) the divided 
minor son wculd clearly be included 
in the ‘family unit’ and by. reason cf 
Section 4, his land, whether self-ac- 
quired or obtained on partition, would 
be liable to be clubbed with the lands 
held by the other members of the 
‘family unit’. The land obtained by the 
divided minor son on partition would 
be liable to be . aggregated .with the 
lands of other members of :the family 
unit not because the partition is in- 
valid but because the land. held by-him, 
howsoever acquired, is':liable ‘to -he 
clubbed with the lands of other mew- 
bers for the purpose of applying the 
ceiling area to the. ‘family unit, We do 
not therefore see how a divided minor 
son can be excluded from the ‘family 
unit’. That would be flying in the face 
of Section 3 if) and 4° of the Andhra 
Pradesh Act.” Ea ne 

_ Another Constitution Bench in Nand- 
Lal’s case (supra) was seized with tke 
provisions contained in Haryana Cej- 
ing on Land Holdings Act, 1972, which 
also contained an artificial definition of 
: _ provision for clubbing. 
‘Grievance was, made on grounds of 
inequity and hardship. All such conter- 
tions were, however, turned down 
of the legislatian 
in view. Their Lordships, however, ex- . 
pressed a wish‘ that the State- of 
a should consider sympatheti- 
cally (of course by -way of legislation) 
the case of unmarried major daughters - 
and divorced daughters living with’ the 
family. © eS e 


~ 13, It-is a moot question; however, 


if lands held .by-a- married daughter, 
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major or minor, or by a divorced 
daughter living with the parent/pa- 
rents, can be clubbed with the lands 
held by the. parent/parents, as the case 
may be. Is it a case of casus omissus? 
A daughter on marriage gets transplan- 
ted to the family of her husband and 
becomes a member of the family as de- 
fined in Section 38 (b) as wife, Can the 
lands held by her be clubbed twice. 
as the spouse while determining the 
ceiling area of the husband and as 
daughter while determining the ceil- 
ing area of the parent? 


14, In view of the pronouncements 
of the Supreme Court on pari materia 
provisions, there is no force in the sub- 
missions made by the counse] for the 
petitioner. Lands held by a person 
coming within the ambit of the defini- 
tion of ‘family’ contained in Section 37 
(b) would get aggregated or clubbed 
with the lands held by the parent or 
spouse, as the case may be, in a deter- 
mination of the ceiling area under the 
provisions contained in Chapter IV of 
the Act, notwithstanding partition prior 
to the appointed day, i.e., 26-9-1970. 


15, In view of our present pro- 
mouncemen: as to what the law is, it 15 


unnecessary to give opinion on the 
earlier decisions of this court which 
have become final between the 
parties. There were also certajn spe- 
cial facts and circumstances in those 
Cases, 


16, In the result, there is no meri; in 
the writ applications which are accor- 
dingly dismissed, In the circumstances, 


there would be no order as to costs. 
R. N.. MISRA, C, J. (concurring 
with Patnaik J.):— 16-A, I have 
read the judgment proposed by 
mry learned brother Patnaik, J. 
I agree that Judges “do not make 


it”, In doing so, as 
pointed out by learned Hand, J, m 
Lehigh Valley Coal Co, v. Yensavage, 
(1914) 235 U.S. 705, statutes “should be 
construed not as theorems of Euclid, 
but with imagination of purpose behind 
them”, Mukherjea, J. (as the learned 
Judge then was) in Popatlal Shah vV. 
State of Madras, AIR 1953 SC 274 ob- 
served “Each word, phrase or sentence 
is to be construed in the light of the 
general purpose of the Act itself.’ To 
the same effect are the observations of 
the Supreme Cour; in Workmen of 
Dimakuchi Tea Estate v Management 


law but interpret 
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of Dimakuchi Tea Estate, AIR 1958 SC 
353; R., L Arora v State of Uttar Pra- 
desh AIR 1964 SC 1230 and Sheikh 
Guifan v Sanat Kumar, AIR 1965 SC 
1839, 


17, The undisputed purpose of the 
Act is to make “progressive legislation 
relating to agrarian reforms and land 
tenures” and with a view to imple- 
menting the Directive Principle in Art. 
39 of the Constitution “that the opera- 
tion of the economic system does not 
result in the concentration of wealth 
and means of production to the common 
detriment”, the Act seeks to provide a 
scheme for fixing a ceiling for land to 
be possessed by a family and the sur- 
plus to vest in the State Government 
On payment of a small compensation for 
Settlemen; of such land with persons 
belonging to the Seheduled Tribes or 
Scheduled Castes and failing them, 
with people of economically backward 
classes, 


To meet this purpose for which the 
Legislature has plenary powers to le- 
gislate, the Act has evolved a scheme 
and the definition of ‘family’ in S, 37 
(b) of the Act, which is very much di- 
fferent from what that word in common 
parlance means, has been adopted. The 
Legislature as the law-maker seeks to 
implemen; a definite policy through its 
laws and providing definitions for terms 
to be found in the Statute is a well- 
known way of adding certainty to the 
legislative intention and avoiding re- 
petition of all the words tha; the defi- 
nition stands for. And once the Legisla-~ 
ture has jurisdiction to legislate, it en- 
joys wide freedom within which it can 
operate, Challenge to the definition 
of ‘family’ before us has not been based 
upon vires bu; upon grounds of being 
mechanical, inap; and unjust. These are 
aspects within the legislative domain, 
and challenge before us cannot succeed. 
Besides, the basic structure of the Act 
(excepting the subsequent amendments) 
enjoys the umbrella of protection of 
Art, 31-B of the Constitution having 
been included in the Ninth Schedule of 
the Constitution. 

18, My learned brother has in para 
Braph 13 of his judgmen; touched upon 
an aspect which should catch every 
scrutinising eye, After Independence 
rame, the architects of free India drew 
up our Constitution after due delihera- 
tion. The big polity of ours became a 
Sovereign. Democratic Republic. Re- 
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forms of the type with which we arè 
concerned here could ba through | legis- 
lation by the State Leg-slatures in view 
of that item being a part of the State 
List in the Seventh Schedule, The Cen- 
tral Government and the Planning Com- 
mission provided general guidelines for 
carrying out the purpose relevant to 
our discussion. In many States a more 
or less uniform type of scheme was 
adopted. The ceiling area was fixed at 
higher limits in other States, but the 
Orissa State Legislature in its wisdom 
fixed ten standard acres as the basic 
unit, Many States treated major sons as 
separate units whether married or not. 
In some States, partition before the ap- 
propriate date was recognised, but the 
definition of ‘family’ in Section 37 (b) 
sought to overlook cor:pleted partitions 
unless the members partitioning were 
major and married before the appointed 
date. This was the aspect which has 
been canvassed before us most, but 
that, as Patnaik, J, has so succinctly 
put, is a matter for the Legislature to 
take note of and not for the Court to 
accept amd act upon, 


I concur with the ordar of Patnaik, J. 
tha; the wrigt applications should be 
dismissed with no direztion for costs. 

J. K. MOHANTY, J, {Concurring with 
Patnaik, J,.):— 19. I agree with the 
order of my learned brother Patnaik, 
J. that the writ applications should be 
dismissed with no direetion for costs, 
bu: would like to add the following 
few lines. 


20, Mr. Basu, learned counsel ap- 
pearing for the petitioners, vehemently 
contended that since the partition was 
before the appointed date, i.e., 26-9-70 
there is no family in existence as con- 
templated under S, 37 tb) of the Act 
and the effect of the partition was that 
the members became absolute owners 
of the land allotted to them individu- 
ally, As already observed by learned 


brother Patnaik, J. definition of ‘fa- 
mily’ in S. 37 (b) is an artificial one, 
bu; the State Legislature was compe- 


tent to do so, The meaning given to the 
expression ‘family’ in Section 37 (b) is 
for the special purpose of the Chapter 
and shail have effect notwithstanding 
our notions of family or the meaning 
piven to the expression in any other 
aw, = 


21. It has been made ‘clear in Sec- 
tion 37 (b) of the Act that ‘family’ in 
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relation to an individual does not in- 
clude a major married son who as such 
had separated by partition or otherwise 
before the 26th day of September, 1970. 
The Courts are not concerned with the 
actual implementation of the schemes 
envisaged by the Act, bug what the 
Courts are concerned with is the com- 
petence of the Legislature to pass the 
impugned Act. The Legislatures have 
been entrusted with the duty of lavr- 
making and as long as they make their 
laws within the limits set by the Con- 
stitution i¢ is not for the Courts to 
question any Legislation on the ground 


of propriety and/or utility. No doukt, 
the partition effected by registered 


partition deed as far back as in 1966 
is going to he unsettled and woud 
cause great harassment to the peti- 
tioners, However sympathetic we may 
be to the petitioners, we cannot impose 
our own views contrary to the inten- 
tion of the legislature, These are mat- 
ters for the Legislature to take note of 
and not for the Courts whe can oniy 
interpret the law, 

| Petition dismisse4. 
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R. N. MISRA, C. J. 
Ichhabati Mohanty and another, Peti- 


tioners v. Bishnu Charan Paital ard 
others, Opposite Parties. 


Civil Revns. Nos, 140 and 811 of 1982, 
D/- 23-11-1982.* 


Civil P. C, (5 of 1908), O. 40, R. 1 — 
Title suit — Party to the sui; appointed 
as receiver of property till disposal of 
suit with condition to render accounts 
— Such party holds property on behalf 
of true owner and shail after decisicn 
of the suit deliver possession and render 
accounts on direction by cour; even if 
no decree for recovery of possession, is 
passed, 


Where in a title suit one of the parties 
to the suit was appointed as receiver of 
the property in dispute, till the disposal 
of the suit with condition to render the 
accounts to the court, such party wo 
remains in possession even after the dis- 
posal of the suit shall deliver the pos- 
session and render accounts on direc- 
tion by the cour; even if no decree fcr 


*From order of G, N, Panda, 2nd Mun- 
; sif, Cuttack, D/- 18-11-1981. 


LZ/AA/F756/62/AMG 
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recovery of possession from him, was 
passed, . (Paras 2, 3, 4) 

The receiver had no independent title 
to the property and when he was ap- 
pointed as receiver, it must “be assumed 
that the court took over possession of 
the property and made it over to him 


qua receiver, The receiver held the pro~’ 


perty for the ultimate rightful owner. 
The receiver who was a trespasser in 
possession, after disposa] of the suit lost 
his posséssion and became an officer of 
the court and held the property subject 
to directions of the court on behalf of 
the real owner. Further, it could not be 
said that unless there be a decree for 
recovery of possession, the receiver 
could ‘not be asked to deliver posses- 
sion. The receiver, being an officer of 
the court without any other claim per- 
sonally for him, cannot take a different 
stand and he must ‘be amenable {0 
directions of the court. The most equit- 
able way of dealing with the matter 
should be to require the receiver to 
deliver psosession of the property to the 
true owner and ask him to comply with 
the courts initial direction while ap- 
pointing him receiver, that he should 
render accounts for the property.. Ne 
party is entitled to ake advantage of 
court’s orders if the benefits are not 
really due to him and it is the obliga- 
tion“ of every court to ensure that the 
rightful ` owner ` is given his legitimate 
due, AIR 1955 Mad’ 252; Foll- 

(Paras 2, 3, 4) 


Cases Referred :. Chronological ` Paras 
ATR 1962 SC 21 a 
AIR 1957 SC 314 3 
AIR 1955 Mad 252 > 2 

R.. Ch, Mohanty and R. K. Mohanty, 


for . Petitioners; . B, H, Mohanty, - 
Bastia, S, C. Mohanty and L, 
for Opposite. Parties, 


ORDER :—. aoa ‘one. Rajalaxmi, the 
admitted. owner, 
party No, 1 and the defendants 1 and 2 
purchased the same item -of property by 
two successive sale deeds, Purchase. by 
the defendants was dated 10-2-1976 and 
-that by the plaintiff was 
1977. The opposite party No: 1 institut- 
ed’ Title- Suit No, 81 of 1977 on 23-6- 
1977 against the pétitioners as defen- 
dants praying for permanent injunction. 
In. thay suit, ‘the plaintiff was .appointed 
as receiver 
court. directed:— - . Ming 

“Considering all: ‘these facts, 7 feet’ it 
jüst añd convenient that the plaintiff be 


J. K. 
renee 


Ichhabati: ‘Mohanty v. Bishnu Charan ' 


however, 
‘in possession of the plaintiff 


- the- plaintiff-opposite- 


dated 14-2% ` 


‘on 22-12-1977, The trial 


appointed as receiver in-respect of ‘the: 
suit property till disposal of the’ suit. . 
He is to render accounts: ‘regularly’ té- 
the court.”- 

The suit was disposed of by judgment 
and’ decree dated -29-4-1978 and 4-5- 
1978 respectively. -The trial court held 
that the- earlier sale deed of the defen-. 
dants 1 and 2 -was a genuine one and. 
Rajalaxmi’s title- to the disputed: pro-. 
perty had been duly conveyed to the 
defendants, Theréfore, no title was con-. 
veyed by the subsequent. sale deed . in 
favour of the plaintiff, The trial court, 
found that the suit land was 
and the 
pro forma defendants 3 to 6. Having 
found so, the cour; further observed: — 


“The - plaintiff and pro forma defen- 
dants 3 to 6 having been held to be in 
possession of the land in question, their 
possession must be that of trespassérs 
which is good against the world except 
the true owners defendants 1 and 2 ` 
That being so, the prayer for injunction 
against the true owners cannot validty: - 
be granted; As such, the plaintiff is not 
entitled to the reliefs prayed for.” ° 
The plaintiff carried a Title Appeal, be- 
ing Title Appeal No, 58 of 1978, against 
the aforesaid judgment and decree and - 
the same was dismissed, on ` 23-1-1980. 
On: 8-9-1980, the defendants 1 and 2 
filed.a petition in the suit to discharge 


the plaintiff-receiver, direct him to’ 
render“ “accounts and deliver the mesne 
profits, On. 1-7-1981: the plaintiff and- 


the other pro forma defendants filed an 


objection to ‘the. petition” and con= 
tended: f 
“That by ader dated 22-12- 1977, the : 


plaintiff “was appointég receiver of the ` 
suit properties ‘till disposal of the suit. 
The suit: was disposed of on 29-4-1978. 
Therefore, with the disposal of the - suit, - 
the order has spent its force. Thus, after - 
29-4-1978 the plaintiff is not the receiver 


and is not liable. to render any ac- 
eounts,”’ iets ao 
On 18-11- 1981, the trial cour; rejected 


the petition of the defendants dated 8-9- 
1980. This ..civil revision. is directed 
against that order and the. defendants 1 
and 2 are the petitioners, The. plaintiff 
is the opposite. party No. 1 and the pro 
forma defendants, are the opposite . ‘Bars 
ties: 2- to 5. 


“Iz may be ‘pointed ‘out: that on rere 
1989 the defendant No. 1 filed a suit 


. (Title Suit No.-123 of -1980) to restrain 


the plaintiff and the*pro: forma defen-. 
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with his. .possession,. On 1-5-1981, _ the 


defendants -filed their. ,written statement . 


and opposed the prayer for injuncHon. 


.by contending:— 


“Moreover; in the earlier sue defend- 

ant No, 1 was.appointed as receiver of 
the ‘suit property and is still in posses- 
sion: in the capacity of: receiver. He has 
not yet :* been aac a or ii 
pessed.” 
Defendants 1 and 2 fled an Appian 
in their suit (Title Suit No. 123/80) for 
staying’ further proceedings of the suit 
till disposal of Civil Revision No. 140/82. 
That was ‘rejected’ on ` 20-8-1982. 
Civil Revision No. 811 ‘of 1982 has been 
filed against the réfusal of the learned 
Munsif to stay further proceedings in 
the suit, 


Both these’ revision cJetitions have 
been’ heard together and are being dis- 
posed of by this common order. 


2, - There is no disputa that. in the 


` order appointing Bishnu Charan Paital, 


the _ present opposite arty No. 1, as 
receiver in Title Suit No. 81/77, the 
court had directed - thay. ke must render 
accounts, - The order Ey which the 


receiver :was. appointed. clearly indicated. 
conterminous . 


that the appointment was 
with the suit, As -has been pointed out 
by the Supreme Court in the case. of 
Hiralal Patni v. Loonkaran Sethiya,. AIR 
1962 SC -21, if a receiver is appointed 
ima suit until judgment, . the appoint- 


ment. is brought to an end by the judg: 


ment in the action. The stand taken by 


the plaintiff and the pro forma defend-. 


ants in -their written _ statement: in Title 
Suit No. 123. of 19809- tha- the defendant 
No 1 of that suit who was . the plaintiff 
in- the earlier: suit was. ‘continuing in 


possession as receiver has, therefore, no 


force in law. . 


Though ‘in jaw the aonni as 
receiver could not continue beyond the 
date of the judgment ir the suit, the 
receiver had’ maintained that: he -was 
continuing in possession qua receiver 
even till 1-5-1981 and dic not claim any 
independen; right in himself, In opposi- 
tion’ to- the prayer for rendition of ae- 
counts, the receiver, however, took. an 
inconsistén{:. stand and pleaded’ that - his 
accountability, if any, nad terminated 
with. the. disposal of the suit. In Title 
Suit No. 81/77, the plaintiff-receiver lost 
‘and. title was found- in the defendants 1 
and. -2, The..possession of. the- plaintiff 
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receiver, the pro forma defendants 


_ ever possession to themselves 
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and the pro forma defendants was found 
to: be that of trespassers. When the. 
plaintiff Bishnu Charan was appointed as 
had 
no more possession and it must be- às- 
sumed that those trespassers were kept 
away. from the property and possession 
remained with Bishnu Charan (receiver) 
only, 

The receiver had no independent title; 
to the property and when he was ap-| 
pointed as receiver, it must be assumed 
that the court took over possession of 
the property and made it over to him 
qua receiver, The receiver held the pro- 
perty for the ultimate rightful owner. 
Therefore, in the written statement and 
the objection filed in the subsequent 
suit, the receiver had not taken the 
stand of claiming an independent right 
to possession and had maintained that 
he as. receiver was in possession, It has 
keen held by a Division Bench of the 
Madras High Court in the case of Thota 
Seshayya v. Madabhushi Vedanta Nara- 
simhacharyulu, AIR 1955 Mad 252 (at 
p. 257):-— l 

“Their appointment as. receivers or 
27-10-1948 did, in our opinion, deprive 
them of possession of these lands by 
transferring . possession . .. from them 
as tenants to them as receivers 
of court, The. fac; that as receivers 
they were not made tọ -hand 
(a rather 
meaningless procedure) will...be .of no 
avail to them,. The passage in Kerr on 
the Law and Practice as to Receivers. at 
page 155, relied on by the appellants. 
will not help them. The learned autton 
observes : 


‘The appointment of ‘a receiver ee 
not of itself effect a change in the pos- 
sessidn of land; nor does a receiver of 
rents and profits of land take possession 
unless- the order directs him to do so.’ 
Obviously, the Jearned author is refer- 
ring to the case of.a third party receiver 
and not of the party himself being mads, 
a receiver, as in his case, when. thera 
will be no question of. directing him to 
take possession from, himself, Nor will 
the. fact, that these appellants, who wer? 
appointed as receivers of the property. 
under O, 40, R. 1,-C. P. C, at the in- 
stance of. the. plaintiffs with. their con- 
sent, and nat merely as receivers of the. 
‘mukthas’, were not directed to do. any- 
thing more than pu; the ‘mukthags’ into 
court, make them receivers who need 
not take possession. A. receiver ‘may be. 
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asked to do various things by a court. 
There may be cases, where the receiver 
does every conceivable thing, and there 
may be cases where he does only a very 
few things. But, in every case, where he 
is appointed as general receiver under 
O, 40, R. I, he is a receiver and officer 
of cour, in respect of the property and 
when possession is passed to him either 
physically, or. legally, by operation of 
law, as where the party himself is made 
receiver, it is obvious that the posses- 
sion is no longer with the original party. 
In other words, all these tenants ceased 
to have possession of the lands in dis- 
pute in these appeals, ‘as tenants’, on 
27-10-1948, and so S. 8 (5) will apply 
in full, 

XX XK XX XX. 
‘The principle indicated in the aforesaid 
case, to my mind, has full application 
to the situation here. The receiver 
Bishnu Charan, who was a trespasser in 
possession, lost his possession and be- 
came an officer of the court and held 
the property subject to directions of the 
{court on behalf of the real owner, As 
pointed out earlier, that has been his 
stand in the subsequent litigation. 

3. Mr, B. H. Mohanty for the receiver- 
opposite party placed reliance on soma 
observations of the Supreme Court in 
the case of P. Lakshmi Reddy v, L. 
Lakshmi Reddy, AIR 1957 Sc 314. I do 
not think the observations in Lakshmi 
Reddy’s case ‘support the contention of 
the counsel for the receiver that unless 
there be a decree for recovery of pos- 
session, the receiver cannot be asked to 
deliver possession, The receiver, being 
an officer of the court without any other 
claim personally for him, cannot be 
heard to take a different stand and he 
must be amenable to directions of the 
court, Once the learned trial Judge 
found that the defendants 1 and 2 were 
the real owners, the possession of the 
receiver enured to their benefit and the 
trial court was, therefore, within its 
jurisdiction to require the receiver to 
deliver possession, 


4, There is Some confusion in the ap- 
plication made by the defendants and 
taking advantage of thay confused claim, 
the receiver has taken the stand that 
what was claimed was only mesne pros 
fits, The most equitable way of dealing 
lwith the matter should be to require the 
lreceiver to deliver possession of the pro- 
jperty to the true owner and ask him to 
icomply with the court’s initial’ direction 
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while appointing him receiver that he 
should render accounts for the property. 
No party is entitled to take advantage of 
court’s orders if the benefits are not 
really due to him and it is the obliga- 
tion of every court to ensure that the 
rightful owner is given his legitimate 
due, If that be the true approach, it 
was the obligation of the learned trial. 
Judge to ensure that the receiver deliv- 
ered possession and the defendants were 
put into possession. Since they were the 
true owners as found by the trial court, 
accounts should have been taken of the 
mesne profits and as true owners, mesne 
profits should have been given to them. 


The receiver has blown hot and cold 
at different times according to his con- 
venience. The learned trial Judge should 
have seen through the game and nol 
permitted inconsistent stands to be taken. 
An officer of the court is not entitled to 
play with the court and take advantage 
of small mistakes here and there in the 
proceedings and stand in the way of the 
court doing justice to parties, 


5. I would accordingly allow Civil Re- 
vision No. 140 of 1982 and direct that the 
learned trial Judge shall take steps to 
oust the receiver from possession of the 
property, put the defendants 1 and 9 of 
the earlier suit in possession and take 
accounts from the receiver and the 
mesne profits be collected and make over 
to the defendants 1 and 2 who hava 
been adjudged as true owners. 


6. Now that Civil Revision No, 140 of 
1982 has been disposed of, the connected 
Civil Revision (C, R, No. 811/82), which 
arose out of refusal by the trial cour; to 
stay further proceedings in the suit un- 
til disposal of the Civil Revision, must 
stand dismissed. 


7. The records be returned to the trial 
court quickly, I make no order for costs 
as the confusion which has led to the 
filing of these revisions is the outcome of 
negligence on the part of the parties and 
failure on the pari of the court to look 
into the matter in a proper way. 


Order accordingly. . 
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R. N. MISRA, €, J. AND 
R. C. PATNAIK, J. 


Kulamani Kar and others, Petitioners 
v. Orissa Land Reforms Tribunal-cum- 


- Subordinate Judge, Cutteck and others, 


Opposite Parties, 


O. J. C. No. 135 of 1631, 
1982, 

Orissa Land Reforms Ar; (16 of 1960), 
S. 57-A Proviso (b) — Limitation Act 
(1963), S, 5 — Application under S, 574A 
(3) beyond limitation — S, 5 of Limita- 
tion Acę is not applicable, 


The Proviso to S, 57A (3) is in the 
negative form holding ow the legislative 
mandate of providing a six month 
period, The provision is indicative of tha 
anxiety of the legislature to fix a clear 
time limit for making o= an application 
under S, 57A (8) and nst to allow the 
proceeding to originate a: a time beyond 
the period thus provided and, as such, 
application of S. 5 of Limitation Ac? 
stands excluded in relat-on to the pro 
ceedings under S. 57A. (3). Case law dis- 


D/- 10-11- 


cussed, (Paras 3, 4) 
Cases Referred : Chronological Parag 
AIR 1981 Ori 180 3 
AIR 1980 Ker 82 (FB) 3 
AIR 1975 SC 1039 a 
AIR 1974 SC 480 3 

5. Misra (2), K. Kay and N. K- 
Acharya, for Petitioners; Addl. Govt. 


Advocate, S. Misra (1), J. M, Mohanty, 
G. P. Mohapatra, B. Panda, S, K. Nayak 
(2), R. Saha, S. Mantry. R. Ch, Rath, 
5. Mohanty and A. S, Naidu, for Oppo- 
site Parties, 

R. N, MISRA, C. J.:— Challenge in 
this application for a writ of certiorari 
is to the order made by the Tribunal 
constituted u/s. 57-A of the Orissa Land 
Reforms Aci (hereafter referred to as 
the ‘Act’) accepting an application of op- 
posite parties 4 to 7, Tne ground on 
which challenge has been laid is that the 
application under sub-sec. (3) of S, 57-A 
of the Act was barred bẹ limitation and 
the Tribunal had, therefcre, no jurisdic- 
tion to entertain the application and give 
relief on its basis, 
2 S. 57-A (3) of the Act provides:— 
“Any trustee or trustees desiring te 
get any trust declared t= be a religious 
or charitable trust of a public nature 
under sub-cl, (e) of clause (24) of S, 2 
may make an application to the Tribu- 
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nal in such form and:containing such 
particulars as may be prescribed. 

Provided that no application under 
this sub-section shall be maintainable 
if,— 


(a) xXx XX xX xx 

(b) it is filed after the date of expiry 
of a period of six months from the date 
of commencement of the Orissa Land © 
Reforms (Second Amendment) Act, 1976: 

XX XX XX xx.” 
The Amending Act of 1976 referred ta 
above came into force on 25-10-1976. 
The application of the opposite parties 
was filed on 20-2-1978. The opposite par- 
ties-applicants moved the Tribuna] ta 
condone the delay by making an appli- 
cation u/s. 5 of the Limitation Act as 


‘admittedly the last date for presentation 


of the application was 25-4-1977 in view 
of the Proviso quoted above and the ap- 
pHcation was made about 10 months be- 
yond the last date, l 

The petitioners have eontended that 
S. 5 of the Limitation Act had no appli- 
cation and the Tribunal had, therefore, 
ro jurisdiction to condone the delay. 
Ordinarily, the exercise of discretion 
vested in a court for condoning delay 
would not be the subject-matter of an 
application for a writ of certiorari, buf 
since the challenge is on the ground of 
want of jurisdiction. on the footing that 
S. 5 of the Limitation Act has no appli- 
cation to a proceeding of this type, the 
matter requires examination, 


3. S, 29 (2) of the Limitation Act of 
1963 provides:— 

“Where any special or local law pre- 
ecribes for any suit, appeal oy applica- 
tion, a period of limitation different 
from the period prescribed by the Sche- 
dule, the provisions of S. 3. shall apply 
as if such period were the period pre- 
scribed by the Schedule and for the pur- 
pose of determining any period of limi- 
tation prescribed for any suit, appeal or 
application by any special or local law, 
the provisions contained in Ss, 4 to 24 
(inclusive) shall apply only in so far as, 
and to the extent to whieh, they are not 
expressly excluded by such special or 
loeal law.” 

(UOnderlining is ours): 

The relevant aspect fer consideration, 
therefore, is whether the Orissa Land 
Reforms Act expressly excludes applica- 
tion of Ss, 4 to 24 of the Limitation Act 
_ Admittedly, the relevant Proviso to 
S, 57-A of the Orissa Land Reforms. Act 


. 64 Oris 


tion of S. 
Reliance is:placed. .by- the- petitioners’ 
counsel on ‘two decisions of the Supreme 
Court in support of his contention - that 


no. express exclusion is necessary and on. 


a construction of the Statute- and. its 
Spirit it is open to the Cour; to. examine 
and come to a conclusion whether the 
provisions of the Limitation Act are ap- 
plicable or their application stands.. ex- 
cluded... The first case on which reliance 
has been placed-is the case of Hukum- 
dev Narain v, Lalit Narain, AIR 1974 SC 
480 where a. Bench of: 3 learned Judges 


was considering whether the limitation . 


provided in the Representation of the 
People Act constituted express exclusion 
of Ss. 4 to 24 of the Limitation Act, In 
paragraph 17 of the judgment, the Court 
Saas 


Fidelis taceate It is contended before us 
that the words “expressly excluded” 
would mean that there. must be an ex- 
press reference made in the special or 
local law to the specific provisions of the 
Limitation Act of which. the operation is 
to. be excluded. As usual, the meaning 
given in the dictionary -has -been relied 
upon, but what we have to see is whe-. 
ther the scheme of the special law, that 
i$, in.:this,case the. Act, and the nature 
of the remedy . provided therein are such 
that the Legislature intended it to be a 
complete code -by itself which alone 
should govern the several matters pro- 
vided by it. If on an examination of the 
relevant provisions it is clear that the 
provisions of the Limitation Act are 
hecessarily excluded, then the benefits 
conferred therein cannot be called in aid 
fo supplement the provisions of the Act. 
Rn our view, 
Special law does not exclude the provi- 
sions of Ss 4 to 24 of the Limitation 
Act by an express reference, it would 
nonetheless be open to the Court to 
examine whether ` and to what extent the 
nature of those provisions or the nature 
of the subject-matter and scheme of the 
special law exclude their operation. n 
The Court again referred to the several 
provisions of the Representation of . the 
People Act and came to the conclusion:— 


. “For al these reasons, we: have come 
to ‘the conclusion ` ‘that the provisions of 
5. 5 of the Limitation Act do’ not ‘govern 


. the filing’ of election petitions or ` their... 


trial and in this view, -it is unnecessary 
to consider whéther there are-. any 
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.4 ta.24 of -the Limitation: Act.: 


aven in a case where the. 
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merits in the: P eana or icondonaben 
of delay.” . 

“The same question arose. PENR before 
another 3-Judge Bench of.the Supreme 
Court . in the case of .Commr. of Sales 
Tax, U. P., Lucknow. v. M/s. Parson 
Tools &. Plants, AIR 1975. SC 1039, and 
on this oceasion the. point arose. with 
reference to application of.S, 14 of the 
Limitation Act in the matter of filing of 
a “revision under the Taxing Act. ` Sec- 


tion 10 (3B) of the Taring Act provides 


(at p. 1043):— 

“The application ~ mir sub-sec, (3) 
shall be made within one year from the 
date of service of the order complained 
of, but the Revising Authority may on 
proof of sufficient cause entertain an ap- 
plication within a further. "period of six: 
months.” 

The Court then proceeded to observe fat 
p. 1043):— 

“Three features of the A öf the 
above provision ‘are noteworthy. ~ The 
first is that no limitation has been pre- 
scribed for the suo motu exercise of 
its jurisdiction by the Revising . Auth- 
ority, The second is that the period . of 
one year- prescribed as limitation for 


filing an application for revision by the 


aggrieved party is. unusually long, The 
third is that the Revising Authority has 
no discretion to extend -this period be- 
yond a further period of six months 
even on sufficient. cause shown, AS 
rightly pointed out in the minority 
judgment of the High Court, pendency 
of proceedings of the nature contemplat- 
ed by Section 14 (2) of the Limitation 
Act may amount to a sufficient cause for 
condoning the delay and extending the 
limitation for filing a revision. applica- 
tion, but S. 10 (3-B) of the, Sales Tax 
Act gives no jurisdiction to the Revising 
Authority to extend the limitation, even 
in such a case, for a further period of 
more than six months. 

§, The three stark features of the 
scheme and language of the above pro- 
vision unmistakably show that the legis- 
lature has deliberately excluded - the ap- 
plication of the -principles underlying 
Ss. 5 and 14 of the Limitation Act, ex- 
cept to the exten: and in the truncated 
form: embodied in sub-section (3-B). of 
S 10 of the Sales Tax Act. Delay in dis- 
posal of revenue _ matters, adversely 
affects the -steady.. inflow. — of revenues 
and the financial. stability of. the State. 
Section 10. is. therefore, -desigried. fo 
ensure. speedy -and.. final- determination 
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of fiscal’ matters within a reasonably 
certain time-schedule xx xx XX 


XX xx XE VRA 


1t. Be that as it may, “rom the scheme 
and language of S. 10, the intention of 


the Legislature is to' exzlude | the wn- 
restricted application of the principles. 
of Ss, 5° and 10 of the Limitation Act 


(obviously, a mistake fco Section 14) ‘is 
manifestly clear, These provisions of the 
Limitation Ac; which the legislature did 
not, after due applicaticn of mind, in- 
corporate in the Sales: Tax Act, cannot 
be imported into it by anology, An en- 
actment being the will of the legislature, 
the paramount rule of interpretation, 
which overrides al] other, is that a sta- 
tute is to be expounded “according to 


the intent. of them that made it.” “The 
will of the legislature is the supreme 
law of the land, and demands perfect 


obedience.” (See Maxwe_l on Interpreta- 
tion of Statutes, llth Edn., pp, 1, 2 and 
251), “Judicial power is never ` exercis- 
ed”, said Marshall, C, J. of the United 
States, “for the purpose of giving effect 
to the will of the Judges: always for the 
purpose of giving effect to the will ` of 
the Legislature; or in other words, to 
the will of the law.” 

12. If the legislature wilfully omits to 
incorporate something c3 ‘an analogous 
law in a subsequent statute, or even ' if 
there is a casus omissus in ‘a statute, 
the language of which is otherwise plain 
and unambiguous, . the Court is not: com- 
petent to supply the omission by en- 
srafting on it or introducing in it, under 
the guise of interpretaticn by analogy 
or implication, something what it thinks 
to be a general pupae: of justice and 
equity,” 

These authorities scans indicate - that 
there is no necessity for express exclu- 
sion and it is open to the Court on 
examining the provisions of a Statute to 
find out whether the’ application of all 
or any of the provisions of Ss. 4 to 24 
of the Limitation Act stands excluded. 
The Orissa Land Reforms Act, as. 
preamble shows, has keen enacted to 
bring progressive legislation relating to 


agrarian reforms and land tenures con- 
sequent on gradual abolition of inter- 
mediary interest and to confer better 


rights on agriculturists and to ensure in- 
crease in food production, ' Several pro- 
visions have been made in the Act. with 
a view to giving effect tc this declared 
intention of the legislature. ` The 
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makes clear »rovision for conferring 
higher rights on the real cultivator, Sec- 
tion 2 (24) mekes provision for land 
owners to be declared as “privileged 
raiyats” and in respect to their lands, 
the benefits provided under the Act are 
not to apply. Section 57-A makes prc- 
vision for declaration of certain trusts 
to be religious or charitable trusts cf 
public nature and in the event of such 
declaration, the benefit provided under 
the Statute is not to apply to persons in 
cultivation of lands of.such trusts, The 
Act, therefore, has come with the time 
schedule for effecting these reforms with 
a view to conzerring higher rights on 
the true cultivators, put an end to ab- 
sentee landlorcs, fix ceiling units in re- 
spect of agricultural holdings, deter- 
ming surplus lands and settle the sam2 
with landless people. An analytical 
examination of the Act leaves no scopa 
for doubt that the legislative intention 
in formulating the law is to achieve tha 
contemplated r2sults a, the earliest op- 
vortunity, The procedure applicable to 
the proceedings has been simplified, It 
is thus apparer; that the principle indi- 
cated in the case arising under the Uttar 
Pradesh Sales Tax Act has full applica- 
tion and the conclusion kecomes irresis- 
tible that application of S, 5 of the Limi- 
tation Act by necessary intendmeny has 
been contemplated, . 


The proviso zo $, 57-A (3) is in the 
negative form holding. out the legisla- 
tive mandate of providing a six-month 


period. The. provision: is indicative of 
the anxiety of the legislature to fix a 
clear. time limi- for making of an appli- 
cation and not to allow the proceeding 
to originate at a time beyond the period 
thus provided, , 


Counsel for the opposite parties 4 to T 
relied upon a Bench decision of this 
Court in the case of V. B. Moorthy Raju 
v. State of Orissa, AIR 1981 Ori 180 in 
suppor; of the proposition that S, 29 {21 
of the Limitation Act would be appli- 
cable. This Court in the reported deci- 
sion was examining the application of 
S., 5 of the Limitation:Ac: to. the provi- 
sions in S, 18-B-of the Orissa Money 
Lenders Act and came to the conclusior 
that as. no app-ication, was, to be made 
under S,.18-B of the: Money Lenders Act, 
the .quéstion of applying. Ss. -4 to 24, of 
the Limitation Act did. not arise for -con- 
sideration, Nothing has bean said in the 
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said decision which would support the 
stand of the opposite parties here. 

Reliance was next placed on a Full 
Bench case of the Kerala High Court 
in the case of State of Kerala v. Ayil- 
ammal Syamala Thamburatti, AIR 1980 
Ker 82. The Full Bench was considering 
the application of S. 12 of the Limita- 
tion Act to an appeal filed under S. 8-A 
of the Kerala Private Forests (Vesting 
and Assignment) Act, 1971 and observed 
{at p. 85):-—— 


“7 Section 8 of the Act enables a 
person who claims that the land is not a 
private forest or that the private forest 
has not vested in the Government, to 
invoke the jurisdiction of the Tribunal 
by applying to i; for a decision of that 
dispute From a decision given by the 
Tribunal under S, 8, an appeal lies to 
this Court under S. 8-A of the Act. Un- 
der Rule 11 of the Kerala Private Fo- 
rests (Tribunal) Rules, 1972, in all pro- 
ceedings before the Tribunal, it is re- 
quired to follow the procedure prescrib- 
ed as regards applications in the Civil 
P. C. 1908, and the Rules made there- 
under asfar as they can be made appli- 
cable except to the exten: otherwise 
provided in the Act or the Kerala Pri- 
vate Forests (Tribunal) Rules, 1972. 
Though the Act contains no provision 
which states the manner in which the 
decision under S, 8 is to ba rendered, 
since under Rule 11 of the Kerala Pri- 
vate Forests (Tribunal) Rules, 1972, the 
procedure to be followed is that pre- 
scribed in the Civil P. C., 1908, as re- 
gards an application, and this decision 
is an appealable decision, the Tribunal 
has to give its reasons in support of that 
decision, either in a separate document 
or in the same documen} which contains 
its decision. That decision is not one 
determining the rights of parties with 
regard to any matter in controversy in 
a suit and therefore is not a decree fall- 
ing within the definition of that term in 
S, 2 (2) of the Code; it can, therefore, be 
characterised only as an order as defined 
in S. 2 (14) of the Code, that is, the Tri- 
bunal’s formal expression of a decision 
which is not a decree, The statement, of 
reasons given by the ‘Tribunal is a judg- 
ment, ` 

8. In view of what is said: above, the 
order under appeal is ‘a composite ‘docu- 
ment — a judgment-cum-an order — 
falling within the definition of the words 
“Judgment? and “order”: in sub-ss. (9) 
and (14) of Seetion 8 of the Code of Civil 
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Procedure, 1908. The appellant is enti- 
tled to exclude the time requisite for ob- 
taining g copy of the order (decision) 
oÈ the Tribunal appealed from under 
Section 12 (2) of the Limitation Act, 1963, 
and the time requisite for obtaining a 


copy of the judgmen; (Statement of 
Reasons given by the Tribunal) on 
which its order is founded under sub- 


section (8) thereof, In so far as the Tri- 
bunal’s decision and the Statement of 
Reasons therefor are contained in the 
same document, the time required to 
ebtain a copy of taat document is to be 
excluded in computing the period of 
limitation of this appeal, and so deter- 
mined, as stated in the beginning of this 
judgment, this appeal is within time.” 

We do not think the observations of 
the Full Bench have any relevance so 
far as the point in issue is concerned, 

4. On the analysis of the matter as 
indicated above, we are of the.view that 
the application of 5. 5 of the Limitation 
Act stood excluded and the ‘Tribunal 
had no jurisdiction ta condone the delay 
as the appHcation had been made be- 
yond the period indicated in the Proviso 
to S. 57-A (3) of the Act. It is unneces- 
sary to examine the other aspects raised 
in the writ application but not presses 
at the time of hearing, 

3, The writ application is alowed and 
the order of the Tribunal is quashed. 

There would be no order for costs. 

PATNAIK, J.:— I agree. 


Petition allowed, 





AIR 1983 ORISSA 66 
P. K. MOHANTI AND DR. B, N. 
MISRA, JJ. 
Partha Sarathi Guru and others, Peti- 
tioners v, Utkal University and others, 
Opposite Parties. 


0.J.C. No. 1107 of 1982, Di. 9-11-1982. 

tA) Utkal University Act (1966}, Ss. 4, 
19 — Statutes of Utkal University Part 
I — Examination of University ~~ Can- 
cellation of results of an examination in 
respect of a centre — Univeray has 
power to do so, 


Under S, 4 the Vice-Chancellor is one 
of the officers of the University and the 
Syndicate is one of the authorities of 
the University. It is inter alia prescribed 
in S. 10 that subject to the provisions of 
the Act and the Statutes the Syndicate 
shaH perform the functions and exercise 
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the powers in respect. of control of 
examinations, Par; If of the Statutes 
deals with the powers of the Syndicate 
With regard to 
Examinations. The University as a sta- 
tutory body has the pow2r to cancel the 
results of an examination in respect of 
a centre. This power is implied in the 
power to control the examinations, 
(Para 7) 
Held, there was sufficient material be- 
fore the University in the shape of re- 
ports of Supervisors and the Superinten- 
dents of the Centre at a centre that the 
unfair means were adopted by the can- 
didates on a mass scale, and, as such, 
the University could not be said to have 
arrived at a wrong cnoclusion or exer- 
cised its discretion wrongly when it can- 
celled the results of an examination in 


respect of the centre in question, Case 
law discussed, (Para 8) 
(B) Constitution of India, Art: 226 —- 


Mala fides — Burden of proof — Allega- 
tions of mala fides demands proof of a 


high order of credibility. . AIR 1974 SC 
555, Rel. on. ‘(Para 9) 
Cases Referred : Chrenological Paras 


AIR 1974 SC 555: 1974 Lab IC 427 9 
AIR 1973 Bom 5 . 6 
AIR 1970 SC 1269 7 : € 
AIR 1969 Cal 67 6 
AIR 1962 SC 1110 6 
AIR 1954 SC 217 6 


Dr. S. C. Dash, for Fetitioners: Bijoy 
Kumar Patnaik and S, C. Mohapatra, for 
Opposite Parties. 


B. N. MISERA, .J.:— The petitioners 
who had taken the Annual Intermediate 
Examination in Arts.of the Utkal -Uni- 
versity from the - Kharasrota College 
Centre, Singhpur in the year 1982 have 
challenged the’ notificaticn of: the. Unt 
versity, dated 5-6-82, Annexure 6, cam- 
eelling the result: of the candidates whe 
had taken the I. A. Examination, - 1982 
from the aforesaid Centre". 

2. Opposite party No; 2 is the Princi- 
pal ‘of the Kharasrota College, Singhpur. 
The Annual I. A, Examination was held 


at the College Centre from 15-3-82 till ` 


12-4-82, After the two persons. who had 
been appointed as Centre’ Superinten- 
dents declined to act as such’ one after 
the -other, the examination . commenced 
on 15-3-89: with opposite. party No 2- act- 
ing asthe Centre Superintendent. - -viđe 
Annexure? 2 (b) Dr. P. Cs ‘Mohapatra, 
one of the. two . Supervisors: ‘ appointed 
for the Centre, inspected the. Centre on 
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16-3-82. It is elleged by the petitioners 
that as Dr. Mohapatra had an unpleas- 
ant incident with an outsider, he sub- 
mitted’ a biased report. against the Cen- 
tre to the University. On 18-3-82 oppo 
site party No. 3 appeared before oppc- 
site party. No. 2 at the Centre with a let 
ter from Principal Shri G N. Acharya 
who was then a member of the Syndi- 
cate and demanded that he should be 
allowed to act as the Superintendent af 
the Centre, Opposite party No. 9 turned 
down the demand on the ground that 
without authorisation from the Univer- 
sity it was not open to him to hand over 
charge of the office of the Centre Super- 
intendent. On 19~-3-82 opposite party 
No, 2 received a telegram from the Uni- 
versity intimating the appointment of 
opposite party No 3 as the Centre 
Superintendent, vide Annexure 3 (a). On 
22-3-82 opposite party No,:2 handed 
over charge cf the offtce of Centre 
Superintendent to opposite party No, 3 
and the latter conducted the examina- 
tion as the Centre Superintendent from 
23-3-82 hill its conclusion on-12-4-82, On 
26-3-82 the Vice-Chancellor of Utkal 
University sent a telegram to opposite 
party No 3 that rampant malpractice 
at the Centre had ‘been reported and 
that the Syndirate was contemplating 
cancellation of the Centre..A copy of the 
telegram was sent by post to opposite 
party No, 2 in which it was further stat- 
ed that if the situation did not show 
marked Improvement immediately he 
Centre might ke cancelled. . After the 
examination was- over the petitioners 
were expecting the results to be publish- 
ed, but to their surprise -as per Anne- 
xure 6 the University cancelled the I, A 
Examination results of ‘the Centre. Jt-is 
stated that during ‘the examination $ 
cases of malpractice had -been. reporte 
on 16-3-82, 7 cases on- 30-3-89 and one 
case on 31-3-82 and out of these 17 cases, 
only '5 were regular candidates, The 
notification as per Annexure 6: is im- 
pugned on. the ground: of mala fides: of 
the Vice-Chancéllor and some' members 
of the Syndicate, I} is pointed out that 
Shri GN: Acharya, as'a member of the 
Syndicate had- no. authority to appoint 
the Centre Superintendént and, “there- 
fore, opposite party No.-2 was justified 
m not ‘handing over" charge. of the. office 
of the Centre’ ‘Superintenden;: te‘ opposite 
party. No, 3 urtil due authorisation was 
At is suggested that 


because ‘of -the ‘misunderstanding. be- 
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tween opposite party. No, 2 on the one 
hand and Shri G. N Acharya and the 
members of the Syndicate on the other, 
the careers of the petitioners have been 
sacrificed for no fault of theirs, The ac- 
tion of the University is said to be the 
result of malice, prejudice and mala 
fides, The petitioners have also stated 
that the examinations were conducted in 
a proper manner with adequate police 
arrangements and there was no jnter- 
ference from any quarters, Annexure 6 
is also challenged on the ground of be- 
ing in excess of the powers of the Syndi- 
cate, The petitioners have accordingly 
prayed that Annexure 6 should be 
quashed. 


3. In its counter opposite party No. 1 
(the University) has sought to justify its 
action in cancelling the Annual I, A. 
Examination of the Centre. It is stated 
that the Supervisor Dr. P. C. Mohapatra 
had visited the Centre on 16-3-82 and 
had remained there from 9-15 A.M. till 
6-00 P.M. The report submitted by Dr. 


Mohapatra revealed that the candidates 
were allowed to take copies and other 
incriminating materials with them into 
the examination hall, some candidates 
were allowed to carry books. candidates 
‘were not sitting. according to the seat- 
chart, they were talking to each other 
and also with outsiders through the 
‘windows, about two to three hundred 
‘outsiders came to-help the candidates 
and the outsiders had threatened the 
‘Centre Superintendent, On 7-4-82 an- 


‘other: Supervisor visited the Centre from 
1-30 P.M. till 5-00 P.M. and he had 
‘found a number of outsiders presen; at 
a short distance from the examination 
‘hall, Opposite party No. 3, the Centre 
‘Superintendent, submitted his report on 
‘10-5-82. All these reports - were placed 
‘before -the ‘ Examination. Committee of 
‘the University who after. considering 
‘=the said reports recommended to the 
- Syndicate that the 1982 Annual I. : A. 
” Examination- in Arts conducted at.- the 
Centre should be cancelled. The. matter 
-was placed before the Syndicate on 20-5- 
.1982 and after careful consideration the 
“Syndicate accepted the recommendation 
,,.of the Examination Committee and as 
such the results of the candidates” who 
_ had appeared ` at the’ 1982 ~ Annual T A. 
_ Examination’ at the Centre were - ‘can~ 
„celled vide. ‘notification dated’ 5-8-82, The 
: allegations.. - of - malice, 
Sinala fides: have beer- firmly . denied, .. 


$ 
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4. In his counter opposite party No. 
2 has stated tha; during the period he 
was acting as Centre Superintendent, 
the examination had been smoothly con- 
ducted and he hac reported the same in 
the University. He contends that the 
cancellation of the Examination of the 
Centre is a resul of prejudice in the 
minds of the authorities of the Univer- 
sity, He has also stated that only 17 
cases of malpractice had been detected 
and, therefore, tha cancellation of the 
results of all the candidates was not 
justified. Opposite party No. 2 has also 
filed an affidavit sworn to by Shri Rama 
Chandra Malik, Ex-Member of the 
Parliament and President of the Gov- 
erning Body, to the effect that Shri 
Mallik was presert at the Centre on 
16-3-82 during the visit of Dr. Moha- 
patra and tha; the examination on that 
day was peaceful. 

5. In-their rejoinder, the petitioners 
have stated that the -Vice-Chancellor 
had informed opposite party No. 2 seven- 
teen days before the conclusion of the 
examination that the Syndicate was 
contemplating cancellation of the Cen- 
tre and as such reports have been sub- 
sequently manufactured to support the 
preconceived decision. It is alleged that 
the Syndicate had no materials for can- 
cellation of the results of me examina- 
tion. ; 


6., At the outset it would be useful 
to refer to the following ` authoritative 
decisions . dealing with malpractice’ at 
examinations, In AIR 1954 SC 217, Vice- 
Chancellor, Utkal] University v. S. K. 
Ghosh, it was observed (para 19):— 

“We are not prepared to perpetrate 
the error into which the learned High 
Court. Judges permitted themselves to, be 
led and examine the facts for ourselves 
as a Court of Appeal but in view of the 


strictures the High Court has made on 


the Vice-Chancellor and the Syndicate 
we are compelled to observe that- we 
do not feel they are justified, The ques- 
tion was one. of urgency and the Vice- 
Chancellor and the members of the Syn- 
in 
exercising their discretion in the way 
they. did. It may be that the matter 
could have been handled in some other 


: way, as, for. example, in the manner the 
-learned Judges indicate, but it is not the 
substitute . 


function: of Courts of Taw‘ to" 
their. wisdom, and discretion for that - of 


, the persons- -to. whose- judgment the: mat- 


terin, question is entrusted, ‘by: the Jaw." 


y 


4 
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In AIR’ 1970 SC 1269, Bihar School 
‘Examination Board v. Szbhas Chandra 
Sinha, the cancellation f examinations 
at one centre was under challenge and 
the Supreme Court observed:— 


"13 This is not a case of any particu- 
lar individual who is being charged with 
adoption of unfair means but of the 
conduct of all the examinees or at least 
a vast majority of them at a‘ particular 
centre. If it is not a question of charg- 
ing any one individually with unfair 
means but to condemn the examination 
as ineffective for the purpose it was 
held, must the Board give. an  opportu- 
nity to all the candidates to represent 
their cases? We think rot, It was not 
necessary for the Board to give an op- 
portunity to the candidat2s if the exam- 
inations as whole were being cancelled. 
The Board had not charged any one 
With unfair means so thay he could claim 
to defend himself, The examination was 
vitiated by adoption of unfair means on 
a’mass scale, In these circumstances it 
would be wrong to insist that the Board 
mus; hold a detailed inquiry into the 
matter and examine zach.. individual 
case to satisfy itself which of the candi- 
dates had not adopted-urfair means, The 
examination as a whole had to go. 


14. Reliance was placed upon Ghan- 
_shyam Das Gupta’s case, 1962 Supp (3) 
SCR 36: (AIR 1962 SC 1110) to which 
we referred earlier, There. the examina- 
tion results | of’ three candidates’ were 
cancelled, and this Court held that they 


.~ should have received an opportunity of 


go „have. a ‘proper , chance to defend. himself _ 


+ 


explaining their conduct, It was also 
said that even if the inquiry involved a 
large number of persons the Committee 
should frame, proper regulations. for the 
_ conduct of such inquiries but ` not deny 
the opportunity. We do not - think that 
that case has. any application. Surely it 
was not intended that where the exam- 
ination as a whole was vitiated,. say by 
leakage of. papers or by destruction of 
some of the answer, booka. or by dis- 
covery of unfair means. practised- on a 
Vast scale that an. inquiry ‘would. be 
` made giving a chance tə. every- one ap- 
. pearing at that examination to have his 
.say. What the Court. intended to ‘lay 
-down was that if any. sarticular | person 
: was to be proceeded, against, - he. must 


. and this did. not obviate the necessity of 


- giving. an. opportunity. : even. though: 
number . of. persons: : rroceeded- ‘against 
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was large. The Court was then no; con- 
sidering the right of an examining body 
to cancel its own. examination when tH 
was. satisfied that the examination was 
not properly conducted or that in the 


‘conduct of the examination the majority 


of the examinees had not conducted 
themselves as they should have, To 
make such decisions deperd upon a full- 
fiedged judicial inquiry. would hold up 
the functioning of such autonomous 
bodies as Universities and Schoo] Boarc. 


While we do not wish to whittle down 


the requirements of the natural justica 
and fair play in cases where such re- 
quirement may be said to arise, we də 
not want that this Court should bs: 
understood as having stated that an in- 
quiry with a fright ta representation 
must always precede in every case, how- 
ever different. The universities are res- 
ponsible for their standards and the con- 
duct of examinations, The essence of th2 
examinations is that the worth of every 


person is appraised without any assist- 
ance from an outside source. If at a 
céntre the whole body of students 


receive assistance and menage to secure 
success . in the neighbourhood of 100% 

when’ others at other centres are suc- 
cessful only at an average of 50%, it is 
obvious that the university -or the 
Board must do something in the matter. . 
It cannot hold a detailed quasi-judicial 
inquiry -with a right to its alumni -to 
plead and lead evidence etc. before ‘tke 
results are withheld or the examinations 
cancelled. If there is sufficient material 
on which it can be demonstrated that 
the university was right in its conclu- 
sion that the’ examinations ought to- be 
‘cancelled -then academic standards re 
‘quire that the university’s appreciation 
of the’ problem’: must be respected, It 
‘would not do for the Court to say that 


-you' should have examined all the candi- 
-dates or. even: their representatives with 
a view to ascertaining whether they .had 


received’ assistance or not. To do this 


- would encourage indiscipline if not also 


perjury.” © vi E 
In AIR 1973 Bom 5, Miss Saai Louis 


V, ‘Nagpur DRIVERY, it was hield’ (para 


13): — 

“With ‘the. ‘assistance . of ihe. 'learnəd 
counsel for. the petitioners arid for tne - 
University, we,,have ourselves | ‘tried. to 
find out .whether the conclusion ‘to, which 
the Enquiry. Committee. and’ the: “Execu- 


tive Counci have reached, WaS: based on 


material ` on -which -anyssreasonable per- 
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son would reach such a conclusion. We 
canno: forge; that this is a ‘petition 
under Art, 226 of the Constitution in 
‘which this Court is not entitled to sit in 
appeal over the decisions of autonomous 
bodies like the University on matters in 
the academic field which under the Aci 
-is exclusively the field of the University 
and if we are satisfied that the decision 
is supported by evidence, it will no; be 
possible for us to interfere with the 
decisions of the Executive Council... i 
In AIR 1979 Cal 67, Madan Mohan 
Varma v. University of Calcutta, it was 
held (at p. 68):— 

tsss IE on the.‘basis of these re- 
ports the University Council had taken 
the decision at its meeting of 12th May, 
1978, .as mentioned in sub-para (e) of 
para 7 of the affidavit of the Registrar, 
in my opinion, i; cannot be said that 
the university had acted without mate- 
rial or without sufficien, materials. On 
this resolution of the University Council 
the Vice-Chancellor has taken the deci- 
sion to cancel the examination, The 
Vice-Chancellor is authorised to ensure 
the discipline of the students under 
Statute 12 of the Calcutta University 
Statutes Having regard to the nature of 
the allegations involved in this case, in 
my opinion, no question of giving indi- 
vidual. notices, arises. In that view of 
the matter the action of the. University 
cannot be said to be either violative of 
the principles of natural justice or based 
on no relevan; materials at all. In the 
backgreund of the ratio of the decision 
of the Supreme Court referred to here- 
inbefere, in my opinion, therefore, fhe 
action of the University cannot be im- 
pupned.” 7 

7, Next we may refer to some of the 
relevant provisions of the Utkal Univer- 
sity. Act; 1956 {hereinafter referred to as 
the ‘Act) and the stalutes made there- 
under. Under ‘SS. 4 of the Act, the Vice- 
iChanceller is one of the Officers of the 
(University and the Syndicate is ene of 
the authorities of the University, i, is 
inter alia prescribed in S, 10.of the Act 
ithat subject to the provisions of the Act 
and the Statutes: the Syndicate shall 
! perform the functions and exercise fhe 
Jpowers in respect of contro] of examina- 
ions, Part Ii of the Statutes deais with 
i the powers of the Syndicate with regard 
i to conduct of University “Examinations. 
dit is not in dispute that the University 
las ‘a statutory bedy has the power to 
cancel the results of an examination in 
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respect of a Centre, This power is jm- 
plied in the power to control the exam- 
Iinations, 


8. Learned counsel for the petitioners 
ñas, however, urged that in this case 
there were no materials before the 
Syndicate justifying cancellation of the 
examinations, At our request learned 
counsel for opposite party No. 1 pro- 
duced before us the concerned file and 
we have ourselves looked at the reports 
of Supervisor Dr, P. C. Mohapatra, 
Supervisor Shri Chintamani Nayak and 
Centre Superintendent, opposite party 
No, 3. Dr. Mohapatra’s report consists 
of two parts, one in the pro forma pre- 
scribed by the University and the other 
by way of a detailed report dated 18-3- 
1982, The report of the second Super- 
visor Shri Chintamani Nayak is contain- 
ed in pro forma dated 7-4-1982. Finally 
opposite party No. 3 has submitted his 
repor; . as Centre Superintendent on 
10-5-1982. Of the three reports, the first 
one submitted by Dr, P, C. Mohapatra 
is the worst, The report of Dr. Moha- 
patra indicates that apart from the 
specific instances of malpractice, almost 
all the candidates were indiscriminately 
resorting to unfair means throughout 
the examination Outside help was 
sought for and given, The report further 
shows that the examination on 16-3-1982 
kad ‘not at all been properly conducted. 
In view of the reports of Dr. Mohapatra 
who had visited the Centre as the auth- 
orised representative of the University, 
the affidavit of Shri Mallik, Ex-Member 
of Parliament, must be rejected. The re- 
port of the second Supervisor Shri 
Nayak dated 7-4-1982 indicates tha; the 
eandidates were trying to- help each 
other to use incriminating materials, 
there was attempt to bring in outside 
help, a number of outsiders were found 
to be present at & short distance from 
the examination hall and the general 
condition inside and outside the exam- 
ination premises was not good, The re- 
port of opposite party No, 3 who acted 
as Centre Superintendent from ` 23-3- 
1982 tili conclusion of examination on 
12-4-1982 indicates that during many 
sittings of the examinations candidates 
were seen adopting malpractice, the 
situation was beyond control and ‘the 
Peons and Lecturers’ were helping the 
eandidates. fn view of these reports it 
cannot ba- said that the University han 
acted without material or withou sui- 
ciont materials,: Therefore, in coming t9) 


Y 


-i 
` 









dates at the Kharasrota College Centre 
on the basis of the reports of the Super- 
visors and the Centre Superintendent, 
the University cannot. be said to have 
arrived at a wrong conclusion or exer- 
cised its discretion wrongly and in any: 
case in this proceeding we da: not pro- 
pose to sit in judgment over that con 
clusion, 

9. As regards the allegations. of malice: 
prejudice and mala fides, i¢ would be 
proper to refer to the following obser- 
vations of the Supreme Cour, in AIR 
1974 SC 555, E. P. Rovappa, v. State of 
Tami] Nadu. “secondly, -we musg not. 
also overlook that the burden of estab- 
lishing, mala. fides is very heavy on the 
[person who alleges it. Fhe allegations 










such allegations demands proof of a high 
order of credibility......... > In the present 
case the petitioners, have no doubt made 
allegations of mala fides, bu; they have 
dismally failed te prove the same, There 
is no material before us to hold that the 
ction of. the University authorities > is 
itiated on account of mafa. fides There 
can never be any assumptions im the 
matter, 


19. In the result this writ petition 
must. fail and it is rejecced, Parties will, 
however, bear their ow™ costs 

F. K, nee J. z— È concur. 


Petition tie l 


AIR 1983 ORISSA 7. 
R. C, PATNAIK, J., 
Sulabha Gouduni and others,. Appel- 


lants v. Abhimanyu Gouda, and. ethers;. 
Respondents. 


Second. Appeal No. 45: of 1978; D/- 
6-10-1982" 
Hindu Succession “Act (30; of t956). 


S. 14 () — Hindu Wamen’s Rights to 
Property Act (1937), S, 2 —  Pre-1937 
Act widow: receiving culy. maintenance: 
but no* possessing any property in lieu 
of maintenance — S. 14 ®, mot at- 
tracted. 

Where the plaintiff °s pre-1097 Act. 
widow received ‘maintenance from de- 
fendant No. Y son of her “husband's bro~ 


*Frorn decision passed by K. C. Moha- 
patra, Sub, J., Aska, Dj- 3-10-1977. 
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ther, but did: net possess any property 
acquired by her in Heu of maintenance 
she could not be said to have becom? 
the absolute owner of the interes, of her 


husband. Severance of status: between 
her husband: and his brather and th 


joint -recording of the names of plaintiff 
No I and defendant No: 1 would not 
attract tha provisions contained: in Sec- 


tion F4 (E) (Para 7) 
Cases Referred : Chronological. Paras 
AIR 1979. SC 993 3 
SIR 1977 SE 1944 | 3 

B. Pal and Ashok Mohanty, for Ap- 
pellants,; N. € Mohanty and €, Pam, 
tor Respondents: . 
' SUDGMENT:— The plaintiffs. whos 


suit for partition has been dismissed by 

the courts below are the appellants. l 
- 2 KEhetra and. Shyama were the tw3 
sons of one Ganga Gorda, Sulabha 
(plaintif No. fp. is the widow of Khetra 
and. plaintiff No. 2 is the son of her only 
daughter, Defendant No. J’ is the son 
and defendam No. 2 is the widow cf 
Shyama. - Defendants Nos 3 and: 4 are 
the sons: of defendant Ne Y. According 
to. the plaintiffs, though Khetra and 
Shyama had separated im mess and 
status, the land’ had: not been. partitioned 
and. they were dividing the usutructs 
amicably im two equat shares, There 
was, however g division of the resider- 
tial. house. Khetra died abou; 30 years 
back, ie, around 194}. After the death 
of Khetra and Shyama, the property 
stood. jointly recorded in the name of 
plaintif No. } and defendant. No, 1, The 
plaintiffs alleged that after the death of 
Khetra, plaintiff No. f ‘as his heir, was 
in enjoyment of the half share and she 
was in khas possession. cf the Iand ard 
was. paying, revenue to the State. She 
executed a conditional.. deed-of-gifẹ, cm 
25-6-1969. im favour of her daughters 
Son under which the plaintiffs were z0 
jointly enjoy the property till the death 
of plaintiff. No: 1 whereatter the plaintiff 
No. 2 was ta become the absolute owner 
thereof. As the defendants threatened +0 
deprive the plaintiffs of the property, 
the suit for partition was filed. 

3. he contesting defendants Nos. 1, 
3 and £ pleaded that out of the suit pro- 
perty, Survey No. 542/2. did not belong 
tothe erstwhile joint family but belong~ 


-ed to defendant No: 1: They alleged that 


Khetra died around 1933, “The plaintiff 
No. F was a- -pre-1937 Act widow and 
could ‘only be a- mainmtenance-holder. 


| Defendant No: t was- all along in. posses- 
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sion of the entire property, ‘They contro* 


verted the rest of the allegations. 


<4, The courts below have found that 
Khetra died before the Hindu Women’s 
Rights to Property Act, 1937 came into 
force. They further held that Khetra 
and Shyama were joint and plaintiff 
No. 1 being only entitled to mainte- 
nance, she was not ENUEG to sue for 
partition, 


5. Mr. B, Pal, the learned counsel for 
the appellants, strenuously urged in this 
Cour; that in the facts and circum- 
stances of the case, the lower appellate 
court had not drawn proper inferénces 
from the materials on record Exts. 1, 2 
and 3 went to indicate that there was 
severance of status and so under S. 14 
(1) of the Hindu Succession Act, 1956, 
the plaintiff No. 1 became the absolute 
owner of the interes, of her husband 
Khetra, 


-6. It cannot be disputed, having re- 
gard to the materials on record and the 
concurrent findings recorded by the 
courts below, that Khetra died before 
the coming into force of the Hindu Wo- 
men’s: Rights to Property Act, 1937. So, 
Sulabha who is a pre-Act widow was 
entitled to maintenance, The next ques- 
tion is: are there materials on record to 
hold that S, 14 (1) of the Hindu Succes-. 
son Act had application? Section 14 (1) 
may be reproduced : 


“I4 (1) Any property possessed by a 
female Hindu, whether acquired before 
or after the. commencement of this. Act, 
shall be held by her as full owner there- 
of and not as a limited owner, ` 

Explanation : In this sub-section, 
“property” includes both movable and 
immovable property acquired by a fe- 
male Hindu by inheritance or devise, or 
at a partition, or in lieu of maintenance 
or arrears of maintenance, 
from any person, whether a relative or 
not, before, at or after her marriage, or 
by her own skill or exertion, or by pur- 
chase or by prescription, or in any other 
manner whatsoever,- and also any such 
property held by- her as “Stridhana” 
immediately before the commencement 
of this’ Act......... o 
For the application: of S. 14 (1). to the 
facts in hand, the plaintifis have to 
establish that the female. Hindu possess- 
ed the property acquired before. the 
commencement of the 1956 Act in lieu 
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‘dant No, 1. 


or by gift. 
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of maintenance or arrears of mainte- 
nance, If the plaintiffs could satisfy the 
aforesaid requirements then. the interest 
of plaintiff No, 1 would be. that of a full- 
owner, Did the plaintiff No. 1 hold the 
property for enjoyment? Did she have 
occupation of and control over the pro- 
perty? Was any specific property. allot- 
ted to plaintiff No, 1 in lieu of her claim: 
for maintenance? If any property was 
allotted to her towards maintenance 
then she could become the full- owner of 
the property after the commencement of 
the 1956 Act (See Bai Vajia v. Thakor- 
bhai Chelabhai, AIR 1979 SC 993 and 
Vaddeboying Tulsamma v. Vaddeboyina 
Sesha. Reddi, AIR 1977 SC 1944). ; 


4. Coming to the facts of the case, it 
is found that plaintiff No,.1 admitted in 
her evidence : i 


AE SATR For my maintenance, Abhi is 
paying one cart load of paddy or. ‘two 
bharanas of paddy......... 7 l 
PW 3 admitted tha; the properties were 
still joint. PW 1 stated : 

DP R -Till today Abhi is in posses- 
sion of the land......... i 
Abhi is defendant No. 1. DW 1 has stat- 
ec that two bharanas of paddy were be- 
ing given to the plaintiff No, 1 for her 
maintenance. To the same effect is the 
statement of defendant No, 1. So, it.is 
the admitted case of-the parties, accord- 
ing to their evidence, that plaintiff No. 1 
was receiving maintenance “from .-defen- 
-It is not in the pleadings 
nor in evidence that any property was 


possessed by plaintiff No, T acquired by 


her in lieu’ of maintenance:' Severance 
of status between Khetra and Shyama 
and the joint recording of the names of 
plaintiff No. 1 and defendant No. 1 do 
not attract the provisions contained ` in 
S. 14 (1) of the Hindu Succession Act. 
In fact, the case of the plaintiffs was not 
built on the plank of S. 14 (1) but as 
a post-Act widow whose limited owner- 
ship had ripened into full ownership, In 
view of the conclusion I have reached 
above, it is unnecessary to refer to the 
number of authorities cited at the Bar. 
- 8. In the result, I find no merit in 
this second appeal which is accordingly 
dismissed. In the facts and circum- 
stances, there would be no order for 
costs throughout, Beas 

: Appeal dismissed. 
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AIR .1983 ORISSA 73 
R. N. MISRA, C. J. AND 
J. K. MOHANTY, J. 
Dasarathi Purohit, Petizioner v. State 
of Orissa and ` others, Opposite Parties. ` 


Original Jurn. Case Mo, 937 of 1977, 
D/- 28-9-1982. 


(A) Constitution of India, Art, 226 — 
Nature of jurisdiction — Question of ‘fact 
— A finding that there has been: no 
partition and alleged separated members 
of family live jointly is finding of fact — 
Not available to be disputed in writ 
petition, 
of 1960), S. 37 (b).) (Para 4) 

(B) Constitution of India, Art. 226 — 
Who can apply — More than ceiling 
area allotted to petitioner ‘His wife 
and children alleging to be separated 
from him claimed separate ceiling but 
not granted They aione are persons 
aggrieved and are entitled to apply. 
(Orissa Land Reforms Act (16 of 1960), 
S, 37-A). (Para 4) 


S. S, Basu, for Petitioner; Addl. Govt. 
Advocate, for Opposite Parties, 


R. N. MISRA, C. J. :— Petitioner chal- 
lenges the orders made ^y the Revenue 
Officer (opposite party No, 4), , the ap- 
pelate authority (opposite party No. 3) 
and the revisional authority 
party No. 2) holding thay the petitioner, 
his wife and his five children constitute 
one family and entitled to a ceiling area 
of 14 standard acres in’ terms of.S. 37-A 
of the Orissa~Land Reforms Act.. - 

2. There is no dispute. that. the family 


of the petitioner consisted of himself, 
his wife and four sons znd a daughter. 
and his brother Bhagirathi 
and their father Balaram were separated. 
under a registered deed dated 27-1-1966. 
Under the deed, petitioner got 33.32. 
-acres which 


Petitioner 


taking info account the 
classification of land worked out to 16.91 
standard acres 


to hold that the petitioner, his wife and 
the five children constituted one family 
and this family was. entitled to 14 
standard acres in terms of S. 


appeal and revision. 


3, Petitioner’s stand hss been that he, 


his wife and the children got | ‘divided 
under a deed of partition dated 11th of 
March, 1970 and in terms.. of the defini- 
tion of ‘family’ given in S. 37 (b), these 
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(Orissa Land Reforms Act. (16. 


(opposite 


The Revenue Officer in 
a ceiling proceeding under the Act came, 


37-A of 
the Act, That order has been upheld in 
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divided ‘members. could not be treated 
any longer as .belonging to one family. 

4, There is a deed of partition dated 
Llith March, 1970. Admittedly, the five 
children were minor and have been 
found to be living with the parents, The 
Revenue Officer who enquired into the 
matter has in his order under An- 
nexure-1 indicated:— 


si the family of the noticee con- 
sists of himself, his wife and 5 children 
namely Amitabh, Biswajit, Surajit, Abhi- 
jit and a daughter Susmita who are all 
minors and living jointly......... ý 
The appellate ` authority relied on this 
observation of the Revenue Officer, 4, 
counter has been filed where in para- 
graph 4, it has. been asserted:— 

ADOM The partition has been rejected. 
on the ground that his wife and minor 
sons live in a joint mess with iii sas 
there is no separation......:.. ae 
With this finding which. Sant io. AN 
ing that- the deed of partition: was. a 
sham one and notwithstanding it, the 
members of the- family continued -to be 


joint, the legal proposition revolving 
round .the definition in 5. 37 (b) has. 
been advanced as not justifying the 


claim of partition, It is one matter to 
say that there has been a partition in 
accordance with law as otherwise under- 
stood and yet in view of the statutory 
definition in the Act of the term 
‘family’ ~ the separated members consti- 
tute one family for the purpose of deter- 
mining the incidence of the Act. The 
position is very much different here on 
facts, namely there is an’ independent 
finding that there has been no partition. 
as a fact. We do not think, ‘the finding 
of fact that there has been no partition 
and. the alleged separated members of 
the. family live jointly, is available to 
be disputed in’ a writ petition. Once this 
is found, the. legal question does nog fall 
for consideration. 

‘Another aspect should be taken notice 
of. ‘The petitioner has admittedly been 
granted a ceiling. The persons who arə 
aggrieved and have been claiming .a 
separate ceiling are the allegedly sepa- 
rated members of: the family. If ‘ther2 
was any grievance it was of the wife or 
the ‘four sons or the daughter and ther2 
can be no grievance for the petitioner to 
make- because he -has been allotted a 
ceiling area-.and.in his name there is in 
fact an allotmen; of four aeres in excess 
as. required under the law, Grievance at 
the instance of the petitioner, therefore, 
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is not to be entertained, On this ana- 
lysis) the writ application fails and 15 


dismissed, We, however, make no order 


for coasts. 
J. K. MOHANTY, J. :— I agree. 
Petition dismissed. 





AIR 1883 ORISSA 74 
R. C. PATNAIK, J. 


Mahendra Kumar Mishra, Petitioner 
v. Smt. Snehalata Kar, Opposite Party. 

Civil Revn. No. 636 of 1982, D/- 27-8- 
1982.* 

(A) Hindu Marriage Act {25 of 1955, 
Sections 24, 26 — Beneficial provisions 
— Construction — Wife’s petition under 
Section 24 for pendente lite maintenance 
for her and her child —— Maintenance 
ean be granted to child — Fact that 
petition was not made under S. 26 was 
immaterial, AIR 1967 Orissa 163 held 
per incuriam, AIR 1981 J & K 5 Diss, 
from. (Interpretation of Statutes). 


Where in petition by husband , for 
divorce the wife claims pendente 
maintenance for hep and. hey child, main- 
tenance can be granted to the child 
howsoever labelled the petition may be. 
The substance matters ang not the form. 
Therefore, the fact that the petition for 
maintenance was filed under S. 24, but 


not under S. 26 was immaterial. 1974 
Rajdhani LR 180, (1974) 2 Andh WR 
359, 1975 Hindu LR 1 (P & H), AIR 


1976 Kant 215 and AIR 1982 Andh Pra 


100 Foll, AIR 1967 Orissa 163 held per 
incuriam, AIR 1972 Pat. 80 and AIR 
1981 J & K 5, Diss. from. (Para 9) 


The provisions contained in Sections 
24 and 26 are beneficial provisions and 
literal interpretation would be unsound. 
The requirement of the husband or the 
wife would also include the expenses 
required for the maintenance of the 
child, The interpretation of the pro- 
visions should not be too literal; but 
purposive and functional. Section 26 
operates also during the pendency of 
the proceeding under the Act. So, as- 
suming that the provisions contained in 
Section 24 stricto sensy do not authorise 
grant of maintenance to child,. Sec. 26 
authorises the grant of pendente Hite 


"From order of P. Ch. Patro, . Sub. 
Judge, Jagatsinghpur, D/- 7-5-1982. 
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lite: 
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maintenance by way of interim orders 
during the pendency of the proceeding, 
Notwithstanding the fact that the peti- 
tion for maintenance pendente lite is not 
made under Section 26, but only under 
Section 24, the court is empowereg to 
grant maintenance under Section 24 or 
under Section 24 read with Sec. 26 of 
the Act, if the petition contains the ne- 
eessary averments. (Paras ‘9, 6, 10) 
(B) Precedents — Decision of Divi- 
sion Bench rendered per incuriam — 
Single Bench not Sound ‘to follow if. 


| (Para 12) 
Cases Referred : ‘Chronological Paras 
AIR 1982 Andh Pra 100 8 
AIR 1981 J & K5 13 
AIR 1976 Kant 215 8, 12 


1975 Hindu LR 1: 76 Pun LR 195 7 
(19874) 2 Andh WR 359 : (1974) 2 AP LJ 
159 7 
1974 Rajdhani LR 180: 76 Pun LR (D) 
33 ea r. 7 


AIR 1972 Pat 80 13 
AIR 1967 Orissa 163 - 4 5, 10, 12 
AIR 1962 SC 83 11 


R. N. Sahu and S. Kr. Das, for Peti- 
tioner; N. K. Mishra and K. C. Kar, for 
Opposite Party. 


ORDER :— This ‘revision by the ‘hus- 
bang arises out of an order granting in- 
terim maintenance to the wife and the 
child and the expenses of the proceed- 
ing on a petition filed under ‘Sec. 24 of 
the Hindu Marriage Act, 1955 (herein- 
aiter referred ‘to as the ‘Act’). 

2. The petitioner filed ‘Original Suit 
No. 9 of 1981 under Section 13 of the 
Act for a decree for divorce. During 
the pendency of the proceeding, the op- 
posite party filed an application for pen- 
dente lite maintenance for her and her 
child and expenses of the ‘proceeding. 
She alleged that the petitioner had ne- 
giecteq her and the child and as she > 
hag no income to support her and the 
child, maintenance pendente lite should 
be granted. Upon a consideration of the 
evidence adduced by the parties, the. 
learned Subordinate Judge directed pay- 
ment of pendente lite maintenance at 
the rate of Rs. 150/- per month to the 
wife and at the rate of Rs 80/- per 
month to the child. A consolidated sum 
o: Rs. 300/- was awarded towards ex- 
penses of the proceeding. It may be 
noted here that the petitioner’ disputed. 
that he had sired ‘the ‘child. an 

3. In this revision the challenge of 


‘the petitioner is to the’ grant of pen- 


~ 
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dente: lite maintenance to the child, on 
a petition filed under Seztion 24 of the 
Act. He has also challenged the quan- 
tum of maintenance as excessive, 

4. Mr. Sahu, learned zounsel for the 
petitioner, contends that having regard 
to the provisions contained’ in S.° 24, 
the court was incompetent to grant 
pendente lite maintenance to the child 
He relies: on, a Bench decision of his 
Court In the ease of Akasam Chinna 


Babu v. Akasam Parbati, ATR W67 
Orissa 163,;- where this Court held 
(para 6):— 


“Section 24, however, does not acth- 
orise grant of any pendente lifte- mein- 
tenance to the daughter and in terms 
applies elther to the wife or the - kus- 
band as the case may be......” 

Section 24 of the Act is as, follows-—. 

“Maintenance. ‘Pendente. lite” and 2x- 
penses of the proceedings. — Where in 
any proceeding under this Act it ap- 
pears to the court. that either the wife 
or the husband, as. the case may be, has 
no independent income sufficient ‘for 
her or his. support anc the necessary 
expenses: of. the proceeding, it may, on 
the application. of the wife or the aus- 
band, order the respondent te pay to ihe 
petitioner the expenses cf the proce:d- 
ing, and monthly during the proced- 
ing such sum ‘as, having regard to the 
petitioners own income’ and the’ inccme 
of the respondent, #{ may seem to the 
court to be: reasonable. ee 


D Mr. N. K.. Mishra, emna commi- 
sel for the opposite. party, however, 
contends, that- pendente lite maintenance 
can be awarded -on.an application under 
S. 24 of the Act. He has further that ihe 
provisions. contained in S. 26 of the Act 
must. not ..be lost. sight of while. on- 
sidering the question of grant ef .pen- 
dente lite:maintenance to the child on 
an application made by the wife oz;:‘the 


. husband under. S, 24. His. contentior, is 


that the application filed _by. the _ wife 
though labelled as one under. S. 24, 


-having, regard to the averments, should 


be treated. and construeg .as_ one under 
Ss. 24 and 26 of the. Act. Mr. Misra. Ear- 
ther. urged that the provisions contaimed 
in S. 26 were. not brought to the nofice 
of the Bench.of this, Court. which. dedd- 
ed Akasam’s ease | (supra). and 50, he 
said decision is not binding. i i 


Section 26 of. the. ‘Act reads, as. follow=— 


: "Section 26... “Custody of. childrex — 
in ‘any: preceeding ander this Act. che 
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.5pect to the custody, maintenance 
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court. may, from time to time, pass such 
interim orders and make such provisions 
in the decree as it may deem just and 
proper with respect: to the custody, 
maintenance and education of minor 
children, consistently with their wishes, 
wherever possible, and may, after the 
decree, upon application by petition 
for the purposė, make from time to time, 
all such orders and provisions with re- 
and 
education of such children as might 
have been made by such decree or in- 
terim orders in case the proceeding for 
obtaining such decree were still pend- 
ing, and the court may also from time 


to time revoke, suspend or vary any 
Such order and provisicns previously 
made.” 

& The requirement of the husband 


or the wife would also include the ex- 
penses required for the: maintenance of 
the child. The interpretation of the pro- 
visions should not be too literal; but 
purposive and functional. As the provi- 
sions contained in S. 26 would go to in- 
dicate, the court is empowered to pass 
interim orders as it may deem just and 
proper with respect to maintenance of 
minor. children. S, 26 operates also. dur- 
ing the pendency of the proceeding 
under the Hindu Marriage Act. So, as- 
suming that the provisions contained in 
Sec. 24 stricto sensu do not authorise 
grant ‘of maintenance to child. Sec. 26 
authorises the grant of pendente lite 
maintenance by way of interim orders 
during the pendency of the proceeding. 
In my view;.if the petition contains the 
averments,- notwithstanding the- fact 
that the. petition for- maintenance pen- 
dente lite: is: not- made under S. 26, bui 
Only under S, 24, the court is empower- 
ed to grant: maintenance under Sec. 24 
Or under Sec. 24 read: with Sec. 26 of 
the Act. 


cade. “Now coming’ “to ` the authorities. 
Sachar, J. in” A. Damodar v. Bimala, 
1974 Rajdhani LR 180 held: l : 


“Section. 24 of the Act by nature is a 
summary - remedy providing | for imme- 
diate relief.. if that ‘be: the object, it 
stands. to reason that, the husband ~ can- 
not plead that the order under : Sec. 24 
cannot: be passed directing maintenance 
to be. paid to the minor child- who is 
admittedly living with the wife. The’ 
word ‘wife’ or the ‘husband’ should. not 
be; interpreted in.such a strict and literal 
sense as to-rule out maintenance for the. 
benefit” of the. dependent .diidren living 


76 Ori. 
with the wife because by the very na- 
ture of circumstances, the’ requirement 
of wife will include the requirement of 
minor children dependent on her and 
living with her.” 


In Katamanchi v. Katamanchi, (1974) 
2 Andh WR 359, a Division Bench of 
the Andhra Pradesh High Court held:— 

“While granting maintenance pen- 
dente lite to the wife or to the husband, 
as the case may be, regard should also 
be had to Sec, 26. When the wife makes 
an application under Sec. 24 of the Act 
' to the Court for the grant of interim 
maintenance to the children also, the 
Court can grant the relief to the children 
also under Sec. 26 wherever it considers 
just and proper.” 

, A Division Bench of the Punjab and 
Haryana High Court in Usha v. Sudhir, 
Kumar, 1975 Hindy LR 1 held: 

“On an application under Sec. 24 filed 
by the wife, the maintenance to the 
children living with the wife can also 
be granted.” 


8. It may be noted that the applica- 
tion in Andhra Pradesh case was made 
‘under Sec. 24. So, their Lordships -held 
that if the averments be there, recourse 
may be had to Sec. 26. If authority is to 
be sought, the same lies entrenched in 
Sec. 26. 


In Thimmappa v. Nagaveni, AIR 1976 
Kant 215, Venkateswami, J. . observed 
(at p. 217): 


ee ene When a wife claims maintenance 
and she has children to support, any 
interim maintenance to wife alone ‘is 
Meaningless if it does -not’ provide’ for 
the maintenance of children also....:.” 

In Narendra Kumar v. Saroj, AIR 
1982 Andh Pra 100, a Division. Bench of 
the Andhra Pradesh High Court held 
(para 15): 

seiek The interim order. passed ` under 
S. 26 would obviously’ be similar ‘to. the 
one under S. 24 in rélation to the wife 
or the husband. The’ contention of Mr. 
Ugle learned ‘counsel for the husband 
‘that no order ‘awarding © maintenance ‘to 
-the child could be granted under ` S. 24 
‘of the Act, does not ‘merit ‘acceptance 
having. regard to the specific | “provision 


` 9. Being of the ‘view that the provi- 
sions contained in Secs: 24 and 26- are 
{beneficial ` provisioris' and ‘literal’ inter- 
j pretation ‘would be’ utisound, “I -hold ‘that 
on an application’ ‘claiming ` ‘maintenance 


“ifor the’ husband op ‘thewife, as the ‘ease | 
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brought’ to the ‘notice of the 
. Bench, the said’ authority is not ‘binding 
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may be and for the child, maintenance can 
be granted to the child howsoever label- 
led the petition may be. The substance 
matters, not the form. Jf there be auth- 
ority umder the penne there is end 
of the matter, 

10. The next question is . the effect of ; 
the Division Bench: decision : of this 
Court in Akasam’s case (AIR 1967 Orissa 
163) (supra). Unfortunately, the atten- 
tion of the Division Bench was not 
drawn to the provisions contained in 
sec. 26 of the Act. I have.no doubt in 
my mind that the Bench would not have 
refused maintenance to the child if the 
provisions contained in Sec. 26 of the 
Act had been brought to its notice, If 
the application was labelleg as one 
under S. 24, the present to (sic) the neces- 
sary averments claiming maintenance 
for the child, the same can be treated 
as one umder Ss. 24 and 26 of the Act. 


11. Regarding the binding nature of 
precedents, we get the principle from 
Halsbury’s Laws of England, Third Edi- 
tion, Vol. 22, para 1687, pages 799-800 
which has been cited with approval by 
the Supreme Court in Jaisri Sahu v. 
Rajdewan Dubey, (AIR 1962 SC 83). The 
exception is: 


“The court is not bound to follow. a 


' decision of its own if given per incuriam. 


A decision is given per incuriam when 
the court has acted-in ignorance of a 
previous decision of its own or of a court 
of a co-ordinate jurisdiction which 
covered the case before it, or., when it 
has acted in ignorance of qa decision of _ 
the House. of Lords. In the former case, - 


it must decide which decision to. follow, 


ang in the latter it is bound by the deci- 
sion of the House of Lords. A decision 
may also be given ‘per incuriam when it 
is given in ignorance of the terms-of the 
statute-or of a rule having the pOree of 
a statute. 4 


"12, ‘As Į have observed that the pro- 
visions contained in Sec. 26 were not 
Division 


‘on me. It is worthwhile to note” that the 
decision in. Akasam’s. case (AIR 1967 
Orissa 163) has: not - ‘been followed in 
Katamanchi’s case and immappa’s ‘case 
(ATR 1976 Kant 215) on the. ground.that 
the provisions contained in Sec, 26 ‘were 


“not brought to the notice of the Court. 


13. - With ‘respect I canot ‘follow. ‘the : 
view expressed: in -the case: of Bankim >| o 
sa a (AIR 1972 Pat 80)»: and: the, view. 


~~ 
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taken by the- Jammy and Kashmir High 
Court in Puran Chand v, Kamala Devi 
(AIR 1981 J and K 5) inasmuch as the 
attention of the Benches deciding the 
said cases were not drawn to Sec, 26. . 
The objection raised by the petitioner 


a that the learneq Subordinate Judge had 


No jurisdiction to grant maintenance to 
the child, therefore, fails. 


14. The next question is regarding 
‘quantum of maintenance. After stren- 
ous argument, both parties agree that 
the maintenance awarded to the child 
may be reduced by Rs. 30/-. So, the 
order granting maintenarce to the child 
is modified. The child would be entitled 
to maintenance at the rate of Rs, 50/- 
per month instead of Rs. 80/- as granted 
by the learned Subordinate Judge. 
Maintenance granted to the wife stands. 

With the aforesaid modification, the 
revision ig dismissed. In the circum- 
stances, there would be no order as to 
costs, 

Order accordingly. 


AIR : 1983 :ORISSA 77 
- R. C. PATNAIK, J. 


- Bhaskar Chandra -Behera and others, 
Petitioners v: Ranital Rice Mill Co. and 
others, Opposite Parties, 


Civil Revn. No, 52 of 1980, D/- 9-8- 

Civil P. C. (5 of 1908), O. 6, R. 17 — 
Amendment of written statement — 
Stand taken in amendment- conflicting 
with original stand — No plea--of in- 
advertence or mistake — No plea of 
substitution of stand — Anena not 
alloweėd.. 


: Rules of ‘procedure are ' hand-miaid of 
justice and are not. to ‘be utilised as 
boobytraps! for unwary suitors and 
prayer for : amendment. of the written 
statement should ‘not ‘be. considered with 
the same rigour and. strictness ‘as prayer 
for amendment, of the plaint, All amend- 


‘ments. oùght ‘to’ be ‘allowed which satisfy 


: the two. _Conditions: 


(a) of. not working | in j justices to. -the 
Ser side, and a f scot 


. (b) of: being necessary ‘for the: -purpose 
‘of determining. ‘the. .rezl : „questions - Jin 


.*From. order of: M. R. M Mansit, 
` Bhadrak, DI- 19-12-1979. 


ZEZAS. so B 7 re = 
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Ranital. Rice Mill Co. 


controversy between the 
prayer for 


ahd where the statement has been 
made under a mistake, the court ought 
to the liberal in allowing the amend- 
ment. Case law discussed. (Paras 9, 10) 


In a suit for declaration of title and 
confirmation of possession, the defend- 
ants filed an application for amendment 
of written statement and took the stand 
thereby. that the property of both the 
branches (the ancestors of defendants) 
was never partitioned and the branch 
which transferred the property to the 
plaintiffs had only two annas share’ in 
the property. Earlier they had taken the 
stand in the written statement that 
though there was a partition the branch 
which transferred the property to the 
plaintiffs had got 8 annas shares in the 
property, Thus the stand taken in the 
amendment conflicted ‘with the stand 
already taken. Moreover defendants qid 
not plead for substitution : of: ‘stand ner 
did they plead that the stand already 
taken by them was erroneous. Thus: the 
amendment. proposed was a complete 
volte face and both the stands could 
not co-exist. It was more so when those 
‘were not alternative pleas: Further there 
was no plea of inadvertence or mistake. 
The amendment sought in such circum- 
Stances was Tejected. (Paras 8, 11) 


‘Cases -Referred-: Cinol: Paras 
AIR 1977 SC 680 ` 

AIR 1977 Cal 333 _ | 9 
(1973) 2 Cut WR 1689 . . 4 10 
AIR 1969 Ori 267... . l 10 
AIR 1953 Mad 958 . 9 


(1884) 26 Ch D 700, Cropper. v. Smith’ 9 


'S. C. Mohapatra and A. K. Sahoo, for 
Petitioners B. &. chia for: ‘Opposite 
‘Parties,:: © s5: Ya, 

ORDER : — This ` ` revision is | ' directed 
‘against an order of the Munsif, ` Bhadrak, 
Tejecting an application for amendment 
of the written “statements filed by de- 
fendants 1, 2 and 3. 


2.. The plaintiff instituted ` a "guit “for 
‘declaration of. title.. confirmation, of pos- 
session; in the.. alternative. for recovery 
of, possession ‚and inj unction, . The . . Süt 
properties are. comprised - in iwo,- Sche- 
dules ‘A? and. ‘B’ . which „originally: be- 


_donged to. the. Behera - family. | Long. be- 
fore. 1928, the. members.. had -. amicably 


.divided the . “property: | by. -partition Ey 


“metes. and - ‘bounds. setting. apart a... tark 


cand the: oad. for. common | -use... . In. view 


! 


amendment clarifying the . 
statement already made can be allowed ` 
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of the partition, in the record-of-rights 
of 1928, the property stood separately 
recorded as per the allotment. 


3. Schedule ‘A’ property passing 
through various hands in ‘course of 
transactions ultimately reached the 
plaintiff who purchased the same by a 
registered sale deeq dated 7-1-1963. 


4. In regard to the ‘B’ schedule pro- 
perty, it is the plaint case that this pro- 
perty fell to the ‘share of the branch 
consisting of Jaladhar, Naran and Nisa- 
kar, On the death of Naran and Nisa- 
kar, Jaladhar became the sole survivor 
and sole owner of the “B’ schedule pro- 
perty. On his. death, his mother Pata 
iby registered sale deed dated 6-6-49-:sold 
the same to Gangua, who in turn, by 
registered sale deeq dated 26-5-1959 sold 
the property to Muralidhar {defendant 
No. 13). By registered sale deed dated 
29-1-64, Muralidhar sold the “B’ sehe- 
dule property to the plaintiff. The plain- 
tiff has alleged that the defendant No. 3 
claiming to have purchased the property 
from defendants 1 and 2 forcibly con- 
stricted a thatched structure ‘over a 
part of ‘B’ schedule property and 
imespassed over another portion. On 
‘these allegations, the suit has been filed 
for the reliefs stated above, 


5. Defendants 1 and 2 together have 
filed one written statement ang defend- 
ant No. 8 another. Their plea virtually 
is the same. According to them, there 
was a partition in the Behera family and 
the 'ẹW schedule property fell to the 
share of Kali and Dinei, who belonged 
to the branch of Bali. In the “B’ sehe- 
dule, Kali had: half share and Dinei the 
other half. In the remarks column of 
the 1928 settlement record-of-right the 
property was erroneously recorded in 
the names of Nisakar, Naran and Jala- 
dhar; They disputed that the ‘B sche- 
dule was exclusively allotted to the 
branch of Narana, Jaladhar and Wisakar 
as alleged by the plaintiff. Their plea is 
virtually that Schedule “B’ was not ex- 
clusively allotted to the branch of 
Nara, Jaladhar and Nisakar; but was 
allotteg to Dinei and Kali, the latter's 
lega] representatives being Naran, Jala- 
dhar and: Nisakar. (See paras. 9 and 14 
ef the written statement). The half share 
belonging to the branch of Kali, father 
ef Jalathar Naran and Nisekar devolv- 
ed upon MNisakar’s daughter Anudi, after 
whom: defendant No. 4: inherited, the 
half share ia the B schedule, ‘The 


Bhaskar Chandra v. Ranitai Rice Mill Co, 


culminating in 


ALR, 


other half share of Dinei was succeeded 


on his death by his son Arjun and after 
him by defendant No. 1. So, de- 
fendants 1 ang 2 were the joint owners 
of the “B’ schedule. The manner of pass- 
ing of the property from hand to hand, 
as alleged in the plaint, has been denied, 
According to the defendants, Jaladhar 
did not become tke sole owner by sur- 
vivorship, nor dic Pata acquire full 
ownership over ‘B’ schedule, So, trans- 
fer by her and the subsequent transfers 
tae purchase by the 
plaintiff has not clothed the plaintiff 
with any title to the ‘B’ aus pro- 
perty. 

6. The suit was filed in the year 1976, 
Issues were framed on 4-1-78. Hearing 
of the suit was being adjourned on some 
ground or the other. On 3-12-79, de- 
fendants 1, 2 and 3 filed an application 
under ©, 6, R. 17 of the Civil P. C. for 
amendment of their written statements 
by way of substituting the genealogy 
given .in para 30 and adding three para- 
graphs as paras 31, 32 and 33. The 
ground on which the amendment was 
sought is as follows:— 


“That the aforesaid defendants hava 
filed théir written statement and are 
contesting the suit. In the earlier writ- 
ten statement, the genealogy which was 
given was not complete and certain 
other particulars were not incorporated 
in details althoug; such defence has 
been taken in the earlier written state- 
ment. Further in view of the orders of 
the Court. dated 16-11-79 for proceeding 
with the suit against defendants Nos. 1 
fo 3 and 7. to 9 and ordering the suit 
having abated against -defendant Wo. -6, 
it is necessary to amend the. written 
statement by way of incorporating as of 
defence, the plea of abatement of the 
entire suit, for a proper adjudication of 
the suit and for ends of justice it is 
mecessary to amend the written state- 
ment as otherwise the defendants | ‘shall 
incur. irreparable loss.” _ 


7. As the reason would go to indicate 
the plea was that “certain other. parti- 
culars were not incorporated in details 
although such defence has been taken 
in the earlier written statement”, which 
amounted to a plea fer permission to 
amplify or clarification of the existing 
pleadings which: are either nebulous. or 
tryptic. They did not plead for taking an 
inconsistent plea. “They id not seek 
substitution of any of ` the paragraphs 


KT 
4 
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containing vital pleadings on the ground! 


that those pleadings were mistaken be- 


cause they hadi not the complete mater- 
iais with them- or that the pleadings 
were not properly framed. py the coun- 
sel. They wanted. amplifization of the 
existing pleadings. The’ learned Munsif 
allowed the prayer for. substitution of 
the genealogy; but rejectsd! the rest of 
the prayers. 

& Now let us see what they sought 
to incorporate by way of amendment .— 

“That the family property of both the 
branches were never partitioned : in 
metes and bounds at an; time ‘neither. 
before the 1928 settlement nor there- 
after, But: different. persons of the family 


were possessing different lands: -for the 
sake of convenience amicably. The note 











- of possession in the current Settlement 


a 


Record of Rights does not reflect, the 
extent of lands according to the “share 
of the parties. According to the gemea- 
logy Narayan, Nishakar end Siba have 
got two annas eight pahi interest, Bagi, 
the wife of Madan had two annas and 
eight pahi interest, Arjuna hadi two 
annas and eight pahi interest, Mini and! 
her son. Markanda both kad four- annas: 
interest and Daitari had four annas 
interest. The note of pozsession ‘ record~ 
eq in. the suit © Si Khata. has not been 
made- in; accordance: with the aforesaid 
shares.. 


By the stand takem in. these: defendants 
1, 2 and 3 have totally gone back om 
their stand in the written statements as 
disclosed’ in. paras 8 ang 14 thereof. I 
have already extracted: the gist of the 
stand in paras 9 and 14 of their written 
statement. These: defendants da not 
plead for substitution om ‘the stand. 
They do not plead that the stand taken. 
by them. in para 9 — that though there 
was’ a partition, in the Behera. family, 
the. ‘B” schedule fell. tc the share of 
Kali and Dinei and not to the exclusive 
share of Kali whose -legal representa- 
tives are Naran, Jaladhar- and Nisakar— 

is erroneous. While admitting the parti- 
tion, . they raise a dispute as: to the al~ 
Totment, Whereas: it is the case of the 
plaintiff that “B’ schedule was: exclusive-, 
ly allotted to the stare. of .- Kali’s 
branch to, which Naran, . Jaladhar- and 
Nisakar. belonged, the defendants. plea: 
in the written statements is that the 'B? 
schedule -was -allotteg to Dinei and! Kali.- 
Now the amendment progosed - {s-a eomm 







Bhaskar Chandra v. 


Substitution of paras 25 


Ranita} Riee Mi €o. Gri. 19 


plete volte face and both the paragraphs 
cannot. co-exist. ‘These are not altema-f 
tive pleas nor is para 31 sought ‘to be 
introduced as substitution of what has 
been stated in paras 9 and’ 14. The de- 
fendants seek te wriggle out of the 
categorical admission in paras 9. and, 14. 
The stand: now- taken. conflicls with, the 
stand already taken, | 

$. It is true that rules of procedure 
are hand-maidi of justice andi are not to 
be utilised as boobytraps: for unwary 
suitors and prayer for amendment. of 
the written statement. should nop be 
considered with the same rigous andi 
strictness as: prayer for amendment. of 
the plaint. It is also: no. doubt true that 
all amendments. ought ta: be allowed 
which, satisfy the tivo: conditions: (a) of 
not. working injustice to the other side, 
and (ib). of being necessary for purpose: 
of determining tl real questions. in 
controversy between the parties. F need| 
only quote the oft queted dictum of 
Lord Justice Bower in. Crepper v. Smith 
(1884), 26 Ch DB. 700c— ' . 

“Tt is well established’ principle that 
the object, of Court: is to decide the rights: 
of the parties ang not to pmish them 
s makes ety make im the duet 








Laow. of ne kind of error er mistake 
which is not fraudulent or intended ta 
averreach, the Court ought not te cor- 
rect if it can be done’ without injustice 
to the other party, Courts do: not exist 
for the sake of discipline, ‘but. for the 
sake of deciding matters in controversy, 
and I do not regard’ such. amendment as 
a matter of favour or ef grace... It 
seems to me that as soo as it: appears 
that the way im which a party has fram- 
ed his case will not lead to a decision of 
the real matter In controversy, it is as’ 
much a: matter of right Orr his part to 
have it corrected) if it can be done 
without injustice, as anything else in. the 
case Is a matter of rig 

In Mis. Modi Spinning & “Weaving 
Mills Co, Tad, v: M/s: Ladha Ram. & Co., 
(AIR 19777 SC 680} it, was observed’. 
(para 9):— l l 

ese ihe defendants. cannot be allow- 
ed, to change completely the- case made 
im paras 25 andi 26 of the writtem state- - 
ment and substitute am entirely differ- 
ent and! ney case, . 

_Tt is: true that inconsistent - pleas: cam 
ke made im pleadings: but the- effect of 
and 26 is not 


- 80 Ori, 


making inconsistent and alternative 
pleadings but it is seeking tp displace 
the plaintiff completely from the admis- 
sions made by the defendants - in the 
written statement...... 

In Biva’s: Pvt. Ltd. v. West Bengal 
Khadi & Village Industries Board (AIR 
1977 Cal 333), it was held (At p. 335):— 
“that by the proposed amendment the 
defendant tries to make out a new 
claim ang to set up anew case than 
what was made in the earlier written 
statement. Moreover, by this proposed 
amendment the defendant is attempting 
to negative the admission that they 
were the sole selling agents of the pro- 
ducts of the plaintiff.” 

In Shaik Masthan Sahib v. Balarami 
Reddi (AIR 1953 Mad 958), it was held 
“Where by the proposed . amendment 
the respondent sought to negate his 
own admission in the written state- 
ment it should not be allowed”. 


| 10.. As I have. said a 
‘amendment clarifying the statement 
already made can be allowed (see ILR 
72 HP 657)* and where the statement 
has been made under a mistake, 
court ought to be liberal in allowing the 
amendment (see Aintha Swain v. Nila- 
kantha Biswal: AIR 1969 Ori 267). In 
Aintha Swain’s case the defendant by 
mistake stated the year of execution of 
the promissory note to be 1963 instead 
of 1962. During the course of argument 
in appeal, the mistake 
an application for amendment of. the 
written statement was made. . The de- 
fendant contended | that . the mistake had 
escaped his notice and was due to in- 
advertence. 
rejected the prayer. the matter came to 
the High Court. G. K. Misra, J, (as His 
Lordship then was) helg (At p. 268):— 

aipua It can hardly be denied that 
the defendant was not, vigilant nor dili- 
gent. But the amendment cannot be 
rejected in all cases where there is a 
lack of vigilance or diligence on the 
part of the defendant, The. crucial] test 
is whether what the defendant avers 
now is true or not” 








‘In Surji Dibya v. EVER 
Biswal (1973 (2) Cut WR 1689), G. K. 
Misra, C. J., held that the ‘inconsistency 
was on account of inadvertence and it 
was not a case of unequivocal admission 
which the defendants were being allow- 
IEA iS aR Le ER Meola SE 


*Citation seems to be not correct-Ed, . 


Muralidhar Pradhan v. State 


prayer for 


the 


transpired, So,. 


The appellate Judge having 


A. I. R: 


ed to resile from ang the true - position 
was supported by the plaintiff’s case.. 

Ii, I have already . indicated that 
the defendants do not plead inadvertence 
or mistake. The tenor of. their entire 
written statement as disclosed in para- 
graphs 9 and 14 is. in total conflict with 
the stand now taken and, in my opinion, 
the learneg trial Judge ‘rightly rejected 
the prayer, 

12. In the result, the revision has no 
merit and is dismissed. In the circum- 
stances, there would be no: order as to 
cosis, — k, 
Revision dismissed, 


— 


AIR 1983 ORISSA 80 
N. K. DAS AND R. C. PATNAIK, JJ. - 


Muralidhar Pradhan, Petitioner vı 
State of Orissą and others, Opposite 
Parties, 


. Origina] Jurn. Case No. 927 of 1977. 
D/- 30-3-1982. 

Orissa Education. Code, Article 287 — 
Exercise of powers under — Validity — 
De facto doctrine — Reconstituted 
managing committee of Schoo] appoint- 
ing teacher in. exercise of powers under 
Article 287 — Committee subsequently 
declared to be invalid by Court — Held, 
such declaration did not invalidate ap- 
pointment made by committee in inter- 
regnum as de facto committee, .(1912) 15 
Cal LJ 517, AIR 1976 Andh Pra 193 and 
AIR 1981 SC 1473, Rel. on. (Para 4) 
Cases Referred ; Chronological Paras 
AIR 1981 SC 1473 :1981 Cri LJ 876 4 
AIR 1976 Andh Pra 193 ~ 4 
(1912) 15 Cal LJ 517 7% 4 


A. Das and M. S. Pinda for Petitioner; 
Addl. Standing Counsel and G. i R, 
Dora, for Opposite Parties. 


DAS, J.:— Petitioner was appointed 
as a teacher in the Majhiakhanda M. E. 
School in the district of Puri on 2-6-1970. 


His appointment was approved by the 
Inspector of Schools, The reconstituted 
managing committee of the ‘school 


which appointed the petitioner as teacher 
was quashed by the High Court in 
©. J. C. No, 730 of 1970. ang . the old 
managing committee started function- ' 
ing. The High Court directed the D. I. 
of Schools to disburse the salary of the- 
teachers for the years 1971-72 and 1972- 
73. Another person’ was, appointed as 
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` 2,77,440, then the balance 
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35. From the decision in AIR 1977 
SC 1158, it is evident that 50 per cent 
has to be deducted for the amount which 
would have been spent by the deceased 
to cover day-to-day domestic expenses, 
payment of income texes and other 
charges and so the actuzl income lost 
to the family including value of the 
estate and the loss of the dependents 
would be 50 per cent of the total amount, 


. If I deduct 50 per cent from Rs. 5,54,880 


then the amount availak-e to the family 
will be Rs, 2,77,440. 

36. From the cases in the aforesaid 
book entitled ‘Motor Vehicles Act’, it is 
evident at Page 661 that deduction of 
25 per cent is allowable from the total 
compensation for lump sum payment. 
If 25 per cent is reduced from Rupees 
compensation 
payable to the appellants will be Ru- 
pees 2,08,080. If some allowance is made 
for the uncertainty of lives of the ap- 
pellants, then the appellants should be 
entitled to a total compensation of Ru- 
pees 2,00,000. In AIR 1977 SC 1158, 
when the deceased was in the grade of 
Rs, 590-30-830-35-900, a total compen- 
sation of Rs. 90,000 fr-us 13,500 was 
allowed. Under such circumstances, when 
the deceased, in the present case, was 
in the scale of Rs. 1,000-75-1300-100-1600 
the compensation Of Rs. 2,00,000 
appears to be a just compensation. I hold 
that pension amount would have been 
spent in day-to-day expenses and no 
evidence about gratuity amount was 
placed before us. 


37. Now the question: is, as to what 
amount of compensation should be 
allowed to each of the appellants, - Ap- 
pellant No. 1 is the widow of Shri Jayant 
Kumar Jain, the deceas=d, and appellant 
No. 2 is mother of the ceceased. Appel- 
lant No, 1 was aged 22 years and ap- 
pellant No. 2 was aged 47 years at the 
time of death of the deceased, I have 
already held in paras 18 and 19 that 
widow even after remarriage will be 
entitled to compensation as legal repre- 
sentative of the deceased, I have also 
pointed out in paragratvh 18. that the 
widow has been remarried with the 
younger brother of the deceased who is 
neither in service nor self-employed in 
business. Hence her remarriage is of no 


consequence, Under sucy circumstances, 
the. compensation has to be calculated 
keeping . this circumstznce into view. 


Considering the probatilities of 
1983 Pat/4 IHI G—31 


their 


Sobha Jain v, B §, T. Co-op, Development Corpn, Ltd., Ranchi 
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lives, the widow of the deceased should 
get 2/8rd of the compensation and the 
mother of the deceased should get 1/3rd 
of the compensation. Under 


such cir- , 


4 


cumstances, I hold that appellant No.1, ` 


the widow of the deceased, will get com- 
pensation of Rs. 1,33,330 and appellant 
No, 2, the mother of the deceased, will 
get compensation of Rs. 66,670, 

38. Now the question is as to from 
which of the respondents Nos. 1 and 2 
what amount can be recovered, In para- 
graph 42 of the judgment, the Tribunal 
has come to a finding that in accordance 
with S. 95 (2) (a) of the said Act and 
also under the terms of the Insurance 
Policy, limit of the liability of respon- 
dent No, 2—defendant No. 2 is only up 
to Rs. 50,000 and so defendant No. 2, the 
insurer, is liable only to the limit of 
Rs. 50,000 and the balance has to be re- 
covered from defendant No. T, 


39. Learned counsel for the appel- 
lant has relied on the case of New Asia- 
tic Insurance Co. Ltd. v, Pessumal 
Dhanumal Aswani (AIR 1964 SC 1738) 
where it has been held that the contract 
between the insured and the company 
may not provide for all the liabilities 
which the company has to undertake 
vis-a-vis the third parties, in view of 
the provisions of the Act and once the 
company had undertaken liability to 
third parties incurred by the persons 
specified in the policy, the third parties’ 
right to recover any amount under or 
by virtue of the provisions of the Act is 
not affected by any condition in the 
policy and considering this aspect of the 
terms of the policy, it is reasonable to 
conclude that proviso (a) of para 3 of 
Section II of the Policy is a mere condi- 
tion affecting the rights of the insured 
and the persons to whom the cover of 
policy was extended by the company, 
and does not come in the way of third 
parties claim against the company. . In 
that case Para 1 of Section II of the 
Policy indemnified the insured i.e, Ansari 
who effected the policy, in the event of 
accident caused by or arising out of the 
use of the motor car, against all sums 
which he may become legally liable to 
pay in respect of death and bodily in- 
jury to any person, The observation was 
made as certain other conditions were 
mentioned in the policy. 

40. Learned counsel for the appel- 
lants has also relied on the case of Bri- 


tish India General Insurance Co, Ltd, v, _ 


50 Pat, 


— 


: down that a policy of insurance 


Captain Itbar Singh (AIR 1959 SC 1331) 
where it has been laid down that the in- 
surer, if party to the litigation, can take 
only the defences as are available in 
S. 96 (2) of the said Act. — 


41, S. 95 (2) (a) of the said Act lays 
shall 
cover any liability incurred in respect of 
eny one accident, where the vehicle is a 
goods vehicle, up to the limit of fifty 
thousand rupees in all. S., 96 (1) of the 
said Act lays down that the insurer 
shall pay to the person entitled to the 
benefit of the decree any sum not ex- 
ceeding the sum assured payable under 
the policy as if he were the judgment- 
cebtor, in respect of the liability toge- 
ther with any amount payable in res- 
pect of costs and any sum payable in 
respect of interest on that sum by vir~ 
tue of any enactment relating to interest 
on judgments. In a recent decision in 


. the case of Motor Owners’ Insurance Co. 


Ltd. v. Jadavji Keshavji Modi (AIR 1981 
SC 2059), it has been held by the Sup- 
reme Court that the liability of the in- 
surer is to the extent mentioned in Sec- 
tion 95 (2) (a) of the said Act. It is 
evident from the cases at page 611 of the 
aforesaid book entitled ‘Motor Vehicles 
Act’? that where under the terms of the 
policy of Insurance, the insurer has 
agreed to pay compensation to third 
parties and covered the risk beyond the 
limit prescribed in S. 95 (2) (b), award 
can be made directing the insurer to 
pay higher amount and that, there is 
nothing in the provision of law to pre- 
vent the parties from contracting for 
insurance to cover an amount larger 
than provided in S. 95 of the said Act, 
Under suck circumstances, I hold that 
respondent No. 2 will be liable to pay 
only Rs. 50,000 and the balance amount 
will be recovered from respondent No. I 
with interest and cos; as ordered by the 
Tribunal. 

42. In view of my findings above, the 
appeal is allowed against respondents 
Nos. T and 2 on contest in part on the 
lines indicated above and it is dismissed 
ex parte against respondent No, 3 and 
on contest against respondent No, 4. 
However, the parties will bear their own 
casts of this court. 
` S, ROY, J— 43. I agree with the 
order proposed. I am, however, making 
some observation on one point, 


44, The question that has arisen in 


- Jagannath Tewar v, Gopal’ Prasad 


ALR 


the pendency of the application before 
the Tribunal, she will be entitled to 
compensation only for the period she 
was a widow. In my opinion merely be- 
cause a widow remarried, she will not 
forfeit her claim for compensation if it 


‘is shown that by remarriage her loss 


ie 


this case is whether in view of the fact. 


that appellant No, J] remarried during 


has not been compensated, In this ease 
it is in evidence that the second hus- 
band of appellant No, 1 has no indepen- 
cent source of income, whereas her pre- 
vious husband was in service in the 
grade of Rs. 1000-75-1300-100-1600 per 
month. In view of the same, it must be 
held that appellan; No. 1 is entitled for 
compensation for the death of J ayant 
Kumar Jain, her first husband. 

| _ Appeal allowed 


Finnan 


AIR 1983 PATNA 59 
S. K. JHA AND A. K. SINHA, JI. 


Jagannath Tewar, Appellant v. Dr. Gopal 
Prasad, Respondent. Í 


A. F. A. D. No. 601 of 1979, DJ- 24-11- 
1982. + 


Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947), Sections 11 (1) (d), 
3. 8 (2) and (3) — Suit for eviction on 
ground of default in payment of rent — 
— Defence that rent was paid in excess of 
contractual rent for which landlord wags 
entifled and hence excess should be adjusted 
towards rent for period of default — Tenant 
whether can escape from eviction. (Contract 
Act (1872), S. 65). 

In a suit for eviction under S. 11 (1) (d) 
on the ground of deZault in payment of rent 
for three months it was found that the tenant 
was inducted in premises in question on a 
rental of Rs. 100/-. The tenant claimed that 
tke rent for the house in question was only 
Rs. 30/- and the additional amount of 
Rs. 70/- was by way of rent for ad- 
ditional fixtures and fittings, to which 
the landlord was not legally entitled. 
Shern of all details, the tenant went on pay- 
ing the rent at the rate of Rs. 100/- pep 
month from the date of the initiation of the 
tenancy. The defence of the tenant was that 
since the realisation of the amount of Rupees 
100/- per month was contrary to law aad 
the money was retained by the landlord, he 
was entitled to take into account the excess 
payment for adjustment towards future pay- 


* From decision of Shree Mohan Prasad, 
Addl. Dist. Judge, Monghyr, D/- 18-7- - 
1979. 7 
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ment which would not make him a defaulter 
within the meaning of the Act, and hence 
he was not liable for evicticn. 


Held that, the tenant could not escape 
eviction by seeking adjustment of alleged 
excess payment towards futcre payment. In 
view of Section 8 (2) and {3} if the tenant 
so opts, he may show hë willingness by 
notice to the landlord to have such excess 


adjusted from out of the future rent pay- 


ment by him. If the opticn of adjustment 
has not been exercised by the tenant, it will 
be futile for him to urge th=t merely because 
some excess to which he 5 entitled, either 
for a refund or adjustment. is lying in the 
hands of the landlord, he is immune from 
payment of the rent and future rent. 
(Para 5) 
At the very inception of the tenancy the 
parties were at minds ad idem with regard 
to the rate of monthly rent payable. Assum- 
ing that the rent for the premises in ques- 
tion was Rs. 30/- per month only, yet having 
regard to Section 3 of the Act such a con- 
tract was illegal but not vaid. (Para 6) 
Also, on evidencé on record, the tenant 
was all along aware of the fact that he was 
entering into a contract which was prohibited 
by law. What being so, the principle of pari 
delicto is attracted. Where money is volun- 
tarily paid under an illegal agreement which 
has been carried into effect, the money so 
paid cannot be recovered back if the parties 
are in pari delicto and they had knowledge 
of the illegality of the agreement before 


-payment. Section 65 of fae Contract Act, 


1872 has no application in such a case. 

= {Para 6) 

Cases Referred: | Chronological Parag 

(1979) S. A. No. 257 of 1977, Dj- 16-8-1979 
(Pat), Ramjit Singh v. Shanti Devi 5 


AIR 1977 SC 1217 5 
AIR 1976 Pat 195 : 1975 BBC] 494 5 
AIR 1951 Pat 463 : ILR 30 Pat 137 6 


(1904) 1 KB 558 : 90 LF 245 : 73 LIKB 
373, Harse v. Pearl Life Assurance Com- 


pany 6 
(1869) 4 QB 309 : 21 LT 359 : 38 LJ QB 
225, Taylor v. Chester _ 6 


S. C. Ghose and Devendra Narain Sinha, 
for Appellant; A. N. Chatterjee, for Re- 
spondent. 

JUDGMENT :— This is an appeal by the 
tenant defendant against the judgment of 
affirmance. The suit was one for eviction 
brought by the landlord respondent under 
Section 11 (1) (d) of thz Bihar Buildings 
(Lease, Rent and Eviction) Control Act, 1947 
(hereinafter to be referred to ag the ‘Act’) 


Jagannath Tewar v. Gopal Prasad - 


Pat. 51 


on the ground of default in the payment of 
rent within the meaning of the Act. 


2. The only defence taken was that it 
should be deemed that the appellant was not 
in default in payment of arrears of Tent as 
he had already overpaid in excess of ths 
contractual rent before the period of . the 
alleged default. Whe period of the alleged 
default was December, 1970 and the months 
of January and February, 1971. 


3. Admittedly sometime in the year 1965 
the appellant was inducted as tenant in the 
premises in question by one N. K. P. Agra- 
wala (or Agrawal) on a rental of Rs. 100/- 
per month including fixtures and fittings. 
The appellant claims that the’ rent for the 
house in question was only Rs. 30/- and the 
additional amount of Rs.70/- was by way of 
rent for additional fixtures and fittings, to 
which the respondent was not legally entitled. 
Shorn of all details, the appellant went on 
paying the rent at the rate of Rs. 100/- per 
month from the date of the initiation of the 
tenancy. The house admittedly belonged to 
the joint family of the afore-mentioned 
N. K. P. Agrawala. On or before the ist 
of February, 1970 there was a partition in 
the joint family of Agrawala and the house 
in question was allotted to the share of the 
present plaintiff landlord (respondent). From 
the period beginning 1st Feb., 1970 the ap- 
pellant began paying rent to the plaintiff a: 
the same rate of rent of Rs. 100/- with effec: 
from the Ist of Feb., 1970. For the months 
of December, 1970 and January and 
February, 1971 a cheque was issued by the 
appellant drawn in favour of the respondent 
by way of 3 months’ rent at the same rat2 
which, again, was admittedly dishonoured by 
the bank since the appellant had no credit 
in his account. Yhereafter, on the ground 
of default the respondent landlord instituted 
the present suit for eviction on aceount cf 


the failure in payment of 2 months’ rent zs 


envisaged in Section 11 (1) (d) of the Act. 
Both the Courts below have decreed the suit 
for eviction. There has been some variation 
made by the lower appellate Court in the 
operative portion of the judgment with re- 
gard to the future rent payable. The trial 
Court had held that the plaintiff respondent 
was entitled to recover the arrears of rent at 
the rate of Rs. 30/- for December, 1970 azd 
January, February and March, 1971, but 
from April, 1971 to June, 1971 he was 
entitled to recover rent at the rate of Rupezs 
100/~ per month, This was evidently beyord 
the scope of the sùit and the lower appel- 
late Court reversed this finding of the trial | 
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Court and held that the plaintiff was entitled 
to a monthly rental of Rs. 30/-. 

4. The only question which arises for 
consideration in this case and on account of 
which this appeal has been referred to a 
Division Bench is as to whether the appel- 
lant was entitled to claim an adjustment from 
out of the amounts deposited earlier than 
December, 1970. It was contended on behalf 
of the appellant that since the realisation of 
the amount of Rs. 100/- per month was con- 
trary to law and the money was retained by 
the respondent, the appellant was entitled to 
take into account the excess payment for 
adjustment towards future payment which 
would not make him a defaulter within the 
meaning of the Act. 

5, The argument of Mr. S. C. Ghose, 
learned counsel for the appellant is mis- 
conceived. In the case of Raghunandan Pra- 
sad v. Deonarain Singh, 1975 BBCJ 494: 
(AIR 1976 Pat 195) a single Judge of this 
Court (namely, S. K. Jha, J.) had held that 
it would be seen from a plain reading of the 
two provisions as incorporated in S. 8 (2) and 
(3), that two modes have been prescribed for 
Teimbursing a tenant who has paid any 
money in excess of the fair rent fixed by the 
Controller. One is right to have the excess 
so paid refunded to him. This may be so 
done by a suit or any other remedy available 
in law. The other mode is that if the tenant 
so opts, he may show his willingness by 
notice to the landlord to have such excess 
adjusted from out of the future rent payable 
by him. If the option of adjustment has not 
been exercised by the tenant, it will be futile 
for him to urge that merely because some ex- 
cess to which he is entitled, either for a re- 
fund or adjustment, is lying in the hands of 
the landlord, he is immune from payment of 
the rent and future rent. It is true that in 
that case the provisions of Sec. 8 (2) and (3) 
of the Act were under consideration. The 
principle, however, has been approved by a 
Bench. of this Court in an unreported deci- 
sion relied upon by Mr. Ghose in the case 
of Ramjit Singh v. Shanti Devi (Second Ap- 
peal 257 of 1977 decided on 16-8-1979). Mr. 
Ghose vehemently relied upon that Bench 
decision to show that if money in excess of 
the contractual rent is lying in the hands of 
the landlord, it would be a mere technicality 
to hold that there has been a default in the 
payment of rent for any subsequent period 
if the entire rent for the period complained 
' of is already lying in deposit with the land- 
lord. We are afraid there is some mis- 
apprehension with regard to the intent and 
purport of that Bench decision. That was a 
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case of enhancement of rent during the con- 
tinuance of the tenancy contrary to the provi- 
sions of Section 4 of the Act and, therefore, ' 
any unilateral act on the part of the land- 
lord in enhancing the rent contravening a 
statutory provision, which prohibits such an 
action, would not enure to the benefit of the 
landlord. That is not the case here. There 
has been no enhancement of rent ever since 
the inception of the tenancy. On the con- 
trary, the rent receipts which are on the re- 
cord -show that the consolidated amount of 
Rs. 100/- per month was paid inclusive of 
all fixtures and fittings. At no point of time, 
it is the appellant’s case that the rent having 
been initially fixed by contract between the 
parties, the minds being ad idem, there was 
any enhancement made by the landlord. Mr. 
Ghose next relied upon a decision of the Su- 
preme Court in the case of Radha Kishan 
Sao v. Gopal Modi (AIR 1977 SC 1217). 
That case has not been rightly pressed into 
Service by learned counsel. The facts of 
that case were that Rs. 50/- was fixed as the 
monthly, rent of the premises leased out and 
the landiord enhanced the rent by Rs. 28/- 
fcr some alleged extra amenities. In such 
circumstances, the Supreme Court held that 
the plaintiff was not under any legal obliga- 
tion to pay extra rent with regard to 5 
almirahs and 6 racks. If he had duly paid 
the contractual rent of Rs. 50/- per month, 
he was no defaulter in the eye of law. Thus, 
there is no analogy to the facts of the in- 
stant case. 


6. There is yet another legal hurdle in the 
way of the appellant’s case. At the very in- 
ception of the tenancy the parties, as we have 
already stated earlier, were at minds ad idem 
with regard to the rate of monthly rent pay- 
able. Assuming for the sake of argument 
and, as has been found by the Courts below 
—~ the rent for the premises in question wa 
Rs. 30/- per month only, yet having regard 
to Section 3 of the Act such a contract was 
illegal but not void. In this context, S. 3 
needs to be quoted. It reads thus— 

“It shall not be lawful for any person to 
claim or receive, in consideration of the 
grant, renewal, or continuance of a tenancy 
of any building, the payment of any premium, 
salami, fine or any other like sum in addi- 
tion to the rent, or the payment of any sum 
exceeding one month’s rent of such building 
as rent in advance.” 

Although the law enjoins that any dereliction 
in the matter of statutory obligation is not 
permissible and a positive inhibition on the 
part of the landlord is prescribed, the tenant, 
on the facts and in the circumstances of the 
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case, was fully alive to this legal position. 
Ext. C, which is the appellants own docu- 
ment and is in reply to a egal notice served 
by the respondent, for all intents and pur- 
poses, shows that at the time when the 
tenancy was created, there was no extra fitting 
or fixture but it was merdy a ‘cloak’ for 
realising more money for the lease-hold pro- 
perty. On the appellants own showing, 
therefore, he was all along aware of the fact 
that he was entering into a contract which 
was prohibited by law, if at all his case is to 
be believed. That being s3, the well-estab- 
lished principle of pari dezicto is attracted. 
It is well-settled that where money is volun- 
tarily paid under an illegal agreement which 
has been carried into effext, the money so 
paid cannot be recovered back if the parties 
are in pari delicto and they had knowledge 
of the illegality of the agreement before 
payment. Section 65 of the Contract Act, 
1872 has no application ir such a case. In 
this connection, a quotation from the case of 
Taylor v. Cheater, (865: 4 QB 309 at 
pp. 313-314 is apt— 


“The maxim that ‘in pari delicto potior est 

conditio possidentis’, is as thoroughly settled 
as any proposition of law can be. It-is a 
maxim of law, established, not for the bene- 
fit of plaintiffs or defendarts, but is founded 
on the principles of public policy, which 
will not assist a plaintiff who has paid over 
money or handed over property in pursuance 
of an illegal or immoral contract, to recover 
it back, ‘for the Courts will not assist an 
illegal transaction in any respect?.” 
Similarly, Collins, Master af the Rolls, in the 
case of Harse v. Pearl Life Assurance Com- 
pany ((1904) 1 KB 558 af-p. 569) observes 
that— 


“It is clear law that where one of two par- 


~ ties to an illegal contract says money to the 


other, in pursuance of the contract, it cannot 
be recovered back ... ... .. unless there can 
be introduced the elemerz of fraud, duress 
or oppression.” 


These dicta of the English Courts have been 
applied times without number by the Indian 
Courts. Without multiplying the decisions, 
we may refer merely to < Bench decision of 


this Court in the case of J. C. Field Electric 


Supply v. K. Agarwala, (1951) ILR 30 Pat 
137 : (AIR 1951 Pat 463). If, therefore, the 
appellant having full knowledge of the illega- 
lity of the contract has made payment con- 
trary to law without any oppression or 
coercion, it cannot lie in his mouth now to 
say that ‘since I have paid you more, I shall 
pay you no further’. 


tarna 


Rudranath v. 


Sheo Shankar Pat. 53 


7. The matter would have been quite / 
different if the appellant would have paid 
even at the rate of Rs. 30/- per month for 
the months of December, 1970 and January 
znd February, 1971, and we could perhaps 
have given some relief to him. But ad- 
Mittedly no payment whatsoever has been 
made for the aforesaid 3 months. We thus 
nd no infirmity in the judgments of the 
Courts below, holding that the appellant has 
defaulted in paying the rent for 2 months, 
shereby disentitling him to continue in pos- 
zession of the lease-hold premises. The de- 
cree for eviction must, therefore, be upheld. 

8. This appeal, accordingly, fails and is 
dismissed with costs throughout, 

Appeal dismissed. 


AIR 1983 PATNA 53 


HARI LAL AGRAWAL AND 
S. SHAMSUL HASAN, JJ. 


Pandit Rudranath Mishir and others, Ap- 
pellants v. Pandit Sheo Shankar Missir and 
others, Respondents. 


A. F. O. O. No. 353 of 1971, D/- 19-10- 
1982.% 


Civil P. C. (5 of 1908), Ss. 16, 17 and 115, 
0. 7, R. 10, O. 6, R. 17 — Court not having 
jurisdiction to entertain suit — Cannot allow 
amendment of plaint. 


The granting of an amendment postulates 
an authority of the Court to entertain the 
suit. But where there is inherent lack of 
jurisdiction in the Court to entertain the suit 
itself, it cannot make any order for amend- 
ment of the plaint to bring the suit within 
its jurisdiction. In such a case the Court 
would be exercising its jurisdiction which is 
not vested in it and, therefore, passing of 
any order would amount to usurping a 
jurisdiction not vested in it. In such a case 
the Court is bound to return the plaint to 
be represented to the proper Court in which 
the suit ought to have been instituted. After 
the plaint is returned for presentation to the 
proper Court, the plaintiff can amend the 
plaint and represent it to the same Court. 


Case law discussed. (Para 4) 
Cases. Referred: Chronological Paras 
AIR 1979 Cal 55 3 
AIR 1978 Cal 133 3 
AIR 1960 Cal 540 3 
AIR 1953 Assam 102 3 
AIR 1953 Nag 273 3 


Seenaa e Gee A a raaa n 
* Against order of A. Ahmad, Sub. Judge, 
First Court, Arrah, D/- 15- 9. 1971, 


LZ/LZ/F462/82/JDD/SNV 


54 Pat. 
AIR 1949 Mad 719 3 
AIR 1935 All 842 3 


Jagdish Pandey, Ramanuj Prasad Singh 
and Indu Bala, for Appellants; Mahendra 
Prasad Pandey, Amarendra Kumar - Singh 
and Naresh Kumar Sinha, for Respondents, 


HARI LAL AGRAWAL, J.:— The short 
question of law involved in this miscellane- 
ous appeal is as to whether a Court not 
having jurisdiction over the suit itself, can 
allow amendment of plaint. 


2. The suit in question was filed in the 
first Court of the Subordinate Judge at 
Arrah for partition of certain joint family 
properties. Undisputedly ail the immoveable 
properties sought to be partitioned were 
situated in the district of Balia in Uttar Pra- 
desh, barring a savings bank account in the 
State Bank of ‘India at Arrah branch. 


It appears that a question of maintainabi- 
lity of the suit was raised by the office and 
thereupon the plaintiffs filed a petition on 
15-5-1970 for amendment of the plaint which 
was allowed. The question of jurisdiction 
was then taken up by the Court below and 
by order dated 18-5-1970, the Court record- 
ed the following ordér: 

(sic) 


Eo ng .. ... it appears that plaintiff has 
amended their plaint by including a building 
situated within the Arrah town which lie 
within the jurisdiction of the Court. In the 
circumstances let the plaint be admitted sub- 
ject to the objection, if any, raised by the 
defendants.” 
When the defendants appeared, defendant 
No. 6 raised the question of jurisdiction and 
maintainability of the suit and the Court pro- 
posed to decide it as a preliminary issue. On 
- 15-9-1971 when the matter was taken up, the 
plaintiffs did not participate in the hearing 
and the issue of jurisdiction was decided 
against them by the impugned order.’ The 
Court took the view that regard being had 
to the fact that the suit itself was beyond the 
: jurisdiction of the Court, the amendment of 
the plaint was without jurisdiction and the 
` only course left for it was to return the plaint 
for its presentation in the proper Court. It 
accordingly directed for return of the plaint 
to the plaintiffs’ pleader. The plaintiffs have 
accordingly filed this appeal. 
i 3. Section 16 of the Civil P. C. inter alia, 
_ prescribes that suits “for partition of im- 
; moveable property .. .. Shall be instituted 
: in the Court within the local limits of whose 
, jurisdiction the property is situate”. 


Rudranath v. Sheo Shankar 


A-I. R. 


Mr. Jagdish Pandey, appearing in support 
of the appeal, bowever, challenged the order 
on the ground that after the amendment of 
the plaint, as already stated above, the suit 
had become competent and maintainable in 
the Court below by virtue of Section 17 of 
the Code as one of the properties was situated 
i the territorial jurisdiction of the Court 

ow. 


The question is, as to whether the amend- 
ment itself could have been allowed by the 
Court below because unless this question is 
answered in favour of the plaintiffs, the suit 
undisputedly is beyond the territorial juris- 
diction. of the Court below. In this connec- 
tion the difference between the absence of 
jurisdiction and the error in exercise of it 
has to be kept in mind, since the existence 
of jurisdiction is very different from the , 
exercise of jurisdiction. When there is juris- 
diction over the person and the subject 
matter, a decision of all other questions in 
the cause is only an exercise of that juris- 
diction. The question, however, is not res 
integra and has fallen for consideration in 
various High Courts. No decision, however, 
of our own High Court was brought to our 
notice. 


Mr. Jagdish Pandey placed reliance on a 
decision of the Calcutta High Court in 
Subodh Kumar Chatterjee v. Union of India 
(AIR 1960 Cal 540), but that was a case of 
a plaint filed in the Court on its extra- 
ordinary original civil jurisdiction and the 
learned single Judge took the view that 
amendment of a plaint even in such a case 
can be allowed because the provisions of 
Order 7, Rr. 10 and 11 were not applicable 
to a chartered High Court. In that view of 
the matter amendment of the plaint showing 
that Court had jurisdiction could be allowed. 
All the decisions taking a contrary view, of 
the various High Courts, were distinguished 
by the learned Judge on this ground alone. 
It is, therefore, obvious that the authority of 
the Calcutta High Court has. got no applica- 
tion to the facts of the present case. 


In this connection I may in the first 
instance refer to two cases of the same High | 
Court.— (1) Mst. Zobra Khatoon v. Janab 
Mohammad Jane Alam (AIR 1978 Cal 133) 
and (2) Ratan Chand Khanna v. Mahendra 
Kumar (AIR 1979 Cal 55), where a contrary 
view was taken. Similar is the view of 
the Allahabad High Court in the case of 
Wirkha v. Ghasi Ram (AIR 1935 All 842) 
and of the Nagpur High Court. in Lalji 
Renchhoddas v. Narottam Ranchhoddas 
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(AIR 1953 Nag 273). Bath these cases, how- 
ever, related to pecuniary jurisdiction of tha 
' Court, but the principle remains the same. 


A learned single Judge of the Assam High 
Court in the case of H. C. Khan v. Purni 
Agarwalani (AIR 1953 Assam 102) also took 
a similar view as in the aforesaid two cases. 
Similar is the view of the Madras High Court 
in Varry Mutyalamma v. Dasary Narayana- 
swamy (AIR 1949 Mad 719). 


4. The principles laid down in the above 
cases are well established and are in keeping 
with the terms of Order 7, Rule 10 which 
provides that the plaint has to be returned 
for presentation to the proper Court where 
the suit should have beea instituted. 


The granting of an amendment postulates 
an authority of the Cozrt to entertain the 
suit. But where there is inherent lack of 
jurisdiction in the -Court to entertain the suit 
itself, it cannot make amy order for amend- 
ment of the plaint to t-ing the suit within 
its jurisdiction. In such a case the Court 
would be exercising its jurisdiction which is 
not vested in it and, therefore, passing of any 
order would amount to usurping a jurisdic- 
tion not vested in it. In such a case the 
Court is bound to return the plaint to be re- 
presented to the proper Court in which the 
suit ought to have been instituted. After 
the plaint is returned for presentation to the 
proper Court, the plaint can amend the 
plaint and represent it 10 the same Court. 
The question of abandoning a part of the 
claim in a case where the valuation of the 
suit is beyond the pecuniary jurisdiction of a 
Court, however, stands oz a different footing. 
In such a case no amendment of the plaint 
is necessary inasmuch as it is always open to 
the plaintiff at any stage of the suit to 
- abandon any part of its claim so as to bring 
it within the pecuniary jurisdiction of the 
Court. 


5. The situation in the case before us is 
entirely different and the trial Court has, 
therefore, taken a correct view of the law 
that the order amending the plaint was 
entirely without jurisdiction. I, therefore, 
do not find any error in the impugned order 
and this appeal must fail It is accordingly 
dismissed with costs. 


S. SHAMSUL HASAN. J. :— I agree, 
Appeal dismissed. 
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Badal Krishna v. State 


Pia 


* Pat, 55 


AIR 1983 PATNA 55 
(RANCHI BENCH) 


SUSHIL KUMAR JHA AND 
SATYESHWAR ROY, JJ. 


Badal Krishna Chatterjee, Petitioner v. The 
State of Bihar and others, Respondents. 


Civil Writ Jurisdiction Case No. 485 of 
1981 (R), D/- 19-7-1982. 


Bibar Coal Confrol Order (1956), Cis. 5 
and 8 — Constitution of India, Article 14— 
Order directing licensees to move their places 
of business beyond eight miles of coal mines 
— Order held valid and not arbitrary. 


By an order of the Sub-Divisional Officer 
the licensees were directed to shift their place 
of business, namely, the coal depots mens 
tioned in the respective licenses, beyond tha 
radius of 8 kilometres from the coal mines 
and after such a shifting to such a place 
they were called upon to furnish the situs of 
their business within one week to the 
Licensing Authority in order to enable him 
to suitably modify the place of business in 
the license in question. Under one of the 
conditions of the license, the licensee was 
bound to comply with -any direction that 
may, from time to time, be given by the 
State Government or by the licensing auth- 
ority about the sale, storage or accounting 
of coal. The validity of the Order being dis- 
puted, 

Held that (1) there was no merit in the 
contention that the expression “sale, storage 
or accounting of coal” in the license could 
not include the situs of business. Clause $ 
itself, while speaking of restriction against 
storage, speaks of the premises occupied by 
the businessman. Manifestly, therefore, sale 
or storage as well as the accounting shail 
have surely connection with the situs of 
business where the coal is to be sold, stored 
or accounted for. (Para 4) 


(2) It cannot be maintained that under 
Clause 5 the place where the business was to 
be carried on by the licensee was to be fixed 
by the Licensing Authority only, having re- 
gard, inter alia, to the needs of the people in 
general or the residents of a place in parti- 
cular and that the State Government could 
not override its decision by any order under 
the abovementioned condition of the licence. 
The simple reason is that Clause 5 itself 
speaks of the license in Form A being grant- 
ed and the said condition of the license in 
Form A is an inseparable part of Clause 5 
of the Control Order. (Para 4) 


JZ/3Z/E389/82/WNG 


56 Pat. 


(3) As regards the question whether the 
order fixing the situs of business is based on 
unreasonable considerations and is arbitrary 
and violative of Article 14 of the Constitu- 
tion, it is needless to say that such a policy 
‘decision in the interest of commercial ex- 
pediency or administrative exigencies is not 

eant only for particular needs but for all 
the licensees in the areas concerned keeping 
in view the needs of all the people in the area 
in general. This cannot be said to be either 
arbitrary or unreasonable, Case law ref. 
(Para 4) 


Cases Referred: Chronological Paras 


(1980) C. W. J. C. No. 259 of 1980 (R), D/- 
19-7-1980 (Pat), R. K. Coal Depot 
Pachamba v. Sub-Divisional Officer, Giridih 

: 5 

(1980) C. W. J. C. No. 260 of 1980 ŒR}, D/- 

- 19-7-1980 (Pat), Ramchandra Rajbanshi v. 
Sub-Divisional Officer, Giridih 

AIR 1978 SC 1456 

. AIR 1978 Pat 241 

AIR 1976 SC 789 

AIR 1960 SC 554 : 1960 Cri LJ 735 

1958 BLIR 820 : 1958 Pat LR 358 

AIR 1954 SC 224 : 1954 All LJ 203 

AIR 1954 SC 630 

AIR 1954 SC 741 

AIR 1952 SC 16 

(1948) 1 KB 223:177 LT 641: (1947) 2 All 
ER 680, Associated Provincial Picture 
House Ltd. v. Wednesbury Corporation 4 


S. B. Sinha and and R. K. Marathia, for 
Petitioner; T. Bodra, Govt, Pleader No. 2 
and Vijoy Pratap Singh Jr. Counsel to Govt. 
Pleader No. 2, for Respondents. 


ORDER :— In this application under Arti- 
cles 226 and 227 of the Constitution, the 
petitioner has challenged the legality and 
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validity of the order/direction dated 5th May, . 


1981, issued by the Sub-Divisional Officer 
(Supply) Dhanbad, respondent No. 2 (here- 
inafter to be referred to as ‘the Licensing 
Authority’. The copy of the impugned 
order/direction has been marked Annexure ‘I’ 
to the writ application. By the impugned 
order/direction respondent No. 2 in purport- 
ed exercise of the powers conferred on him 
under Cl. § of the Bihar Coal Control Order, 
1956 (hereinafter to be referred to as ‘the 
Control Order’) has directed all the licensees 
including the petitioner of the district of 
Dhanbad to shift their place of business, 
namely, the coal depots mentioned in the re- 
spective licences beyond the radius of 8 kilo- 
metres from the coal mines and after such a 
shifting to such a place they have been call- 
ed upon to furnish the situs of their business 


1. 


Badal Krish na v. State 


ALR, 
Within one week to the Licensing Authority 


-in order to enable him to suitably modify the 


place of business in the license in question. 
It has further been directed that if the place 
cf business is not shifted beyond a radius of 
€ Kilometres from the coal mines it will be 
treated as a violation of the terms and con- 
Citions of the licenses for which the petitioner 
along with the other licensees of the district 
may incur cancellation of their licenses treat- 
ing the same to be in contravention of the 
terms of the licenses and the dealers may 


‘further be liable for other actions under the 


law. The aforesaid order was received by 
toe petitioner on 9th May, 1981. The peti- 
tioner has challenged this order on a number 
af grounds, 


2, Before, however, we embark upon the 
question of law canvassed at the Bar, it is 
worthwhile to set out the admitted facts as 
are borne out by the petition and the counter- 
affidavit filed on behalf of the respondents in 
this case. The facts are that the petitioner 
along with the other licensees in the district 
of Dhanbad were carrying on their retail 
coal business within a radius of 8 kilo- 
metres from the coal mines. It was felt by 
fhe State Government that such a location 
af the coal depots where the business of the 
licensees was being carried on was neither 
commercially expedient nor suitable to the 
administrative exigencies. After - deliberating 
from time to time the State Government 
took a decision that all such licensees be 
directed to shift their situs of business to a 
place beyond the radius of 8 kilometres from 
tne coal mines in question. It was very well 
te presumed at this stage at least that the 
commercial expediency which the State Gov- 
ernment thought of was to stop the clande- 
Siine delivery of coal from the coal mines 
leading not only to loss of public exchequer, 
tut holding the society to ransom in so far 
as the supply and distribution of coal for 
cooking purposes were concerned, to the loss 
af business of the licensees and to the dis- 
comfiture of the domestic consumers of coal. 
The State Government having taken such a 
decision, the Commissioner for Food, Supply 
and Commerce was directed to issue a cir- 
cular who accordingly sent a circular to the 
Deputy Commissioner, Dhanbad, Ranchi, 
Hazaribagh, Giridih and Santhal Pargana. 
I: may not be out of place to mention here 
that only five districts have got coal mines 
beneath their surface. The circular issued 
by the aforesaid Deputy Commissioner is 
Letter No. 3688 Supply and Commerce/Patna 
15, dated 25th April, 1981. A copy thereof 
has been marked as Annexure ‘B’ to the 
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counter affidavit. It has been stated therein 
that the State. Government having decided 


and having felt that the situation of coal | 


dumps of private traders of the concerned 
coal mines is not desirable from the com- 
mercial and administrative point of view and 
having thoroughly gone into the matter the 
Government had decided tkat all the private 
traders must be shifted for the purpose of 
their coal business to a place beyond the 
radius of 8 kilometres fror the coal mines. 
As a result of this circular baving been issued 
at the instance of the State Government, a 
letter was addressed by the Deputy Commis- 
sioner, Dhanbad, to the Sub-Divisional Officer, 
Dhanbad, Chas, respondent No. 2, to give 
effect to the decision of the State Govern- 
ment. It was also directed that at least 
fifteen days’ time should be given to the 
licensees to shift the situs of their business 
to such a place which was beyond the radius 
of 8 kilometres from the ccal mines. A copy 
of this letter of the Deputy Commissioner 
dated 30th April, 1981, has been marked as 
Annexure ‘A’ to the counter affidavit. It was 
only pursuant to the aforesaid decision of 
the State Government and the letter issued 
by the Deputy Commissionzr (Annexures ‘B’ 


and ‘A’ respectively) that -espondent No. 2 . 


issued order/direction as contained in the 
impugned annexures to all the licensees in 
the district of Dhanbad including the peti- 
tioner. We are, however, not concerned in 
this case with other licensezs who have filed 
a separate writ application. We confine our- 
selves only to the notice issued to the pre- 
sent petitioner alone, being an individual. 


3. Learned counsel for the petitioner chal- 
lenges the legality of the aforesaid order/ 
direction on the following grounds. To use 
the language of Mr. S. B. Sinha, learned 
counsel for the petitioner himself, learned 
counsel submitted that the impugned order 
was issued in the purported exercise of the 
powers under Clause 5 of -he Control Order 
as already noticed above and the impugned 
direction/order is illegal bzcause the condi- 
tion precedent to the exercise of the power 
under Clause 5 of the Control Order being 
the need of the people of he locality, having 
been absent in Annexure ‘P, Licensing Auth- 
ority has no jurisdiction to issue such a 
direction/order in view of the fact that the 
power to choose a policy for a particular 
place being expressly conferred upon the 
Licensing Authority, such power could not be 
exercised by the State Gcevernment. It was 
contended in this regard that although the 
State Government was higher authority but 
could not impose its own policy decision 
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upon the Licensing Authority. The State 
Government could not itself exercise the 
power under condition 8 of the License in 
Form A of the Control Order by way of 
policy decision, as condition 8 of Form A 


` of the Control Order confers no such gen- 


eral blanket power on the State Government. 
In any view of the matter it was contended 
that: since condition 8 of the license speaks 
of sale, storage or accounting, these terms 
could not include the place or situs of busi- 
ness because of its being expressly the sub- 
ject matter of the aforementioned Clause 5 
of the Control Order itself. As such, it was 
submitted that the impugned order/direction 
was ultra vires Clause 5 of the Control Order 
and in any event condition 8 of the License 
in Form A having conferred no such blanket 
power on the State Government, condition 8. 
itself was ultra vires Clause 5 of the Control 
Order. Lastly, it was submitted that such a 
policy decision which has already been men- 
tioned above and the order;direction issued 
under the provisions of law which have given 
an afbitrary and unbridled power to the 
State Government to issue such order/direc- 
tion, as has been issued from time to time, 
have all violated the provisions of Art. 14 
of the Constitution of India. It was further 
submitted in this connection that it is well 
settled that a public body incorporated under 
the statutory power must take care not to 
exceed or abuse its power. It must be kept 
within the limits of the authority opted to 
it. It must act in good faith and it must act 
Teasonably. In this case it has been strenu- 
ously contended that neither the State Gov- 
ernment kept itself within the limits commit- 
ted to.it nor acted in good faith and rea- 
sonably. In support of this contention 
learned counsel placed a number of decisions 
which are “Tahir Hussain v. District Board, 
Muzaffarnagar” (AIR 1954 SC 630), Messrs 
Dwarka Prasad v. State of Uttar Pradesh 
(AIR 1954 SC 224), R. M. Seshadri v. District 
Magistrate, Tanjore” (AIR 1954 SC 747); 
Bharat Coking Coal Ltd. v. The Raneegunge 
Coal Association Ltd.” (AIR 1978 SC 1456); 
“Commr. of Police, Bombay v. Gordhandas 
Bhanji” (AIR 1952 SC 16), Hukum Chand 
Shyam Lal v. Union of India (AIR 1976 SC 
783), “Nirendra Kumar Bose v. District 
Magistrate (AIR 1978 Pat 241); “Hamdard 
Dawakhana v. Union of India (AIR 1960 
SC 554), “Nageshwar Prasad Singh v. Kashi- 
nath Singh” (1958 BLJR 820). No one can 
take exception to this well established prin- 
ciple of law. As a matter of fact the deci- 


sions are legion on this point. But to our 
mind, none of these principles is attracted to 
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the facts of the present case nor any of 
these decisions is relevant to the point in 


issue. 
3-A. It has not been contended that the 


Control Order is ultra vires the Essential - 


Commodities Act, 1955 (hereinafter to, be 
referred to as ‘the Act’). The submission 
which has been the sheetanchor of the peti- 
tioner’s counsel is that the order/direction 
impugned is ultra vires Clause 5 of the Con- 
trol Order and is not covered by condition 8 
of the license in Form A. We are, there- 
fore, called upon to decide this limited ques- 
tion. The Control Order bas been issued in 
purported exercise of the powers conferred 
by Section 5 of the Act (X of 1955), read 
with serial No. 1 of the schedule appended 
to notification of Government of India, the 
Ministry of Production, No. S. R. O. 1299 
dated the 10th June, 1956 and S. R. O. 2423, 
dated the 27th Oct, 1956, and in supersession 
of the order of the Government of Bihar 
published with the Supply and Commerce 
Department notification No. 23597 P. dated 
the 9th Oct., 1947, by the Governor of Bihar. 
Some of the clauses of the Control Order 
need be taken note of here. Cl. 3 of the 
Control Order prohibits dealing in coal ex- 
cept under license. Clause 4 deals with the 
application for grant of license and stipu- 
lates that every application for the grant of 
license under this Order shall be made in 
Form B to the Licensing Authority and shall 
be accompanied by a treasury chalan show- 
ing that a fee of thirty rupees has been de- 
posited in a Government treasury to the 
credit of the State Government. Thereafter 
comes the crucial Clause 5 which speaks of 
the grant of license which needs to be re- 
produced here and which runs thus :— 


“On receipt of an application under Cl. 4, 
the Licensing Authority shall if he is satisfied 
that the application is in order, the applicant 
is.of sound financial capacity, enjoys good 
reputation and that there is a need for a 
dealer at the place or places where the dealer 
intends to carry on business as such, grant 


‘the applicant a license in Form ‘A. The’ 


license shall specify the place or places at 
which the licensee may carry on the busi- 
ness in coal, and shall be subject to such 
conditions or exceptions as the Licensing 
Authority may from time to time, specify”. 
The other sub-clauses of Clause 5 are not 
` relevant for the present purpose. The only 
relevant clause that needs to be reproduced, 
tor that shall have an important bearing on 
condition 8 in Form A, is Cl. 8 of the Con- 
trol Order and which runs thus :— 
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“Restriction against storage :— No person 
other than a dealer shall keep or store in any 
premises occupied by him or permit any 
other person to keep or store in any such 
premises a quantity of coal exceeding ten 
maunds in standard weight, unless he has 
obtained a written permit from the licensing 
authority of the area in which the coal is 
kept or stored authorising him to do so and 


every such permit shall specify the quantity 


of coal permitted to be so kept or so stored”. 


4. From the aforesaid provisions it shall 
be seen that an application in Form B is to 
be made to the Licensing Authority for the 
grant of the license and having regard to it 
the Licensing Authority may grant a license 
under Clause 5 in Form A to the intending 
licensee mentioning, of course, the place 
where the business is to be carried on. 
Condition 8 of the license granted in Form A 
reads as follows :— 


“The licensee shall comply with any 
direction that may, from time to time, be 
given by the State Government or by the 
licensing authority about the sale, storage or 
accounting of coal.” 


- Admittedly the license has been granted to 


the licensee in Form A under the provisions 
of Clause 5 of the Control Order, Un- 
disputedly, therefore, condition 8 in Form A 
of the license is a part of the license granted 
under the provisions of Clause 5. It shall 
be seen from the expression mentioned in 
condition 8 in Form A of the license that 
the licensee must comply with any direction 
that may, from time to time, be given by the 
State Government or by the Licensing Auth- 
ority about the sale, storage or accounting 
of coal. Much was harped upon the points 
that the term “sale, storage or accounting” 
of coal” could not include the situs of busi- 
ness. It was contended that all the three 
items, namely, “sale, storage or accounting 
of coal” are related to the mode of either 
sale, storage or accounting or sale and 
storage with regard to any particular amount 
of coal. This argument has to be noted 
merely for the purpose of being rejected. As 
hes already been noted above, Clause 8 of 
the Control Order itself, while speaking of 
testriction against storage, speaks of the pre- 
Mises occupied-by the businessman. Mani- 
festly, therefore, sale or storage as well as 
<h2 accounting shall have surely connection 
‘with the situs of business where the coal is 
to be sold, stored or accounted for. There 
is thus no merit in this submission. The 
contention is that under Clause 5 of the Con- 
trol Order the place where the business was 
to be carried on by the licensee was to be 
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by the Licensing Authority only, having 
ae alia, to the needs of the peop? 
in general or the residents c- a place in parti- 
cular. The State Govt. covid not override its 
decision by any order/direction under condi- 
tion 8 of the licence. This submission 18 one 
of desperation, for the simple reason that 
clause 5 itself speaks of the licence in 
form A being granted and, as has already 
been noted above, condition-8 of the licence 
in form A is an inseparable part of Cl. 5 
of the Control Order. Now the only re 
maining question is as to whether the order] 
direction issued by the Ssate Government 
with regard to the fixation of the venue or 
situs of the business of the licensee is based 
upon unreasonable consideration and is arbi- 
trary. It is needless to say that such a policy 
{decision in the interest of commercial expe- 
diency or administrative exigencies 1s not 
meant only for particular needs but for all 
the licensees in the areas concerned keeping 
in view the needs of all the people in the 
larea in general. This cannot be said to be 
either arbitrary or unreascnable. It may be 
‘worthwhile to mention here as to what is 
meant by reasonable exercise of the discre- 
tion. “It is true”, said Lord Greene M. R. 
in Associated Provincial Picture House, Ltd. 
yv. Wednesbury Corporatior: ( (1948) 1 KB 223 
at p. 229), “the discretion must be exercised 
reasonably. What does that mean? 
Lawyers familiar with the phraseology com- 
monly used in relation to exercise of statu- 
tory discretions often use the word “unrea- 
sonable” in a rather comprehensive sense. 
It has frequently been used and is frequently 
used as a general description of the things 
that must not be done. For instance, a per- 
son entrusted with a discretion must, so to 
speak, direct himself properly in law. He 
must call his own attention to the matters 
which he is bound to consider. He must 
exclude from his consideration matters which 
are irrelevant to what he has to consider. 
If he does not obey thos: rules, he may 
truly be said, and often is said, to be acting 
‘unreasonably’.” But a decision can be call- 
ed unreasonable only if it is “proved to be 
unreasonable in the sense that the Court 
' considers it to be a decisicn that no reason- 
able body could have come to. It is not 
what the Court considers unreasonable, a 
different thing altogether”. In the instant 
case can it be said that thea State Govern- 
ment has not called its ovm attention to the 
matters which it is bound to consider? Can 
it be said that it has excluded the matters 
which are relevant and which it has to con- 


sider? The answer obviously is in the nega- 
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tive, because the matters which have weigh- 
ed with the State Government have clearly 
been given out in Annexure ‘B’ of the ccun- 
ter-affidavit, namely, commercial expediency 
and administrative exigencies. Nothing has 
been shown to us as to how the exercise of 
such a power in pursuance of a public policy 
amounts to any illegal exercise of discretion 
or smacks of any indiscretion. 


5. Although it may not be very necessary 
to refer to the two Bench decisions of this 
Court in this connection to which, of course, 
Mr. Sinha was fair enough to invite our 
attention, we may as well add a few words 
about those decisions. Those two Division 
Bench decisions of this Court are in the 
cases of R. K. Coal Depot, Panchamba v. 
Sub-Divisional Officer, Giridih (C. W. J. C. 
No. 259 of 1980 (R)) and Ramchandra Raj- 
banshi, v. Sub-Divisional Officer, Giridih 
(C. W. J. C. No. 260 of 1980 (R)). Both 
the cases were decided on 19th July, 1980. 
In both those decisions the order of cancel- 
lation of the licence of the respective 
licensees was quashed on the ground that no 
area or limit of the radius within which the 
licensee can carry on its business had been 
indicated. But it was added by the learned 
Judges that if the State Government or 
Licensing Authority had fixed the situs of 
business being beyond a particular radius, 
that could have been very well justified in 
law. This position had been conceded at 
the Bar in those cases. In C. W. J. C. No. 
259 of 1980 (R) aforementioned, judicial 
notice was also taken of the clandestine acti- 
vities of the licensees participating in illegal 
pilferage and trade in coal. Mr. Sinha 
rightly argued that this observation could at 
best be treated as merely an obiter dictum. 
We are of the same view as has been held 
in the aforesaid decisions and respectfully 
agree with the observations made therein. 


6. It was ultimately contended that since 
the place of business was mentioned in the 
licence in form A the licensee could not move 
to any other place of business because that 
would cause him a loss in transaction. This 
argument is again of no avail. In the order/ 
direction it has been specifically stated, as 
has already been noted above, that after the 
petitioner moves ifs place of business to a 
venue beyond 8 kilometres of the mines in 


. question it may intimate such place of busi- 


ness and the licence would be granted ac- 
cordingly. There is thus, no merit in this 
submission also, 


7. No other point was advanced before 
us in this application. We accordingly find 
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no merit in this application and it is dis- 

missed accordingly. In the circumstances of 

this case, there will be no order as to costs. 
Petition dismissed. 
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S. K. CHOUDHURI AND M. P. 
. VARMA, JJ. : 


Madhu Lal Singh, Appellant v. Dhonga 
Mandal, Respondent. 

A. F. A. D. No. 714 of 1977, DI- 
1982.* 

Transfer of Property Act (4 of 1882), Sec- 
tion 58 (c) — Deed whether a mortgage by 
conditional sale or a deed of sale with condi- 
tion of repurchase — Construction of — 
Failure to rebut presumption under S. 58 (c) 
in fayour of executor — Deed held to be 
mortgage with conditional sale. 

Where a document which has to be con- 
strued as to whether it is a sale with condi- 
tion of repurchase or a mortgage by condi- 
- tional sale squarely falls within the definition 
of mortgage by conditional sale the presump- 
tion may be that the document is a mortgage 
by conditional sale and the onus will be upon 
the defendant to displace it. As the defen- 
dant has miserably failed to discharge that 
onus and has also failed to prove the ade- 
quacy of consideration, it was held on con- 
struction of the document that it was a deed 
of mortgage with conditional sale. AIR 
1954 SC 345, AIR 1963 SC 1906 and AIR 
1966 SC 902, Foll. (Paras 9, 13) 


20-5- 


Cases Referred: Chronological Paras 
AIR 1966 SC 902 10 
AIR 1963 SC 1906 11 
ARR 1954 SC 345: 1954 All LJ 546 

8, 10, 13 


Krishna Prakash Sinha and Mahendra 
Prasad Bhartee, for Appellant. 


S. K. CHOUDHURI, J.:— This second 
appeal by the defendant is preferred against 
the judgment of reversal passed by the Dis- 
trict Judge, Purnea in Title Appeal No. 142 
of 1976 dated 6th August, 1977 allowing the 
appeal and thereby setting aside the judg- 
ment and decree of the trial Court which 
decreed the suit for redemption, 


2. The substantial question of law ‘which 
was formulated at the time of admission 


was as to whether Exhibit A is a deed of — 


mortgage by conditional sale or a deed of 


*From decision of Ambujakshya Tripathy, 
Dist. J., Purnea, D/- 6-8-1977. 
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sale with condition of repurchase and whe- 
ther the lower appellate Court was right in 
holding that the document was a mortgage 
by conditional sale on the ground that the 
consideration of Rs. 400/- was not the proper 
consideration for sale specifically in the 


absence of evidence to that effect. 


2. ‘This second appeal was listed for hear- 
ing before a Single Bench of this Court. 
The learned single Judge held that it involves 
interpretation of the document in question 
and considered it proper to refer the case to 
a Division Bench. That is how this case has 
been placed before us. 

3. The plaintiff brought this suit for re- 
demption of the document (Ext. A) treating 
it to be a mortgage bond executed by him 
in favour of the defendant on 9-8-1972 in 
respect of five decimals of land appertaining 
to plot No. 788, Khata No. 36 of village 
Rahmatpur, P. S. Terhagachh in the district 
of Purnea. The allegation of the plaintiff 
who is the respondent before this Court was 
that he executed a mortgage by conditional 
sale in favour of the defendant-appellant for 
a consideration of Rs. 400/- and delivered 
possession to the latter. According to the 
plaintiff, he tendered the mortgage money 
to the defendant but the latter did not accept 
it and, therefore, he instituted the present 
suit for redemption. , 

4, The defence, in short, was that the 
document executed by the plaintiff was an 
outright sale and not a mortgage and that 
a right of repurchase was reserved by the 
plaintiff in the said document. The further 
defence was that the amount was to be re- 
paid by the plaintiff to the defendant latest 
by the end of the year 1974, and that not 


- having been done, the defendant has acquir- 


ed absolute right in the document. 

5. The trial Court held that the docu- 
ment (Exhibit A) was a sale deed and not a 
mortgage by conditional sale, and accord- 
ingly it dismissed the suit. The lower appel- 
late Court however, as already stated above, 
reversed the said judgment and has held that 
fhe document was a mortgage by condi- 
tional sale and, therefore, passed a  preli-+ 
minary decree in the suit for redemption. 

6 At the outset I may state here that the 
plaintiff-respondent remained unrepresented 
in this appeal, and in spite of service of 
notice, he did not choose. to appear before 
this Court. As such we had the advantage 
of hearing the learned counsel for the ap- 
sellant only. 3 

Mr. Krishna Prakash Singh learned coun- 
sel appearing on behalf of the appellant 
contended that the document in question 
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(Ext. A) is out and out a sale and nota mort- 
gage bond and he strengtzened his argument 
relying upon the clause in the mortgage deed 
itself where right has been reserved by the 
executant for repurchase of the property 
after paying the consideration amount by 
the end of 1974. According to the learned 
counsel, the said right of repurchase not 
having been exercised by paying the amount 
by the end of 1974, the defendant has 
acquired absolute title on the expiry of the 
said period and, therefore. the deed cannot 
be construed a deed of mortgage. 


7. It appears from the order sheet of this 
Court that on a request made by learned 
counsel for the appellant, Exhibit A which 
is in Hindi was officially translated into 
English and the official translation has been 
included in the paper book. Learned coun- 
sel for the appellant accepts the said trans- 
lation and has not challejged any portion 
of it. before us. 


8. It cannot be disputed that the law re- 
garding construction of a document is well 
settled. namely, that the intention has to be 
gathered in the first place, from the language 
of the document and if the words are ex- 
press and clear, then effect must be given to 
them, and any extraneous enquiry into what 
was thought or intended is ruled out. The 
real question in such a case is not what the 
parties intended or meant, but what is the 
legal effect of the words which they used. 


If, however, there is ambiguity in the lan- 


guage employed, then it is permissible to 
look to the surrounding circumstances to 
determine what was intended. This princi- 
ple has been laid down in the case of Chun- 
chun Jha v. Ebadat Ali (AIR 1954 SC 345). 
Paragraph 14 of this decision reads thus :— 


“Now, as we have alrezdy said, once a 
transaction is embodied in one document 
and not two and once its terms are covered 
by S. 58 (c) then it must be taken to bea 
mortgage by conditional sale unless there 
are express words to indicate the contrary, 
or, in a case of ambiguity, the attendant 
circumstances necessarily ‘ead to the oppo- 
site conclusion.” 


It will be also relevant to quote here a por- 
tion of para 8 of the judgment of the 
Supreme Court in the above case. It reads 
thus :—~ 


“The legislature has made a clear-cut 
classification and excluded transactions em- 
bodied in more than one document from the 
category of mortgages, therefore, it is rea- 
sonable to suppose that persons, who, after 
the amendment, choose not to use two docu- 
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ments, do not intend the transaction to be a 
sale, unless they displace that presumption 
by clear and express words; and if the con- 
ditions of S. 58 (c) are fulfilled, then we are 
of opinion that the deed should be constru- 
ed as a mortgage.” 

The aforesaid principles are said to be some 
of the broad pfinciples for construction of 
a document. The relevant clauses of the 
document for consideration before the 
Supreme Court have been quoted in para 9, 
and it has been held that the language of 
that document was not free from difficulty 
and was ambiguous. Accordingly, the 


‘attendant circumstances relied upon by the 


respondents of that case were discussed and 
it was ultimately held that the document in 
that case was a mortgage by conditional sale. 


9. In order to test the validity of the 
argument advanced before us by Mr. Sinha, 
it is apposite to quote S. 58 (c) of the Trans- 
fer of Property Act, 1882, which reads thus: 

“(c) Where the mortgagor obstensibly sells 
the mortgaged property-— 

on condition that on default of payment 
of the mortgage money on a certain date the 
sale shall become absolute, or 


on condition that on such payment being 
made the sale shall become void, or 


on condition that on such payment being 
made the buyer shall transfer the property 
to the seller, the transaction is called a mort- 
gage by conditional sale and the mortgagee 
a mortgagee by conditional sale; 

Provided that no such transaction shall be 

deemed to be a mortgage, unless the condi- 
tion is embodied in the document which 
effects or purports to effect the sale.” 
This is the définition of a mortgage by con- 
ditional sale. Therefore, if a document falls 
within this definition, then’ the presumption 
may be that the document is a mortgage by 
conditional sale and the onus will be upon 
the defendant to displace it, as laid down in 
the aforesaid Supreme Court’s decision. 

10. Now coming to the document (Exhi- 
bit A), the relevant clauses after the docu- 
ment recites the title and possession of the 
plaintiff and the annual jama of 16 annas 
being Rs. 3/- payable to the Government of 
Bihar, are the following :— 

“(a) At present, I, the executant, 
several necessities. 

(b) Without ‘executing a deed of condi- 
tional sale, no other arrangement for each 
amount is possible. Therefore, I have ex- 
ecuted this deed of conditional (sale) in re- 
spect of my share constituting 5 decimals of 
land together with all rights in favour of the 


have 
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claimant from 1972 to 1974 for the price of 
Rs. 400/-. 

(c) On receiving the whole and entire 
amount, I, the executant, declare that the 
claimant to this deed shall remain in posses- 
sion and occupation of the land covered by 
the deed of conditional sale by cultivating 
the same himself without paying the afore- 
said rent and shall continue to appropriate 
the produce. and the income thereof. 

(d) I, the executant, shalt within the year 
1974 pay the entire principal amount afore- 
said to the claimant to this deed and shall 
get a registered deed executed by the claim- 
ant fo this deed, against which the claimant 
to this deed shall have no plea or objection. 

(e) In case, I, the executant, fail to get a 
registered deed executed by the claimant to 
this deed by paying the amount within the 
term, this deed will be deemed to be the real 
sale deed after expiry of the term. 

(£) I have neither transferred nor shall 
transfer the land covered by the deed of con- 
ditional sale anywhere in any manner, nop 
have I encumbered the same. The land is 
free from all sorts of defects, 

(œ) On expiry of the term, the claimant to 
this deed shall have the right to get his name 
` recorded in respect of the said land and shall 
continue to appropriate the same generation 
after generation. ‘Therefore, I have of my 


own accord and free will written a few sen- — 


tences by way of conditional sale deed, so 
that the same may be of use when required.” 


In my opinion, the language of the rel- 
evant portions of the document quoted above 
is not explicit and clear, but is ambiguous. 
Therefore, the attendant circumstances are 
permissible to be looked into in order to 
gather the intention of the parties. Before 
I come to the construction of the document, 
the clauses of which have been quoted above, 
I shall refer to the decisions relied upon by 
learned counsel appearing on behalf of the 
appellant. Learned counsel has referred to 
a case of P. L.. Bapuswami v. N. Pattay 
Gounder (AIR 1966 SC 902). He has 
strongly relied upon a portion of paragraph 
five of this judgment which reads thus :—- 
“o... The Legislature resolved this con- 
flict by enacting that a transaction shall not 
be deemed to be a mortgage unless the con- 
dition referred to in the clause is embodied 
in the document which effects or purports 
to effect the sale. But it does not follow 
that if the condition is incorporated in the 
deed effecting or purporting to effect a sale 
a mortgage transaction must of necessity 
have been intended. ...... oe.. In a sale 
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coupled with an agreement to reconvey there 
s no relation of debtor and creditor nor is 
the price charged upon the property con- 
veyed, but the sale is subject to an obligation 
to transfer the property within the period 
specified. he distinction between the two 
transactions is the relationship of debtor and 
creditor and the transfer being a security for 
the debt. The form in which the deed is 
clothed is not decisive. The question in each 
case is one of determination of the real char- 
acter of ‘the transaction to be ascertained 
from the provisions of the documents viewed 
in the light of the surrounding circumstances. 
If the language is plain and unambiguous it 
must in the light of the evidence of surround. 
irg circumstances be given its true legal 
effect. If there is ambiguity in the language 
employed, the intenfion may be ascertained 
from the contents of the deed with such ex- 
trinsic evidence as may by law be permitted 
tc be adduced to show in what manner the 
language of the deed was related to existing 
facts. aan” 
This decision of the Supreme Court re- 
iterates the same principles as laid down in 
Caunchun Jha’s case (AIR 1954 SC 345) 
(supra). Their Lordships of the Supreme 
Court construed the document to be a mort- 
gage by conditional sale on the construction 
of several clauses of the document viewed 
in. the light of the surrounding circumstances. 
11. Whe next case relied upon by Mr. 
Sinha was the case of Bhoju Mandal v. Deb- 
neth Bhagat (AIR 1963 SC 1906). Im the 
facts of that particular case it was construed 
that the document was the sale deed and not 
a mortgage by conditional sale. In the docu- 
ment considered in that case, according to 
their Lordships of the Supreme Court, there 
was a surrounding circumstance for holding 
that the document considered in that case 
was a sale deed, and their Lordships have 
held as follows (at p. 1908) :— 


‘sas But there is one fact which dis- 
pels any doubt in regard to the construction 
of the document. The total area of the land 
mortgaged in the year 1923 was 13.17 acres 
and the amount advanced thereunder was 
Rs. 1,600/-. Only one year thereafter out of 
the said extent 12.6 acres was transferred by 
tte document in question for a sum of 
Rs. 2,800/-, that is if the contention of the 
appellant was correct, a smaller extent of 
land was mortgaged for a higher amount. 
It is improbable that a mortgagee would 
advance an additional amount and take a 
mortgage of a smaller extent in discharge of 
an earlier mortgage whereunder a larger ex- 
tent of land was given in security. Unless 
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there are extraordinary reascas for this con- 
duct, this would be a clinching circumstance 
in favour of holding that a document was a 
sale. seee” 


12. It cannot be disputed that in ascer- 
taining the intention of the parties it is the 
document in question which has to be con» 
strued, and a decision on a construction of 
the terms of another document cannot afford 
any guidance ‘unless the terms are exactly 
similar to each other’. This principle is also 
laid down in this Supreme Court decision. 

13. Now coming to the nature of the 
document under consideration, learned coun- 
sel for the appellant relied upon various 
clauses of Ext. A. In the first instance he 
pointed out that the lower appellate Court 
has erred in holding that Rs 400/- was not 
the real price of the land in question as the 
defendant in his written statement has valued 
the property with structure constructed by 
the defendant at Rs. 1,000/-. Learned coun- 
sel drew our attention to ths written state- 
ment itself (though not incluzed in the paper 
book) and referred to us that the valuation 
of Rs. 1,000/- is explained therein by stating 
that the value of the land wes Rs. 400/- and 
the value of the structure cost was Rs. 600/-, 
and thus the total value givea in the written 
statement was Rs. 1,000/-. According to the 
learned counsel, the lower eppellate Court 
has erred in construing the written statement 
as an admission that the va‘ue of the pro- 
perty under the mortgage was Rs. 1,000/- 
and, therefore. the consideration of Rs. 400/- 
was inadequate, He also argued that there 
is no evidence on record adduced from either 
side that Rs. 400/- was not the proper value 
of the land covered by the deed (Ext. A) 
and in absence of such evidence the Court 
below. should not have recorded such a find- 
ing against the defendant-appellant. As it 
was an argument on behalf of the appellant 
that there is no evidence on record from 
either side about the real value of the land, 
it would be useless to call fer a finding from 
the lower appellate Court, 4s the real mar 
ket value of the land is not forthcoming, 
and the defendant had not adduced any evi- 


' dence regarding the real value of the land, 


he cannot be permitted to say that Rs. 400/- 
was the real value of the land. 

Therefore in the absence of any evidence 
as to the real value of the land, the defen- 
dant cannot take advantage 3f such a situa- 
tion and contend that Rs. 400/- was the real 
value of the land. I would, therefore, pro- 
ceed to deal with other clatses of the docu- 
ment relied upon by the learned counsel for 


the appellant. It cannot be disputed that 


Lael 


S alsa -i 
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the document in question has to be con- 
strued as a whole and no conclusion can be 
arrived at by relying upon few words used 
or a particular clause in that document, un- 
less that particular clause shows the clinch- 
ing circumstance for upholding the conten- 
tion of any of the parties. Learned counsel 
for the appellant pointed out that nowhere 
the word ‘mortgage’ has been used through- 
out the document, but the document has 
been described as a deed of conditional sale. 
I have already indicated above that the doeu- 
ment squarely comes within the definition of 
‘mortgage by conditional sale’ as defined in 
Sec. 58 (c) of the T. P. Act. Therefore, the 
presumption was in favour of the plaintiff 
and it is for the defendant to rebut the said 
presumption. Evidence has not been refer- 
red to by learned counsel for the appellant 
for showing attendant circumstances and it 
was conceded that there is no such evidence. 
Only reliance was placed upon some of the 
clauses used in this document (Ext. A). Ac- 
cording to the language used in this docu- 
ment, learned counsel for the appellant con- 
tended that it should be construed as a deed 
of sale with condition of repurchase. 


As already stated above, learned counsel 
pointed out that the word ‘mortgage’ no- 
Where has been used in the document, but 
the words ‘conditional sale’ have been used. 
He also pointed out that in absence of any 
evidence about the real value of the land, 
Rs. 400/- should be taken as the real price 
of the land covered by the document in 
question. The argument was that if a deed 
of reconveyance after repayment of. the price 
was not taken by the end of 1974, then, ac- - 
cording to the terms of the document, it 
would be construed to be a ‘real sale deed’ 
on the expiry of the period aforesaid. As 
no such document was taken by the plaintiff 
from the defendant within the aforesaid 
time, according to the learned counsel for 
the defendant-appellant, the defendant acqnir- 
ed absolute title. The question is whether 
this clause relied upon by learned counsel 
for the appellant from the document in 
question would make it a ‘deed of sale with 
a right of repurchase’. It cannot be disput- 
ed that when a draft is made of a mortgage 
by conditional sale, the form and the lan- 
guage of the document as required under 
Section 58 (c) of the Transfer of Property 
Act would show the transaction covered by 
that document to be an obstensible sale and 
as laid down in Chunchun Jha’s case (AIR 
1954 SC 345) (supra), “if a sale is obsten- 
sible, it must necessarily contain all the out- 
ward indicia of a real sale”. he decisiog 
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further says “the question we are consid- 
ering can only arise when the word ‘sale’ is 
used and of course, a sale imports a transfer 
of title. The use of the words ‘absolute: pro- 
prietor in our places’ carries the matter no 
further because the essence of every sale is 
' to make the vendee the absolute proprietor 


of what is sold. The question here is not. 


whether the words purport to make the 
transferee an absolute proprietor, for of 
course they must be under S. 58 (c), but 
whether that is done ‘ostensibly’ and whe- 
ther conditions of a certain kind are attach- 
ed.” 

Therefore, in my view, in absence of atten- 
dant circumstance, it cannot be construed 
from the clauses used in the document in 
question that it was a ‘deed of sale with 
condition of repurchase’; and the defendant 
has miserably failed to discharge the onus 
which lay upon him. It is true that the 
lower appellate Court has rélied upon the 
circumstances that Rs. 400/- was not the 
real value of the land for holding that the 
document is a mortgage by conditional sale, 
which conclusion is not borne out by the 
materials on record, but in my view the same 
conclusion can be arrived at from the reasons 
discussed above. It was for the defendant to 
show thatthe price of Rs. 400/- was the real 
value ofthe land and it was adequate. The 
defendant has not chosen to show it. There- 
fore absence of such evidence does not help 
the defendant. There is also no clinching 
circumstance in favour of holding that the 
document in question was a sale. I, accord- 
jingly, hold that the document in question is 
_'a ‘deed of mortgage with conditional sale’. 

14, In the result, there is no merit in this 
appeal and it is, accordingly, dismissed. As 
the respondent has not appeared, I do not 
propose to make any order as to costs, 

M. P. VARMA, J. :-— I agree. | 
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whether disputes raised fall in or beyond 
arbitration clauses — Determination by Court 
includes determination of effects of the 
clause. 

If a party to an arbitration agreement 
desires to have the effect of the arbitration 
clause determined by the Court viz., as to 
whether the disputes can be referred to an 
arbitrator being covered by the arbitration 
clause, the Court ‘also has the authority 
under S. 33 to decide this question; i.e., as 


to whether the particular dispute was within 


the scope of the arbitration agreement or 
not. By doing this the Court would simply 
examine the scope of the arbitration clause 
and it would be nothing beyond the deter- 
mination of the effect of the arbitration 


agreement. AIR 1952 Bom 349, Rel. on; 
AIR 1962 SC 378 and AIR 1969 SC 488, 
Dist. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1969 SC 483 6 
AIR 1962 SC 378 6 
AIR 1952 Bom 349 6 


Kameshwar Prasad and Pradeep Kumar, 
for Petitioner; S. B. Sinha and P. C. Roy, 
for Opposite Party. 

ORDER :— This application in revision 
has been filed by the applicant who had made 
an application under Section 33 read with 
Section 9 of the Arbitration Act in the Court 
below for a declaration that the disputes 
referred to by the opposite party to the arbi- 
trator were not referable to him under the 
arbitration clause between the parties. 


2. Opposite Party No. 1 had executed a 
contract work of the petitioner-company of 
raising the height of a slag pond embank- 
ment in Jan., 1973. After the completion 
of the work one arbitration proceeding. had 
already taken place between the parties with 
respect to certain dispute between them and 
the opposite party obtained an award in their 
favour. After that opposite party No. 1 rais- 
ed some further disputes and the stand of 
the petitioner in that regard was that they 
were not referable as they were within tho 
“accepted matters”. Some correspondence 
followed between the parties in this connec- 
tion and on the petitioner’s continued resist- 
ance the opposite party No.. 1 appointed 
opposite party No. 2 as their sole arbitrator 
and asked him to decide the disputes. This 
led the petitioner to the filing of the appli- 
cation, as already indicated earlier, namely, 
that the disputes were not arbitrable and, 


therefore, the reference should be revoked. - 


3. The learned Subordinate Judge by the 


_ impugned order, however, has held that the 


i, 
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petitioner has ‘failed to satisfy him that the 
disputes.in question fell within the “accepted 
matters” and he has, therefore, rejected the 
application. ~ 

4.' Mr. Kameshwar Prasad, appearing in 
support of this applicatioz, argued that the 
learned Subordinate Judge while considering 
the matter has not adverted to the various 
affidavits and other materials that were filed 
before him to come to the conclusion’ and 
has recorded his finding it a cursory man- 
ner. 


Reading the order of the Court below 
there appears to be some justification for 
setting aside the order anc remitting it back 
to the Court below, but. the learned counsel 
for the opposite party raised an entirely dif- 
ferent contention. His argument was that 
the question as to whether the disputes came 
within the purview of “accepted matters” or 
not was a question that lay within the juris- 
diction of the arbitrator himself and not of 
the Court and, therefore, the application 
filed by the petitioner in the Court below 
was entirely misconceived. The basis of this 
argument: of the learned counsel for the 
opposite party was that if the Court has to 
refer to the terms of the arbitration clause 
inasmuch as 
agreement was undisputed, then the arbitra- 
tor was the sole judge to decide the merits 
of such an objection. ` : 


5. Section 33 of the Ar>sitration Act, inter 
alia, provides for making of an “application 
by any party to an arbitration agreement or 
any persons claiming under him challenging 
the existence or validity cf an. arbitration 
agreement ......... or to kave the effect of 
either determined ......... * The scheme of 
Section 33 of the Arbitration Act, therefore, 
in my view, empowers a Court also to deter- 
mine the effect of an arbitration agreement. 


6. The petitioner had applied to the 


Court for examining the question as to whe-. 


ther the disputes raised by opposite party 
No. 1 were covered by the arbitration clause 
or were outside the same. Learned counsel 
for the opposite party however placed impli- 
cit reliance upon the case of Jawahar Lal 
Barman v. Union. of India {AIR 1962 SC 
378) where it was held that if a party affirms 
the existence: to an arbitration agreement or 
its validity, it is not open to him to file a 


suit for the purpose of obtaining. a declara- ` 


tion about the, existence of the said agree- 
ment or its- validity. 
with respect to S. 33 it was. observed that 
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agreement” is entitled to apply to the Court 
under the latter part of Sec. 33 for making 
a declaration about the said existing agree- 
ment, then the first part of S. 33, i. e., where 
a challenge to the existence of an arbitra- 
tion agreement itself can be made, would 
become. wholly superfluous. In this view of 
the matter, it was held that a party affirming 
the existence of an arbitration agreement 
could not apply under S. 33 for obtaining a 
decision “that the agreement in question 
exists”. . 

In my view, the reliance placed by the 
learned counsel for opposite party No. 1 on 
the above decision for the proposition enua- 
ciated by him is misplaced. AH that the 
said decision lays down is tbat a party who 
admits the existence of an arbitration agree- 
ment cannot go tọ the Court challenging ths 
question of its existence as such. Reference 
in this connection may be made also to the | 
case of Union of India v. Salween Timber 
& Construction Co. (india) (AIR 1969 SC 
488) where it was held that if it is necessary 
to take recourse to the terms of the contract 
for the purpose of deciding the dispute, it 
must be held that the matter is within the 
scope of the arbitration clause and the arbi- 
trators had jurisdiction to decide that dispute. 


That might be so, i.e., the arbitrator may 
also have the jurisdiction to decide this 
question, but on_that account can it be said 
that the jurisdiction of the Court to deter- 
mine the effect of the arbitration clause is 
ousted? If a party to an arbitration agree- 
ment desires to Have the effect of the arbi- 
tration clause determined by the Court viz., 
as to whether the disputes can be referred 


_ to an arbitrator being covered by the - arbi- 


tration clause, the Court also has the auth- 
ority under Section 33 to decide this ques- 
tion, i.e. as to whether the particular dis- 
pute was within the scope of the arbitration 
agreement or not. By doing this the Court 
would simply examine the scope of the arbi- 
tration: clause and it would be nothing be- 
yond the determination of the effect of .the 
arbitration agreement. Both the authorities 
of the Supreme Court, in my opinion lay 
down entirely different propositions and in 
any view do not lay down that the jurisdic- 
tion of the Court is barred and it would be 
the exclusive jurisdiction of the. arbitrator 
alone. 

_- Having given my anxious consideration to 
the problem I fail myself to reconcile with 
the contention that if such an argument could 


- be accepted, then what could be the justifi- 
“the person affirming. the . existence’ of -aù - 


cation for empowering a Court under S. 33, 
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inter aka, to. determine the “effect” of an 
anbimetion agreement. When a Count is 
galled pog to decide this question, ie, the 
effect of azbicration agreement between the 
parties, certaixly it would ge. into the quese 
‘os as to, what would. be its scone: and: ambit 
as a matter of necessity and if a Gourt cemes 
4o the conclusion that.a dispute is within 
‘dhe arbitration agneement, the arbitrator is 
the sole Judge of it and if it does not fall 
withip. the scope of the arbitration. agree- 
ment, the Cotrt is entitled to declare ‘he 
#ffect of the arbitration, agreement and inci- 
entally wpoy; the validity of the contract. 
ifsad fl support for this view from: a decir 
sion of Shak, J. in. Gordhandss Furseftam 
Sonaywala, v. Natyvaglal Chandulal & Co.. (AIR 
1952: Bom 349% | find myself wnable, there- 
fore, to accep: dhe contention of leanned 
sxounsell for the opposite. panty that the: appli- 
ation of the pefitioner was: nok maintainable 
as such, or dor that matter, the taal. Copzt 
had ne: jurisdiction to. go into the question. 


7. Coming back to. the point, advanced 
dy learned. counsel for the petitioner that the 
Court below bhas. not properly considered, the 
affidavits and other matesials. that were 
brought on, tha xecond, fo. examine the ques- 
tion as.to whether the disputes. fell within 
the “accepted matters” or not, E find the 
game has got substance. I would, thesefore, 
allow this application, set aside the order 
and would remit the matter ‘back to the 
Court below for deciding the quesiion. in 
issue on the naaterials which have been pro- 
duced' ‘by the parties as to- whether the disy 
-putes. are covered’ by the anbitration. clause 
of the agreement or ate outside thereof, W 
_ the Court comzs. to a conclusion that the 
matters: are corered ‘by. the arbitration clause, 
then ii will ‘issue necessary direction to- the 

trate the reference, 
otherwise the. ~eference will, have to be re 
‘yoked. Costs will abide the result. 


Onder, ASOT RRE 
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massed for mon-Aling of tatana and; attach. 
mek. and sale procamation processes. — Aje 
ication weder: Section, 151 for restoration 
dismissed as not maintainable — Validity.. 
The. execution. case was. dismissed. on the 
a teats bie ee garnet had, not. filed 


"The. decree-holden filed 
a restoration: application but the. execyting 
Court refused, to. exercise jurisdiction on, tha, 
ground that the applicatiom was not maintains 
able under Section 151 and would be governy. 


Se ae he ee ae 


2d by provisions of Order 21, Rule 106,(1) @). ` 


Held the applicatom under Section FST wag 
gally: maintainable. It is manifest’ from, the 
language of Rule 106 (1) that the application 
centemplated’ by, this provision is “inter alig, 
with regard: to the setting aside of an ex 
parte order under provisions óf Rule 105°(2);. 
% envisages the dismissal of an application 
Zor default, if on the date fixed' for hearing 
of the application: the: applicant fajls to. apr 
pear. In: the instant’ case the date of diss 
missal was not the date of hearing and’ hence 
the petitioner was net enjoined: in law: to file 
an application under Rule 106 (1) within the 
period: prescribed: ip Ryle: 106 (3): 

(Paras 2; 3) 

Kailash Rey: and Binod: Kumar Roy, for 
Petitioner; Tara Kant Sha and’ G. S, Sharma, 
tor Opposite Party: 


ORDER :— The decree. holder of Money, 
suit No. 128 of 1964 in the Court of Munsif, 
Supaul is the petitioner here. Thap suit has 
been: decreed! in’ favour of the: petitioner. Exe 
ecution was, levied: being. Execution Case No: 
@: of 1979; From the ordersheet of the: 
Ceurt below it appears: that on several: dates 
amely: 30th, April! 1981, 14th May; 198}, 
26th May; 1981 and 2nd: June, 198% the peti: 
tioner: decree- holder had’ been- directed: to file 
talbana ete. as well as. the: attachment and: 
sale proclamatien processes. That having 
not been duly: complied with the execution 
case; was. dismissed; am 2ndi June; 1981. - Am 
application for restoratiom off the executlom 
Gase was; thereafter filed: by, the petitioner; 
which; was: registered! as: Misc. Case No: 5: of? 
1982; By, the. impugned! arder dated) 28-1- 


_ 4982 the application of the petitioner for: re: 
etoration, of the: exgeution: case: has. been: re. 


ected, That has: agerieved- the petitioner. 
2. The: enly: graund). om which the: executi. 


` iog; Court has: refused! to. exereise: its: jurisdic. 


tion has beem given im the impugned! ordep: 
as; the neurmaintainability: of: tlie- restoration: 
epplication: under Sectiom 151) off the Givi}? 
Bi, C. (hereinafter: referred) to, as: ‘the Code!) 
Ebe kamed! Execution, Munsif has been 
ender an impression: that, the: application: foa 


* 
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estorution Would be govesned by fhe provi- 
sion of ‘Order 21, Rule 165 (1) of the Code 
and therefore, Section 151 cannot be attract- 
ed. ‘Order 21, Rèle 196 (1) lays down, mer 
alia, that “the applicant, against whom añ 
order is made vander subtle (2) of R. 105 

1. o May apply to the Court to sét aside 
the order (ex parte order), and if he satisGes 
the Court that there is søfficient cause for 
his mon-appearance when ike application was 
cilled of fot Heatifg (iadetliaing is mine 


for the Sake of emphasis), the Cotirt skill set 
aside the order on such terms as to costs oF 
otherwise as it thinks fit, and shall appoint 
a day for the further heaciag of the applica- 
tion.” The period of imitation of thirty 
days has been prescribed im sub-rule (3) of 
Rute 106 for the fing of an application 
"londer stib-rufe (1). It is manifest from the 
language of Rule 106 (1) that the applicatroa 
contemplated by this provision is, inter alia, 
with regard to the seftiaz aside of an ex 
party ‘order under the provsions of R. 105 (2). 
Tt is pertinent, therefore, to quote the 
language of the aforesaid provision. It reads 
thus == 
“where on the day fixed er on any other Gay 
to which the Hearing may be adjourned the 
applicant does not appear when the case is 
cafled on for bearing, the Court may niake 
an order that the applicazioni be dismissed.” 
There can be wo ambiguaty about the inter- 


pretation of this paiticutar statutory provi- 


sion. It envisages the disrissal of an ap 
plication for default if on thé date fixed for 
the hearing of the application the applicant 
fails to appear. The date of dismissal there- 
fore, in this provision is referable to the 
date fixed for the hearing of the application. 
In the instant case the date on which the 
éxecutioti casé was dismissed amely, 2-6- 
1981 Was tot the date fixed for the hearing 
of any application. The execution case was 
dismissed stiaply on the gond that Talbana 
éte, attachmiéht processes and sale procka- 
tion processes had not been duly filed by the 
petitionerdecres holder. Mr. Tata Kant 
Tha, learned Comset for the judgment-debtor 
opposite patty conténdel that there was 
nothing to bë heard and all that was to be 


done Was a mere techat procedural ré- 


quirement what hed not See complied with 
on that date. AsSumitizg this argiihent to be 
correct, Of Subffiissiotis made by the Karred 
Cotnsel, it is qùife clear that the cismiissal 
GH 2nd Jutie, 1981 was mot off account of 
any ground tmhiéitioned in Rule 105 D; for 
if thoe was anything tō be heard fo date 
could Have been fixed for hearing. Bat I am 


afraid, the argutrent of Mr. Jha is fallacious 
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It may not always be a mere techtiical pro- 

csdural Yespousibility to be discharped 6y 
fie petifioréz, but after the fling ot the 
vatuation list, if aay, the Court below may 
have f© hear the parties on such a matter 
at least as provided ty Rule 105. Therefore, 
it canit be said that in cases of this nature, 
ii io Gircunisfance, cat sultrale (1) of 
Raie 105 be applicable: 

3. Be that as it miay, learned’ Counsel for 
both the parties are agreed that on the facts 
and in the circumstances, as discussed above, 
Rúle 105 (2) has absolutely -no application 
anid therefore, the pefitioner was not efijoin- 
ed id law to file any application under sub- 
rule (1) of Rule 106. within the period of 
lifiitation pré8cribed in Rule 106 (3). Thel 
application under Section 151 of the Code! 
is, theréfore, legally maintainable and the 
Court below must be held to have failed to 
excercisé i jiitisdiction vested in law iï not 
goitig ifito the merit of the application filed 
by the petttioner. 

4. For the foregoittg reasons this applica- 
tion is allowed, the impugned order dated 
281-1982 is set aside and the case is remit- 
ted back to the exettiting Court for hearing 
the parties ori the merit of the application 
afresh aftér giving dué iötice of the same to 
them. Tiere shall be no order as to costs. 

5. Let the records of this case be sent 
down forthwith. 


Revision altowed, 
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Court-fees Act (7 of 1876), S. 7 Givy (b) 
awd (c) — Suit falling under S. 7 Gv} (b) or 
S. 7 6 (c) — Valuation given by plaint 
in the plaint is final and cowelustve — Court 
hes no jurisdiction to interferes with such 
valuation on ground that it is dmréasohable. 
AIR 1944 Pat 17; APR 1976 Pat 317; AIR 
1932. Pat 9; AIR 1957 Pat 566, lickd net good 
lasy iù view of AIR 1958 SC 245. 

The valuation given: by the plaintif in a 
suit undér Section 7 (iv) (b) or 7 Gv): (c) of 
thé Act is final and conclusive. The Court 
has no jitisdiction. to challenge the correct- 


ness of the valuation given by -the aaa 
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68 ‘Pat. : 


in view of the provision of Section 7 (iv) of 
the Act. AIR 1944 Pat 17; AIR 1970 Pat 
317; AIR 1932 Pat 9; AIR 1957 Pat 560, 
_ held not good law in view of AIR 1958 SC 
245. (Para 5) 

In case of suits falling under S. 7 (iv) (b) 
or S. 7 (iv) (c) the option has been given to 
the plaintiff to value the relief in the plaint. 
Such a valuation cannot be interfered with 
` either by the Court or by the defendant. In 
such cases, the plaintiff is entitled to amend 
the valuation also. The Court has no auth- 
crity in law to say that the valuation is low 
or arbitrary or is not a reasonable one. Such 
& power has not been vested in the Court 
under Section 7 (iv) (b) and (c) of the Act. 
The authority fo state the valuation lies with 
the plaintiff, and, once he exercises such a 
fight, the Court has no authority to interfere 
with such a valuation. (Para 4) 


Although, the Supreme Court in its deci- 
sion in AIR 1958 SC 245 has used the word 
‘ordinarily’ in one of the sentence, if it is read 
along with the other sentences:in the judg- 
ment, then it is clear that the valuation given 
by the plaintiff in a case falling under Sec- 
tion 7 (iv) (b) or (c) shall have to be accept- 
ed by the Court. Having regard to the ob- 
servations of the Supreme Court in para 14 
of its decision, even if the word ‘ordinarily’ 


occurs in one of the sentences, the irresistible 


concluson will be.that the valuation given by 
the plaintiff shall be conclusive: and final: and 
the Court has no authority in law to inter- 


fere with such a valuation. (Para 10) 
Cases Referred :- - -Chronological Paras 
AIR 1982 Pat 47 : 1981 BBCT 531- 3, 8 


(1982) Civil-Revision No. 1141 of 1980, 
Shree Thakur Durga WNarainjee Asthapit 
Mandir v. Surendra Prasad Sah, ‘Dj- 24-3- 
1982 (Pat) 3 

AIR 1980 Pat 217 : 1980 BLIR 455 3 

(1979) Civil Revision No. 388 of 1979, Secre- 


tary “Managing Committee, JDwarkanath 
High School. v. Gaurishankar Jha,- Dj- 
20-9-1979 (Pat) 3 
AIR-1970. Pat 317 n 
AIR 1958 SC 245 - 3,°5, 9, 11 
AIR 1957 Pat 560 11 
AIR: 1944 Pat 17 (FB) 11 
‘AIR 1932- Pat 9 B i 11 
AIR 1915 Mad 948 (FB) E a ae 3 


(1913) 18 Ing Cas 363: 24 Mad Ly 233 (FB) 


, 11 


H KO Banerjee, 
Shashidhar ‘Prasad Yadav, for Petitioners; 
__Ajoy. Kumar; Harendra Nath Ojha, Mathura- 


“dish Pandey, Kertik Kumar Sinha, Rämä- . 
kiht" ‘Netma’ änt “Dharnidtiar Prasad ‘Sinha, 
sige ‘© of ‘the Act. 


or ‘Opposite parties 


Kesho Mahton v. Ayodhya Maħtor ` 


J agdish Pandey ‘and 


ALR. ` 


ORDER :— I shall dispose of these two 


civil revision petitions by a common judg- 


ment as a common point of law arises .for 
consideration in both 
petitions. | 
2. The point for consideration is: 
Whether the valuation given by the plain- 
tiffs under S. 7 {iv) (c) of the Court-fees Act 
(hereafter referred. to as ‘the Act’) is to be 
accepted, or, whether the Court has jurisdic- 
iicn to interfere with this valuation on the 
ground that it is not a reasonable one? 


3. In this connection, learned counsel for 
the petitioners relied on the following deci- 
sions, namely, (1) in the case of Gauri Shan- 


kar Mahansaria v. Union of India (1980, 


BLIR 455): (AIR 1980 Pat 217), (2) in the 
case of Smt. Prem Kishori Devi v. The State 
cf Bihar (1981 BBCJ 531):(AIR 1982 Pat 
47), (3) in the case of Secretary, Managing 
Committee, Dwarkanath High School, 
Muzaffarpur v. Gaurishankar Jha (Civil Re- 
vision No. 388 of 1979) disposed of on 
Wth Sept., 1979, (4) in- the case of Shreé 


Thakur Durga Narainjee Asthapit Mandir — 


v. Surendra Prasad Sah (Civil Revision, No. 


1141 of 1980) disposed of on 24th March, 
1982, (5) in the Full Bench decision. of the 


Madras High Court in Arunachalam Chetty 
v.: Rangasamy Pillai (ATR 1915 Mad 948), 
(6) in the Full Bench decision of the. Madras 
High. Court in Chelasami ‘Ramiah .v. Chela- 


these civil revision 


sami Ramasami (1913-18 Ind Cas 363) and - 


(7) in the case of S. Rm. Ar. S. Sp. Sathappa 
Chettiar v. S. Rm. Ar. Rm. Ramanathan 
Chettiar (AIR 1958 SC: 245). 


4° It is also necessary to quote the bottom 


portion of S. 7 (iv) of the al which runs as 
follows : 

“according ' ‘to the amount at. which the 
relief sought is valued in the plaint or memo- 
rendum of appeal; . 


In all such suits the plaintiff shall state the l 


amount at which he values the relief sought”; 


On a perusal of the aforesaid provisions, itj 


is clear that in the cases covered under’ Sec- 
tion 7 (iv) (b) and (c), the plaintiff shall state 
the amount at which hé values the ~ relief 
scught, | In other words, the option has been 
given to the plaintiff to value _ the relief in 
tke plaint. Such a valuation cannot be in- 


' terfered with either by the Court or by the} 
' defendant. 


In such cases, the plaintiff is en- 
tiled to. amend the’ valuation also; 
Court has ho authority in‘ law to say that 


- Thej ` 


tke valuation is low or arbitrary or-is not aj” 
teasonable: one.” Such a power. has not -been > 
" vested:in-the: Court under S. 7 -GV (b) : and] 
The autliseity t ‘to*-state’ thej: a 


=a 


b 


Yan, 


" Sec. 7 (iv) the plaintiff ‘shall state the amount’ 
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valuation lies with the plaintiff, and, once he 
exercised such a right, the Court has no au- 
thority to interfere with such a valuation. 
5. In my opinion, the valuation given by 
the plaintiff in a suit under £. 7 (iv) (b) oF 


7 (iv) (c) of the Act is final and conclusive. 
The Court has no jurisdictica to - challenge 
the correctness of the valuation given by the 
plaintiff in view of the provision of S. 7 (iv) 
of the Act. This proposition has been fol- 
lowed by the Supreme Cours in the case of 
S. Rm. Ar. S. Sp. Sathapra Chettiar v. 
S. Rm. Ar. Rm. Ramanatha- Chettiar (AIR 
1958 SC 245) as well as in ali the decisions, 
mentioned above. This Court has followed 
the decision of the Supreme. Court. 

6. The facts of the Supreme Court deci- 
sion (supra) are as follows. The plaintiff 
filed a suit for setting aside a decree in a 
previous partition suit, and, L2 valued the suit 
for the purpose of jurisdiction as well as for 
payment of court-fees at Rs. 15,00,000/-. 
In the memorandum of appsal, the plaintiff 
amended the valuation of tke suit and fixed 
it at Rs. 50.000/-. The Supreme Court up- 


held the valuation given by the plaintiff at. 


Rs. 50,000/- on the basis of che provision of 
Section 7 (iv) of the Act. =t is relevant to 
quote paras 14 and 15 of the decision of the 
Supreme Court which runs as follows : 

“14. The question which still remains to 


be considered is whether the Division Bench - 


was justified in directing the appellant to pay 
court-fees both on the- plairz and on the 
memorandum of appeal on the basis of the 
valuation for Rs. 15,00,000/-. ` In our opin- 
ion, the appellant is justified in contending 
that this order is erroneous in law. Sec. 7, 
sub-section (iv) (b) deals with suits to en- 
force the right to share in eay property on 
the ground that it is joint family property 


and the amount of fees payable on plaints. 


in such suits is ‘according tz the amount at 


which the relief. sought is valued in the plaint 


or memorandum of appeal’, Section 7 fur- 
ther provides that in all suits falling under 


at which the value of the relief is sought. 
If the scheme laid down for the computa- 
tion, of fees payable. in suits covered -by the 
several sub-sectjons of S. 7 is considered, it 
would be clear that, in respect of suits fall- 


ing under sub-section - (iv), a departure has. 
been made and liberty has. been given to the 


plaintiff to value his claim for the purposes 
of ‘court-fees. The ‘theoretical basis ‘of this 
provision appears fo be thaj 
which the. plaintift: ‘is, ‘given : ‘the. option ` to 
value’ his’ claim, © it 
tlie! olim „with ‘ay: precision. OF, ` definiteness, 


H 5, 


Kesho Mahton v. Ayodhya Mahton- 


.tion 7 (iv) (b) the amount stated by 


in. Cases . in. 


Take for instance the claim for partition 
where the plaintiff seeks to enforce his right 
to share in any property on the ground that 
it is joint family property. The basis of the 
claim is that the property in respect of which 
a Share is claimed, is joint family property. 


In other words, it is property in which the 


plaintiff has an undivided share. What the 
plaintiff purports to do by making a claim 
for partition is to ask the Court to give him 
certain specified properties separately and 
absolutely on his own account for his share 
in lieu of his undivided share in the whole 
property. Now it would be clear that the 
conversion of the plaintiffs alleged undivid- 
ed share in the joint family property into 


-his separate share cannot be easily valued in 


terms of rupees with any precision or defi- 
nifeness. That is why legislature has left it 
to the option of the plaintiff to value his 
claim for the payment of court-fees. It 
really means that in suits falling under Sec- 
‘the 
plaintiff as the value of. his claim for parti- 
tion has ordinarily to be accepted by the 
Court in computing the court-fees payable 
in respect of the said relief. In the circum-. 
stances of this case it is unnecessary to, con- 
sider whether, under the provisions of this 
section, the plaintiff has been given an abso- 
lute right or option to place any valuation 
waatever on his relief. 


15. What would. be the value for the pur- 
pose of jurisdiction in such suits is another 
question which often arises for decision. 


. This..question has to be decided -by - reading 


Sec. .7-(iv) of the Act along with S. 8 of the. 

Suits. Valuation Act. This latter section pro- > 
vides that, where in any ‘suits other than 
those referred to in Court-fees Act, Sec. 7, 
paras 5, 6 and 9 and para 10. Cl. (d), court- 
fees are payable ad valorem under-the Act, 
the value determinable for. the computation 
of court-fees and the value-for the purposes 
of jurisdiction shall be -the same.. -In- other 
words, so far as suits falling under Sec. 7, 
sub-section (iv) of the Act are. concerned, . 
Section 8 of :the Suits Valuation: Act provides `. 
that, the value as determinable for the com- 
putation of court-fees and the value for the 
purposes of jurisdiction shall be the same. ° 
Tnere can be little doubt that the. effect of 
the provisions of. S. 8. is to make the. value 
for the purpose of . jurisdiction’ dependent 
upon the value as determinable for computa-: 


tion of court-fees and ‘that is ‘natural enough. 


The ‘computation . of | court-fees : in suits fall- 


ing under S: 7. (iv) of, the - Act. ‘depends upon ` 
is. „gally ‘difficult to" value. 


the Valuation. that tlie. plaintif.. makes in re- - 
„spect of bis. claim, - 


Pat.. 69.. 


Once: the, plaintiff èxer- a 


70 Pat. Kesho Mahtoa v. 
cises his option and values his . claim for 
the purpise of court-fees, that determines 
the value for jurisdiction. The value for 
‘court-feés and the value for jurisdiction 
must no doubt be the same in such. cases. 
but it is the value for court-fées stated bý 
the plaintiff that is òf primafy importance. 
It is from this value that the value for juris- 
diction must bè determined. The result is 
fhat it is thé amount at which the plaintiff 
has vahi¢d the relief sotght for the purposés 
of court-fees that détermines the value for 
jurisdiction in thé suit aid not vice vèrsa. 


Incidentally we may point out that aċċotd- 


ing to the appellant it was really not neces- 
sary in the present case fo méntion Rtpecs 
15;00,000/- as the validation for the purposes 
of jurisdiction since On plaints filed of the 
Origmal Side of the Madras High Court 
hao to va there was no need tö make 


ae? ed 


7. The Sipe Court — held that in 
a casé fallitig under 5. 7 (iv) of the Act, the 
option has béen given to the plaintiff to state 
the valuation in the plaint. It has further 
been held that once a plaintiff exercised such 
an Option under S$. 7 (iv) of the Act, ‘that 
determines the valuation for the purposes of 
jurisdiction as well as for court-fets. 

$. It has beén held in the case of Srt. 
Prem Kishoti Devi v. The State of Bihat 
through the Collector, Katihar (1981 BBCI 
531) in para No. 5: (AIR: 1982 pat 47 pata 5} 
as follows : 


“On the basis of the observations made 

above, I hold that in casés falling under Sec- 
tion 7 (iv) of the Conrt-fees Act, libérty has 
been given tò the plaintiff to state the valua- 
tion in the plaint. If such option ig eXer- 
cised by the plaintiff then in that case the 
Court has no business to interfere with such 
valuation given in the plaint.” 
In view of the principlé held in the above 
case, Í hold that in cases falling under Séc- 
tion 7 (iv) ©) and (c), an option has been 
givén to the plaintiff to state the valuation 
in the plaint. The Court has no jurisdiction 
fo come to a coittrary conclision on the 
ground of the valuation béing unreasonable 
or arbitrary of on afy other ground. 

$. Learnéd counsel for the opposite party 
has not challenged the corréctnéss of the 
decision of fhè Supřemè Cotirt in thé case 
of S. Rm. Ar. S. Sp. Sathappa ~ Chettiar v. 
S. Rm. Ar. Rm. Ramanathan Chettiar (AIR 
1958 SC 245). Learfted counsel for the op- 
posite party: has, however, rélied on one sën- 
tence in the decision of the ar Court 


- +- nT Y 


lows : 


Ayodhya Mahton 


ment, then if is 


A. ER 


ere 


Section 7 “Gey P ire antiouit stated! iy | the 
plaintiff as the value of His Gaim for parti 
tion has ofdinarily to be aécépted by the 


‘Court in computing the éourt-feey payable 


in respect of the said relief.” 
Learned counsel for the opposite parfy has $ 
laid stress on the word ‘ordinarily’. In othep 
words, learned counsel for the oppasite party 
contends that the Supreme Court has not 


used the word ‘generally’. 
held 
the 


10. The Supreme Court has clearly 
that ordinarily the valuation stated By 


plaintif should be actepted im cases. falling 


under S. 7 (iv) (6) of the Act. If it is read 
along with the othér sentences in the judg- 
clear that the valuation 
given by the plaintiff in a case falling. undev 


Section 7 (iv) (b) or (c) shalt have: to be ac- 


cepted by the Court. In this connection; 


leatned counsel for the éppasite party failed 


tò look into the following observation of. 
the Supreme com in para No. t4 of the 
decision : 


“If the schéme laid down for the compi- 
tation of fees payable in sitits cdveréd' by the 
several sub-sections ôf S. 7 is considered, it 
would be clear that, in respect of Süits fall- 
ing under stb-séction (iv), a departiite has 
been made and liberty has been given to the _ 
plaintiff to value his claim for the ptitposes 
of court-fees.” oe 
if the aforesaid two senténces afe read 
together, then even if the word ‘ordinarily’ 
óccürs if one of the sentences, the irrésistible 
conclusion will be that the Valuation given 
by the plaintiff shall be conclusive and final 


and the Court has ño authority in law to . 
interfere with stich a valuation, 
11. Learnéd cotinsel for thë Opposite 


party has alsé réliéd on a Full Béfich déci- 
sion of this Court iñ Mt. Rupia vy. Bhata 
Mahton (AFR 1944 Pat 17). This véry ques- 
tion arose for consideration before the Full 
Bench. The Fuli Bench décisic6n of the 
‘Madras High Court in Cheélasami Rainiah’s 

casé (1913-18 Tid Cas 363) was -afso réferred 
to by the Hon'ble Judges. The Hot’ble 
Judges did fot accept thé Full Beich deci- 
sion Of the Madras High Cotirt ás correc 
Without assigning any valid reason. It ap 
pears to me that the Full Beiich decision of 
this Court m Mt. Riipia’s case (ATR 1944 
Pat 17} doés not lay down à Corféct law in 
view of thé decisidi of the Supreme Court 
in Sathappa Chéttiar’s case (AIR 1958 SC 
245). The décision of the Supreme Court, 
as laid down in Art. 141 of the Constitu- 
tien, is, in my opifion, the correct fw, and 


, decision of the Full Bench. 
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the law laid down in the Full Bench decision 
of the Patna High Court ir Mt. Rupta’s 
case (ATR 1944 Pat 17) is met correct as it 
îs contrary to the decision c= the Supreme 
Court (supra). As such, I de not accept the 
of the Patna 
High ‘Court in Mt. Rupia’s zase (supra) a8 
correct. Fer the.same reasors, T do not ac- 
cept the decisions of this Ceurt in Samas 
rendra Kumar Motilal v. tendra Kumar 
Motilal (AIR 1970 Pat 317) as well as in 
Ramcharitar Pandey wv. Basgit Rai (AIR 
1932 Pat 9}.and in Yadunasdan Gope v. 
Syed Naimuzzaman (AIR 1957 Pat 560) as 
correct. With due respect tohe Lordships of 
the Patna High Court, I must say that -none 
of these Hon'ble Judges corsidened the bhot- 
tom portion of $. 7 (iv) of the Act. On 
the other ‘hand, the Supreme Court and the 
Full ‘Benches of tthe Madras High ‘Court 
eonsidered ‘the ‘bottom portion of the provi- 
sion of S. 7 (iv) of the Act and they correct- 
ly ‘held ‘that ‘the valuation given ‘by the plain- 
tiff ‘in a suit falling under S. 7 Cv) (b) and 
{® of the Act was final ang «conclusive. T 
also adopt ‘the same feasorings of the 


Supreme ‘Court and the Maéras High Court.. 


1 hold ‘that ‘in cases falling vader $. 7 (iv).(b) 
and (c) of the Act, the valcetion given ‘by 
‘the plaintiff shall be ‘final and conclusive and 
the plaintiff thas the right te .amend the 
waluation. 


412. In these circumstances, 1 ‘hold thai 
‘below acted 


in ‘both the cases the Courts 
without jurisdiction in raisiag the valuation 
given in the plaint for which the Courts 
were not authorised to do sa in Jaw. Hence, 
I set aside the order dated 4th Aug., 1973 in 
Civil (Revision No. 1130 of 1973 and the 
order dated 23rd July, 1981 in Civil Reyk 
sion No. 1338 of 1981. 


43. dn the result, hoth ie petitions are 


‘allowed and the: orders dated 4th ANg, ł 973: 


and 23rd July, 1981 are set aside. Tha 
Conrts below are directed. to proceed with 
the suits in accordance with Jaw on the basis 
of the valuation given in tte plaint. 
parties shall ‘bear their own costs. 
Petitions allewed: 
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HARI LAL AGRAWAL AND 
Ram Rup Singh and otters, ‘Petitioners 
y. State_ of Bihar and othess, Respondents: -` 
Civil Writ Jurn. Case Ne. 3728 of 4981, 
Dj- 14-10-1982. 
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Ram Rup Singh v. State 


‘the Development Authority 


"The 


- Bat. 7f 
Constitution of India, Axt. 226 — Writ 
petition —- MMointainaleility. 


Petitioners, certain persons eccupying tene- 
ments in respect of which they had entered 
into hire purchase agreement with Patna 
Development Authority and the area pertain- 
ing to. which was agreed to be transferred to 
by the State 
Housing Beard, claimed direction to the 
Board not to proceed with construction on 
plots across the road from their tenements 
and transferred by the Board, on the ground 
that the plots sold formed part of the park 
area carved out by the Authority, Though 
the area covered by the tenements was, to be 
transferred by the Beard to the Develop: 
ment Authority, no- actual transfer had yet 
taken place. Thene was divergence, in the 
stands. of the Board and the Authority as to 
the extent of area that was intended to be 
transferred te. the Authority. The Board 
claimed that the disputed land. did not fenm 
part of the land claimed. to. have been trans- 
ferred to. the Authority. However, the Aus 
thority claimed. that the land. in question 
was transfonned to it and objected: its trans- 
fer by the Beard. Ne acourate and relevant 
map: was brought on record by either party. 

Held, it is very difficult to: grant ithe ~in- 
tended relief because of the nebulous situa- 
tion: in regard to. the claim ef tthe panties 
and the extent of the disagreement on im- 
portant aspects of the dispute: ` {Para 13) 

Balbhadra Prasad Singh, Alakh Raj 
Pandey, Shiwesh Misra and’ Surendra Pd. 
Sharma, for Petitioners; Ram Janam Ojha 
and Mahesh Prasad’ (for No. 2), Shravan 
Kumar (for Nos. 3 and 4) and Dhirendra 
Kumar and Dayanand Singh (for Nos. 5 to 
Ty, for Respondents, 

S. SHAMSUL HASAN, J.:-—- The dispute 
in. this. application is quadrangular. The. sub- 
ject is land with no night to own it yet but 
obstnucting others. from doing. so. 

2. The petitioners are: residents. of various 
premises. in P. I. T. Colony.. Kankaxbagh,. in 
the town: ef Patna. The respondents. are, 
apart from the State of Bihar, the Bihar 
State Housing Board (in shast, ‘the Board’), 
Patna Regional Development Authority, (in 
sont, the Authority’), and the Secretary, 
P:R. D: A. on the one hand and.” those, 
who claim. to: be settlees of the land in. the 
game colony; as the petitioners, an the other. 

a. A whit of mandamus. is sought from 
this. Court commanding respondents t and 
Z;.ii.¢:, the State of Bihar and the Reang, 
and ther mespandents, nat: to take ateps for 
eonstmption of houses. in ithe pagk area, said. 
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to have been carved out by the Authority, 
now known as the Patna Regional Develop- 
ment Authority, formerly Patna Improve- 
ment Trust, and to effect formal transfer of 
7.10 acres of land to P. R. D. A. by respon- 
dent No. 2, the Board. 


4. The dispute arose because a vacant 
plot of triangular land across the road from 
the houses allotted to the petitioners has 
been allotted to respondents 5, 6 and 7 by. 
the Board, the contention being that 
Board having transferred the land ~ 
P. R. D..A. cannot make the settlement a 
the land is meant to be an open space. 


5. It mav be stated here that the . peti- 
tioners are living on rent awaiting the sale 
of these houses on hire purchase basis which 
has so far not been done because oan 
there is no formal transfer of the land. 
question by the Board to the Authority. _ tt 
may also be further stated that there is no 
dispute that there has been no formal trans- 
fer of the lend by the Board to the Patna 
Improvement Trust, as it then was. 

6. Since here is no agreement on facts 
in the stand taken by the petitioners, the 
Board and the Authority, it will be relevant 
to set out briefly the -various stands taken 
by them. According to the petitioners, it 
was decided by the Board to transfer 7.10 
acres of land in P. I. T. Colony, Kankar- 
bagh, to the Authority. In this area after 
the above decision 130 houses of two types 
were constructed by the Authority for allot- 
ment on hire purchase basis. The deposit of 
20% was directed to be made by the Auth- 
ority.to the Board in response to which a 
sum of Rs. 1,40,000/- was deposited, being 

25% of the total value of the land, which 
was accepted by the Board. This was fol- 
lowed by constant reminders by the Auth- 
ority to the Board to make formal transfer 
of the land which has not been done till 
today. These communications are annexures 
to the writ p2tition. As I have stated above, 
these houses have been allotted to the peti- 
tioners on monthly rental and the rent is be- 
ing accepted by the Authority. Subsequent- 
ly, it is claimed by the petitioners that hire 
purchase allotment was also made, though 
not finalised. The petitioners are relying on 
the doctrine of part performance to base 
their entitlement to the relief sought for. Sub- 
sequently, the Board allotted three plots, be- 
ing plot Nos. V-466, V-467 and V-468, to 
the respondents 5 to 7, which ate comprised 
in triangular pieces’ or vacant land’ opposite 
` the houses allotted to these petitioners, which 
‘IT have stated above. 
Board.. It is stated that the Secretary of the 
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This was done” by ‘the’ 


A. LR. 


Authority protested to the. Board `. with re- 
spect to the said allotment stating that, the 
Board had no right to make these transfers. 


7 A counter-affidavit has been filed by 
the Board. Its stand is that the petitioners 
are month to month tenants living in P. I. T. 
Colony, Kankarbagh, and they have no right 
whatsoever to raise any objection to the 
allotment of the plots to respondents 5 to 7. 
Its further case is that the right of the peti- 


_Wioners cannot be higher than that of the 


Authority through whom they claim their 
right and further that the disputed plots 
have not been transferred to the Authority 
by the Board. Its further case is that the 
land in Kankarbagh Colony was acquired by 
the Housing Department and then transfer- 
red to the Board when it was brought into 
existence and the land is in complete control 
of the Board. When the Congress Session 
was held in Patna, the Patna Improvement 
Trust, as it then was, constructed some tene- 
ments to accommodate visitors from outside 
and thereafter it was decided by the State 
Government to seftle an area of 4 acres with 
the Patna Improvement Trust for that pur- 
pose. Relevant extract from the memoran- 
dum of Cabinet meeting has been annexed. 
The land was subsequently transferred to. the 


‘Board, who, adhering to the decision of the 


State Government, intended to transfer the 
aforesaid land to the Patna Improvement 
Trust but formal transfer could not materia- 
lise because of the inaction of the Authority, 
and, therefore, the right, title and interest 
still vest with the Board in the land con- 
cerned. In any event, according to the 
Board, the disputed land does not form part 
of the land claimed to be transferred to the 
Authority. Facts justifying settlement of the 
lands to the respondents 5 to 7 haye also 
been averred in the counter-affidavit but they- 
are not relevant to be set out in this judg- 
ment, 


8. Counter-affidavit has also been filed 
by the Authority. Its case is that the peti- 
tioners are occupying the houses on 
basis and have been offered houses on hire 
purchase ‘basis in pursuance to which they 
have deposited necessary advances, © Lease 
of hire purchase could not be executed be- 
cause the Board has not effected formal . 
transfer of the land'in question. The area 
so intended to be transferred, according to 
the Authority, is 5.14 acres of land. The 


Authority has also objected to the transfer -~ 


of the lands to respondents 5 to 7. on the 
‘ground that the land in- question: has’ “already. 


` been, transferred ‘to. the Authority and initial 


rental - 


1983, 


cost of the land has already been paid and 
it is due to the lapse on the part of the 
: Board that the lease has not been executed. 
9. It may be stated here that no accu- 


rate and relevant map has been brought on 
the record by either party, though during 
arguments large number =f maps were plac- 
ed before us giving concicting details re- 
garding the actual portion of the land said 
to have been transferred and the extent of 
its area; particularly with regard to the land 
in question. I may elaborate this further 
that none of the maps w2s of any assistance 
to us to come to any definite findings as to 
the portion and the quarzity of the land 
_Claimed to have been transferred. 


10. It was suggested ty us that solution 
of this dispute could be achieved by getting 
the entire area, said to have been transferred 
to the Authority by the Board, measured, 
but, that also was of no avail because the 
parties could not agree an what should be 
included in the measurement. According to 
the Board, roads should ve calculated in the 
lands transferred. According to the Auth- 
ority, it was submitted that the lands that 
were transferred include= all appendages, 
that is, the disputed lanc, which is vacant. 
According to the/ petitioners, the disputed 
land was comprised of the area that was 
transferred which could be divided into two 
lots —- one consisting of she road and the 
other consisting of the area meant for houses 
and parks, making it a tolal of 7.10 acres. 

11. The total effect of all this is that 
there is substantial variance on facts and 
there is practically no area of agreement. 
The quantity, the manner and the portions of 
the land of the purported. transfer are all 
unascertainable, in regard to the land in 
question. The rights of the Authority and 
the Board also have yet to be determined. 
The only thing that appears to be definite is 
the status of the petitioners that they are 
tenant on month to mont basis and the in- 
tended transferees on hire purchase basis 
which is yet to be made, zhe rent being paid 
to the Authority and no formal transfer of 
land has yet taken place by the Board to the 
Authority. 

' 12. Learned counsel for the petitioners 
_ submitted that-the petitiorers have a right 
to maintain this writ beczuse (i) they have 
citizen’s right to safeguard the ecological 
situation in the area; (ii) the Board could 
not make the transfer and nothing could be 
really built on the disputed land because it 
` was” always intended to’- bev park land “OF 
vacant space; and” (iii) the Board has ‘no 
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right in the land having already transferred 
it to the Authority. 


13. In my view, without going into the 
merits of these submissions, ‘it is very diffi- 
cult to grant the intended relief because of 
the nebulous situation in regard to the claim 
of the parties and the extent of the disagr 
ment on important aspects of the dispute. 
I fell that these questions cannot be decided 
in an application under Art. 226 of the Con- 
stitution. It could be decided only between 
the two agencies of the Government, that is, 
the Board and the Authority themselves, or, 
in a suit. Once that is decided, then the 
rights of the parties also become investigable 
Learned counsel 
for the Board has submitted that the peti- 
tioners have no right to maintain this writ 
being mere tenants and intended purchaser 
from an Authority who has‘ no right to sell. 
The petitioners rely on the right flowing 
from the transactions with the Authority. 
As I have said, these contentious questions 
have also to be similarly determined in a 
proper processing particularly, since they 
depend on the nature of the contract between 
the petifioners and the transferor Authority. 
The Board and the Authority will be well 
advised to settle this question between them- 
selves, instead of indulging in divergent action 
causing inconveniences and litigations all 
round. I may also clarify that various mate- 
tials have been placed by the parties before 
us in support of their case, like correspon- 
dence between the Authorily and the Board, 
memorandum of Cabinet meeting, report of 
the Special Committee constituted for mak- 
ing enquiry in respect of the irregularities in 
the allotment of lands in Kankarbagh 
Colony, particularly para 8 of the recom- 
mendations contained therein, but, as I have 
stated, it is very difficult and beyond the 
scope of this application to come to any 
decision on their basis in view of the total 
absence of any agreement in regard to the 
state of affairs. 

14. In regard to the claim of respondents 
5 to 7 I do not wish to say anything as the 
success of their stand depends on the estab- 
lishment of the claim of the Board. 

15. In the above state of affairs, there- 
fore, I do not consider it to be a fit case in 
which this Court should issue the writ sought 
for by the petitioners. The application is, 
accordingly, dismissed, but, without costs. 

_ HARI LAL AGRAWAL J. :— I agree. 


Petition dismissed. 
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S. K. CHOUDHURI AND U. G. 
SHARMA, JJ. 
Satrughan Mishra, Appéllant v. Smt. Sulo- 
Ghana Devi, Respondent. 
A. F. 0. D. No, 80 of 1981, 
1982.* 


Succession Act (39 of 1925), S..263 — Pre- 
cedure —— Application fer «evocation — 
Couxt fingiug probate granted without notice 
to necessary party — Revacation ordered — 
` Issue about jgensineness of Will not he decid- 
ed — Defendant can move Court te decide 
genuineness. 


‘Probate ‘was granted ‘to a distant -rélative 
of the testator whose daughter ‘filed the im- 
stant proceedins fer revecation of ‘the grant 
of probate. She dileged ‘that ‘the ‘probate 
was Obtained tbr the defendant ex parte with- 
out notice ‘to ‘her ‘by ‘practising ‘fraud and 
that ‘the ‘Will ‘was forged. ‘The ‘trial Court 
passed ‘an order øf ‘revocation ‘on the :ground 
ef want of 'notize to ‘the plaintiff ‘in ‘the prO- 
bate preceedin2. “Lhe question of ‘the 
genuineness of the ‘Will ‘was ‘left undecided. 
In ‘the ‘present appedl ‘to the "High ‘Court: 

Weld ‘that ‘the ‘findings of ‘the ‘Court ‘below 
that citation ‘wes ‘not issued to ‘the plaintiff 
cannot ‘be disturbed on ‘facts of ‘the case-and, 
therefore, ‘there was no metit in ‘the appedl 
which ‘had ‘to 'be dismissed. However, ‘the 
defendant, if the would -still be ‘interested ‘te 
prove ‘the ‘Will, would move ‘the ‘Court ‘bélow 
to decide ‘the :pemiineness or ‘Otherwise of 
the ‘Will, which should 'be decided ‘in pre- 
sence of the <stibstituted 'héirs. AIR 1928 
PC 2, AFR 2955 ‘SC 566 -and ATR 1958 ‘Cal 


DÐ- 48-10- 


377, Foll. (Para ® 
Cases Referred: «Chronological Paras 
AFR 2958 Cal £77 16 
AYR $955 ‘SC 566 ‘6 
AFR 1944 PC ‘i G 
ATR 2928 PC 2 & 


Bipin Bibari Sinha and Shailendra ‘Prasad 
Mishra, for Appellant; Janardan ‘Sinha and 
N. C. Nirarkar, for Respondent, 


S. K. (CHOUÐHURI, H.::— Fbis aoni 
by the defendant is directed against «the 
judgment dated 30-141981 ,passed :by ‘the Dis- 
‘trict Judge, Darbhanga dn iRevecation Case 
No. .22/2 of 4978-79. By dhe said judgment 
and order the learned District Judge wrevok- 
ed order dated .30:10-1975 by which the had 


*kErom decision wf G. M. Konandi, Dist. J., 
Darbhanga, E/- 30-1-1981. 
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Satrughan ‘Mishra. ‘y. Sulechana Devi 


respondent by the defendant-appellant. 


AER, 
‘grented probate with ‘the copy of ‘the Will 


annexed. 


 It.appears that an application was filed 
fər revocation of the grant of probate by the 
Flaintiff-resnondent under `S. 263 of the Suc- 
cession Act on the ground that the Will of 
which rebate ‘has been granted was un- 
zegistered and an ex parte order has “been 
ébtained practising fraud upon ‘the plaintiff- 
The 
further allegation was that the petitioner was 
resident of. village Doki and notice was sent 
by the defendant ‘in the probate proceeding 
in village Narainpur, and, as such, no cita- 
tion was issued to the plaintiff in her proper 
address. According to the plaintiff she had 
no knowledge of the probate praceeding 
and the Court ought to thave issued citation 
to the plaintiff as “she was the daughter of 
the testator and was an interested person to 
oppose the grant of probate. “The further 
allegation was that the ‘Will was forged .and 
fabricated document. Accordin g to the 
plaintiff, after the death of the testator, the 
plaintiff was coming in possession of the 
properties covered ‘by ithe Will. 


‘ZA. Tre defendant-appellant -contested 
the said revocation -procéeding. It was dlleged 
theréin ‘that ‘the Will ‘was genuine and as ‘the 
defendant was ‘all alone obedient and. loyal 
to ‘the ‘testator the ‘Will was -executed ‘in ttiis 
favour ‘by ‘the <sdid testater Sharda- “Mishra. 
It-was also stated «that tthe \Will was vexecut- 
ed out ‘of free-will and without -any -pressure 
or coercion. The furtker -allegation ofthe 
defendant «was ‘that ‘the notices ‘were sent ‘to 
the -plainit#® and was also served-wpon ‘her, 
but she :did not -choose ‘to contest ‘the -pro- 
ceeding. ‘The -dllegation wf ‘fraud and collu- 
sion ‘was denied. ‘Itswas also alleged ‘that ‘the 
Bldintiff thad ‘knowledge ‘of ‘the » -probate pro- 
ceeding and was not-a resident :of village 
Wohi, srather she was resident of -village 
Narainpur. 


3. The .trial Court framed fhe following 
ISSUES : 

i. Whether aho seit filed by the per 
under Sec. 263 of ‘the Succession Aet - 
maintainable ? 

2. Whether ‘the plaintiff ibas .a right :to 
sue? 

2.°Whether tke proceedings of probate 
case No, .22.f 1971 were defective in sub- 
sauce ? 

W, “Whether ‘the grant<ef iprobate was Ob- 
tained fraudulently tby making a false <sug- 


gestion cor ‘by .comecaling ‘something material 


‘to tke ease? 
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5. Whether the plaintiff’ is entitled: to. re- 
vocation’ of tlie grant of probate or letters 
of administration ? 


Both parties adduced. evidence, oral as well 
as documentary. The trial Court held that 
it has jurisdiction. to entertain. the suit, that 
the plaintiff was- wrongly and wrongfully 
described. as a resident. of village Narainpur, 
though. she was a. permarent resident of. vil- 
lage Dohi. It also found that summons. OF 
notice in relation to the probate proceeding 


were not served’ upow the plaintiff Sulochana - 


Devi and slie had no knowledge or notice 
of the probate proceeding until her husband 
inspected the récords of the probate case. 
Tt also held: that the plaintiff is the youngest 
daugliter of Sharda Mistica whereas the de- 
fendant is distant relation. On the question 
of genuineness of the Will’ the trial Court 
did not give any concluded’ opinion. -In tlie 
conclusion tlie trial Coury said that “all pro- 
cesses of probate case had been hurried 
through Because the defendant was conscious 
of the fact that all was not well about the 
Will”. Witi the aforesaid findings the trial 
Court revoked the grant of probate, as 
alfcady stated above. Hence the present 
_ appeal by the defendant. 


4: Mr. Bipin Bihari Sinha No. 2 learned 


counsel appearing in support of this appeal 


contended that the findings of the trial Court 
to the effect that citation was not issued in 
Sulochana Devi, the plaiatiff, is erroneous. 
We were taken through the discussions in 
the judgment ór that pcint where the trial 
Court has discussed bot the documentary 
evidence as also oral evidence and has given 
its considered opinion that citation was not 
issued’ in the address of Sulochana Devi at 
village Doht which was ler permanent resi- 
dence: Learned counsel did not refer to us 
to any’ of the evidence which have been dis- 
cussed in the judgment in coming to the 
aforesaid conclusion. He only pointed out 
that P. W. Z the pluinciff, has stated’ in 
para 40 that she did nof remember as to 
whether she had knowledge of the litigation. 
Learned counsel also drew aur. attention fo 
paras 1% and 27 of the written statement 
wherein it has been stated that the: plaintiff 
‘had full Knowledge of the probate case whien 
it was penditig and’ so she could have enter- 
ed appearance and contested the case. It 
was further pleaded that there was a fight 
betwéew the plaintiff anc’ the defendant in 
tlie revisionaf survey. Our attertion was 
also drawn to Ext. f, déted: £5-8-1972 which 
“i a petition filed’ by tlic defendant-appellant 
before the Settlement Offices whereig a 
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prayer was made: by the defendaat tœ mifais 
his name on the ground that a probate case 
was going on im the Court of the District 
Judge being Ne: 22 of 1977. No other evr- 
dence was referred to nor the eviderice dis- 
cussed: by the Court below for deciding dif- 
férent issues was challenged by the learned 
counsel for the appellant. Exhibit I contains 
the defendant’s own statement and therefore 
it cannot impart knowledge of the probate 
case to: the plaintif. Jt Hes not been proved 
that a copy of the petition was served upon 
him. The argument of the learned cotnsel 
for the appellant that from these materials 
the Court should: held. that the finding of the 
Court. below that no notice was. issued. te 
the plaintiff im the probate case, cannot be 
accepted. The Court below has. while com- 
ing to a finding that. the plaintiff was resi- 
dent ef village Dehi has relied upon the evi- 
dence of P. W..2, admission of O. W. 4 
O. W. 7 (the. defendant) ard the documentary 
evidence, namely, Exhibits 1 series. which are 
chaukidari receipts. Exhibit 4 which is the 
certified copy of the application dated 6-12- 
1969 filed by one Shashidhar Mishra in which 
Harinandan Mishra. (husband of the plaintiff 
was described. as. a resident of village Dohi 
as. also: Ext. 7, a certified copy of the com- 
plaint petition which shows that the husband 
of the. plaintiff was a resident of village 
Dohi and lastly Ext. 5, the certified copy ef 
the enquiry report which also describes that 
the plaintiff was. a resideat of village Dobi. 
In the trial Court it appears. that Exhibit F, 
the voters’ list of the year 1975 of village 
Narainpur, was: relied. upee by the appellant 
to show that the plaintiff was a resident of 
village Narainpur. Good reasons have been 
given to discard that document. It was sug- 
gested that the defendant himself got ihe 
name of the plaintiff inserted in the voters’ 
list of that vilage: In support of the allega- 
tion that the plaintiff was a resident of vil- 
lage Narainpur, the defendant did not even 
produce the previous voters’ list. He admit- 
ted that hé had seen the voters’ list—of vil- 
lage Doti and adinitted that the names of 
the sons of Silochana Devi Was noted if the 
voters’ list of village Dohi. In view of all 
this eviderice the trial Court concluded that 
Sulochana Devi was a pèrmanènt resident 
of village Dohi It is, therefore, difficult to 
upset this. finding. 


§, Similarly, while holding that the sum- 
mons. of the probate. proceeding was not 
srved upon Sulochana Devi, the Court has 
discussed! all the materials. on record, Ht has 
discussed’ the evidence of O. Ws. 3, 5, 7 and 8 
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and also the service report. For reasons 
given in para 9 of the trial Court judgment 
it concluded that Sulochana Devi had no 
notice of the probate proceeding and for the 
first time she came to know about it when 
her husband inspected the records of the pro- 
bate case. It is, therefore, difficult to accept 


the argument of the learned counsel for the © 


appellant that merely because P. W. 2 in her 
evidence has stated that she does not re- 


member as to whether she had knowledge of. 
the litigation the finding of the trial Court is- 


erroncous. 


6. Mr. Janardan Sinha, learned counsel 
for the plaintiff-respondent, on the other 
hand, supported the judgment of the trial 
Court and contended that when the finding 
that no notice of . probate proceeding was 
issued and served upon Sulochana Devi in 
her permanent address cannot be challenged 
and when the Court below has not given.any 
concluded opinion as to the .genuineness or 


otherwise of the will but has left the matter. 


open to be decided then the procedure laid 
down in the case of Mt. Ramanandi Kuer v. 
Mt. Kalawati Kuer, (AIR 1928 PC 2) must 
be followed. That is a case where an appli- 
cation for revocation of the probate granted 


to the ‘testator’s brother Gyan Prakash | 


was made by the 
on ‘the allegation that they had not 
been. cited and the ' Will was not 
genuine. The learned Judge referred to the. 
relevant provisions of the Probate and Ad- 
ministration Act, 1881, namely, Section 50 


widow and infant 


which is equivalent to Section 263 of the. 


Succession Act, 1925 and held: 


“It is apparent that the plaintiff in this case 
set up both these grounds for revocation. 
The first issue as framed comes.under Il. (5) 
and the second issue under Ili. (c). If these 


issues were tried Separately and the. plaintiff” 
succeeded on the first issue, that in itself. 


would be sufficient for revoking the probate; 
. but it would still be open to the defendant 
to prove the will and, if she. succeeded, the 
probate would stand. If, on the. other 
hand, the plaintiff failed on the first issue, 


that would not preclude, her from. proceeding 
that the. 


to prove her second ground, viz., 
. will was forged, and the poaa y ‘would one 
or fall, according | to the result.” 


` This case was noticed ‘in the ¢ase of Anil | 
. Behari Ghosh v. Smt. Latika Bala Dassi (AIR 
1955 SC 566). In ‘that case it has -been stated 
that Ramanändi ` Kuer’s : cage. (AIR 1928 PC, 
2) is an: authority. for. :Teyocation of a gran nt 
where ‘two: grounds. dre- takeñ;, :namely;;- -).; 
that ‘Persons: who: ought ‘to have, -been : cite 
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. cannot be disturbed and, therefore, ‘there is 
_ nc merit in this appeal.and it.is, accordingly; 


‘would. move the -Court below..to decide . the}. ~ 
genuineness’ or otherwise of the will, Which} - 


- stituted heirs of. the: plaintiff... -Learned : *cOUne|. g 


A. I.R. ` 


were not cited, anc (2) that the will was a 
forgery, if the first ground is established, the 
onus is upon the opponents to prove that the 
will is genuine. A Division Bench of the 
Calcutta High Court is Southern Bank Ltd. _ 
¥. Kesardeo Ganeriwalla (AIR 1958 SC 377) 
Fas also followed the aforesaid Privy Coun- 
cil decision and has stated that the same has 
laid down the corréct procedure. While dis- 
cussing the said case it has been stated in 
para 52 as follows :— 


“As was said in Ramanandi’s case (K), a 
person who fails to prove that he ought to 
have been cited and therefore cannot rely on 


. the omission to cite him as a ground for re- 
Vocation of probate may yet ask for revoca- 


tion on the ground that the will is not 
genuine, provided af course he is affected by 
the probate as happened. in 71 Ind App 1: 
(AIR 1944 PC 11) (D), but in such a case the 
oaus of proving that the will is not genuine 
is on him. If this is the result of our statute, 
tke appellant cannot be allowed to evade it 
by a resort to an English rule. It appears to 
me also that it is not thereby put to any real 
hardship.' It was free to lead any evidence ` 
it had, to show that the will is not genuine 
amd unless the evidence led was wholly worth- 
less, in which case there would be no reason 
fcr the law to favour the appellant, the re- 
spondents would be compelled to call wit- 
nesses to prove the will unless they abandon- 
ec the will, and then the appellant might have 
cross-examined such witnesses in the same 
manner it would have done if an order had 
been made on the P to prove the. 
will in solemn form.” 


7. In view of the aforesaid discussions it 


is. manifest that after the revocation of the 


grant of probate has been made under Sec- 
tion 263 by the trial Court on. the .ground 
that no. citation .was issued to Sulochana 
Devi who was a person interested to oppose 
the will and. having left the question of 
genuineness of the will to be decided in ~ 
future, the question of genuineness of the. 
will is still to be decided by the Court below ` 


- in such a situation. Ithas already been held — 












‘above that the findings of the Court below 
that citation was not issued tothe plaintiff] 


dismissed. _ However, the. defendant, : if. -hef 
would still be interested to prove. -the-- will, 


' should. be ‘decided in. presence’ of< the sub- 


* gel for the defendant-appellant as, also,- t! 


à 
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learned counsel for the substituted plaintiff- 
respondents state that the parties would ap- 
pear in the Court below through their coun- 
sel’ on 1-12-1982 on which date the Court 
below will fix a date for early hearing. If 
the’ defendant fails to appezr in the Court 
below on that date then it should be taken 
that he is no longer interes-2ed to prove ‘the 
will. In the circumstances of the case, there 
will be no order as to costs. 


U. C. SHARMA, J. :— I agree. 
Appeal dismissed. 
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S. SARWAR ALI, C. J. AND 
LALIT MOHAN SHARMA, J. 


Jamuna Devi, Appellant v. Girija Devi and 
others, Respondents. 

Letters Patent Appeal No. 15 of 1968, D/- 
26-1 1-1982.* 

Limitation Act (36 of 1963), Article 64. — 
Tacking of adverse possession — One tres- 
passer deriving interest from another tres- 
passer can claim tacking of periods. of pos- 
session of both the trespassers. 


It is established that the -periods of © ja 


verse possession of two or- more- trespassers 
can be tacked together if one. trespasser 
derives his interest from the other. Further, 
the question of tacking of pc3session can arise 
only where the trespassers have no title. 


v a (Para 6) 
Cases Referred: | Chronological Paras 
AIR 1957 Pat 37 >. . 5 
AIR 1950 Pat 191 5 
AIR 1934 PC 23 5.7 
AIR 1922 Cal 176 -. 6,8 


AIR 1919 Pat 176 5 6 


Krishna Prakash Sinha and Mahendra Pra- 
gad Bhartee, for Appellamts; Guneshwar 


Prasad and Shyameshwar Dayal, for a 


dents, 
LALIT MOHAN SHARMA, J. :— This 


-appeal arises out of a suit filed by the ap- 


pellant for eviction of respondent No. 1 from 
a house in Gaya town. 

2.: The house in question had been pur- 
chased by ome Munder Kuer in 1917. ‘Ac- 
cording to the plaintiff's case. she was the 
concubine of the plaintiff's Mamu. She ex- 
ecuted a deed of gift in 1947 in favour of 


the :plaintiff but did not deliver possession ` 
In 1951, 
she filed a suit which was registered as ‘Title 


and ‘continued to stay in the house. 


- 5-2- 1968. 


O O E O O > 
. r A ainst judgment - of. Se Prasad, J. 


` 1 
N T 





' Jamuna Devi v. Girija Devi 


_ filed a second appeal in this 


aaar dismissed. 


in i of the appeal, | 
where a trespasser in adverse possession of a 
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Suit No. 102 of 1951 challenging the gift in 
favour of the present plaintiff on the allega- 
tion thatit was broughtin existence as a re- 
sult of fraud and was inoperative. After the 
filing of the plaint, she executed another deed 
of gift on 16-11-1951 in favour of Basanti 
Kuer, defendant No. 1 in the present suit 
and Basanti Kuer was added as the second 
plaintiff in the suit. In 1952 Munder Kuer 
died and the suit was prosecuted by Basanti 
Kuer. On trial, it was dismissed in 1954, but 
defendant No. 1 continued in possession. She 
filed ‘a title appeal which was dismissed on 
8-7-1955. She then unsuccessfully came to 
this Court in S. A. 1216 of 1955. In spite 
of the plaintiff consistently succeeding in 
three Courts, the possession of the house re- 
mained with Basanti Kuer. The present suit 
was, therefore, filed on 12-1-1960 for her 
eviction. 

3. In her written statement, Basanti Kuer 
reiterated the stand taken by her and Munder 
Kuer in. the earlier suit and asserted title. 
She ‘also pleaded limitation. 

4, The trial Court agreed with the defence 
that the suit was barred by limitation and 
dismissed the suit. The plaintiff appealed. 
The learned subordinate Judge who heard the 
appeal disagreed with the trial Court and de- 
creed the suit holding that the defendant 
No. 1 was in possession -for- a period less 
than 12 years and she was not entitled: to 


tack..the. possession of Munder Kuer for the 


purpose of. acquisition of a title based on 
adverse possession. The defendant, then, 
Court which. 
was numbered as S. A. 641 of 1965, and was 
heard by -Mr. Justice Raj Kishore- Prasad and 
was allowed by the judgment -under appeal. 
He, however, granted leave to appeal under - 
Clause 10 of the Letters Patent. - oe 
ingly, this- appeal has been filed. - sae 


5. The learned single Judge relied ‘on ‘the’ 
decisions in Ratan Kumar Mahto v:' Kangal 
Kumar Mahto (AIR 1919 Pat 176), Bibhuti 
Bhusan Modak v. Girish Chandra Pal (AIR 
1950: Pat 191), Jatu Das v. Mt. Sulochana 
Mundain (AIR 1957 Pat 37) and Secretary 
of State v: Debendra: Lal -Khan:{AIR 1934 
PC 23) and held that the defendant “was 


entitled to tack -the possession of Munder -— 


Kuer to her possession and the two periods 
together exceeded 12 years. . The suit. was 


. Mr. Krishna Prakash Sinha, appearing 
„contended that 


2 property- dies and another’ trespasser: comes z 
- = _ in’ possession, the rightful, owner must in the” abie 
eye of law be ‘presumed to ave” come in “pise 7 re 
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Session Of the property at Jeast for a moment. 
Conséqiéntls , if a ümber of trespassers Tē- 
main suecésdively if pdsséssion Öf a proper ty 
but each of for a periód less thin 12 years, 
the title of che fightfil owner would not -be 
jest. He lied on the obServations ‘ih 
Janakinath Saha v. Baikuntha Nath Chollak 
(AIR 1922 Cal 176). 1 am afraid, the atg- 


ment in the general form as it has beci. 


pressed, is rot sound and cannot bë acéept- 
_jed. {t thas been firmly established that the 
periods Of aiverse possession of two of mote 
trespasseis ‘afi be tacked ‘together if one 
ltrespassér devives his interest from the other. 
Mr. Sinha =mplhiasised the ‘fact that since 
` Munder Küt was not left with any title in 
the property after her gift to the plaintif in 
1947, the defeiidant Basanti Kuer cannot be 
assumed tö have derived any title from 
Munder Kuer and she, therefore, caiihiot ‘be 
held t6 have derived any interest in the Pro- 
perty to ñz6lë her tö tack Munder Icueéf’s 
— possessivn te her owh possession. It is true 
that if we come to the question of title in 
the -hovsé, che defendant Must be féld to 
have .détiveé none, ‘but this cannot defeat ‘her 
fight to tač the two periods of possessidh. 
The question of tacking of ‘possession ‘caf 
afise only where the trespassers havé no title. 
The fact thet Mutider Kuer was left ‘with mo 
title to transmit to Basanti Kuer in 1951 i5, 
therefore, not helpful to the plaintiff. ` It was 
tightly observed by ‘a learned single Judge sof 
this Coutt m Ratan Kuffiar Mahto y: Kan 
gal Kumat Mahto (ATR 1919 Pat 176) that 
the possessicn df a trespasser, although With- 
out title, confers upon him a devisable «and 
transferable interest in thé pfoperty ani ‘his 
devisee can maintain an ‘action agaist ans 
other trespasser; and further, that a -deviéé 
of a trespasser van tack on the :peritd wf ‘his 
devisor’s possession to that of his own to 
resist a suit for .ejectment. 

7. The offer two dečisiöńė of ‘this Gourt 
feferfed to in the judgment of Mr. Justice 
Raj ‘Kishore Prasad ‘have followed the Fatio 
in Secfétary of State v. Débentia Lal Khan 
(AIR £934 2C 23) dnd Tilly support the 
view hé has taken. 


8. In Jatakinath Saha v. Baikuntha ‘Nath 
Choliak (ATR 1922 Gal 176) the ‘trespasser 
Was clhitiiitig possession independently anid 
not through the person wh6 ‘was in “possts- 
sion earlier. In those cifcumstances, the Ob- 
servations o2 which Mr. Sinha has relied 
were made. As ih ‘the Present base, 
Gaim of Basanti Kuer- has ‘been through 
Miitider Kuer, the Calvitta decision is diss 
tiriguish; ible and the Privy Colncil nid 
Patna decisions mentioned - above apply. Ñ 
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Verse pööseššiðň of Munilèr Kuer. 
possession of ‘NMunder Kuer became adverse 


house from Munder 


arè not synonymous. 


the, 
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therefore, héld that the léarned aingle Judge 
öË this Court fighily haéld that ‘the defendunt 
Was éniilled to tük t6 ‘her posséssidh ‘the uti- 
Since the 


iñ 1947, the present ‘suit having ‘been filed ‘in 
1960 müst be Uismissed Of the ‘ground DË 
limitation. 


9, Mr. Sinha next ‘argued that since ‘tha - 
defendant in her written statement has not 
pleaded of having derived any interest in ‘the 
Kuer, she cannot ba 
allowed to tack ‘the -eaflitr possession on the 
principle stated above. He placed the written 
statement before us in detail -and urged that 
the pleading amounts to an -assertion of the 
defendant’s possession in her own right -for 
äböüt 40 years and since ‘the Courts ‘have 
not accepted. her possessivn ‘before the déath 
of Mimhder Kuer, she must fail. It ‘is true 
that the allegations in the written statemerit 


‘are fot sét Gut with Clarity and there ds ‘scope 
for. pressing the argument as dndicated, ‘put 


a lose përuüusal of the Written statement spe- 


‘cinlly. pafugenphs 10 to 15 thereof leats to 


the conclusion ‘that ‘the defendant thas -ad- 
vanced her claim to the house ‘on ‘the basis 


of the ineffective deed -of gift executed ‘by 


Munder Kuer in her favour and ier posses 
sion thereunder. dn :pafagraph 11 ghe suiti 
“that Smt. Munder Kuer executed n register. 
ed deei of gift in favour of this défendnnt 


‘and this defendant was impleaded a co-plain- 


tiff on 16-14-1951". In paras 40, 43, 14 und 
15, she has stated about he? resitlenge sin ‘the . 
house, but not in her own ittdependeht cùpa- 


tity but as a dependant or ‘ditenste Gf Miti- 


der Kuer. Mere residenée ahd Possession 


true nature of the defence, the -entire written 
statemeéit has to ‘be examined and if ‘that is 
done, the infétenee is that the defendant has 
pleaded the pdssession of Munder Kuer tif 
her lifetime and thereafter her possession OR 


the basis of the Sift mentioned in para 14. 
The Second argument addzessed on behalf 5f 


the plaintif must also, _ therefore, ‘be rejected. 


` 40. “In the fesiilt, the appeal fails and is 
disinisséd; biit in ‘the circumstances without 
Costs. 


‘S. SARWAR_ALI, CoS J.:— I agree; 


Appeal dismissed: 


tet, 


For ‘finding ‘out ‘the w. 
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Parwati Devi,, Petitioner v. Sachchidanand 
Sab, Opposite Party: 
Givi] Reya. No; 1672 of 1980,. DJ- 25-11e 
1982; ¥ 


Bihar Buildings (Lease, Rezt and' Eviction) 
Control Act (16 of 1977), 3: 13 — Inter- 
pretation of — Suit for eviction by landlord 
—— Tonapt net paying rent simce inception of 
tenancy — Court can pass orders. against 
tenant to deposit arrears of rent as as per rent 
agreed! between- parties — Gramatical mer- 
tm indicating otherwise — It is to be 
ignored. (nterpretation ef Statutes — Ean- 
guage: of Statute): 

Where a suit had: been filed by the land- 
lord for ejectment and possession and no 
gent had at all been paid since the inception 
of the tenanoy. and. the Court passed’ an order 


+e a 


of rent as welli as the cur-ent rent from - 


montli to month as contemplated by the, 
provisions of Section 13; it could’ not be said 
tenant: under. the provisions ‘of Section 13 as 
there was no rent “last paid’* and that, there- 
fore, the Court had no jurisdiction to pass 
the order- in question. WEen the statute 
speaks of: the rent last paid mm. Section 13, it 


means the rent last paid or agreed to be paid’ 


between the contracting: paries: namely, the 


landlord: and: the tenant; Taking any other: 


view of the: matter is. bound to result in am 
absurd inconvenience, let apart. palpable ine 
justice, 


Where a strict. legal: adherence to the. 


7 grammatical meaning, of a.tern of phrase used 


in a statute results in manifest injustice and 
absurd inconvenience, the lansuage has: to be 
construed’ by a Caurt of law to avoid the 
mischief which the statutory provision was. 


inserted’ for stopping. or undoing, (Para 5} 
Cases Referred: Chronalogicakh Paras 
AIR’ 1978 Patna 101 (FB) 5 
AIR: 1976 Patna. 212° T: 
AR 1975 Patna 283: (FB) 5 
AIR 1961 SC 1107: ; 5. 
ATR H951 SE Ji5: 1954 SCR. 145 5. 
$898 AC 735, Canada. Sugar Refining. Co. v, 
SS $ aa 5. 


Devendra: Naraim Sinha, for. 
Jugal Kishore Prasad; for: Opaosite Party. 


a *Against order. of B N, Sahay, 2nd Munsif; 


Monghyr. J2/=- 2029-1980. 
AAV Ay A304/83/VAN/SNV. 


—Se ee 


Parwati. Devi v: Sachchidanand' Sah. 


(Para: Sy 


Petitioner; 


Bat. 79: 


ORDER: :—. When. this civil’ revision apes. 
plication was placed: for final hearing before 
a: learned single Judge: of this. Court, namely, 
E. M. Sharma, J, he direeted by. his. order: 
dated’ 27-7-1981 that the: case be placed for 
hearing before a Division. Bench: Thus; the. 
case before us. 

2: The application arises. from the order 
dated 20th Sept., 1980 passed by the Munsif, 
2nd Court, Monghyr, in Title; Suit 2: of 1980. 
By that order, the petition: under Section 13 
of the- Bihar Buildings. (Lease, Rent. and Evic- 
tion) Control Act, 1977 (hereinafter: called the: 
‘1877 Act’) has. been allowed at the: instance: 
of the landlord plaintiff. The defendant 
feeling aggrieved by that order has come up 
to: this: Court., 

3. The only question involved in this case. 
is: as. to whether an a true. construction of 
Section 13 of 1977 Act in a case a tenant, 
who has. admittedly been inducted by the 
landlord, and has never paid any rent to 
him, the Court is powerless. to pasa any order 
for interim relief under Section 13 of the 
Act. 


4. Shoes of all details, the opposite 
party, who was the sole- plaintiff in the Court 
below, had filed the applieation under Sec- 
tiom 13 against the tenant-petitioner who was 
the sole defendant in the Court below. As 
was stated at the Bar, admittedly, the mother 
of Parwati Devi, the petitioner, was the per- 
son who was inducted: as the tenant by the. 
opposite party landlord. She, however, never 
cared to pay any rent to the plaintiff opposite 
party. When an application under Sectien 13 
of the. Act was filed by the: plaintiff opposite 
party, the Court below direated that as per 
the agreement between the parties the admit- 
ted rent wags. at the rate of Rs. 160/-. por 
mouth and aecordingly passed an order 
agninst the petitioner for depositing. the 
arrears. of rent as well as. the current rent 
from month to month as. contemplated by 
the- provisions of Section 13. As. is. enjoined 
by Section 13, it was: further directed, 
although no such direction was. warranted 
under the law, since: it was a statutory obliga- 
tion, that in: the event of failure-on the: part 
of the tenant-defendant to deposit the arrears 
as. well as: the current rent from month to 
montir her. defence against ejectment shall be 
struck. out, Incidentally, it may be- mention- 
ed that before- the: institution: of the- suit the: 
mother of’ the: petitioner had: presumably died 
and, therefore; the defendant: in tbe- suit, 
Parwati Devi; was. sued ag: the: tenant-defen- 
dant. 


§.. The- contention put forth on behalf. of 


the petitioner: is- that: no order: could: be pass- 


u 
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ed against her: under the provisions of Sec- 
tion 13 of the Act as there was no rent “last 
paid” and that, therefore, the Court below 
had no jurisdiction ‘to pass`any such order. 
This at once brings us. to the language of 
Section 13 which runs as follows :— 


- “Tf in a suit for recovery of possession of 


any building the tenant contests the suit, as 
regards claim for ejectment, the landlord may 
make an application at any stage of the suit 
for order on the tenant to deposit month by 
month rent at a rate at which it was last paid 


and also the arrears of rent, if any, and the- 
Court, after giving an opportunity to the par- 


ties to be heard, may make order for deposit 
_of rent at such rate as may be determined 
month by month and the arrears of rent, if 
any, and on failure of the tenant to deposit 
the arrears of rent within fifteen days of the 
date of the order or the rent at such rate 
for any month by the fifteenth day of the 


next following month, the Court shall order 


the defence against ejectment to be struck 
out and the tenant to be placed in the same 
position as if he had not defended the claim 
to ejectment. The landlord may also apply 


for permission to withdraw the deposited. 


“rent without prejudice to his right to claim 
decree for ejectment and the Court may per- 
mit him to do so. The Court may further 
order recovery of cost of suit and such other 
compensation as may be determined by it 
` from the tenant.” 


The moot question that arises for considera- 
tion is as to whether the Court below is 
powerless to grant any interim relief to the 
landlord during the pendency of the suit as 
against a defaulting tenant opposing. the 
claim for ejectment in a situation, as in the 
instant case, where no rent had at all been 
paid at any time since the inception of the 
tenancy. The matter with regard to the 
true construction and import of the cor- 
responding provisions in Section 11-A of the 
Bihar Buildings (Lease, Rent and Eviction) 
Control Act, 1947 (hereinafter to be refer- 


red to aš the ‘1947 Act} came up for con- . 


“sideration and it was before a Full Bench of 
this Court, of which one of us (S. K. Jha, J.) 
was a member. It is worthwhile to re- 
produce some extracts from that decision 
which will throw much light upon the ques 
tion involved in this application. That deci- 
sion of the Full Bench is reported in’ AIR 
. 197 5 Patna 283 (Ram Nandan Sharma v. Mt. 
Maya Devi). While concurring fully with 


the judgment of-Untwalia, C. J., S.-K.-Jha, J.,- 


z observed thus in pará 23 of the judgment— 


L 7 
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summary ‘nature, 
_ ordinarily and. generally Was.. “Rot. likely to. 


“It is true that the Court which is to con- 
strue an Act of a legislature has to determine 
the intention as expressed by the words used 
and in order to understand those words it is 
material to enquire what the’ subject matter 
is with respect to which they are used, and 
the object in view. As was observed by 
Lord Davey in the case of Canada Sugar Re- 
fining Company v. R., 1898 AC 735 and 
quoted with approval by Subba Rao, J., (as 
he then was) in a decision of the Supreme 
Court in M. Pentiah v. Muddala Veeramall- 
appa {AIR 1961 SC 1107) at page ilLil: 

_ ‘Every clause of a statute should be con- 
strued with reference to the context and the 
other clauses of the Act, so as, so far as 
possible, to make a consistent enactment of 
the whole statute or series of statutes relating 
to the subject-matter.’ 

And for such a construction of the object 
of the particular statutory provision, the mis- 
chief sought to be remedied has to be as- 
certained. And. for this purpose it will have 
to be seen as to what was the law immediately 
before the insertion of Section 11-A in the 
Act by the Bihar Act 16 of 1955. As Max- 
well says in his Interpretation of Statutes 
(12th Edition) at page 64: 

‘The course which legislation on a parti- 
cular point has followed often provides as 
indication as to how the Act at present in 
force should be interpreted.’ 


The provisions of law engrafted in Sec. 11 
before the Amending Act of 1955 will also_ 
have to be taken into consideration in this 
context. Section 11 as it stood before the 
amendment of 1955 conferred a power on the 
Controller in very. sweeping terms. It had 
entrusted the Controller with the jurisdiction 
including the jurisdiction to determine whe- 
ther there was non-payment of rent or not 
as well as the jurisdiction to order eviction 


of a tenant on a finding that there was non- 


payment of rent. Even if the Controller 


had. wrongly decided the question regarding - 


the non-payment of rent, his-order for evic- 
tion on the ground that there had been non- 
payment of rent could not be questioned in 
a Civil Court. (C. F. Rai Brij Raj Krishna 
v. S. K. Shaw and Brothers, 1951 SCR 145 : 
(AIR ‘1951 SC 115). The application for 
eviction of ‘tenants under Section 11 of the 
Act as it stood before. the amendment had to 
be made before the Controller on any of the 


grounds mentioned therein and the Control- 


ler’s decision was not subject to review ‘by 
the Civil -Courts. The whole proceeding 
before the Controller was more ‘or’ less of ` a 
‘ the © disposal _ of . which 


cd 
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ranging observations thereir: on this point 
and am constrained: to overrule the- same. 

38. To conclude finally. it is’ held as 
under :— 

G) that, on the specific language of Arti- 
ice 15 and 29 of the Constitution of India; 
jon principle; and on authoritative precedent, 
nets is no fundamental right of equality, 
conferred on all citizens, for admission on 
merit alone, in privately owned and managed 
educational institutions receiving aid out of 
State funds; 


(ii) that, in accordance with the rule laid 
down in Pritam Singh Gill v. State of Pun- 
jab, AIR 1982 Punj & Har 228, no writ of 
certiorari lies against privately owned and 
managed non-statutory educational institu- 
tions; 

(iii) that the respondent — Daya Nand 
Medical College and Hospital, is in no way 
an instrumentality or agency of the State. 
Nor can it be said as a rtle that privately 
owned and managed institutions imparting 
higher medical education would become in- 
strumentalities or agencies of the State 
merely by virtue of the provisions of the 
Indian Medical Council Act or the respective 
| Universities to which they may stand affiliat- 
ed; and 

(iv) Regulation II of the Medical Council 
jof India with regard to the selection of stu- 
tdents to the medical faculty lays no statu- 
tory public duty on the respondent-Medical 
iCollege nor confers any legal right on the 
petitioners to enforce the same and conse- 
quently the pre-requisites for a writ of 
imandamus are not even remotely satisfied. 

36. In view of the findings aforesaid, all 
the three Civil Writ Petitions are thus not 
maintainable and are herety dismissed. In 
view of the somewhat intricete legal and con- 
stitutional issues involved, we leave the par- 
ties to bear their own costs. 

GOYAL, J. :— I fully agree. 

S. S. KANG, J. :— I fully agree. 


Petitions dismissed. 
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Miss Anu Chopra, Petitianer v. The Direc- 
tor, Sports Department, Chandigarh and an- 
other, Respondents. 

Civil Writ Petn.. No. 3622 of 1982, D/- 
30-8-1982. 
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Anu Chopra ve. Director, Sports Department, Chandigarh, 


P. & H. BL. 


Constitution of ‘India, ‘Articles: 14, 226 — 
Funjab Govt. Instructions No, 47/12/82-5 
Edu (5)/2417 dated 20-5-1982,.. CL 9 — Ad- 
nissions to Medical College — Reserved 
cuota for sportsmen — Status as sportsman 
established by ‘sports gradation certificate’ — . 
Issuance of certificate restricted by Clause 9 
to children of Govt. employees alone -— 
Clause 9 is violative of Article 14. 


To obtain admission in Medical College in 
Punjab, against the quota reserved for sports- 
nen the status of sportsmen has to be estab- 
Lshed by securing a sports gradation certifi- 
cate under Govt. instructions. The primary 
cbject of reserving Medical College admis- 
sions for sportsmen/sportswomen is to pro- 
vide them an opportunity to be admitted to 
these colleges even with a lower percentage 
cf marks, probably for the reason that their 
activity in the field provides them lesser time 
for studies. In view of this object, Clause 9 
cf the Govt. instructions making it incum- 
tent that the benefit of Punjabi domicile 
would be available to children of empoyees 
cf State Govt. or Central Govt. only is 
clearly discriminatory and violative of Arti- 
ce 14. The fact that an outstanding sports- 
man is not the child of a Govt. employee 
can hardly be a criterion which can be justi- 
fed on any premises to deny him the benefit 
cf the Govt. instructions as a whole. Cl. 9 
cf the instructions is therefore liab': to be 
struck down as ultra vires the constitution. 
AIR 1968 SC 1012, Rel. on. (Paras 3, 4) 

No classification can be held valid unless 
i is shown to bear a just and reasonable 
relation to the objects of a particular legisla- 
ton before the Court. The guarantee of 
equality extends not only to statutes, rules 
end notifications but also tc the executive 
orders. (Para 3) 


Cases Referred: Chronological Paras 
AIR 1968 SC 1012 3 


R. L. Chopra, for Petitioner: A. S. San- 
dhu, Addl. Advocate General, Punjab, for 
Respondents. 


ORDER :— The petitioner who is daughter 


of a practising lawyer at Chandigarh and 


who indisputably originally belongs to vil- 
‘age Nanewal ‘Tehsil Balachaur, District 
Hoshiarpur, Punjab makes a grouse of the 
non-issuance of a gradation certificate by the 


. Sports Department of the Punjab Govern- 


ment as per instructions No. 47/12/82-5 
adu(5)/2417 dated 20th May, 1982 (An- 
aexure R-1) making her eligible fos admis- 
zion to a Medical College in Punjab. The 
petitioner took the Pre-Medical Entrance 
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Test (P. M. E. T.) held on 6th June, 1982 
and secured 43% marks. It is the admitted 
position that as per the latest policy decision 
of the State Government a sportsman/sports- 
woman who secured 25% marks in this test 
is eligible to be considered for admission to 
this course against 2% reserved quota meant 
for them. In order to establish his/her 
status as sportsman/sportswoman, he or she 
has to secure a certificate known as ‘Sports 
Gradation Certificate’ under the instructions 
referred to atove. The petitioner applied to 
the Director Sports, Punjab, for the issuance 
of this: certificate to her on 12th July, 1982 
on the basis of her achievements which are 
as under :—- 

(i) Participated in 25th National School 
Games Winter Meet, Delhi 1979, 

(ii) Participeted in 34th National Women 
Hockey Championship 1980 held at Indore. 

(iii) Runner Up in Punjab University 
Women Sports Tournament 1980-81. 

(iv) Runner up in M. C. M. D. A. V. Col- 
lege for Women Chandigarh Sports Tourna- 
ment 1980-81. 

Though according to the petitioner no 
order declining her to issue the certificate 
has been passed by the above noted Directo- 
tate, yet she has verbally been informed that 
she is not entitled to the said certificate in 


view of Clause (9) of the instructions (An- 


nexure R-1). This stand of the petitioner is 
not denied by the State Govt. and rather 
it has been pleaded in no uncertain terms 
that she is not entitled to the requisite certifi- 
eate in terms of Clause (9) of the instruc- 
tions referred to above. It deserves to be 
noticed here chat the petitioner has already 
been granted a domicle certificate (An- 
nexure P-1) by the Sub-Divisional Officer 
(Civil) Balachaur, District Hoshiarpur. It 
bas been stated: in the certificate that the 
petitioner Km. Anu Chopra daughter of 
Shri Ram Lu>haya Chopra of village Nane- 
wal Tehsil Balachaur, District Hoshiarpur 
belongs to the said village and she is a domi- 
cile of the Punjab State. It is not in dispute 
that petitioner’s father Shri Chopra was born 
in village Narewal and had his earlier educa- 
tion up to Matric Standard in a school at 
' Balachaur and then joined the Central Gov- 
ernment Service in the year 1956 and had his 
postings at different places in Punjab up to 
the year 197€ when he resigned from that 
-service and acter attaining a degree in Law 
started his practice as an Advocate of this 
Court in 1979. 

2. Clause (9) of the instructions (An- 
nexure R-1l) around which the whole con- 
_ troversy revolves reads as follows :— 
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“CL (9). Punjabi domicile benefit will be 
given to the children of employees of Punjab 
Government, other State Governments and 
Central Government”. 


Though the intention behind the issuance 
of the instructions is not very clear to me 
yet the learned counsel for the respondent- 
authorities explains that only the children of 
Punjabi domicile in service of the State Gov- 
ernment or Central Government or any other 
State Government are entitled to Sports 
Gradation Certificates. The rationale behind 
this instruction as per the explanation offered 
in para 16 of the written statement is that 
‘the Government employees are stationed at 
various, places under the orders of Govern- 
ment, whereas other categories such as busi- 
nessmen, industrialists etc. are not under 
compulsion to stay out from the Punjab 
State’, On this basis it ig maintained that 
the abovenoted instruction is not discrimina- 
tory as is asserted by the petitioner. After 
hearing the learned counsel for the parties at 
some length I do not find any merit in the 
stand taken by the respondent-authorities. 

3. By now it is well laid down that a law 
making authority is not debarred from mak- 
ing reservations in favour of a particular 
class of persons through executive instruo- 
tions or orders provided that classification 
is based on reasonable criteria and has aj 
nexus to the objects sought to be achieved, 
No classification can be held valid unless it 
is shown to bear a just and reasonable rela- 
tion to the objects of a particular legislation 
before the Court. 








that the primary object of making reserva- 
tions in favour of sportsmen/sportswomen 
for the purpose of admission to Medical 
Colleges is to provide them an opportuni 
to be admitted to those colleges even with! 
a lower percentage of marks. This in all 
probability is for the reason that these sports 
people because of their activity in the field 
find lesser time for studies. If that be the 
object — as it is — then how and why the 
children of the Government employees only 
are entitled to such certificates is not ex 
plained anywhere. In other words, what is 
the nexus between the object of the instruc- 
tions — providing for reservations in favour 
of sportsmen/sportswomen — and the above- 
noted classification created from the class of 
sportsmen/sportswomen. Why a sportsman/ 
sportswoman whose parents are either in 
business, industry or in any other profession 
or trade other than Government service is 
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not at par with the sportsman/sportswoman 
who is progeny of a Government servant is 
not made clear by the respondents. To my 
mind, the classification creased by the re- 
spondent-authorities is no classification at 
all in the real sense of the erm as it is not 
based on any characteristics which are pecu- 
liar to the persons who as per cl. (9) of the 
instructions are held to be entitled to that. 
The mere fact of a classification is not suffi- 
cient to relieve a statute or executive order 
from the reach of equality clause of Art. 14. 
Somewhat similar observation that “Art. 14 
does not forbid classification, but the classi- 
fication has to be justified on the basis of 
the nexus between the classification and the 
object to be achieved” has been made by 
their Lordships of the Supreme Court in 
K. M. Sathakathulla v. Director of Medical 
Education, Madras, AIR 1968 SC 1012, a 
case pertaining to admissions to a Medical 
College. 


4. Thus to my mind, the abovenoted 
cl. (9) of the instructions (Annexure R.1) 
making it incumbent that fhe benefit of Pun- 
jabi domicile would be available to the 
children of the employees of the Punjab 
Government or other State Government or 
Central Government only i clearly discri- 
minatory and violative of Art. 14 of the 
Constitution of India. As already pointed 
out the petitioner has already been granted a 
domicile certificate and she as per her asser- 
tion is a sportswoman of outstanding merit 


- /but her only misfortune is that her father is 


no more in Government szrvice. This can 
hardly be a criterion which can be justified 
on any premises to deny her the benefit of 
the instructions as a whole. Whus cl. (9) of 
the abovenoted instructions is struck down 
as ultra vires the Constitution of India, 


5. In the light of the zbove discussion 
this petition is allowed ard the respondent- 
authorities are directed to consider the case 
of the petitioner for the grant of Sports 
Gradation Certificate in the absence of cl. (9) 
of the instructions (Annexure R. 1) within 
a period of one week from the receipt of 
this order and if she is entitled to any certi- 
ficate the same be issued to her forthwith. 
She would also be entitled to the costs of 
this petition which I determine as Rs. 300/-. 


Petition allowed. 
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AIR 1983 PUNJAB AND HARYANA. 8o 
J. V. GUPTA, J. 
Inder: Singh and others, 
Ujagar Singh, Respondent. 
R. S. A. No. 319 of 1982, D/- 26-8-1984 * 


Limitation Act (36 of 1963), Art. 65 — 
Adverse possession — Suit for possession ef 
land — Admission by plaintiff that defendant 
was in possession of suit land for more than 
12 years — Such admission by itself does 
not prove defendant’s ‘adverse possession. 


Appellants v. 


In a suit for possession of land orally 
mortgaged by the plaintif with possession 
more than 12 years back, the defendant 
denied any mortgage having been created in 
his favour and claimed in his defence that 
he was in possession of the suit land in his 
own right as the owner by virtue of an equi- 
dated agreement for sale. The defendant 
failed to prove his alleged agreement for sale 
so also the plaintiff failed to prove the mort- 
gage. The defendant thereupon claimed that 
as neither the sale nor the mortgage has 
been proved his possession of the suit land 
must be deemed hostile to the plaintif and 
he must be held to have perfected his title 
to the suit land by adverse possession. 


Held that simply because the plaintiff 
admitted the possession of the defendant 
over the suit land since more than 12 years 
back would not, by itself, prove that the de- 
fendant had become the owner of the suit 
land by adverse possession. It was for the 
defendant to prove by cogent and reliable 
evidence that for a period of twelve years he 
had been in continuous uninterrupted pos- 
session of the suit land and had claimed 
hostile title thereto against the plaintiff. 

(Para 5) 

Held further that the plea raised by the 
defendant for the first time in his defenes 
that he was in possession of the suit land in 
pursuance of an agreement to sell and that 
the sale money had already been paid, was 
found to be false. Thus, it could not be 
contended that the possession of the defen- 
dant was open and hostile to the knowledge 
of the plaintiff. Similarly the question of 
holding the possession .of the suit land under 
the colour of an invalid agreement to sell, 
would not arise, as the present was a case 
of no sale and not of a sale declared to be 
void or invalid subsequently. Undeg the eir- 
cumstances the possession of the defendant 


*Against decree of M. K. Bansal, 2nd Addi. 
Dist. Judge, Kurukshetra, D/- 23-1-1982. 
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over the suit land could not be held to be 
adverse against the rights of the plaintiff as 
they never Gisclosed their intention earlier 
at any time prior to the institution of the 
suit and only pleaded in defence that they 
were in possession of the suit land under an 
agreement to sell, AIR 1964 Orissa 258 and 


AIR 1970 SC 1778, Disting. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1970 SC 1778 3. 5 
AIR 1964 Orissa 258 3,5 


AIR 1961 SC 1442 3 
AIR 1960 Raj 1 3 3 
AIR 1950 Orissa 213 3 
AIR 1924 Pat 341 3 

S 


H. L. Mittal, for Appellants; R.' 
Cheema, for Respondent. 


JUDGMENT :— This second appeal has 
been filed by- the defendants-appellants 
against whom the plaintiff-respondent’s suit 
was dismissed by the trial Court, but in ap- 
peal, the decree passed by it was set aside 
and his suit for possession of agricultural 
land measuring 44 kanals 14 marlas was 
decreed on the basis of the title by the lower 
appellate Court. 


2. Admittedly, the plaintiff is the owner 
of the suit land. According to him, the 
same was orally mortgaged by him with 
possession with the defendants for a sum of 
Rs. 2,000/- on Dec. 10, 1960. As the defen- 
dants did not allow him to redeem the suit 
land, the present suit for redemption was 
filed. Later on, amendment of the -plaint 
was sought which was allowed, in appeal, 
and the plaintiff, in the alternative, claimed 
possession of the suit land, on the basis of 
his title. In the written statement, the de- 
fendants denied any mortgage having been 
created in their favour by him. it was 
alleged that he had desired defendant No. 4 
to arrange the marriage of his daughter with 
Mukhtiar Singh, the sister’s son of defen- 
dants Nos. 1, 2 and 4. The said marriage 
was arranged accordingly. Thereafter, he 
expressed his intention to sell the suit land 
which was agreed to’ be purchased by defen- 
dants Nos. 1, 2 and 4, for a sum of Rupees 
5,000/-. According to them, the said amount 
was paid to him, though the sale deed was 
not executed as the latter represented to the 
former at that time that he being under 
taccavi debt, would not be able to get per- 
mission from the Tahsil to sell the land, and 
that since then, they are in possession of the 
suit land in their own rights as the owners, 
They further alleged that in any case, they 
had become owners of fhe suit land by 
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adverse possession. On the pleadings of the 
parties, the trial Court framed the following 
issues : 

1. Whether the suit land was mortgaged by 
the plaintiff with defendants Nos. 1 to 3, as 
alleged, and if so, under what terms and 
canditions ? 

2. Whether the suit is bad for misjoindep 
of parties, as alleged ? 


3. Whether the suit is not maintainable in 
the present form ? 

4. Whether the suit has not been properly 
valued for the purposes of court-fee and 
jurisdiction ? 

5. Whether the suit is barred by time? 

6. Whether defendants Nos. 1, 2 and 4 
heve perfected their title to the suit land on 
account of their adverse possession for more 
than 12 years? 


7. Whether the plaintiff is estopped from 
filing this suit, as alleged ? 
8. Relief. 


Under issue No. 1, the trial Court came to 
the conclusion ‘that the_plaintiff had altogether 
failed to discharge the onus of proving that 
the suit land was mortgaged by him, as 
alleged. All the other issues were decided 
in his favour and against the defendants. 
However, in view of the finding under issue 
No. 1, his suit was dismissed. In appeal, 
tke lower appellate Court, as observed ear- 
lier, allowed the amendment of the plaint so 
as to enable him to claim possession of the 
suit land on the basis of his title. The par- 
ties did not choose to lead any additional 
evidence after the amendment of the plaint 
was allowed ‘and were satisfied with the evi- 
dence already on the record. However, an 
additional issue was framed in regard to the 
alleged improvements made by the defen- 
dants on which evidence was led, but that 
is not material for the purposes of this 
appeal. The lower appellate Court affirmed 
the findings of the trial Court under issue 
No. 1, but its fincings under issues Nos, 5 
and 6 were reversed and it was held that the 
defendants had failed to prove that they had 
perfected their title to the suit land on the 
basis of their adverse possession thereon for 
more than twelve years. As a result, the 
decree of the trial Court dismissing the 
plaintiffs suit was set aside and his suit was 
decreed on the basis of his title. Dissatisfied 
with the same, the defendants have come up 
in second appeal to this Court. l 

3. The learned counsel for the appellants, 
vehemently contended that according to the 
plaintiff himself, the defendants were in pos- 
session of the suit land since Dec. 10, 1960, 
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under an oral mortgage for a sum of Rupees 
2,000/-, whereas according <o the case of the 
defendants, they were in possession thereof 
since then by virtue of the agreement for 
sale executed by the plain4ff in their favour 
for a sum of Rs. 5,000/-. which amount, 
according to them, had been paid by them 
to him. Having found that he had failed 
to prove the alleged mortgage and the de- 
fendants also having failed to prove the 
alleged sale, the Jatter’s possession on the 
suit land since Dec. 10, 1960, would be 


deemed to be hostile to “ae former. The 
suit having been filed on Nov. 16, 1974, 
i.e„ more than twelve yezrs after the said 


date, viz., Dec. 10, 1960, the defendants had 
perfected their title on the suit land by 
adverse possession. The findings of the 
Courts below in this behalf, according to 
the learned counsel, are wrong and illegal 
and are, therefore, liable f& be set aside in 
this second appeal. In support of his con- 
tention, the learned couns=] placed reliance 
on Gayani Sahu v. Balchand Sahu, AIR 
1924 Pat 341; Mst. Nilahati Padhiani v. 
Pirabati Padhiani, AIR 19654 Orissa 258 and 
the State of West Bengal y. Dalhousie Insti- 
tute Society, AIR 1970 SC 1778. On the other 
hand, the learned counsel zor the respondent 
submitted that there was no evidence on the 
record to prove that the defendants had 
been in continuous possession of the suit 
land without interruption and had claimed 
themselves to be the owners thereof, parti- 
cularly when in the jamacandi for the year 
1967-68, Exhibit P-3, the entry in the column 
of cultivation is bila lagan ba tassaver rahan. 
There is no evidence of any overt act on the 
part of the defendants on the basis of which 
they claimed hostile title against the plain- 
tiff to the suit land, and, therefore, by no 
stretch of imagination, they could be held to 
be in adverse possession thereof. In support 
of his contention, the learned counsel placed 
reliance on Lachhmi Narain v. Kalvan, AIR 
1960 Raj 1; Purusottam Das v. S. M. 
Desouza, AIR 1950 Orissa 213 and Rame- 
shwar Rao v. Govind Rezo, AIR 1961 SC 
1442. 

4. I have heard the learned counsel for 
the parties at a great lecgth and have also 
gone through the case law cited at the bar. 


5. It is the common case of the parties 
that under Article 65 of the Limitation Act, 
it is for the defendants to prove that they 
had perfected their title by prescription being 
in adverse possession of the suit land for 
‘more than 12 years. Bota the Courts below, 
after discussing the éntire evidence on the 
record, have come to a concurrent finding 


Inder Singh v. Ujagar Singh 


P. & H. 85 


that the defendants had failed to prove their 
adverse possession over the suit land. Ac- 
cording to the findings of the trial Couri, 
there is no cogent. evidence to show that 
their possession had been hostile and as a 
matter of right. Karam Singh, defendant, 
who appeared as D. W. 3, did not state even 
a word in this context. There is no cogent 
evidence to show that the defendants are in 
possession of the suit land continuously for 
miore than 12 years. It may be mentioned 
that it is not only the entry in the jamabandi 
for the year 1967-68, Exhibit P:3, that belies 
the stand of the defendants, but they have 
also not brought on the record any copy of 
the jamabandi or the khasara girdawari te 
indicate their continuous possession for any 
period prior to 1967-68 on the suit land. 
Where the documentary proof is available 
but is withheld, the oral evidence thereof 
could not be believed. The lower appellate 
Court has affirmed the finding of the trial 
Court with the following observations : 


“To claim. adverse possession, defendant has 
to show that he was in possession of the 
land in assertion of his right of ownership 
which was hostile to that of the real owner. 
In the instant case, though possession of de: 
fendant is admitted since 12-10-1960, allega- 
tions that the said possession was in asser- 
tion of defendant’s right as owner, hostile to 
that of the real owner, cannot be held to be 
proved, It is admitted that defendants are 
near relations of plaintiff. It is the case of 
defendants that they entered into possession 
with permission of plaintiff under an oral 
agreement of sale under which sale was to 
be effected after a period of three years. This 
shows that initial entry of defendants was 
not in assertion of their right of ownership 
but was permissive and as such, question of 
defendants becoming owners by adverse pos- 
session does not arise.” - 


Prima facie it is a finding of fact based on 
the appreciation of the evidence on the re- 
cord and this Court cannot interfere with 
the same in second appeal. Apart from that, 
there is no evidence of any overt act on the 
part of the defendants so as to claim any 
hostile possession against the plaintiff over 
the suit land during this period. The version 


~of the agreement to sell having been entered 


into by the plaintiff with the defendants for 
a sum of Rs. 5,000/-, as set up by the latter, 
has' been found to be false by both. ths 
Courts below. The entry in the jamabandi 
for the year 1967-68, Exhibit P-3, as observed 
in the earlier part of this judgment, is against 
them in this respect. It is a different matter 
that the plaintiff has failed to proves the 
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alleged ucrtgase as such since there was no 
vagd document executed in this behalf, but 
certain stray entries are there in the revenue 
record in this regard to prove his contention 
whereas there is absolutely no evidence og 
any entry in the revenue record in regard to 
the alleged agreement to sell in their favour 


executed by che plaintiff. Simply because 


the plaintiff admitted the possession of the 
defendants over the suit land since Dec. 10, 
1960, does not, by itself, prove that the de- 
fendants had become the owners of the suit 
land bv adverse possession. They must 
prove by cogent and reliable evidence that 
for a period of twelve years they had been 
in continuous uninterrupted possession of 
the suit land and had claimed hostile title 
thereto against the plaintiff. There is no 
evidence to this effect on record in this case. 
In Mst. Nilabati Padhiani’s case (AIR 1964 
Orissa 258) (supra) (relied upon by the 
learned counsel for the appellants), the 
defendant who claimed the adverse posses- 
sion, had also applied for mutation of the 
suit lands in his own name in the year 1947 
and at the same time, there was a ayati 
patta executed in his favour under which 
possession of the suit lands was delivered to 
him. The version of the settlement of the 
suit land on the defendant under the said 
rayati patta wes disbelieved by the lower ap- 
pellate Court in that case. Thus, the posses. 
sion of the suit lands in the said case was 
delivered under a rayati patta which was held 
to be invalid and, therefore, in these circum- 
stances, it was held that the possession of 
persons having no legal title, but nevertheless 
holding possession of the land under colour 
of an invalid grant of the land, not being 
referable to any legal title, is prima facie ad- 
verse to legal title of the owners of the land 
from the very moment such persons take 
possession of the land under the invalid 
grant. In the present case, as observed ear- 
lier, there is absolutely no reliable and 
cogent evidence to prove the alleged agree- 
ment to sell in favour of the defendants by 
the plaintiff. Thus, the question of holding 
the possession of the suit land under the 
Icolour of an invalid agreement to sell, as 
such did not arise in this case. It was for 
the defendants to prove by leading cogent 
and reliable evidence in this behalf which 
they have failed to do. The mere fact that 
the defendants set up an agreement to self 
in their favour in the written statement, 
which, of course, they failed to prove at the 
trial, is not -itself sufficient to hold them to 
be in possession of the suit land in pursuance 
of the said agreement. In these circum- 
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stances, the possession of the defendants 
under the said agreement, which has been 
found to be non-existent, cannot be deemed 
to be adverse from Dec. 10, 1960, as claim- 
ed by them. It was for them to prove the 
same by leading reliable and cogent evidenc 
that they were in continuous possession of 
the suit Jand for more than twelve years un 
interruptedly and chimed hostile title during 
that period against the plaintiff. Similarly 
in Dalhousie Institute Society’s case (AIR 
1970 SC 1778) (supra), the possession of the 
Dalhousie Institute was on the basis of the 
grant of land in their favour which was sub- 
sequently found to be invalid and further, 
there was evidence in that case to show’ that 
the respondent was in open, continuous and 
uninterrupted possession and enjoyment of 
the site for over sixty years. Therefore, in 
these circumstances, it was held in the above- 


- Said case that a person in such circumstances 


acquires title by adverse possession. Thus, 
the distinguishing feature in the present case 
is that there was no agreement to sell as 
such, which could be held to be invalid 
under which the possession is alleged to 
have been delivered to the defendants by the 
plaintiff. As a matter of fact, it appears, 
there was no such <greement and the posses- 
sion of. the suit land was delivered to the 
defendants under an oral mortgage which 
was held to be invalid subsequently. Thus, 
the admission of the plaintiff that the defens 
dants were in possession of the suit land 
since Dec. 10, 19€0, would only mean. thati 
they were allowed to be in possession thereo 

as mortgagees. In any case, the detendan' 
claimed that they had entered the suit land! 
as owners and not as mortgagees: hence it 
was for them.to prove that they were there 
as owners claiming hostile title against th 

plaintiff. In any case, the defendants never 
claimed hostile title over the suit land by 
any overt act prior to the institution of the| 
present suit to the knowledge of the plain- 
tiff. In that situation, it could be success- 
fully argued that if their possession of the 
suit land was adverse to that of the plaintiff 
openly the plaintiff might have brought his 
suit for possession within twelve years there- 
of. Since the plaintiffs suit was that it was 
a mortgage, he brought the present suit for 
tedemption in which the defendants, for the 
first time, pleaded that they were in posses- 
sion of the suit fand in pursuance of a 

agreement to sell and that the sale money 
had already been paid by them to him. This 
plea has been found to be false by both th 

Courts below not being based upon any r 


liable evidence on the record. Thus, it coul 
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not be contended that thz possession of the 
defendants was open and Eostile to the know- 
ledge of the plaintif. To be in possession 
în pursuance of an agreement to sell which 
may be held to be invalid or void, is one 
thing, but to be in possession without any 
alleged agreement at all is altogether a 
different thing. The present is a case of no 















invalid subsequently. Under the circum- 
stances, the possession of the defendants 
over the suit land since she year 1960 could 
ot be held to be adversz against the rights 
of the plaintiff as they næver disclosed their 
intention earlier at any time prior to the in- 
stitution of the suit and only pleaded in de- 
fence that they were ir possession of the 
suit land under an agreement to sell. Under 
these circumstances, the mecessary ingredients 
to prove the plea of advzrse possession are 
on-existent and in any case have not been 
proved on the record. In view of these cir- 
cumstances, I do not find any illegality or 
infirmity in the concurrent findings of the 
two Courts below on this issue. 


6. Consequently, this appeal fails and is 
dismissed with no order as to costs, 


Appeal dismissed. 
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Jagdish Rai and others. Petitioners y. State 
of Punjab and others, Respondents, 


Civil Writ Petn. No. 347 of 1982, D/- 2-8- 
1982. . 


(A) Punjab Municipal Act (3 of 1911), 
Section 238 (1) —: Expression “abuse” in 
Section 238 (1) — Mecning of, stated — 
Grepernsion of Municipal Committee on 
charge relating to only ome activity of auc- 
tionmg plots — Lack of tona fides not found 
— Order of suspension of Committee held 
usustuinable. 


The use of the expression “abuses” clearly 
indicates that there must be some amount of 
persistent continuity or = habit of abusing. 
Further “abuse” essentially means misuse of 
one’s talent or position. It also has an 
element of lack of bona fides and causing 
harm to others or undzservedly benefiting 
another. AIR 1972 Madh Pra 142, Foll. 

; (Para. 6) 

A Municipal Commits was suspended 


under Section 238 (1) and the charge against 
tbe Municipal Commissioners related to 
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only one activity i.e. leasing out of plots 
through auction, Enquiry was held three 
times by different enquiry Officers but none 
of the enquiry officers found that the action 
of Municipal Commissioners in auctioning 
the plots in any manner lacked in bona fides. 
Only some irregularities were detected viz. 
the Municipal Commissioners failed to 
comply with certain instructions of State 
Government with regard to leasing out of 
the plots through auction. One of such 
failure was that no timely information was 
given to Deputy Director in whose presence 
auction should have been held. Another ir- 
regularity was regarding preparation of bid- 
sheets. 

Held that the State Government neither 
had enough material nor it actually held that 
the Commissioners were guilty of any per- 
sistent abuse of their powers. Therefore the 
notification suspending the Municipal Com- 
mittee under S. 238 (1) was unsustainable. 

{Paras 6, 7) 

(B) Punjab Municipal Act (3 of 1911), 
Section 238 (1) — Grounds for — Suspension 
of Municipality — Order recording finding 
that ‘Municipal Committee abused its powers 
and therefore not competent to perform 
duties imposed on if? — Order held unsustain-~ 
able. 

A bare reading of Section 238 indicates 
that these ‘two grounds “abuse of powers” 
and “incompetent to perform the duties” are 
two alternative and independent grounds — 
mutually exclusive of each other -—- of which 
a Municipal Committee can be held guilty, 
It is not essential that a Committee which 
abuses its powers must necessarily be in- 
competent also. Conversely also, a Munici- 
pal Committee which is wholly incompetent 
to perform its duties may not abuse its 
powers at all and may still be liable to action 
under this section. (Para 8) 

In the order suspending the Municipality 
a finding was recorded that the Municipal 
Committee “abused its powers and therefore 
is not competent to perform the duties im- 
posed on it”. 

Held that if the Committee was not guilty 
of misuse of its powers then it could not be 
held incompetent to perform its duties. Ap- 
parently, there had been no application of 
mind at the time of passing the impugnee 
order as the Government was not clear ad 
to under which particular charge the Munict- 
pal Committee was to be held guilty. Thus 
the order of suspension was unsustainable. 


(Para 8) 
Cases Referred: Chronological Paras 
AIR 1972 Madh Pra 142 7 
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Ashok Bhan, for Petitioners; K. S. Cheema, 
for Respondents Nos. 1, 2 and 5. 


I. S. TIWANA, J.:— Ten petitioners who 
were elected and co-opted as members of 
the Municipal Committee, Lebra Gaga, im- 
pugn the order of the State Government pub« 
lished in the Punjab Government Gazette on 
January 14, 1982 suspending the said Muni- 
cipal Committee for a period of one year 
with effect from that date in the purported 
exercise of power under Section 238 of the 
Punjab Municipal Act, 1911 (for short, the 
Act). 


2. The case of the petitioners is that Lal 
Singh husband of respondent No. 3 Smt. 
Rajinder Kaur Bhattal (Minister of State in 
the present government) contested election 
against petitioner No. 1 for membership of 
the Municipal Committee but lost and it was 
Since that day that he and his wife respon- 


dent No. 3 did not reconcile with the defeat - 
and threatened the duly elected members of . 


the Committee to throw them out of office 
by suspending the Committee. According to 
the petitioners, they had repeatedly been pro- 
claiming so in the area. On Sept. 12, 1980 
the Municipal Committee through a un- 
animous resolution authorised its President, 


petitioner No. 1, to allot certain surplus land ` 


of the Municipal Committee for the con- 
struction of shops and stalls. As a result 
of that, an auction was held on Dec. 23, 1980 
and 26 plots were put to auction for pur- 
poses of lease on monthly basis. On receipt 
of certain complaint by the Chief Minister 
with regard to the abuse of powér by the 
Municipal Commissioners in the auctioning 
of these plots the former ordered an enquiry 
through an Officer of the Local Govt. Punjab. 


3. The case of the petitioners further is 
that prior to the holding of this enquiry in 
pursuance of this order of the Chief Minis- 
ter, two similar but independent enquiries 


had already been held by the Deputy Com- 


missioner, Sangrur and Deputy Director, 
Local Bodies, Patiala. According to the 
petitioners, the result of the above-noted 
three enquiries had gone in their favour as 
none of these Officers’ had found any lack, 
of bona fides on their part but on account 
of the mala fides on the part of respondents 
and more particularly respondent No. 3 yet 
another enquiry was ordered, which was con- 
dxcted by one Mr. Syal, Deputy Director 
- (Ags.) Local Government, Punjab. As a re- 
sult of this enquiry, the Deputy Director con- 
cluded that the petitioners had been guilty of 
misusing their power. On the basis of this 
enquiry report, the matter was considered by 
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the government and agreeing with the pro- 


_ posal made by the Director on examination 


of the material before him passed the im- 
pugned order. The’ challenge on behalf of 
the petitioners to this order is as follows :— 

(i) the order stands vitiated as it contains | 
no reasons for the passing of the same; 


(ii) the government has nowhere found 
that the: petitioners were guilty of persistent 
abuse of power; 

(iii) in the given facts and circumstances 
of the case, even if. the petitioners can legiti», 
mately be held guilty of non-compliance. of 
certain instructions laid down by the govern- 
ment about the leasing out of plots through 
auction, the petitioners cannot be held guilty 


‘of abuse of power as none of the. enquiring 


authorities had found any Jack of bona fides 
on their part; and 


(iv) the whole action is mala fide as there 
were no reasons with the Government not 
to accept the findings recorded in the earlicr 
three enquiries. 

4. After hearing learned counsel for the 
parties and a perusal of the relevant govern- 
ment files which I found necessary in the 
light of the submissions made by the learned 
counsel for the petitioners, I find the peti- 
‘tioners deserve to succeed on grounds Nos. 
(ii) and (iii) stated above. The other two 
grounds do not stand substantiated. 


5. A bare reading of the impugned order 
and more particularly the schedule attached 
to it discloses all the reasons on which con- 
clusion of the State Government is based. 
Regarding contention No. (iv) it has not been 
shown as to how respondent No. 3 Smt. 
Rajinder Kaur Bhattal had anything to do 
with the passing of the impugned order. But 
for the vague allegation that she and her 
husband have been proclaiming in the area 
that they would not allow the petitioners and 
more particularly petitioner No. 1 to fune- 
tion as Municipal Commissioners nothing 
else has been brought on record. | 

6. To appreciate the argument of the 
learned counsel for the petitioners concern- 
ing the other two points stated at No. (iÑ 
and (iii) it is necessary‘ to analyse the relevant 
part of Section 238 of the Act under which 
provision the impugned action has been 
taken. Sub-section (1) of Section 238 reads 
as follows :— 

“(1) If, in the opinion of the State Gov- 
ernment a committee is not competent to 
perform, or persistently makes default in the- 
performance of, the duties imposed on it by 
or under this Act or any other law or ex- 
ceeds or abuses its powers, the State Govern= 
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ment may, by an order p-blished, together 
with the statement of reasons thereof, in the 
Official Gazette, declare the committee to be 
incompetent or in default or to have exceed- 
ed or abused its powers, as the case may be, 
and suspend it for such period, not exceed- 
ing one year, as may be specified in the 
order.” 

It is clear from the provision quoted above 
that a Municipal Committee canbe suspend: 
ed for a period not exceeding one year, if in 
the opinion of the State Government 


(i) the Committee is not competent to per- 
form; or 


(ii) persistently makes default in the per- 
formance of (a) duties imposed on it by or 
under this Act or any other law, (b) or ex- 
ceeds or abuses its powers. 


Indisputably, in the present case, the charge 
against the petitioners relatzs to only one 
activity i.e. leasing out of plots through ‘auc- 
tion on December 23, 1980. The use of the 
expression “abuses” clearly indicates that 
there must be some amouni of persistent 
continuity or a habit of abusing. Further 
“abuse” essentially means misuse of one’s 
talent or position. It also kas an element of 
lack of bona fides and causing harm to 
others or undeservedly benefiting another. 


7. While interpreting a somewhat similar 
provision of the Madhya Ptadesh Municipa- 
lities Act (S. 328) a Divisicn Bench of the 
said Court in Dhamtari Municipality v. State, 
AIR 1972 Madh Pra 142 azsigned the same 
meaning to the above-noted phrase. It de 
serves to be highlighted that none of the En- 
quiry Officers has found that action of the 
petitioners in auctioning these plots in any 
manner lacked in bona fides. All that has 
been found by Shri K. K. Syal in the last 
enquiry is that the petitioners failed to 
comply with certain instructions of the State 
Government with regard to the leasing out 
of the plots through auction. One of such 
failures was that no timely information was 
given to the Deputy Directcr, Patiala or the 
Deputy Commissioner, Sangrur in whose pre- 
sence the auction should heve been held. It 
is the conceded position that the petitioners 
did inform the Deputy Director, Local Gov- 
ernment, Patiala vide their letter dated De- 
cember 16, 1980 about the date of auction 
i.e. Dec. 23, 1980 but it is said that this did 
not afford enough time to the. Deputy Direc- 
tor to make himself present at the time of 
auction. Another irregularity which has 


been found is that the bid sheets prepared ` 


by Krishan Chand Clerk of the Municipal 
Committee though had been signed by al. 
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the bidders who participated as well as by 
even of the Municipal Commissioners pre- 
sent at the spot but some of the bid sheets 
did not bear the signatures cf all the Muni- 
cipal Commissioners. From fhe fact that the 
Municipal Commissioners while signing these 
bid sheets had maintained the same order of 
signing one after the other it has been de- 
duced that probably the bid sheets had been 
prepared by one at the same time or subse- 
quent to the auction. What happened to the 
earlier three reports or how those reports 
vere dealt with or disposed of has not been 
trought to my notice. In fact, the learned 
counsel for the State pointed out that the 
relevant record in that regard was not avail- 
able with him. Thus, I am satisfied that the 
State Government neither had enough mate- 
rial nor it actually held that the petitioners 
were guilty of any persistent abuse of their 
powers. 

8. Further, I find that even independently 
of the above-noted contentions of the learned 
counsel, the impugned notification is un- 
sustainable for another reason. The material 
part of the order reads thus: 


“And whereas after considering the reply 

received from the Municipal Committee, 
Lehragaga, the State Government is of the 
opinion that the Municipal Committee, Lehra- 
gaga, abused its powers and therefore is not 
competent to perform the duties imposed on 
it under the Punjab Municipal Act, 1911, 
and the rules made thereunder.” 
A bare reading of Section 238 of the Act 
which has been reproduced above indicates 
that these two grounds “abuse of powers” 
and “incompetent to perform the duties” ara 
two alternative and independent grounds — 
mutually exclusive of each other — of which 
a Municipal Committee can be held guilty. 
Ir is not essential that a Committee which 
abuses its powers must necessarily be in- 
competent also. Conversely also, a Munici- 
fal Committee which is wholly incompetent 
to perform its duties may not abuse its 
powers at all and may still be liable to action! 
under this section. Inthe impugned order the 
finding recorded is that the Municipal Com- 
mittee “abused its powers and therefore is 
not competent to perform the duties ca 
posed on it”. Thus if the Committee is not 
guilty of misuse of its powers — as already 
held, it is not — then it cannot be held in- 
competent to perform its duties. Apparently, 
there has been no applicability, of mind at 
the time of passing the impugned order as, 
the Government was not clear as to under: 
which particular charge the petitioners are to 
be held guilty. 
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9. For the reasons recorded above, this 
petition succeeds and the notification An- 
nexare ‘P-5’ is quashed. No costs. 


- Petition allowed. 
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Amin Chand, Petitioner v. State of Punjab 
and others, Respondents. 
Civil Writ Petn. No. 4342 of 1978, DJ- 
26-2-1982. 


‘(A) Constitution of India, Article 226 — 
Writ pefition against election of panches — 
Alternative remedy under Section 13-B of 
Punjab Gram Panchayat Act — Petitioner 
not ekailenging election of other panches — 
His grievance is that he should be declared 
elected as panch with others on imterpreta- 
tion of statute — Held, petitioner could 
establish his legal right to be their associate 
as pamch by writ petition. (Punjab Gram 
Panchayat Act (4 of 1953), S. 13-B). 

(Para 9) 

(B) Constitution of India, Art. 226 — Writ 
petition on ground of denial of elected office 
of panch — Specific averment of injustice 
being caused, is not necessary. 


Where the writ petition was filed on the 
ground -that the petitioner was being denied 
an elected office, it could not be said that 
there was an intentional suppression of the 
material particulars in the writ petition on the 
ground that the petitioner had nowhere 
stated as to what injustice or manifest in- 
justice had been done to him as the very 
denial of an elected office per se was a case 
of injustice. Injustice to a writ petitiones 
is more a matter of substance than of form. 
If it is spelt out from the averments in the 
petition, the mere fact that it is not couched 
er clothed in ritual language is of no con- 
sequence. (Para 11) 


(C) Punjab Gram Panchayat Act (4 of 
1953), Section 6 (4) (4-B) — Gram Panchayat 
Election Rules, Rule 6 (3) — Election of 
panches — Candidates belonging to Scheduled 
Caste not declaring himself to be member of 
Scheduled Caste in nomination form ~—- He 
does not cease to be Scheduled Caste candi- 
date — Question of taking another member 
of Scheduled Caste as panch in Gram Pan- 
chayat does not arise on his election. 


Where in the election of panches a candi- 
date who belonged to Scheduled Caste, did 
not comply with the requirements of R. 6 (3) 


CZ/DZ/B280/82/PGS/SNV 


Amin Chand v. State 


A. LR. 


by not stating in the nomination from that 
he was a member of the Scheduled Castes, 
the candidate on his election, could not be 
treated as not a Scheduled Caste candidate 
in the face of the specific mandate of S. 6. 
It was only after.the election that search has 
to be made, “whether out of the elected 
ranches, somebody happens to be a Sche- 
duled Caste Panch”. The requirement of the 
rules that in the nomination papers the candi- 
date must mention if he is a Scheduled Caste 
candidate so as to enable him to pay a lesser 
deposit fee is not an event for grounding 
that if at that stage someone is not treated 
or declared as of a Scheduled Caste, he 
ceases to be of a Scheduled Caste altogether. 

(Paras 12, 13) 


Where five panches were to be elected to 
a Panchayat and one of the five elected 
candidates was a Scheduled Caste candidate, 
the Panchayat would be composed of five 
elected panches and two unsuccessful female 
candidates when one of the Panches was to 
be a Scheduled Caste Panch according to 
the notification issued in relation to the parti- 
cular Gram Panchayat. (Para 14) 


Cases Referred: |§ Chronological Paras 


(1978) C. W. P. No. 678 of 1978, D/- 23-10- 
1978 (Punj & Har), Harsukhdev Singh v. 
State of Punjab 8 

(1978) C. W. P. No. 4102 of 1978, DJ- 19-11- 
1978 (Punj & Har), Gurbaksh Singh v. 
State of Punjab 8 


Pawan Kumar Bansal, for Petitioner: 
Suresh Amba, for Advocate General, Punjab, 
H. L. Sarin, Sr. Advocate, M. L. Sarin and 
R. L. Sarin, for Respondents. 

ORDER :— The principal grievance of the 
petitioner, Amin Chand in this writ petition 
under Articles 226/227 of the Constitution of 
India is that he was elected as a Panch of 
Gram Sabha, Udanwal tehsil Batala, District 
Gurdaspur and yet he is not allowed to sit 
on his elected seat. And this grievance has 
been voiced in this manner. 

2. The petitioner is a voter and resident 
of village Udanwal. The Gram Sabha estab- 
lished for the village was to have a constituted 
Gram Panchayat, consisting of 5 Panches in 
accordance with Section 6 of the Punjab 
Gram Panchayat Act, 1952 (hereafter re- 
ferred to as the ‘Act’), The Punjab Govern- 
ment issued notification on 27th July, 1978 
vide notification Annexure P-1, requiring that 
the Gram Panchayat Udanwal would have a 
total number of 5 Panches out of whom one 
should belong to the Scheduled Castes. The 
election for the Gram Panchayat took place 


‘oa 23rd Aug., 1978. The petitioner contested 
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the election as a Panch. The undisputed re- 
sult of the election was z; follows :— 


1. Pritam Singh respondent 


No. 5 polled 61 votes, 
2. Inder Ram respondent z 

No. 6 polled K 57 votes, 
3. Pai Singh respondent 

No. 7 polled ‘ 50 votes. 
4. Jaswant Singh respondent 

No. 8 polled 49 votes, 
5. Amin Chand, petitioner 

polled 43 votes, 
6. Smt. Shela wife of Gian Singh 

respondent No. 9, soiled 35 votes, 
7. Smt. Mayo wife of Nazar 

polled 21 votes, 


3. The Presiding Offizer thereupon de- 
clared elected Sarvshri Pritam Singh, Inder 
Ram, Pal Singh and Jaswant Singh respon- 
dents as Panches, as, according to him, 
neither of the 4 elected Panches belonged to 
the Scheduled Castes. Ir this manner, the 
Petitioner, being the next elected Panch, had 
to suffer defeat in favour of a Scheduled 
Caste candidate, securing the highest number 
of valid votes in the election, though other- 
wise defeated. In this manner, Smt. Mayo 
respondent No. 10, a Schectuled Caste candi- 
date, came to be elected. Then, again, under 
the mandate of law, since 2 women were .re- 
quired to be elected and one had come to be 
elected as a substitute of the petitioner the 
remaining woman Smt. Shela was held deem- 
ingly elected. Thus, in sum and substance, 
respondents 5 to 10 (6 pe-sons) came to be 
elected as Panches of the Gram Panchayat 
to the exclusion of the petitioner. The roots 
of their elected offices arə forthcoming in 
Section 6 of the Act, the relevant portions 
of which may be reproduc2d here :— 


6. Constitution of Grarz Panchayats and 
disqualification to be members thereof.— (1) 
Every Sabha shall, in the prescribed manner, 
eleot from amongst its members a Gram 
Panchayat bearing the name of its Sabha 
consisting of such number of Panches, not 
being less than five and nore than eleven, 
as the Government may determine taking 
into account the populaticn of the Sabha 
aroas 

Provided that the numter so determined 
shali be exclusive of the mumber of women 
Panches deemed to have been elected under 
sub-section (3) or co-opted under that sub- 
section. 


(4) If only one woman or no woman is 
elected as a Panch and the number of un- 
Successful contesting women candidates is 
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two or more, then one wems3n or twa women, 
as the case may be, securing the highest 
number of valid votes from amongst un- 
successful women candidates shall be deem- _ 
ed to have been elected as Panches: 

Provided that if only one woman or no 
woman is deemed to have been elected then 
one woman or two women, as the case may 
be, shall be co-opted by the Gram Panchayat 
in the prescribed manner from amongst mem- 
bers of the Gram Sabha qualified to be 
elected as Panch. 


(4-A) aes eee oes sts ase 
(4-B) If the required number of successful 


candidates does not include one or two 


Panches, as the case may be, belonging to 
Scheduled Castes, then one candidate or two 
candidates, as the case may be, belonging to 
Scheduled Castes, securing the highest num- 
ber of valid votes from amongst the Sche- 
duled Castes candidates shall be deemed to 
have been elected as the last or the last two 
Panches : 

Provided that if requisite number of 
Panches belonging to Scheduled Castes as 
determined under sub-secticn (4-A) is not 
elected in the manner given above, the Gram 
Panchayat shall co-opt the requisite number 
in the prescribed manner from amongst 
members of the Gram Sabha belonging to 
Scheduled Castes qualified to be electog as 
Panch. ; 

4. The petitioner bases his claim on the 
fact that Inder Ram respondent No. 6 is a 
member of the Scheduled Castes and as such 
he having been already elected, no dis- 
placement could be caused in the case of the 
petitioner as to his election, and in place 
thereof no occasion arose for Smt. Mayo to 
come as a Scheduled Caste elected Panch. 
Simultaneously, it is the conceded case of the 
petitioner that he does not challenge the elec 
tion of respondents 5 to 10, otherwise, sin: 
both the female Panches are declared elected 
in accordance with sub-section (4) of Sec. 6 
of the Act as valid members of the Gram 
Panchayat. The dispute only figures arouna 
the substitution of the petitioner with the 
name of Smt. Mayo as a Scheduled Caste 
candidate and the diminution of one elected 
seat. 

5. The petitioner contends that the Gram 
Panchayat should, in the instant case, con- 
sist of 7 members out of whom the 5th one 
should be the petitioner and the 6th and 7th 
members to be the two females, afore- 
referred to, since Inder Ram as a Scheduled 
Caste candidate has already secured one of 
the first 5 seats. Principally on the aforesaid 
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averments and the understanding of the law, 
the petitioner approached this Court by way 
of-this petition. Along therewith, he chal- 
lenged the demarcation of the Sabba area, 
as also the enlistment of some voters belong- 
ing to the adjoining village Shahpur Arian. 
He gave every detail thereto and lamented 
that the object of the Act had been frustrated 
by the introduction of voters who have no 
right to manage the affairs of the Gram 
Panchayat Udanwal. At the notice of motion 
stage, the returns as filed by the Officer on 
Special Duty (Election), Directorate of Pan- 
chayati Raj and Community Development, 
Punjab, Chandigarh and that of the Deputy 
Commissioner, Gurdaspur were defivient of 
material particulars as regards the challenge 
to the eligibility of the voters of the adjoin- 
ing village (Shahpur Arian), to cast votes in 
the election of Gram Panchayat Udanwal. 
Since even uptill the admission stage, the 
doubts had not been clarified, the petition 
came to be admitted. 


6. Respondent No. 2, the Deputy Com- 
missioner, Gurdaspur and respondent No. 3, 
the Block Development and Panchayat Offi- 


cer, Sri Hargobindpur through the Officer on 


Special Duty (Election) have filed returns. 
Similarly, respondents 4 and 7 have filed a 
joint return. Added to this is the joint re- 
turn of respondents Nos. 6, 9 and 10. Only 
respondents 5 and 8 have not put in any re- 
turn. Respondent No. 6 Inder Ram has not 
contested his being a member of Scheduled 
Caste. He has not refuted the allegations 
made by the petitioner in paragraph 8 of the 
petition that he is a member of the Sche- 
duled Castes. Such averment of the petitioner 
has been met by the Deputy Commissioner, 
Gurdaspur and the Officer on Special Duty 
(Election) by adopting similarity of defence. 
According to them, Inder Ram had not con- 
tested the election as such. There is no de- 
claration in the nomination paper of Inder 
Ram that he belongs to the Scheduled Caste 
category. He deposited a security of Rs. 20/- 
as fixed for a non-Scheduled Caste candidate. 


Respondents Nos. 4 and'7 have averred that 


‘respondent Inder Ram had contested against 
an open seat and that he did not file along 
with his nomination papers the declaration 
verified by a Magistrate etc. that he was a 
member of the Scheduled Castes. It was 
further stated that since he made the full 


deposit as a candidate other than the Sche- 


duled Caste candidate and was declared elect- 
ed as such,.he could be deemed not to have 
been elected as a member of a Scheduled 


Caste. On that reasoning, it was asserted that. 
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the Presiding Officer had correctly declared 
Smt. Mayo respondent No. 10 as elected as 
she had contested the election as a member 
of the Scheduled Castes and was entitled to 
be elected in view of sub-section (4-A) of 
Section 6 of the Act. | 


Te 


With regard to the other contentions 
raised by the petiticner that the voters’ lists 


‘prepared for the election were not in accord- 


ance with law, all the returns filed by the 
respondents have controverted the allegations 
of the petitioner. Since no dispute has been 
raised before me with regard to that aspect 
of the matter, it is iutile to carry the matter 
any further. In this situation, the preliminary 
objections raised by respondents 6, 9 and 10 
in their return lose all significance except to 
the relevancy which pertains to the sole gues- 
tion raised. 


8. Second and the foremost objection 
Taised by responderts Nos. 6, 9 and 10 is 
that an election petition was competent under 
Section 13-B of the Act and the petitioner 
should have approached the prescribed auth- 
ority for the purpcse. This objection has 
also been taken by the other respondents. 
Reliance was placed on a Division Bench 
judgment in C. W. 2. No. 678 of 1978, Har- 
sukhdev: Singh v. State of Punjab, decided 


‘on October 23, 1978 wherein the motion 


Bench took the view that Section 13-B of the 
Act was a bar to the petitioner. seeking to 
challenge the electicn of a Sarpanch of the 
village. In the same strain, decision in 
C. W. P. No. 4102 of 1978, Gurbaksh Singh 
v. State of Punjab, decided on November 19, 
1978 was pressed into service that the elec- 
tion of a Sarpanch (or for that matter a 
Panch) cannot be challenged by way of a 
writ petition in view of the provisions of Sec- 
tion 13-B of the Ac, as the ordinary remedy 
by way of election petition is provided by 
the statute itself. 


9. The preliminary objection on account 
of alternative remedy, as raised above, ap- 
pears to me totally misplaced and misfound- 
ed. Section 13-B of the Act postulates a 
grievance of the election petitioner, seeking 
the election of a Sarpanch or a Panch duly 
elected, whose election cannot be called in 
question except by way of an election peti- 
tion, presented in accordance with the pro- 
visions of Chapter II-A of the Act. As has 
been noticed earlier, the petitioner nowhere 
challenges the election of respondents Nos. § 
to 10. In sum and substance, his grievance 
is that he, too, along with others should have 
been declared elected. All averments in thej 
petition and the prayer contained therein is‘ 
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geared towards the end result and not to- 
wards its mechanics. Anc if without dis- 
turbing the election resufts of respondents 
Nos. 5 to 10, the petitioner can establish a 
legal right to be their associate as a Panch 
on account of his having been duly elected, 
this Court would be failing in its duty in not 
granting him relief on bare technicalities. Jn 
our democratic set-up lected offices are 
highly cherished and they cannot be with- 
held by by-passing he law creating them or 
by adopting courses which would defeat the 
purpose of those laws. 


10. The next preliminary objection worth 
mentioning which is pressed into service is 
that the petitioner had made a misstatement 
in the writ petition, inasmuch he had stated 
that he had contested the election, but had 
nowhere stated that he had lost it. In the 
first place, the petitioner had clearly men- 
tioned the declared resul of the election 
‘showing the inevitable consequence that 
though be was a winning candidate, he was 
elbowed over to make way for Smt. Mayo. 
The preliminary objection, thus raised, is 
misfounded. 


11. The last preliminary objection which 
fs raised is that the petitioner had nowhere 
stated as to what injustice or manifest in- 
justice had been done to him or what pre- 
judice had been caused ta him by the elec- 
tion which he contested ard lost. And since 
he had not mentioned these facts, there was 
an intentional suppression of the material 
particulars in the writ petition. Shri Sarin, 
learned counsel for the respondents, pressing 
his objection, is emphatic that such an aver- 
ment must have found way in the language 
of the petition. Injustice to a writ-petitioner 
is more a matter of substence than of form. 
H it is spelt out from the averments in the 
petition, the mere fact tha: it is not couched 
or clothed in ritual language is of no con- 
sequence. Now the petitioner is being denied 
an elected office and that ner se is a case of 
injustice, if the elected office is rightfully due 
to him. 


12. It now requires to be considered, 
' whether Inder Ram isa member of the Sche- 
duled Castes. As said before Inder Ram 
does not dispute it. The contesting respon- 
dents treat Inder Ram not to be a member 
of the Scheduled Castes sclely on the ground 
that he did not observe tae requirements of 
Rule 6 (3) of the Gram Panchayat Election 
Rules, requiring nominaticn paper of a mem- 
ber of the Scheduled Ce3tes to be accom- 
panied by a declaration verified by a Magis- 
trate etc., that the candidates is a member of 


~~ 


Amin Chand v. State 


P. & H. 93 


the Scheduled Castes, specifying the 'parti- 
cular caste to which the candidate belongs. 
Rule 7 of the said Rules gives a concession 
of Rs. 10/- to a candidate belonging to Sche- 
duled Castes, inasmuch as he is required to 
make a deposit of Rs. 10/- whereas others are 
required to make a deposit of Rs. 20/-. Form I 
appended to the rules in which the nomination 
paper is to be filed in, has a column stating, 
whether the candidate is a member of the 
Scheduled Castes and the particular caste to 
which the candidate belongs. Under R. 8, 
scrutiny of nomination papers is required to 
be made by the Returning Officer who has 
also to examine the nomination papers at the 
appointed time. The objections raised to the 
nomination of any candidate are to be de- 
termined by the Enquiry Officer at the in- 
stance of an elector. He is required to give 
a statement of reasons rejecting or accepting 
the nomination paper. The procedure pre- 
scribed in the election rules has been pressed 
into service only to contend that since rə- 
spondent No. 6 Inder Ram did not comply 
with the rules, he must be treated to be not 
a Scheduled Caste candidate. This defence 
appears to me to be totally hollow in the face 
of the specific mandate of Section 6 of the 
Act. No rule can run counter to the 
language of a statute which must have pre- 
valence over the former. Sub-section (4-B) 
of Section 6 of the Act postulates that a 
Panch or two Panches, as the case may be, 
belonging to Scheduled Castes, have to be 
discovered from amongst the successful 
candidates and, if they are not found, then 
one candidate or two candidates, as the case 
may be, belonging to the Scheduled Castes, 
securing the highest number of valid votes 
from amongst the Scheduled Caste candidates 
are deemed to have been elected, as the last 
or the lasttwo Panches. Incidentally, the pre- 
sent is a case providing for one Scheduled 
Caste Panch. It. is only after the election 
that search is to be made: “whether out of 
the elected Panches, somebody happens to 
be a Scheduled Caste Panch.” The require- 
ment of the rules that in the nomination 
papers the candidate must mention if he is a 
Scheduled Caste candidate so as to enable 
him to pay a lesser deposit fee is not an 
event for grounding that if at that stage some 
one is not treated or declared as a Scheduled 
Caste, he ceases to be of 2 Scheduled Caste 
altogether. That seems to be the stance of the 
respondents that if at the nomination stage, 
Inder Ram escaped being named as a Sche- 
duled Caste member, he could not be a Sche- 


duled Caste member ever. This kind of rea 
soning, as it appears to me, runs counter to 
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to be applied only after the result of the elec- 
tions so that female and Scheduled Caste 
candidates are found as deemingly elected. 


13. Now applying the principles of Sec- 
tion 6 (1) of the Act to the present case, as 
also the requirement of notification An- 
nexure P-1, five Panches had to be elected. 
From the result taken note of earlier, the 
petitioner was an elected Panch straightway, 
Now, out of those five, one had to be of a 
Scheduled Caste. Inder Ram was of a Sche- 
duled Caste and he being there, the election 
of the first five, including the petitioner, was 
in order, in accordance with sub-section (4-B) 
of Section 6 of the Act. Since it was a case 
of having one Scheduled Caste candidate, the 
question of Smt. Mayo being there as a Sche- 
duled Caste candidate under sub-sec. (4-B) 
did not arise. All the same, since Smt. Mayo 
could not become a Panch on account of 
being ofa Scheduled Caste, she remained one 
of the two unsuccessful women-candidates 
under sub-section (4) of Section 6 of the Act. 
That sub-section requires that two lady Pan- 
ches can be held deemingly elected and if the 
unsuccessful contesting women-candidates are 
two or more, then one woman or two women, 
as the case may be, securing the highest 
number of valid votes from amongst the un- 
successful women candidates shall be deem- 
ed to have been elected as Panches. Smt. 
Mayo could well be accommodated here, 
along with the other female Smt. Shela 
already accommodated under the said sub- 
section. The deemed election of these two 
lady Panches has, thus, to be now made in 
the order, which is hereby done. 


14. As is plain, the exercise has been to 
reshuffle the cards. As a result, the peti- 
tioner is declared and placed as a Panch in 
the Gram Panchayat, but without disturbing 
the office of Panch of any of the other mem- 
bers of the Panchayat, respondents Nos. 5 
to 10. Consequently, this petition is allowed 
to this limited extent that the election result 
stands modified/clarified that the petitioner, 
too, is an elected Panch of Gram Panchayat 
Udanwal. On other points, the petition fails. 
In the circumstances of the case, there would 
be no order as to costs, 


Order accordingly. 


Bhagat Singh Sohan Singh v. Om Sharma (FB) 
the language of S. 6 of the Act, which comes. 


ALR. 
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Bhagat Singh Sohan Singh, Appellant v. 
Smt. Om Sharma and others, Respondents. 
F. A.-F. O. No. 159 of 1980 and Cross 


Objection No. 30-CO of 1980, Dj- 23-il- 
1982. * 


Motor Vehicles Act (4 of 1939), S. 110-B 
— Fatal Accidents Act (13 of 1855), Ss. 1-A 
and 2 — Motor accident — Death of victim 
— Compensation to dependants — Benefits 
of life insurance, provident fund, pension or 
gratuity received by dependents are to he 
excluded. 1977 Ace CJ 72 (Kant), 1979 Acc 
CJ 45 (Orissa), Dissented from; AIR 1961 
Punj 400, 1967 Acc CJ 150 (Punj) and 1968 
Ace CJ 318 Puni), Overruled. 


The receipts of insurance, provident fund, 
pension or gratuity benefits by the depen- 
dents of the victim of an automobile accident 
must be altogether excluded from consid- 
eration in the award of compensation to 
them under S. 110-B of the Act. 1977 Aco 
CJ 72 (Kant), 1979 Acc CJ 45 (Orissa), Dis- 
sented from; AIR 1961 Punj 400, 1967 Aco 
CJ 150 (Punj) and 1968 Acc CJ 318 (Punj), 
Overruled; (1969) 1 All ER 555, Foll; AIR 
1979 Punj & Har 50 (FB), Applied. 

(Paras 30, 18) 


The language of S. 110-B warrants the 
Claims Tribunal to determine the amount of 
compensation which appears to be just. In 
essence, therefore, the dependants are entitl- 
ed to a just compensation for the loss. Ina 
way, the question is liberated from narrow 
technicality and has to be decided on the 
larger perspective of justice, equity and good 
conscience. The language of such wide am- 
plitude as used in Szc. 110-B of the Act, un- 
doubtedly gives the Court some leverage and 
eltow room to determine as to what indeed 
wculd be just compensation to ameliorate 
the loss of the dependents of a deceased 
victim of a highway accident. (Para 5 


In ;India there had been no authoritative 
line of precedents that insurance money was. 
deductible for assessing damages under the 
Indian Fatal Accidents Act barring a few 
discordant notes here and there. Therefore 
no legislative amendment, as had become 
necessary in England, was called for here in 
India. The absence of any subsequent am» 


*Case referred to a larger Bench by M. M. | 
Punchhi, Judge, on 7-1-1982. 
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endment in Indian Fatal Accidents Act is, 
therefore, in no way conclusive, It is well 
settled that under the genere. law in case of 
injuries, insurance benefits are tobe excluded 
from consideration. There enpears to be no 
reason why the same principle should not 
be applicable where such o>ersonal injury 
may ultimately prove to be fatal. It is not 
casy to support the rationale that had the 
injured been maimed for life he would have 
had the benefit of his contract of accident 
insurance but if he dies of the same injury 
his dependents, who legally represent him, 
would lose the same benefit. Therefore, it 
must be held that both as regards personal 
injury as also in cases culminating in the 
death of the victim under the general law as 
also under the Fatal Accidents Act, Insurance 
benefits cannot be taken inte consideration 
in mitigation of damages. (Para 12) 
Cases of fatal automobile accidents are 
now additionally governed by Ss. 110, 110-A 
to 110-F of the Act apart from the Fatal 
Accidents Act which is genecal in nature. 
Sections 110, 110-A to 110-F were substitut- 
ed by Act 56 of 1969. Thereby under Seo- 
tion 110, the State Governments were em- 
powered to constitute Motor Accidents 
Claims Tribunal for adjudicating upon claims 
for compensation in respect of accidents in- 
volving death or bodily injury to persons 
arising out of the use of motor vehicles. It 
fs manifest from the plain language of these 
provisions that the whole thrust of this legis- 
lative amendment was to create an altogether 
new forum for claims arising out of the 
automobile accidents whether fatal or other- 
wise and to liberate such Tribunals from the 
procedural shackles of the Civil Courts and 
further widen the award of compensation on 
the Jarger grounds of what appeared just to 
the Tribunal. It would thus be evident that 
in rendering the award foz compensation, 
the Tribunal would not stricto sensu be ex- 
clusively governed by the previsions of the 
Fatal Accidents Act alone. (Para 13) 
There are obvious differe-ces of language 
and import betwixt Secs. 1-4 and 2 of the 
Fatal Accidents Act and S. 110-B of the 
M. V. Act. It is significant that under Sec- 
tion 1-A of the Fatal Accidents Act, the 
Court is to give such damages , as it may 
think proportionate to the loss resulting 
from such death to the parties respectively 
for whose benefit such accion is brought 
whereas S. 110-B of the M. V. Act is limit- 
ed by no such restraints. Whilst S. 1-A talks 
narrowly of damages, S. 110-B of the M. V. 
Act is rested on the broader consideration of 
compensation and that toc what appears to 
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be just to the Tribunal. There is, however, 
no inherent or headlong conflict betwixt the 
principles underlying the grant of damages 
under the Fatal Accidents Act and compen- 
sation under the M. V. Act and on sound 
canons of interpretation, the two statutes 
cen be harmoniously construed. Lastly in 
this context it has to be borne in mind that 
Fatal Accidents Act is general in nature ap- 
plicable in all cases where death of a person 
hes been caused by a wrongful act, neglect 
or default of another. The relevant provi- 
sions of Ss. 110-A and 110-B of the Act are 
hewever, specific and deal particularly with 
injuries or death resulting from motor vehi- 
cle accidents. It would thus follow on the 
well known canon of construction that the 
special provisions of the M. V. Act would 
govern in addition to and, if necessary, ex- 


clude the general provisions of the Fatal 
Accidents Act. (Para 14) 
It could not be contended that S. 110-B 


has no relevance whatsoever to the award of 
compensation in automobile accidents. Such 
a stand would virtually render the whole and 
at least the substantial part of S. 110-B of 
the Act as otiose. It is well settled that 
every word has to be given 2 meaning in a 
statute and a construction which renders the 
whole provision as redundant must, if pos- 
sible, be avoided. (Para 15) 


It would thus be manifest that the wide 
sweep of the language of S. 110-B of the 
Act liberates the issue from the earlier 
shackles and overly rigid adherence to the 
Fatal Accidents Act and the precedential in- 
terpretation thereof. Herein just compensa- 
tion is, therefore, to be awarded on well- 
known principles and the larger consid- 
erations of equity, good conscience and pub- 
lic policy. In a way, the question is one of 
realities and not of mere technicalities. 

(Para 17) 

The intrinsic nature of benefits like the 
provident fund, family pension or gratuity 
is that they are the deferred fruits of satis- 
factory service, industry, thrift, contributions 
and foresight of the employee. Equally, 
these may be the necessary incidents, of sta- 
tutory service rules, employment contracts, 
or beneficent legislation rooted in the em- 
ployment of the deceased. To attribute 
these payments entirely to the fortuitcus cir- 
cumstance of the accident and the resultant 
death, appears as untenable. It is more than 
plain that if the deceased happened to be a 
person who was not in the employment at 
all or one who had neither made any contri- 
bution to any provident fund nor rendered 
qualifying satisfactory service entitling him 
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‘to gratuity or made any payments for a 
family pension, then none of these benefits 
would arise to his dependants despite his 
death. It is indeed the aforesaid pre-condi- 
tions which are the true fountain-head for 
these benefits and not ipso facto the incidence 
of the accident and the consequent death. 
Herein what deserves highlighting is the 
sharp distinction (which sometimes has un- 
fortunately gone unnoticed} between benefits 
arising on account of death alone and those 
that are merely deferred earnings payable 
on superannuation or the death of the em- 
ployee. Therefore provident fund, . family 
pension or gratuity fall clearly in the latter 
class. (Para 23) 
_ Again one must recall the well known 
principle of the assessment of damages gene- 
rally and equally for the dependants of the 
victim of an automobile accident. The heart 
of the matter herein is to evenly balance, as 
if in a golden scale, the financial loss to the 
dependants on the one side and financial gain 
or benefit directly arising from the death of 
the victim on the other. However, the some- 
what ticklish question is as to what are the 
financial gains arising on account of the 
death which alone can be put in the balance. 
In this balancing operation the Court has to 
be on its guard that on one hand the de- 
pendants should not be put to any financial 
loss whatsoever and on the other that the 
death of the victim and the resultant grant 
of damages should not serve as a windfall 
to them. These financial benefits in question 
are in essence the deferred earning of the 
victim of the accident or the result of his 
savings, his thrift or foresight. The depen- 
dants, even otherwise, would have had the 
benefit of these sums in due course. To take 
these away from the rightful claimants and 
to enure them only for the benefit of the 
tortfeasor is something which rightly shocks 
the judicial conscience. Therefore, it must 
be held that in the light of the true _ princl- 
ples underlying the grant of just compensa- 
tion benefits like provident fund, family pen- 
sion or gratuity cannot go in mitigation of 
damages payable by the ftort-feasor and are, 
therefore, not deductible. (Para 25) 
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S. S. SANDHA WALIA, C. J.:— Whether 
the actual receipt of insurance, provident 
fund, pension, or gratuity benefits by the de- 
pendants of a victim of an automobile acci- 
dent must be taken into consideration for 
fixing a suitable multiplier in their claims 
of compensation under Sec, 110-B of the 
Motor Vehicles Act, is the significant ques- 
tion in this refererce to the Full Bench. 

2. At the very threshold one must duti- 
fully notice that herein there iş- undoubtedly 


a sharp cleavage of judicial opinion. There’ 


ate two distinct and rival schools of thought, 
On one side is the somewhat liberal view 
that insurance, provident fund, pension or 
gratuity ‘are the products of the employee's 
service or his thrif:. Their true character is 
such that it was never intended nor is it just 
thata tortfeasor should take over the benefit 
of these by getting a credit for them in miti- 
gation of the damages that hè must pay. They 
ate the deferred returns of a man’s thrift, 
prudence and foresight which are the true 


ye 
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‘Source of these benefits to . his ° 
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and not the accident as such. ` ‘Arrayed on 
the other” side is the ‘stricter’ view that 
damages’ are not to be pucitive, that the 
claimant’s actual financial. less: to . his - pocket 
can alone be recoveréd, and that since ‘the 
accident brought these financial benefits as 


well as losses both must be taken into ac- . 


count in balancing ‘liquidated (damages pay- 
able. 

3. In the aforesaid context there appears 
to be a global controversy anging from the 
mother country to the . Co mmonwealth of 


Australia in the south and tz that of Canada. 


in the west. The aforesaid conflict of views 
is perhaps best symbolised by the narrowly 
divided House of Lords in Perry v. ` Cleaver, 
(1969) 1 All ER 555. Therein, by a majo- 
rity of three to two the liberal first school of 
thought has been authoritet ively adopted. 
Undoubtedly, herein the choice is not easy 
because eminent judicial “mands ‘have sub- 
scribed to either of the two views. With re- 
spect, for the detailed reasons 
hereinafter. we opt wholly for the majority 
view in Perry v. Cleaver (stora). 


4, In view of the pristinzly legal nature 
of the question involved, the facts giving rise 
thereto pale into insignificance. It suffices 
to mention that the issue arose pointedly in 
F. A. O. 159 of 1980 (Bhagat Singh Sohan 
Singh v. Smt. Om Sharma) before my learned 
brother Punchhi, J. sitting singly. Noticing 
the significance of the moot question, whe- 
ther the pecuniary benefits zf gratuity, pen- 
sion and provident fund wo ld partake of 
the same character as insurance and the di- 
vergence of views thereon vathin this Court 
itself, he had referred the matter for adjudi- 
cation by the Full Bench. In Letters Patent 
Appeals Nos. 251, 279 and 200 of 1979, the 
identical questions arose and were conse- 
quently directed to be heard by the same 
Bench as well. 


5. At the very threshold what perhaps 
calls for pointed notice is the wide ranging 
language of Sec. 110-B of the Motor Vehi- 
cles Act, 1939 (hereinafter called the Act), 
which cannot be without sisttificance. 

“S. 110-B— Award of the Claims Tribu- 
nal :— On receipt of an application for com- 
pensation made under S. 110-A, the Claims 
Tribunal shall, after giving che parties an 
opportunity of being heard, hold an inquiry 
into the claim and may make an award 


determining the amount of compensation 


‘ which appears to it to be juss and specifying 


the person or persons to whom: compensa- 
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tion shall be paid; and in making the award 
tke Claims Tribunal shall specify the amount 
which shall be paid by the insurer or owner 


- or driver of the vehicle involved in , the ac- 


cident or by all or any of them, as the case 
may be.” 

The plain language of the above warrants the 
Tribunal to determine the amount of . com- 
pensation which appears to be just. In 
essence, therefore, the dependants are entitl- 
ed to a just compensation for the loss. In 
a way, the question is liberated from narrow 
tetchnicality and has to be decided on the 
larger perspectives of justice, equity and good 
conscience. The language of such wide am- 
plitude as used in Sec. 110-B of the Act, un- 
doubtedly gives the Court some leverage and 
elbow room to determine as to what indeed 
would be just compensation to ameliorate 
the loss of the dependants of a deceased 
victim of a highway accident. 

5-A. Within this jurisdiction, at the very 
outset this issue calls for examination from 
a peculiar angle as well. The Full Bench of 
five Judges in Lachhman Singh v. Gurmit 
Kaur, AIR 1979 Punj & Har 50, after an 


exhaustive discussion of principles and prece- 


dents formulated the following amongst other 
propositions (at p. 59) :— 


(3) The suitable multiplier; as referred to 
in 2 above, shall be determined as held in 
Sudhakar’s case (AIR 1977 SC 1189) (supra) 
decided by the Supreme Court as well as in 
Mallet’s case (1969 Acc CJ 312) (HL) (supra) 
by faking into consideration the number of 
years of the dependency of the various de- 
pendants, the number of years by which the 
life of the-deceased was cut short and the 
various imponderable factors such like early 
natural death of the deceased, his becoming 
incapable of supporting the dependants due 
to illness or any other natural handicap or 
calamity, the prospects of the remarriage of 
the widow, the coming up of age of the de- 
pendants and their developing their indepen- 
dent sources of income as well as the pecu- 
niary benefits which might accrue to the de- 
pendants on account of the death of the per- 
son concerned. Such benefits, however, 


should not include the amount of the in- 
surance policy of the deceased to which the 
dependants may become entitled on account 
of its maturity as a result of the death.” _ 
It is thus manifest that binding precedent 
here lays down that insurance amounts re- 
ceived by the dependants, within this Court, 
are not to be taken info consideration ` for 


ad 
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mitigating the damages payable by the. tort 
feasor. Therefore, the question of insurance 
being covered’ on all fours has to be straight 
way taken out of the ken of controversy. 
We are bound by the view in Lachhman 
Singh’s case (supra), yet for academic inter- 
est it may be noticed that in the tenuous 
challenge which was vainly sought to . be 
raised (by Mr. L. M. Suri for the respon- 
dent), no meaningful argument could be 
advanced which could possibly persuade us 
to take a different view. Indeed We un 
reservedly agree with the formulation in the 
ease aforesaid. Now once it is held that: the. 
financial benefits accruing from the insurance 
claims of the deceased to his dependants are 
to be excluded from consideration, the issue 
at once arises whether payments like gratuity, 
pension or provident. fund are not at Teast 
financial benefits akin or analogous fo ip- 
surance money. The question is, if insurance 
money can be excluded from consideration 
for determining just compensation, either on 
principle or binding precedent, why cannot 
gratuity, pension or provident fund be at 
par therewith. 


6. Proceeding then from the firm premise 
that insurance money cannot go in mitiga- 
tion of damages leviable on the tortfeasor 
it is nevertheless both apt and indeed neces- 
sary to first view this aspect in the correct 
perspective of the legislative history. In 
England because of the dictum of Lord 
Ellenborough in Baker v. Bolton, (€1808) I 
Camp 493:10 RR 734, which was declara- 
tory of the existing rule of common: law that 
the death of a human being could not be. 
complained of as an actionable injury for 
which damages could be awarded to his de- 
pendants. The harsh rigour of this rule was; 
however, alleviated by the passing of the 
Fatal Accidents Act, 1846 commonly known 
as Lord Campbell’s Act. Substantial’ changes 
have been subsequently made in England’ by 
legislative amendments in the aforesaid Act 
as also in complementary legislation. 


7. In India as in England the legal post 
tion was the same, following the English 
Common Law till the passing of the Fatal 
Accidents Act (Act 13 of 4855) as is. evident 
from the preamble thereof :— 


“Whereas no action or suit is new main- 
tainable in any Court against a person. who, 
by his wrongful act, neglect or default, may 
have caused the death of another person, 
and it is often-times right and expedient that 
the. wrongdoer in such cases sheuld be am 
swerable in damages for the injury so caused: 
_ by him.’ : : 
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E deserves highlighting that the Jangnage of 
the Indian Fatal Accidents Act as originally 
enacted was virtually in pari materia with 
its. English counterpart barring some margi 
nal procedure differences therein. Conse» 
quently, the legal position under both the 
statutes was inevitably somewhat similar. 


$. However, one must first advert to 
cases of personal injuries which were govern. 
ed by the common law before considering 
those resulting in death and consequently 
governed by the statute under the Fatal 
Accidents Act. In the former context two 
large and distinct classes of cases where 
financial benefits received by the injured per- 


“sons were disregarded altogether for mitigat- 


mg the damages were the proceeds of insur- 
ance money and all other sums given to the 
injured by reasons of public or private bene 
volence. It was indeed well settled that 
whatever the injured may receive by way of. 
charity or the benevolence of his friends or 
relations should not accrue to the benefit of 
the tortfeasor. The rationale for this is 
epitomised by the following observations of 
Sir James Andrews in Redpath v. Balfast and 
County Down Railway, (1947) NI F67, where 
im: the case of a railway accident, the sum 
received by the plaintiff from a distress fund 
was: sought to be computed in mitigation of 
damages: :— | 


“that it would be startling to the sub- 
scribers to that fund if they were to. be told 
that their contributions were really made in 
ease and for the benefit of the negligent rail- 
way company. To this last submission 1] 
would only add that if the proposition con- 
fended for by the defendants is sound the 
inevitable consequence in the caSe of further 
disasters of a similar character would be 
that the springs of private charity would be 
found to be largely, if not entirely, dried 
up. 7 


9. A lone line of unbroken precedent 
bad settled the law that in cases of personal 
injury all sums: received by the injured by 
reasons of public or private benevolence 
were out of ken for assessing damages. 
What was: true in this class of cases seems 
to be even more true in the context of in- 
surance benefits received by the injured be- 
cause. these were obviously the results ofa 
contract and the payment of premia by him. 
Tn the. celebrated: case of Bradburn v. Great 
Western Rly. €o., (1874) LR 10 Exch 1, 
where the plaintifi had suffered: injuries in a 
railway accident, the insurance benefits: re- 
ceived by him: were sought to be meluded in 
mitigation of damages: on behalf of the de- 
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consideration in mitigation of damages. 


fendant-railway. Rejecting such a stand, 
Pigott, B., observed :— . 


T uree there would be no justice or prin- 
ciple in setting off an amount which the 
plaintiff has entitled himsel tọ under a con- 
tract of insurance, such as any prudent man 
would make on the principle of, as the ex- 
pression is ‘laying by for a rainy day’ a 
It is true that there must be the element 
of accident in order to entitle him to the 
money; but it is under and by reason of his 
contract with the insurance company, that 
he gets the amount; and I think it ought 
not, upon any principle of justice, to be 
deducted from the amount of the damages 
proved to have been sustained by him 
through the negligence of the defendants.” 
The aforesaid observation end the ratio in 
Bradburn’s case had received unstinted 
affirmance thereafter including that by the 
House of Lords in Perry v. Cleaver, 1969 
Acc CJ 363. Therein Lord Reid succinctly 
summed up the rationale for” excluding in- 
surance benefits as under: 


“As regards moneys coming to the 
tiff under a contract of insurance, I think 
that the real and substantial reason for dis- 
regarding them is that -he plaintiff has 
bought them and that it would be unjust and 
unreasonable to hold that the money which 
he prudently spent on premiums and the 
benefit from it should enura to the benefit 
of the tortfeasor, Here again I think that 
the explanation that this is too remote is 
artificial and unreal. Why should the plain- 
tiff be left worse off than if he had never 
insured? In that case he would have got 
the benefit of the premium money; if he had 
not spent it he would have had it in his pos- 
session at the time of the accident grossed 
up at compound interest. I need not quote 
from the well known case of -Bradburn v. 
Great Western Rly. Co.” 


10. However, in England the legal posi- 
tion of claimants under Lord Campbell's 
Act remained somewhat ambivalent and in- 
surance benefits were sometimes taken into 
This 
anomalous position was, Eowever, rectified 
by the Fatal Accidents Act, 1959 whereby it 
was expressly provided in S. 2 (1):— 


“In assessing damages in respect of a per- 
son’s death in any action under the Fatal 
Accidents: Act, 1846; or under the’ Carriage 


by Air Act, 1932, there shall not be taken 


into ‘account any insurance money, ‘benefit, 
pension or gratuity which has been or will 


‘or may ‘be paid as a result of the--death.” 
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Sub-section (2) of the said Act defined bene- 
including there- 
under any. benefit derived under the National 
Insurance Act and payment by a friendly 
society. or trade union. [Earlier similar 
changes had been enacted by the Law Re- 
forms (Personal Injuries) Act of 1948. It 
seems to be plain that for reasons of public 
policy and to bring the law under the Lord 
Campbells Act in line with the common law 
pertaining to personal injuries, the Parlia- 
ment in England had expressly brought these 
changes in the statute law. These changes 
have been authoritatively interpreted as a 
recognition of public policy by the legisla- 
ture requiring that insurance benefits should 
be disregarded in computation of damages 
and should not enure for the benefit of the 
tortfeasor. It is thus manifest that now in 
England both under the Lord Campbell’s 
Act as also regarding personal injuries 
governed by the common law, financial bene- 
fits stemming from insurance (amonst others) 
are excluded from consideration on larger 
public policy. 


11. Now once it is held that consid- 
erations of public policy itself require that 
insurance benefits arising from the thrift, fore- 
sight, and the premia paid under the contract 
of insurance by the injured or deceased per- 
sons are to be excluded from consideration, 
I fail to see how these very principles would 
not be stricto sensu applicable within this 
country as well. It was tenuously contended 
by Mr. L. M. Suri on behalf of the respon- 
dents that these considerations would be 
irrelevant in the absence of a specific amend- 
ment in the Indian Fatal Accidents Act. I 
am unable to subscribe to such a stance and 
cannot easily be persuaded to hold that this 
country is either lacking or bereft of any 
large public policy. That consideration is as 
wide and as meaningful here as in any other 
country for that matter. Therefore even if 
it is assumed that the Fatal Accidents Act 
is also applicable in this particular context 
(though for reasons delineated hereafter it 
does not seem to be exclusively so) the mat- 
ter would now have to be construed on the 
larger conSiderations mentioned above. 


12. Again it has to be’ pointedly borne 
in mind. that in India there had been no 
authoritative line of precedent that insurance 
money was deductible for assessing damages 
under tthe Indian Fatal.Accidents Act bar- 
ring a few discordant notes here and there. 
Therefore no legislative amendment, as had 
become necessary in England,.was called foy 
The absence of any subse- 
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-Act ‘is, therefore, in no way conclusive. i As 
has already been noticed; it is well settled 
that under the general law in case of in- 
juries, insurance benefits are to be excluded 
from consideration. There appears to be no 
reason why the same principles should not 
be applicable where such personal injury 
may ultimately prove to be fatal. It is not 
easy to support the rationale that had the 
injured been maimed for life he would have 
had the benefit of his contract of accident 
insurance but if he dies of the same injury 
his dependants, who legally represent him, 
would lose the same benefit. I would, there- 
fore, hold that both as regards personal in- 
jury as also in cases culminating in the death 
of the victim under the general law as also 
under the Fatal Accidents Act, Insurance 
[benefits cannot be taken into consideration 
in mitigation of damages. 


13. Be that as it may, on closer analysis 
I am inclined to hold that cases of fatal 
automobile acidents are now additionally 
governed by Ss. 110, 110-A to 110-F of the 
Act apart from the Fatal Accidents Act 
which is general in nature.: As a matter of 
legislative history it may be recalled that 
Ss. 110, 110-A to 110-F were substituted by 
Act 56 of 1969. Thereby under Section 110, 
the State Governments were empowered to 
constitute Motor Accident Claims Tribunals 
for adjudicating upon claims for compensa- 
tion: in respect of accidents. involving the 
death or bodily injury to persons arising out 
of the use of motor vehicles, S. 110-A (1) (b) 
expressly provides for an application for 
compensation where death had resulted by 
accident by all or any of the legal represen- 
tatives of the deceased. As has already been 
noticed, Sec. 110-B empowers the Tribunal 
to make an award determining the amount 
of compensation which appears to it to be 
just. Particular notice is called for to Sec- 
tion 110-F which bars the jurisdiction of 
Civil Courts with regard to such claims for 
compensation in areas where a Tribunal has 
been constituted. It is manifest from the 
plain language of the aforesaid provisions 
that the whole thrust of this legislative am- 
endment was to create an altogether new 
forum for claims ‘arising out of -the automo- 
bile accidents whether fatal or otherwise and 
to liberate such Tribunals from the proce- 
dural shackles of the Civil Courts and fur- 
ther widen the award of compensation on -the 
Jarger ‘grounds of what appeared just to the 
Tribunal. It. would, thus be evident , “that in 


rendering. the award for. compensation,- the 
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Tribunal: would not stricto sensu be. exclu- 
sively governed by the provisions of the, Fatal 
Accidents Act alone. 


14. Again there. are ‘obvious "differences 
of language and import betwixt Ss, 1-A and 
2 of the Fatal Accidents Act and Sec. 110-B 
of the Act whose larger width and sweep 
has been earlier commented upon. It is sig- 
nificant to recall that under S. 1-A of the 
Fatal Accidents Act, the Court is to give 
such damages as it may think proportionate 
to the loss resulting from such death to the 
parties respectively for whose benefit such 
action is brought whereas S. 110-B of the Act 
is limited by no such restraints. Whilst 
Section 1-A aforesaid talks narrowly o 
damages. Sec. 110-B of the Act is rested on 
the broader consideration of compensation 
and that too what appears to be just to the 
Tribunal. There is, however, no inherent or 
headlong conflict betwixt the principles 
underlying the grant of damages under the 
Fatal Accidents Act and compensation under 
the Act and on sound canons of interpreta- 
tion, the two statutes can be harmoniously 
construed. Lastly in this context it has to 
be borne in mind: that Fatal Accidents 
is general in nature applicable in all- cases 
where death of-a person has been caused by 
a wrongful act, neglect or default. of an- 
other. The relevant provisions of Ss. 110-A 
and 110-B of the Act: are, however, specific 
and deal particularly with injuries or death 
resulting from motor vehicle accidents, It 
would thus follow on the well known canon 
of construction thet the special provisions of 
the Act would govern in addition to and, if 
necessary, exclude the general provisions of 
the Fatal Accidents Act. The principle 
herein is too well known to call for any für- 
ther elaboration. 


15. The view that Sec. 110-B of the “Act 
has no relevance whatsoever to the award of 
compensation in automobile accidents, is the 
other extreme which has to. be shunned. 
Such a stand would virtually render the 
whole and at leas: the substantial part of 
Section 110-B of the Act as otiose. It is 
well settled that every word has to be given 
a meaning in a statute and a construction 
which renders the whole provision as redun- 
dant must, if possible, be avoided. 


416. The point herein is not res integra 
though. there is. undoubtedly a . conflict of 
judicial. opinion. However, the view. I -am 
inclined to take seems to be.. buttressed...by 
the following observations of the final Court 
in Sheikhupura Transport Co. Ltd. v. North- 
ern India Transporters’. Insurance Co,,. Ltd., 
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. 1971 -Acc “CJ '206 : (AR TA aa 1624 ~ at 
p. 1626):— 


“Under Sec. 110-B of the Motor väida 


Act, 1939 the Tribunal is recuired to fix such 
compensation which appears to it to be just. 
The power given to the Tribunal in the 
matter of fixing compensation under that 
provision is wide. Even if we assume (we 
do not propose to decide that question in 
this case) that compensation under that pro- 
vision has to be fixed on the same basis as 
is required to be done under Fatal Accidents 
Act, 1855 (Act 13 of 1855), the pecuniary 
loss to the aggrieved party would depend 
upon data’ which cannot be ascertained ac- 
curately but must necessarily be an estimate 
or even partly a conjecture .......” 


However, an elaborate and precise enuncia- 
tion of the law has been mede in the under- 
mentioned terms by the Division Bench in 
Damyanti Devi v. Sita Devi, 1972 Acc CJ 
334 (Punj), after an exhaustive discussion :— 


ENS In our view, therefore, the provis 

sions of the Motor Vehicles Act are wider 
than those of the Fatal Accidents Act and 
there is really no conflict b2tween the two. 
The principles for determining compensation 
which. have been evolved under the provi 
sions of the Fatal Accidents Act can be ap- 
plied to the applications under the Motor 
Vehicles Act while determining the amount 
of compensation considered just. The re- 
strictive provision of S. 1-A of the Fatal 
Accidents Act, however, does not apply to 
a claim under the Motor Vshicles Act. Be 
fore the Tribunal, the whole estate of the 
deceased is represented by his legal repre- 
sentatives and the compensation is to be 
determined on the basis of the loss suffered 
by the estate which is to be distributed 
amongst the legal representatives. No sepa- 
rate amount has to be determined for the 
legal representatives and the estate,” 
Within this jurisdiction, the aforesaid view 
has then been affirmed by the Full Bench 
presided over by Chinnappa Reddy, J. in 
Joki Ram v. Mrs. Naresh Kanta, 1978 Acc 
CJ 80: (AIR 1977 Punj & Har 214 at p. 218) 
in the undermentioned terms :— 


 eatabiukl ~The scope of compensation’ as 
contemplated under S. 110-B of the Act is 
wider than under the Fatal Accidents Act, 
and the Courts while awarding compensa- 
tion to` the dependants of the deceased are 
to be guided by only one principle that the 
compensation assessed must be ‘just’, In a 
fatal accident, the life of the victim -is cut 
short by rash and negligen: driving of the 
vehicle and the surviving ` ‘dependants: are 
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-deprived of the earnings of the deceased. in 


addition to the consequent mental and emo- 
tional agony and breaking of the family 
fabric .......” | : 


I am in respectful agreement with the above 
view and indeed bound by the same. It is, 
taerefore, unnecessary to advert individually 
to cases taking a different view which were 
cited at the bar. It suffices, therefore, to 
say that I would record my respectful dissent 
from the contrary view. 


17. It would thus be manifest that the 
wide sweep of the language of S. 110-B of 
tae Act liberates the issue from the earlier 
shackles and overly rigid adherence to the 
Fatal Accidents Act and the precedential 
interpretation thereof. Herein just compen- 
sation is, therefore, to be awarded on well 
known principles and the. larger consid- 
erations of equity, good-comscience and pub- 
lic policy. In a way, the question herein is 
now one of realities and not of mere techni- 
calities. 

17-A. Equally it deserves reiteration that 
obviously in recognition of the aforesaid 
legal position, the Full Bench in Lachhman 
Singh’s case (AIR 1979 Punj & Har 50), had 
in turn laid down. that the amount of in- 
surance policy of the deceased, to which the 
Cependants may become entitled is not to 
be taken into consideration for determining 
a suitable multiplier for the grant of com- 
pensation. Though there is no discussion on 
this point by the Full Bench (to which I was 
a party) it is plain that this legal position 
was taken as axiomatic and thus deserving 
no further elaboration. 


18. To conclude on this aspect it. seems 
to be well settled that on the basis of legis- 
lative history, on. general principle, on the 
language of Sec. 110-B and on authoritative 
precedent insurance benefits accruing to the 
deceased victim of an automobile accident 
ere not to be taken into account for assess- 
ing just compensation to his dependants. 


19. In the light of the aforesaid. finding, 
what remains for consideration now is that 
if insurance. benefits are not deductible in 
assessing damages, whether analogous finan- 
cial benefits like provident fund, pension or 
gratuity would be so deductible. It seems 
to be plain that the real distinction between 
receipts of amounts, which must not be 
taken into account, and.those which may be, 
depends primarily on the inirinsic nature of 
such benefits. In considering’ the issue, twe 
questions pointedly arise and it seems apt 
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for clarity’s sake to deal with them separato- 
-ly :— - 
-  @ What is the true nature of service beno- 
fits (whether statutory, contractual or other- 
wise) like provident fund, gratuity or family 
pension received by the dependants of the 
deceased victim of an automobile accident; 
and; 

Gi) What should be the true principle 
underlying the grant of just compensation 
to the dependants, in the context aforesaid. 


20. Adverting first to the aspect of pro- 
vident fund, it bears recalling that contri- 
butions thereto and the mode and mannep 
of payment may sometimes be governed by 
elaborate statutory rules. So far as an em- 
ployee in the State or Central services is con- 
cerned, detailed rules govern the provident 
fund of Government employees. Legislative 
enactment like The Employees’ Provident 
Funds and Miscellaneous Provisions Act, 1952 
and provisions analogous thereto exist on the 
statute book. Apart from these specific pro- 
visions even generally what is basic herein, 
is the element of financial contributions by 
the employee to the same. Offen enough, 
the provident fund is primarily composed of 
the contributions of the employee himself 
with a generous rate of . interest payable 
thereon and sometimes by a marginal or sub- 
stantial contribution thereto by the employer. 
Usually, limitations are imposed regarding 
the withdrawal from such a fund. However, 
ihe significant legal feature which calls for 
notice is that the true and the real nature 
of these financial benefits is the saving and 
thrift of the employee in contributing these 
amounts to the provident fund and the pro- 
minent fact that these would even otherwise 
have been payable to him irrespective of his 
death by accident. Supposing that the de 
ceased had lived his full life and retired at 
the age of superannuation then he would 
have been plainly entitled to his provident 
fund which might well raise the amount of 
money he may be spending upon his depen- 
dants. It would thus materially raise the 
quantum of dependency during his life. . On 
his death, the provident fund would have 
been inherited by his legal representatives. 
This amount would consequently have come 
to the dependants in any case. . Therefore, 
to view it as arising wholly from his. death 
by accident is a plain misnomer. 


21. What has been said in the context of 
. a provident fund ‘seems to apply- equally 
‘with regard to gratuity. Herein again, the 
quantum and payment of gratuity may ‘be 
governed by -elaborate service conditions 
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whether statutory or contractual. Statutes, 
like the payment of Gratuity Act, 1972 and 
analogous provisions may also govern the 
issue. It would appear in the present con- 
text of service rules and employment con- 
tracts that gratuity is not invariably in the 
nature of a gift or a bounty, though in a 
particular case it may be so. Usually, if not 
invariably, gratuity aş a service benefit is 
related to the length of satisfactory service 
rendered by the employee. In a way it is a 
deferred or additional payment for meritori- 
ous services rendered. As in the case of 
the provident fund, the employee, if he had 
lived till the age of superannuation or when 
he would become entitled to the payment of 
gratuity, he would have received the same 
irrespective of his death. His dependants 


‘therefore, would have the benefit of its en- 


joyment during his life and equally a right 
of inheritance thereto. Wherefore, the real 
and intrinsic nature of the benefit of gra- 
tuity is the labour and industry and satis- 


factory service rendered by the employee and 


not the fortuitous circumstance of his dying 
in a highway accident. 


22. The case of a family pension payable 
to the widow or the dependants does not 
again appear to be on any different footing. 
This again may basically have its roots in 
statutory service rules or the specific terms 
of the employment contract. Usually, if 
not invariably, a contributory element for 
such a family pension may also exist. This 
apart, family pension may equally be no 
more than an incident of service like “the 
ordinary pension payable to the employee 
himself on superannuation or disablement. 
In essence, therefore, the pensions of this 
nature whether contributory or otherwise 
have their real source deeply rooted in the 
performance of satisfactory service by the 
employee. When delving into ‘the wide 
varieties of family pensions, the true test 
herein is whether such a pension is some- 
thing which by its intrinsic nature is deduc- 


.tible or that by its nature, it is not so. This 


matter cannot be more admirably put than 
has been done by Lord Reid in Perry v. 
Cleaver (1969-1 All ER 555) in the following 
words :— 


“What, then, is the nature of a contribu- 
tory pension? Is it in reality a form Of in- 


' surance or is it something quite different? 


Take a simple case where a man and his 


employer agree that he shall have a wage of . 


£20 per week to take home (leaving out of 
and 


~ 
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- between them they will put aside £4 per 
week. It cannot matter whether an insurance 
policy: is taken out for the man and the £4 
per week is paid in premiums, or whether 
the £4 is paid into the employers pension 
fund. And it. cannot matier whether the 
man’s nominal wage is £21 per week so that, 
of the £4, 1 comes from his “wage” and 
£3 comes from the employer, or the man’s 


nominal wage is £23 per week, so that, of 
3 comes from his “wage” and 1 


the £4, 
comes from the employer. It is generally 
recognised that pensionable employment is 
more valuable to a man than the mere 
amount of his weekly wage. It is more 
valuable because by reason of the terms of 
his employment money is teing regularly set 
aside to swell his ultimate 
whether on retirement or on disablement. 
His earnings are greater fhan his weekly 
wage. His employer is wiling to pay £24 
per week fo obtain his services, and it seems 
to me that he ought to be regarded as bav- 
ing earned that sum per week. The products 


of the sums paid into the pension fund are 


in fact delayed remuneraticn for his current 


eee 


work. That is 
earned income.” 


ly pensiors are regarded as 








It deserves pointing out that in the afore- 
said passage, what was. specifically under 
consideration was a contcibutory pension, 
but the aforesaid observations appear to me 
as. equally if not even more strongly appli- 
cable in the case of family pension as well. 


93. From the aforesaid discussion, it 
clearly emerges that the intrinsic nature of 
benefits like the provident fund, family pen- 
sion or gratuity is that they are the deferred 
fruits of satisfactory servic, industry, thrift, 
contributions and foresight of the employee. 
Equally, these may be thz necessary inci- 
dents of statutory service sules, employment 
contracts, or beneficent legislation rooted in 
the employment of the deceased. To attri- 
bute these payments entirely to the fortuitous 
circumstance of the accident and the resul- 
tant death, appears to me as untenable. It 
is more than plain that if the deceased hap- 
pened to be a person who was not in the 
employment at all or one who had neither 



















nor rendered qualifying salisfactory 
entitling him to gratuity or made any payr 
iments for a family pension, then none of. 


despite his’ death. Tt is’ indeed: the aforesaid 
preconditions. which are the true fountain- 
ead for these benefits: and! not ipso facto the 
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incidence of the accident and the consequent 
death. Herein what deserves. highlighting is 
the sharp. distinction (which sometimes has 
unfortunately gone unnoticed) between bene- 
fits arising on account of death alone and 
those that are merely deferred earnings pay- ` 


able on superannuation or.the death of the. 


employee, I am clearly of the view that pro- 
vident fund, family pension or gratuity fall 


clearly in the latter class. 


24, Having held as above, the inevitable 
question that arises is with regard to the 
true principles underlying the grant of just 
compensation to the dependants. As ‘as 
already been noticed, insurance benefits have 
always been excluded from consideration, 
both on ground of public policy and the fact 
that the deceased had bought the insurance 
policy and paid the premium therefor. 
Similarly, sums of money paid’ as private os 
public benevolence, have on principle been 
rightly excluded because their benefactors 
could never intend that their munificencs 
should go. to the tortfeasor and not te the 
deceased victim or his dependants. Herein 
what has endemically rankled: the judicial 
conscience is the fact that financial benefits, 
which. are essentially the deferred fruits of 
a: person’s labour, thrift, foresight or contri- 
bution cannot be allowed to enure to the 
benefit of the wrongdoer alone, and go in 
mitigation of the damages payable by him. 
This- was pithily voiced more. than a century 
ago by Bramwell, B. in the celebrated cass 
of Bradburn v. Great Western. Railway. Com- 
pany, (1874) LR 10 Exch 1 in repelling the 
contention that the amount of accident in- 
surance payable to the injured should go in 
mitigation of the liability in damages of the 
defaulting railway in the following terms :— 

“Clearly there must be no rule. The Jury 
have found that the plaintiff has sustained 
damages through the defendants’ negligence 
to the amount of 217 L., but it is said that 
because the plaintiff has received 31 L, from 
the office in which he insured himself against 
accidents, therefore the damages do not 
amount to 217 L. One is dismayed at this 
proposition. In Dalby v. Indian and London 
Life Assur. Co., (1854) 15 CB 365, it was 
decided that one who pays premiums for the 
purpose of insuring himself, pays on the 
footing that his right to be compensated 
when. the event insured against- happens is 
an. equivalent for the premiums he has paid; 
itis a gnid. pro- quo, larger if he gets it, on 
the. chance. that he will never get it at aff. 
That decision is an: authority, bearing on the 
present case, for the principle laid’ down in 
it applies and: shows that the plaintiff is en- 


pemn 
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titled to retain the benefit which he has paid 


for in addition to the damages. which he re-. 


covers on account of the defendants’ negli- 
gence.” - Se at ee A a 
However, more recently, Lord Reid in Perry 
y. Cleaver (1969-1 All ER 555) (supra) put 
it more forthrightly as under :— 


“tt would. be revolting to the ordinary 
man’s sense of justice and therefore, . con- 
trary to public policy, that. the sufferer should 
have his damages reduced so that he would 
gain nothing from the benevolence of his 
friends or relations or of the public at large, 
and that the only gainer would be the wrong- 
doer.” | 


25. Again one must recall the well known 
principle of the assessment of damages gene- 
rally and equally for the dependants of the 
victim of an automobile accident. 
of the matter herein is to evenly balance, 
as if in a golden scale, the financial loss to 
the dependants on one side and financial 
gain or benefit directly arising from the 
death of the victim on the other. How- 
ever, the somewhat ticklish question is as to. 
what are the financial gains arising on ac- 
count of the death which alone can be put 
in the balance. In this balancing operation 
the Court has to be on its guard that on 
one hand the dependants should not be put 
to any financial loss whatsoever and on the 
other that the death of the victim and the 
esultant grant of damages should not serve 

as a windfall to them. This was so observ- 
ed by the Full Bench in Lachhman Singh’s 
case (AIR 1979 Punj & Har 50) (supra). 
Particularly, in India where as yet the family 
bonds are strong the death of the bread- 
winner is a catastrophe which is both ir- 
reparable and irremediable. It is true that 
solatium .is alien to the concept of compen- 
sation and perhaps one of the reasons there- 
for is that damages in this field would be 
wholly speculative in nature. However, can 
it on the other extreme be possibly said that 
the exclusion of the financial benefits, like 
insurance, provident fund, family pension or 
gratuity for computing compensation would 
amount to a windfall for the dependants! 
I do not think so. As has been shown ear- 
lier these financial benefits are in essence the 
deferred earning of the victim of the - acci- 
dent or the result of his savings, his thrift 
or foresight. The dependants, even other- 

ise, would have had the benefit of these 
-Isums in due course. To take these away 
from the rightful claimants and to -enure 
them only for the. benefit.of the tortfeasor 
is something which rightly shocks.-the judi- 
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cial conscience. -I. would, ‘therefore, hold 
that in the: light of the: true principles. under- 
lying the grant of just compensation’ benefits 
like provident fund, family. pension or:. gra- 
tuity. cannot go in mitigation of damages 
payable. by the tortfeasor and. are, therefore, 
not deductible. 


26. Having examined the matter on large 
principle and within the parameters of the 
applicable statutory provisions, one must 
now inevitably turn to precedents. As was 
noticed at the outset herein there is a sharp 
cecnflict of judicial opinion. Pride of ` place 
must inevitably be given to the majority 


view in Perry v. Cleaver (1969-1 All ER 555) 


(supra). On behalf of the respondents this 
case was sought to be distinguished on the 
ground that it was one of personal injury 
and not of a fatal accident. However, this 
distinction is one without a difference be- 
cause the majority view turns. primarily on 
the. ground that the receipts which must be 
taken into consideration for assessing 
demages, and those that may not be so taken, 
depend not on their source but on their in- 
trinsic nature. Lord Reid primarily analys- 
ed the true intrinsic nature of financial 
benefits like insurance, contributory pension 
and disablement pension etc. On those pre- 
mises it was held that these cannot be taken 
into consideration for mitigation of damages. 
The ratio, therefore, is equally applicable in 
cases where such injury results in death. It 
hes already been observed that S. 110-B of 
the Act’liberates this matter from narrow 
technicalities and damages have to be assess- 
ed on the larger concept of just compensa- 
tion. 

27. In this field a somewhat refreshing 
break from the rather strict and narrow ap- 
proach has been made, which is now well 
accepted in Australian Law. In Paf. v. 
Speed, 105 Commonwealth LR 549, it was 
held that a pension received by a member 
of the police force who was compulsorily 
retired by reason of incapacity resulting from 


the injuries received through the negligence 


of the tortfeasor ought not to be used to 
mitigate the damages payable to him by the 
laiter. In National Insurance Company of 
New Zealand Ltd. v. Espagne, 105 Common- 
wealth LR 569, whilst assessing damages to 
be awarded in an action of personal injury 
caused by negligence the receipt of an invalid 
pension under the Social Services Act was 
disregarded. Windeyer, J., in a remarkably 
illuminating judgment concluded as follows: 


is 


TORSE L. assessing damages -for personal 
injuries, benefits that a plaintiff- has received: - 
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or ‘is' to receive from any sDurce- other. than. 


the defendant are not to Pe een ‘aS. miti- 


- gating his- loss; if 


Aa 


_ ances and also many forms of pensions and 


ae 


‘ (a) they were received or are eee be receiv- 


ed ‘by him as a-result of a contract he had 


4 made before the loss oécurred and by the 
that ‘contract’ 


express or implied terms c= 
they were to be provided notwithstanding 
any rights of action he might have, or 

' (b) they were given or promised to- him 
by way of bounty, to the intent that he 
should enjoy them in addition to and not 
in diminution of any claim. for damages. 
The first description covers accident insur- 


similar benefits provided by employers. 
in those cases it is immaterial that, by sub- 
rogation or otherwise, the contract may re- 


quire a refund of moneys p2id, or an adjust-, 


ment of future benefits, to be made after the 
recovery of damages. The second descrip- 
tion covers a variety of.public charitable aid 
and some forms of relief given by the State 
as well as the produce of private benevo- 
lence. In- both cases the decisive consid- 
eration is, not whether the benefit was re- 


ceived in consequence of, cr as a result of- 


the injury but what was its character and 
that is determined, in the one caSe by what 


under his contract the plaintiff had paid for, 


and in the other by the intent of the person 
conferring the benefit. The test is by pur- 
pose rather than by cause.” 


Similar view has been later expressed in 
Graham v. Baker, 106 Ccmmonwealth LR 
340. E 


Coming nearer home a Division Bench of 
the Gujarat High Court in -Life Insurance 
Corporation of India v. Naranbhai Munja- 
bhai Vadhia, 1973 Ace CJ 226:(AIR 1973 
Guj 216) following amongs: others the rule 
in Perry v. Cleaver held that the insurance 
amount and death-cum-ret:rement gratuity 
should not be deducted from the compensa- 
tion ‘awardable under the Motor Vehicles 
Act. This view was reiterazed by a Division 
Bench of the same High Ccurt in Shakur- 
miya Imammiya Shaikh v. Surendra Singh 
Rup Singh, 1978’ Acc CJ  <30, even after 
noticing the dissent from the earlier case by 
the Madhya Pradesh High Court in Sushila 
Devi v. Ibrahim, 1974 Acc CJ 150: (AIR 
1974 Madh Pra 181). In fhe Delhi High 
Court H. L. Anand, J., examined the matter 


- with great elaboration in Baagwanti Devi v. 


Ish Kumar, 1975 Acc’ CJ 56 and’ relying 
basically on Perry v. Cleaver held that even 


in the -context.ofa fatal automobile accident 
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no.deduction on:account.of gratuity, pen-~ 
sion, provident fund :and insurance could be . 
allowed under Sec. 110-B of the Act, Against 
this judgment the Letters Patent Appeal was 
dismissed. This view has been recently fol- 
lowed in Nirmala Sharma v. Raja Ram, 1978 
Ace CJ 143 (sic). In Rita Arora v. Salig 
Ram, 1975 Ace CJ 420: (AIR 1976 Him Pra 
24), D. B. Lal, J., categorically held that in- 


surance, provident fund, gratuity and family 


pension was not deductible from the com- 
pensation payable to the dependants. 

28. In fairness to the learned counsel for 
the respondents his reliance on Sushila Devi's 
case (AIR 1974 Madh Pra 181) (supra); 
Parvatamma v. Syed Ahmed. 1977 Acc CT 
72 (Kant); and Orissa Road Transport Co. 
Ltd. v. Sibananda Patnaik, 1979 Ace CJ 45 
{Orissa) must be noticed. Undoubtedly. 
these judgments directly aid the stand taken 
on their behalf. However, I deem it un- 
necessary to advert to these cases individual- 
ly, and in the light of the elaborate discus- 
sion in the earlier part of this judgment and 
the findings recorded therein I would re- 
spectfully dissent therefrom. 


29. It remains to advert to the judgments 
of this Court as well where discordant views 
seem to have been taken. In Dr. Ram Saran 
v. Shakuntala. Rai, AIR 1961 Punj 400, the 
Division Bench hesitatingly allowed a deduc- 
tion of the provident fund benefits in assess- 
ing damages for the dependants. However, 
another Division Bench of this Court in 
Damyanti Devi v. Sita Devi, 1972 Acc CJ 
334 (Punj) did not allow deduction of the 
insurance amount from the compensation 
awardable to the widow of the deceased. 
D. K. Mahajan, J., in Joginder Nath v. 
Shanti Devi, 1967 Ace CI 150 (Punj), how- 


ever, allowed a deduction on account of 


provident fund in the compsnsation award- 
ed. In Unique Motor & General Insurance 
Co. Ltd. v. Mrs. Krishna Kishori, 1968 Acc 
CT 318 (Punj) also the same learned single 
Judge upheld the award of the Tribunal in 
deducting the insurance amount from the 
compensation. A reference to the aforesaid 
judgments taking a contrary view would 
show that the issue was not adequately 
debated and in particular the basic question 
of the intrinsic nature of these financial 
benefits was not even adverted to. To avoid 
repetition, for the detailed reasons already 
recorded, the views expressed on this speci- 
fic point in Dr. Ram Saran v. Shakuntala Rai; 

Joginder Nath v. Shanti Devi and Unique 
Motor & General Insurance Co. (supra) do 
not lay down the law correctly ` and are 

hereby overruled. i 
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30. To finally conclude, the answer to 
the question posed at the outset is rendered 
in the negative and it is held that the receipt 
of insurance, provident fund, pension of 
gratuity benefits by the dependants of the 
victim of an automobile accident must be 
altogether excluded from consideration in the 
award of compensation to them under Sec- 
tion 110-B of the Motor Vehicles Act. 


34. The individual cases are directed to 


be placed before the respective Benches for 
a decision on merits, in the light of the 
aforesaid answer to the significant legal ques- 
tion. 


$. C. MYFAL, J.:— I agree. 
M. M. PUNCHHI, J. :— I agree. 
Order accordingly. 


g 
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SPECIAL BENCH 
S. S. SANDHAWALTA, C. J., S5. S. KANG 
AND G. C. MTPAL, JJ. 
Smt. Sarojni Mabel Paul, Petitioner v. 
Earnest Satya Paul, Respondent, 
Matrimonial Reference No. 1 of 1982, aE 
18-10-1982. 


Divorce Act (4 of 1869), Ss. 16, 19 and 
20 — Wife seeking decree of nullity 
ground of subsisting former marriage of re- 
spondent-husband — Respondent failing to 
put in appearance despite repeated attempts 
to serve him — Petitioner adducite oral and 
documentary evidence im support of her 
claim — Petitioner, held was entitled to a 
decree of nullity of marriage — Ex parte 
decree granted by District Judge - declaring 
marriage of petitioner with responderi as 
mull and void confirmed in reference, 

(Paras 8, 5) 

R.: K. Chhibber, for Petitioner. 


S. S. SANDHAWALIA, C. ¥.:— This is a 
reference under the Indian Divorce Act, 
1869, for the confirmation of a decree 
granted by the learned District Judge, 
Chandigarh, declaring the marriage of the 
petitioner with the respondent as uli and 
void. 

- 2. Smt. Sarojni Mabel Paul had present- 
ed the petition under Ss. 18 and 19 of the 
Indian Divorce Act, 1869, for a decree of 


*From decree of Dist. J., Chandigarh, De 
 27-2-1 982. > 


EZ/LZ/F6} 4/82/GDR_ 


Sarojni Mabel Paul v. Earnest Satya Paul (SB) 


A-LR. 


nullity of marriage. Therein it was averred 
that she was married to the respondent- 
Earnest Satya Paul on May 2, 1980 at 
Chandigarh according to Christian rites. This 
marriage is said to have been arranged by 
their parents in pursuance of an advertise- 
ment put out by the respondent in a news- ` 
paper. Both the respondent and his parents 
had assured the petitioner that his earlier 
marriage with one Mrs. Charity Harison had 
been dissolved, 

3. After the marriage aforesaid, the par- 
ties first lived together at Dasuya and there- 
after returned to Chandigarh where the peti- 
tioner was empicyed. The respondent is 
alleged to have suddenly left the matrimonial 
home without any information of his where- 
abouts. When the parents of the respondent 
were contacted, they gave no suitable reply. 
The petitioner became suspicious and enqui- 
ries revealed that the earlier marriage of the 
respondent with Mrs. Charity Harison had 
not at afl been annulled. The petitioner 
averred that she waited for the return of the 
respondent and even made repeated enquiries 
from his parents, who, however, declined to 
disclose his whereabouts. The firm case set 
up was that the former wife of the respon- 
dent was alive and the marriage betwixt 
them had not been legally dissolyed and she 
had been inveigled into marrying the respon- 
dent by fraud and suppression. Conse- 
quently she sought a decree of nullity against . 
the respondent. 


4. Despite repeated attempts to serve the 
respondent, he failed to put in appearance 
and ex parte proceedings were, therefore, 
ordered against him. The learned District 
Jadge framed the following issues :— 

(1) Whether there was a subsisting valid 
marriage between the respondent and Mrs. 
Charity Harison at the time of his marriage 
with the petitioner ? 

(2) If issue No. (1) is proved, whether the 
former wife of the respondent was living at 
the time of the respondent’s marriage to the 
petitioner? If so, to what effect? 

5. In support of her case, the petitioner 
stepped in the witness box as P. W. 4 and 
examined Shri Sarup Singh, Deputy Super- 
intendent in the College of Nursing, P. G. I. 
Chandigarh (P. W. 1); Shri L. M. Pinto 
(P. W. 2); and, Shri Bhim Sen, Record. 
keeper in the Deputy Commissioner’s Office, 
Chandigarh {P. W. 3). Exhibit P-D a pur- 
ported deed of divorce alleged to have been 
executed between Earnest Satya Paul and his 
wife Mrs. Charity Harison, was also proved: 


on the record. A certified copy of the peti- 


tron under Section 488, Code of Criminal 
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Procedure, 1898, filed by ths minor daughters 
of the respondent, Earnest Satya Paul, through 
their ‘mother and guardizn, Mrs. Charity 
Harison, was also proved om the record along 
with the written statement, Exhibit P-B, filed 
thereto, wherein, he had zedmitted his mar- 
riage to Mrs. Charity Har-son. 

6. The learned District Judge after an 
elaborate discussion of the oral and the 
‘documentary evidence adduced, accepted the 
unrebutted testimony and decided both the 
issues in favour of the petitioner and conse- 
quently held that the marriage of the re- 
spondent with Mrs. Charity Harison still sub- 
sisted and had never been validly dissolved. 
Accordingly he granted a> ex parte decree 
declaring the marriage of the petitioner with 
the respondent as null and void. The case 
has consequently been submitted to this 
Court for confirmation of the said decree. 

7. As in the trial Court so in the present 
proceedings, the responcent though duly 
served has not chosen to put in appearance 
and proceedings against hon. were, therefore, 
ordered to be taken ex parte. It was the 
admitted position that the statutory period 
of six months has elapsed. 

8. Having heard the learned counsel for 
the petitioner and after examining the record, 
we find not the least ground to take a view 
other than that lucidly arrived at by the 
learned District Judge. Tas evidence of as 
many as four witnesses, imcluding the peti- 
tioner herself, as also the documentary testi- 
mony adduced, stands wholly unrebutted. 
The only irresistible conclusion is that the 
petitioner is plainly entitled to a decree of 
nullity of marriage. 

5. In the result, we allow the reference 
and confirm the decree nisi. The parties 
shall, however,. bear their own costs. 

S. S. KANG, J. :— I agtee, 


G. C. MITTAL, J. :— I also agree, 
Reference allowed. 
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FULL BENCH 
S. S. SANDHAWALIA, C. J., 


R. N. MITTAL AND I. 3. TIWANA, JJ. 


Sher Singh, Petitioner ny alon of Taan, 
Respondent. 


Civil Writ No. 5628 of 1981, 
1982.* 


D/- 3-11- 


TSE E AEE A NE 
* Case referred to larger Bench by. R. N. 
Mittal and Surinder Singh, JJ., on 3-5~ 
1982. a 


LZLZ/FOLSISISSC 


' Sher Singh v.:Union of India (FB) 
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(A) Constitution of India, Art. 226 — 
Land Acquisition Act (1894), Section. 18 — 
Reference under Section 18 — Written ap- 
plication is a mast — Absence of. finding 
that any such application had at all -been 
fied within prescribed time — High Court's 
direction to file. fresh application under Sec- 
tion 18 — Ilegal C. W. P. No. 4229 of 
1981, D/- 23-14-1981 (Ponj & Har); C. W.P. 
No. 3593 of 1980, D/- 16-12-1980 (Punj and 
Har) and C. W. P. No. 69 of 1981, D/- 2-6- 
1981 (Panj and Har), Overruled. 

A reference to Section 18 would indicate 
that a written application against an award 
claiming a reference for enhancement of 
compensation is the cornerstone of the 
claim herein. Public policy and public inter- 
est are involved in the expeditious finalisa- 
tion of acquisition proceedings. The rights 
of neither the citizen nor that of the State 
can be kept in a fux or in a state of ambiv- 
alence for years because the land is acquired 
for a public purpose. Wherefore without first 
holding that a written application under Sec- 
tion 18 for a reference was duly filed and 
that it had been so done within the period 
of limitation no right for enhancement of 
compensation can arise in favour of the 
claimant. Indeed the raising of such a right 
in writ petition in total absence of the afore- 
said requisite factual foundation runs 
directly counter to the provisions of the sta- 
tute. In such a situation, the High Court’s 
directions to file a fresh application under 
Section 18 (irrespective of the fact whether it 
had been earlier filed at all or not) would 
in effect override the legislative mandate. Yo 
claim the remedy under Section 18 of the 
Act the statutory procedural requirements 
have to be strictly fulfilled and in their ab- 
sence no right can flow therefrom. C. W. P. 
No. 4229 of 1981, D/- 23-11-1981 (Punj and 
Har); C. W. P. No. 3593 of 1980, D/- 16-12- 
1980 (Punj and Har) and C: W. P. No. 69 of 
1981, D/- 2-6-1981 (Punj and Har), Over- 
ruled. C. W. P. No. 2378 cf 1981, D/- 9-10- 
1981 (Punj and Har), Approved. (Para 6) 

(8) Land. Acquisition. Act (1 of 1894), Sec- 
tion 18 — Jurisdiction of Court under — 
District Judge can go behind reference . and 
examine its validity. AIR 1975 Poni and Har 
52 (FB), Fol. (Para 11) 

(C) Coxstitation of India, Art. 226 — 
Question of fact — Question whether an ap- 
plication: under Section 18 of Land Acquisi- 
tion Act was duly filed — High Court can- 
not consider disputed facts -— Dispute: in- 
volying valuable statutory rights of claimant 
— Petifioner denied even adjudication of his 
Geom: that be preferred referemece under Sec- 
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tion. 18 — Failure of statutory . duty of Cob. 


lector to forward same — Petitioner directed 
to file proper application to Collector wito 
shall -refer contentious dispute to District 
Court for adjudication. (Land Acquisition 
Act (1894); Section 18), (Paras 5, 8, 11, 12) 

-(D) Land Acquisition Act (1 of 1894), Sec- 
tions 31 (2), 18 — Filing application under 
Section 18 for reference — It must be deem- 
ed as a protest against compensation award- 
ed — Subsequent acceptance thereof would 
in no way bar the claim of enhancentent 
thereof. AIR 1964 Cal 283, Diss. from, Case 


law discussed. (Paras 14, 16) 
Cases Refexred: Chronological Paras 
AIR 1982 Punj & Har 519 (FB) 6 


(1981) C. W. P. No. 4229 of 1981, D/- 23-11- 
1981 (Punj & Har), Chanan Singh v. Union 
of India 1, 5, 6 

(1981) C. W. P. No. 2378 of 1981, D/- 9-10- 
1981 (Punj & Har), Hakam Singh v. Union 
of ‘India 1; 7 

(1981) C. W. P. No. 69 of 1981, D/- 2-6-1981 
(Punj & Har), Baltej Singh v. Union of 


India 6 
AIR 1980 SC 319 6 
AIR 11980 SC 1037 : (1980) 2 SCC 437 12 


1980 Rev LR 97 : 1980 Pun LJ 4 15 
(1980) C. W. P. No. 3593 of 1980, D/- 16-12- 
1980 (Punj & Har), Maghar Singh Case — 


6 
AIR 1976 Punj & Har 69 (FB) 5 
AIR: 1975 Punj & Har 52 (FB) 11 
AIR 1973 Madh Pra 288 © I5 
AIR 1971 Andh Pra 117 15 
AIR 1971 Delhi 116 15 
AIR 1968 SC 1223 i ő 
AIR 1966 SC 1593 6 
AIR 1964 Cal 283 | 15 


Vinod Kataria with B. R. Mahajan and - 


P. S. Rana, for. Petitioner; H. S. Brar with 
Kanwaljit Singh and Bharat Bhushan Aggar- 
wal, for Respondent. 


S. 'S. SANDHAWALIA, C. J.:— Some 
vital facets pertaining to the filing of refer- 
ences under Section 18 of the Land Acquisi- 
tion Act anda divergence of judicial opinion 
thereon within this Court (albeit at the 
motibn ` stage) has necessitated the admission 
of this set of three civil writ petitions to a 
Full Bench. Pointedly at issue are the con- 
flicting - observations of the Division Benches 
in Chanan Singh v. Union of India-(C. W: P. 
"4229/1981. decided ‘on 23rd Nov., 1981) and 
Hakam- Singh v. Union of India, C.-W. P. 
eat 41981 decided on 9th Oct., 1981. 


- 2, . The factual “matrix giving rise to ‘the 
issues may be briefly noticed from Shep 


Sher Singh v. Un-on of India (FB) 
Singh -v.: Union’ of India, Œ. W. P. 5628-‘of 


AER. 


1981. The petitioner owned agricultural Jand 
in the revenue estate of village Mehna Patti 
district Bhatinda jointly with his brother 
Bhag Singh which was acquired for the pub- 
lic purpose of establishing a military canton- 
ment by a notification’ under Section 4 of the 
Land enemas Act dated the 9th Oct., 
1974, Ap 

In pursuance of the acquisition proceed- 
ings, the Collector announced his award on 
the 11th of June, 1975. at Bhatinda. It is 
averred that on the 19th of July, 1975, the 
petitioner specifically filed a reference under 
Section 18, Annexure P-1, with the Collector 
at Bhatinda. He along with his brother 
Bhag Singh preferred other similar references 
also which were decided on the 29th Sept., 
1979 and they duly received compensation 
therefor. Thereafter he made enquiries about 
the reference, Annexure P-1, from the office 
of the Collector but. was told that the same 
had been misplaced and despite repeated en- 
quiries thereafter the aforesaid usual reply 
was given to him. . Ultimately in the ast 
week of November,..1981 he learnt. that the 
aforesaid reference, . Annexure .P-1, had not 
been forwarded to the District Judge, 
Bhatinda, and thus the respondent-Collector 
had failed to perform the statutory duty im- 
posed upon him in this regard. 


3. In the return. filed on behalf of the 
respondent, it is admitted that land measuring 
11 Bighas 19 Biswas was acquired. for the 
Bhatinda Cantonment, but it is averred that 
the petitioner was not a co-owner in Khasra 
No. 2734/1 measuring 4 Bighas. It is then 
the case that the petitioner. had accepted the 
amount of compensation due to him without 
protest. Particularly with regard to An- 
nexure P-1, it is the respondent’s stand that 
no such reference was at all received in his 
office and therefore no question of tracing 


. or forwarding the same to the District Judge 


arises. The legal stance taken on behalf of 
the petitioner is expressly controverted. 

4. At the very threshold the respondent- 
Union of India, has strenuously pressed its 
stand that in view. of the. categoric aver- 
ments made on its behalf that no reference 
under Section 18. pertaining. to the particular 
piece of land was ever received or traceable 
in the Collector’s. office, no cause of action 
whatsoever was disclosed in the writ petition. 
In butiressing this stand, Mr. H. S. Brar the 


learned counsel for the Union of India high- 


lighted the fact that on. the petitioner’s Gwn 


showing two other reférétice applications 
-under Section 18 filed by- the petitioner and 


his: brother ‘had ‘not only: been duly “recéived 


ant 


* es, 
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but had. been forwarded to the District Judge 
and. in fact had been adjudicated upon way 
back in 1979. It was highlighted . that 
hundreds of similar referenses under S.. 18 
by other claimants had been duly received, 
diarised and then forwarded to the District 
Court and had been disposed of. 


Counsel submitted that the petitioner’s 
alleged claim itself is that he had preferred 
the reference in July 1975 and it is only 
after 7 years thereafter thai he has woken 
up as a Rip Van Winkle to raise the plea 
that the same had not been zorwarded to the 
District Court. The very mctives of the writ 
petitioner were severely assailed and put in a 
lurid light against the fact that in view of a 
very substantial enhancement of compensa- 
tion by the District Judge it was only as an 
afterthought and perhaps some manipulation 
that the claim is now being raised with re- 
gard to the filing of another reference under 
Section 18 in the vain hope of securing big 
financial advantage by way of enhancement, 
It was in this context that the respondents’ 
counsel projected the fact that the petitioner 
had accepted without demus the compensa- 
tion offered to him under the award of the 


Collector. 


At no stage any protest was lodged and 
this, it was argued, was consistent only with 
the fact that the petitioner had not in reality 
intended to assail. the award by way of a re- 
ference. Lastly, it was pcinted out that a 
eategoric denial of the peticioner’s allegations 
had been made on affidavit by a responsible 
public servant, like the Collector, basing bim- 
self upon official record agzinst the mere ipse 
dixit of an interested litigant, now certainly 
hoping for a large financial windfall. On 
these premises the larger submission was 
and it is not without its plausibility, that 
allowing such a plea as that of the petitioner 
would open a’ wide door for chicanery and 


fraud to come in at ‘any time after long years 


on the allegation that he had filed a refer- 
ence under Section 18 which was not on the 
record.- -Attention was drawn to S. 18 (2) 
of the Act prescribing the periods of limita- 
tion for preferring the reference under S.-18 
and it was argued that to override and by- 
pass these specified: periocs on the tenuous 
averments that the alleged ‘references were 
not traceable could only work havoc. 


5. It would be plain. from the above ‘that 


at. the, very outset the first. and the primary 


question that arises is whether as a matter of 
actual: fact a reference under Section 18 was 
duly. filed ..as alleged by - the petitioner. In 


view. of the firm stand taten, by the respon- 
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dents and the peculiar factor noticed above, 
= tangled and intricate dispate on facts going 
to the very core of the’ issie is manifest 
herein. It is well settled that the writ Court - 
is loath to enter the thicket of disputed facts 
and within this jurisdiction the matter ‘has 
been authoritatively dealt with ` by the Full 
Bench in Guru Nanak University v. Dr. 
Iqbal Kaur Sandhu, AIR 1976 Punj & Har 
69 in the following terms (at p. 76) :— 
“With the greatest respect, we are of the 
view. that the abovesaid finding stems from 
an apparent misconception about the Scope 
and nature of the jurisdiction in a writ of 
certiorari. It needs no great erudition to see 
that this jurisdiction is normally’ confined to 
facts alleged and admitted on affidavit or 
those not seriously traversed on the record. 
As is well known, it is an extraordinary 
remedy resorted to when the basic factual 
position isnot in dispute. Ithas to be borne 
in mind that the writ jurisdiction is not and 
cannot be made a substitute for a regular 
trial by way of a suit for determination of 
contentious matters in which the parties are 
diametrically opposed on material facts.” 
Faced with the aforesaid stone-wall of bind- 
ing precedent against him on the point of 
the writ Court determining the disputed 
question of the filing or otherwise of a re- 
ference under Section 18, the learned counsel] 
for the petitioner fell back on the observa- 
There- 
in also the claim of the petitioner of filing 
a reference application was stoutly denied by 
the respondent-Union of India in its return. 
Nevertheless the Bench directed as under :— 
Since injustice is being caused 
to the petitioner, we order that if the peti- 
tioner files a fresh application within 15 days 
from today for making a reference to the 
District Court, the delay in the making of 
the application shall stand condoned and the 
Land Acquisition Collector shall ‘forward 
that application to the District Court for the 
determination of compensation. payable to 
the petitioner in, accordance with law.” 
On the aforesaid basis counsel for the peti- 
tioner insisted that he must also be allowed 
the right to file a fresh reference under. Sec- 
tion 18 of the Act and the delay in the filing 
thereof be condoned. 


6. Undoubtedly, Chanan Singh's case 
(supra) considerably aids the stand taken on 
behalf of the petitioner. However, its ratio 
has been. frontally assailed on behalf of the 
respondent-Union: of. India. It was high- 
lighted that therein the. Bench.. without re. 
solving the factual: dispute whether a refer- 


ence under Section 18 had been filed at all 
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had chosen to direct after a number of years 
that a fresh reference may be filed and con- 
doned the delay of many years in this con- 
text. There seems to be a considerable 
weight in this challenge. A reference to Sec- 
tion 18 would indicate that a written ap- 
plication against an award claiming a refer- 
ence for enhancement of compensation is the 
corner-stone of the claim herein. 


The statute provides in no uncertain terms 
for the mode of assailing the award, the 
manner in which and to whom it is to be 
presented and the ground on which it can be 
pressed. Not only that, the statute is further 
careful in prescribing not one but threo 
specific periods of limitation. If the claimant 
is present at the rendering of the award he 
can avail the right to claim a reference 
against the same only within six weeks 
therefrom. However, if he is absent at that 
material time the law gives him a certain 
latitude and within six months from the date 
of the award he can present a similar refer- 
ence. In case a notice under Section 12 (2) 
has been issued the prescribed time of limita- 
tion is again only six weeks from the receipt 
of such a notice. Public policy and public 
interest are involved in the expeditious finali- 
sation of acquisition proceedings. This has 
been now authoritatively spelt out by the 
Full Bench in Radhey Sham Gupta v. State 
of Haryana, 1982 Cur LJ (Civ and Cri) 608: 
(AIR 1982 Punj & Har 519 at p. 530) in the 
following terms :-— 


“ . .. .. As their Lordships have pointed 
out repeatedly in State of Madhya Pradesh 
v. Vishnu Prasad Sharma, AIR 1966 SC 1593; 
Ambalal Purshottam v. Ahmedabad Munici- 
pal Corpn. of the City of Ahmedabad, ATR 
1968 SC 1223 and State of Punjab v. Gurdial 
Singh, AIR 1980 SC 319 the whole scheme 
of the Act visualises an expeditious finalisa- 
tion of the acquisition proceedings once they 
are commenced. Unexplained and inordinate 
delays which tend to hold the claimants at 
ransom, whose properties are sought to be 
acquired and are further denied compensa- 
tion within a reasonable time would be sharp 
and pointed pieces of evidence to establish 
the lack of bona fides for the exercise of 
power. The Court has, therefore, to take 
into consideration the whole spectrum from 
the initiation of the proceedings till the time 
of the challenge raised thereto by the peti- 
fioners in which delay may well be the most 
important, if not the conclusive factor.” 


from the aforesaid authoritative enunciation 
land even otherwise on principle, it seems to 
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be plain that the rights of neither the citizen 
por that of the State can be kept in a flux 
or in a state of ambivalence for years because 
the land is acquired for a public purpose and 
in cases of emergency may even be taken 
possession of and utilized for the said pur- 
pose during the interregnum. Therefore 
without first holding that a written applica- 
tion under Section 18 for a reference was 
duly filed and that it had been so done with- 
in the period cf limitation no right for 
enhancement of compensation can arise in 
favour of the claimant. Indeed the raising 
of such a right in Chanan Singh’s case in 
total absence of the aforeseaid requisite 
factual foundation appears to us with the 
greatest respect as running directly counter to 
the provisions of the statute. In such a 
situation, the Court’s directions to file a 
fresh application under Section 18 (rrespec- 
tive of the fact whether it had been earlier 
filed at all or nct) would in effect override 
the legislative mandate. ` 


It is obvious that the express condonation 
of delay has implicit in it the finding that 
earlier no application had been filed in time 
and the condoning of 7 years delay therefore 
may well be a _  super-statutory. direction: 
In practical terms, therefore, conferring 
on the petitioner a right te file a 
fresh application under Section 18 without a 
finding in his favour that any such applica- 
tion had been earlier filed at all is in a way 
abrogating the mandatory requirement of 
filing a written application and that too 
within the specific and prescribed periods of 
time. To put it in other words, to claim the 
remedy under Section 18 of the. Act the 
statutory procedural requirements have to be 
strictly fulfilled and in their. absence no right 
can flow therefrom. With the greatest respect, 
therefore, Chanan Singh’s case is not good 
law and is thereby overruled. Again in 
Maghar Singh’s case C. W. P. 3593/1980 de- 
cided on 16th of Dec., 1980, the Motion 
Bench without at all deciding the tangled 
ccntroversy whether earlier an application 
under Section 18 had been filed or not had 
proceeded to direct the Collector to make a 
reference if a fresh application within one 
month was filed by the petitioners. For the 
identical reasons eforesaid this judgment has 
also to be consequently overruled. In Baltej 
Singh v. Union of India, C. W. P. 69 of 1981 
decided on 2nd June, 1981, the Motion 
Bench simply followed Maghar Singh’s case 
in directing the Collector to make a refer- 
ence provided the petitioner made a fresh ap- 


plication within ene month. On this specific 
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point this judgment, therefore, has inevitably 
to be overruled’ as well. 


7. We must in this context notice the 
fact that in a virtually similar situation, a 
Division Bench in Hakam Singh’s casë 
(supra) had declined relief to the petitioner 
without his first establishing that a reference 
under Section 18 had been duly made earlier. 
We hereby affirm. the view taken in this case. 


8. Reverting back, it has already been 
held that in the present writ proceedings it is 
inapt to decide amd pronource on the tangled 
question whether any reference application 
under Section 18 had been filed by the peti- 
tioner earlier on which poiat the parties are 
diametrically opposed to each other. How- 
ever, it seems to be equally elementary that 
this dispute in its context of involving the 
valuable statutory rights of claimants cannot 
be left in the Limbo. it has to be carefully 
adjudicated and pronounced upon. Herein 
we were both surprised and distressed to 
notice the wholly chaotic fashion in which 
the valuable rights of the claimants in this 
context seem to be cavaliecly treated at the 
ministerial level by the respcndents, Learned 
counsel for the Union of India despite being 
repeatedly pinpointed to do so could bring 
no instruction or coherent rule and even a 
consistent practice in its Department to re 
ceive, diarise, and transmit the references 
under Section 18 of the Act when filed by 
the landowners. The stand of the petitioner 
consistently was that even when claimed and 
insisted upon, no receipt or acknowledgement 
for filing the reference uncer Section 18 was 
issued by the office of the. Collector. This 
was not denied on behalf of the respondents, 
and not only that, no firm procedure for 
dealing with the same could be spelt out, 
The respondents produced a register in which 
some erratic entries about the receipt of 
some references under Section 18 had been 
made. Curiously the print2d columns of the 
register pertained to mattz2rs altogether dif- 
ferent, and which indeed have little or no 

(contd. on col. 2) 


Jagbant Singh s/o 
Bishan’ Singh, Bhatinda 
—dlo— 

—do— 

—do— 

—do— 

—do— 

Chanan Singh s/o 
Jagat Singh Bhatinda: 
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relevance at all to land. acquisition, cases. It 
would appear that this is {nothing more 
than. an impromptu record kept by wayward 
officials. at their whim with regard to re- 
ceiving and diarising of references under Sec- 
tion 18. 


ç. The very look of this register shows 
that it is neither in proper form nor has it 
been maintained with any regularity. There 
is no page-marking, nor the purpose for 
which it is maintained is indicated anywhere. 
In fact as is evident from its columns it is 
a stock register meant. for Patwaris for 
entering the articles to- be used for measure- 
ments and almirahs and boxes in their cus- 
tody. Even the irrelevant Headings of the 
columns had not been corrected. Most of 
the pages have been left blank with cross- 
marks. Entries appeared to be made in the 
most reckless and casual manner. These are 
neither date-wise nor village-wise. For 
instance, entries. Nos. 2 to 37 and 47 to 49 
bear no date whatsoever. Sometimes there 
ig a gap not merely of days but of months 
together betwixt several entries. In between 
the entries under the date ot Filth Oct., 1973 
there are a few entries dated’ the 11th Oct., 
1971. After several entries pertaining to the 
year 1974 immediately entries in the months 
of May and June, 1975 have been made. 
Curiously these are then followed by entries 
of 1974 again. Thereafter come two entries 
of 1977 followed by some of 1978. Surpris- 
ingly, after 1978 again one finds. some entries 
relating to the year 1975; then of 1978 and 
yet again of 1975. These are followed by 
those of 1976 and 1978. If, as alleged by 
the respondents, it is a receipt register then 
entries could only have been strictly datewise 
and cannot possibly be in so topsyturvy and 
haphazard manner, as noticed above. per- 
haps the most startling thing that appears 
is that in some cases applications seem to 
have been entered after a lapse of as much 
as three years, either from their dates on 
from their receipt. The representative sam- 
ple of seven. entries is as under :— 


Date of Date of Date of 

Award receipt entry 

43-6-75 Q2-7-75 28-9-78 
14+7-76 25-8-79. 
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There. is a note against the last, entry that 
the. application has. been found out of-a 
bundle of _Dapers and has thereafter. been 
entered. It is plain that both about the pro- 
cedure and the mode of maintaining this -re- 
gister it seems that the less said is the better. 


10. Learned counsel for the petitioner 
then brought to our notice the Standing 
Order 28 of Financial Commissioner with 
regard to land acquisition. Paras 131 and 
132 and the prescribed forms therein lay 
down a mandate on the concerned officials 
of the Department to maintain a proper and 
true record of the receipt, transmission and 
ultimate orders passed in references under 
Section 18 as also other connected matters 
with regard to acquisition and compensation. 
This enjoins the maintenance of = missal 
band register, that is, a regular stitched re- 
gister for this purpose. It, however, appears 
that these directions have either passed into 
oblivion or are being honoured wholly in 
breach and in any case the respondents not 
only seem to be unaware thereof but even 
claimed that these were not applicable. We, 
therefore, cannot but direct a strict com- 
pliance with these instructions which are 
binding and mandatory on the respondents, 
It is to be hoped that in -future not only 
compliance will be made with the long- 
standing instructions but in fact any lacuna 
discernible therein would be filled up with 
the utmost administrative vigilance. 


41. In the aforesaid context, it inevitably 
follows that the petitioner in this case has 
been denied the right of a meaningful enquiry 
(which he undoubtedly has) into his very 
claim that he had in fact preferred a refer- 
ence under Section 18, which has not been 
duly forwarded. A copy of the said refer- 
énee has been placed on the record as An- 
nexure P-1. Affidavit of the counsel who 
states to have filed the same is annexed to 
the petition. The stand of the petitioner 
that in respect of two other pieces of land 
he had filed references which have been ad- 
mitted by the respondents may well lend 
weight to his claim that with respect to this 
particular piece. of land -also he had claimed 
similar relief. In the absence of a clear-cut 
procedure on behalf of the respondents and 
the glaring failure to maintain the prescribed 
record it may well be presumed prima facie 
that written application under Section 18 was 
preferred. However, this obviously cannot 
be conclusive and it would be open to the 
respondents to. rebut the same. It is thus 
manifest that the correctness of the rival 
claims on either side have to be decided in 


__ Sher Singh v. Union. of India (FB) — 
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a. proper forum. .This is obviously the Court 
of the District Judge which. can adequately 
pronounce upon the question- whether a- re- 
ference was duly made to the Collector and, 
if so, regarding the validity. This’ is. now 


-Well settled by the decision of the Full Bench 


in M/s. Swatantra Land and Finance Private 
Ltd. v. State of Haryana, AIR 1975 Punj 
and Har 52 holding that it is open to the 
District Judge to go behind the reference and 
examine its validity. Therein it was observed 
as follows (at p. 60) :— 


“It will be the duty of the District Judge 
to adjudicate on all such objections raised 
by the respondent, who is interested in de- 
feating the application on any ground open 
to him under the law. It is, therefore, neces- 
sary, before adjudicating on the matters 
mentioned in the application to hold that the 
proceedings were initiated in accordance 
with law which means that all the conditions 
precedent mentioned in Section 18 of the 
Act had been complied with. The making 
of the application within time is one of such 
conditions precedent. If that condition is 
not complied with. the District Judge witli 
have no jurisdiction to- proceed with that 
application.” 


12. As has. already been observed herein 
the petitioner at the very threshold is being 
denied even an adjudication of his: claim 


that he had preferred a reference under Sec- - 


tion 18 and the respondents had failed in 
their statutory duty to forward the same. It 
is manifest that the valuable substantive right 
conferred upon the landowners for claiming 
enhancement of compensation under S. 18 
of the Act canndt be eroded or set at naught 
by petty procedural wrangles. Apart from 
this being plainly so on principle, it has been 
felicitously recognized by the final Court in 
the following words in Inder Sain v. State 
of Haryana, (1980) 2 SCC 437 : (AIR 1980 
SC 1037) :— 


€% 


Nor is it palatable to our juris- 
prudence to turn down the prayer for high 
prerogative writs, on the negative plea of 
‘alternative remedy’. since the root principle 
of law married to justice, is ubi jus ibi re- 
medium. 


And again: 


“Art. 226 grants an. extraordinary remedy 
which is essentially discretionary, although 
founded on legal incury. It is perfectly open 
for the Court, exercising this flexible power, 
to pass such order as public interest dictates 
and equity projects; 


Courts of equity may, and freguentiy do, 
go much further. both to give-:and withhold 


res ë obk #48 
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- tee' shall furiction with effécesand on: and 
from’ the date: -of -the nom. hated commit- 
tee ‘ceasing to: hold office. roe go anmy oe 


9, It will, “therefore, ve seen that 
junder Sec. 36, in place. of the Admin- 








) -_ only the remainder 
period of the term of the elected com- 
mittee, This period can be further ex- 
tended not exceeding one year, as may 
be specified in the order. Thus, the 
eriod of the nominated committee un- 
der S.: 36 (1) (d) and its proviso can, in 
extend beyond the remainder 


(UA), plus the period not ex- 
eeding one year, up to which extension 
may be granted. In the instant case, the 
elected. committee assum2d office on 
Aug. 20, 1976 and-as already stated 
earlier, its term was to expire on Aug. 
20, 1979. The Administrator was. ap- 
pointed on June 30, 1979. The commit- 
tee was not nominated during the re- 
mainder period of the elected commit- 
tee but for the first time, it was nomi- 
nated on Nov. 30, 1981 under Ex. 2. AS 
already stated, the case of the State is 
that the aforesaid nomination of the 
committee was under S. 26 (1A) (c) and 
(d) of the Act. In my opinion, the nomi- 
nation of the Managing Committee on 
Nov. 30, 1981, could not nave been done 


by the Government at all because the 
elected committee was removed on 
June 30, 1979 even one vear after the 


three-year term of the elected commit- 
tea expired on August 20, 1980. Under 
S. 139 of the Act, the Government may, 
' iby general or special order, exempt any 
co-operative society oy any class of co- 
operative society or any class of socie- 
ties from the provisions cf the Act or 
may direct that such provisions shall 
apply to the societies aforesaid with 
such modification; as may be specified 
in the order, In earlier part of this 
order, the order dated June 8, 1981 (Ex. 
2A) has already been extracted. If 
the order aforesaid is read it will be 
seen that the general provisions of the 
Act were exempted in case of societies 
where Administrators `appointed under 
sub-sec, (1) (a) of S.: 36 were: function- 
ing or the percentage of official mem- 
bers was more than the members repre- 
senting the public. The Government 


r jtook powers to nominate non-officlals as 


Chairman or members. The order did 
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not say that the -provisions..of sub-sec- 
tion ’.(1A): cl. (a), (d) (e) and sub-sec, (4) 
of Sec. 36 of the Act will apply with 
modifications, if so; with what modifica- 
tions, So far as the: power to nominate 
a committee is concerned, it was there 
already, but the term of such a nomi- 
nated committee would not continue be- 
yond the remainder term of the com- 
mittee removed under cl, (a) of sub- 
sec, (1) of S. 36 and a period not ex- 
ceeding one year more. The order afore- 
said dated June 8, 1981 did not specify 
that cls, (c) and (a) of sub-sec, (ĽA) of 
S. 36 will apply to the class of societies 
as` contained in the order, with the 
modification tha; a’ committee can” be 
nominated or chairman or members ‘can 
be nominated for any period whatso- 
ever, 


10. Let us view this position from an- 
Other angle. If S. 36 (1A) (c) and (d) does 
not apply, then whether there is any 
other provision in the Act conferring 
power upon the State Government or 
the ‘Registrar ` to nominate a committee 
of the society. Except an order under 
S, 139 of the Act as aforesaid, specify- 
ing that such and such provisions of the 
Act with such modification which 
should be. stated clearly in the order, 
will apply; there appears to be none. 


_ The submission of Mr, Acharya, learned 


advocate for the respondents is that the 
powers are vested in the State Govern- 
ment under S. 139 of the Act and the 


‘order dated June 8, 1981 was passed by 


the State Government to meet the aims 
and objects of the Act. As already 


‘Stated earlier, the powers are vested in 


the State Government under S. 139 _ of 
the Act to exempt any co-operative 
society or any class of societies from 
any provision of the Act or to direct 
that such provisions shall apply to such 
society or class of societies may be 
svecified in the order, Under the order 
dated June 8, 1981, the general provi- 
sions of the Act have been exempted for 
those classes of societies which have 
been already stated earlier. It has not 
keen stated anywhere in the aforesaid 
order dated June 8, 1981 that some pro- 
visions, and if so, which, of the Act, 
will apply to such co-operative societies, 
and. with what modification, As already 
stated earlier, even the State Govern- 
ment has come out with a plea that the . 
nomination of the Chairman of the 
Managing Commitfee and the members 


\ 
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has been done under S. 36 sub-sec (1A) 
cls (c) and (d) of the Act. I have al- 
ready dealt with, in detail, S. 36 (1) (a) 
and S. 36 (1A) (c) and the proviso of 
the Act and JI have no hesitation in 
holding that under the aforesaid provi- 
sions, a committee can only be nomi- 
nated for the remainder term of the 
elected body and for a period not ex- 
ceeding one year thereafter. If jin the 
order made under S. 139 of the Act, it 
would have been specified that jn the 
case of the Bhandar or in such type of 
societies, the provisions of Sec. 36 (1A) 
will apply with the modification that a 
committee can be nominated for any 
length. of period, the matter perhaps 
would have been different. But even in 
that case, if would have been permissi- 
ble for this Court to examine i the 
power has been exercised so as to ad- 
vance the policy and objects of the Act 
or has been exercised in colourable ex- 
ercise of powers and as such, is mala 
fide, 


11. Mr Singhvi, learned counsel for 
the petitioner, during the course of the 
arguments, has not challenged the vires 
of Sec. 139 of the Act, and rightly so. 
Their Lordships of the Supreme Court 
in the Registrar, Co-operative Societies 
v. K. Kunjabmu (AIR 1980 SC 350), 
while dealing with S., 60 of the Madras 
Co-operative Societies Act, 1932, which 
also vested powers in the State Govern- 
ment by general or special order, held 
it to be intra vires. It was observed by 
their Lordships (at p. 354),— 


Mt arasa In fact, the too rigorous appli- 
cations of some of the provisions of the 
Act may itself occasionally result in 
frustrating the very objects of the Act 
instead of advancing them, It is to pro- 
vide for such situations that the Gov- 
ernment is invested by S. 60 with a 
power to relax the occasional rigour of 
the provisions of the Act and to advance 
the objects of the Act. Section 60 em- 
powers the State Government to exempt 
a registered society from any of the 
provisions of the Act or to direc; that 


such provision shall apply to such 
society with specified modification. The 
power given to the Government under 


S. 60 of the Act is to be exercised so 
as to advance the policy and objects of 
the Act, according to the guidelines as 
may be gleaned from the preamble and 


other provisions which we have already 
pointed out, are clear”. (Emphasis added) 


Dhudaram v, State 
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I am, therefore, of the opinion that as 
the order dateg June 8, 1981/is couched, 
it was beyond the powers of the State 
Government under its orders dated Nov- 
ember I3 and December 4, 1981 to 
nominate a Managing Committee for a 
co-operative society beyond the remain- 
der term of the elected committee. In 
the instant case, as already stated, the 
committee was nominated on Nov. 20, 
1981 and further members were added 
to it on Dec. 4, 1981 and as such the 
nomination of the committee is not in 
accordance with law and is beyond the 
powers of the State Government. 


12, The next contention of Mr. 
Singhvi is that under S. 189 vide order 
dated June 8, 1981, the provisions of the 
Act were exempted for such of the socie- 
ties where administrators appointed 
under cl. (a) of sub-sec (1) of Sec. 36 
were functionirg and where the per- 
centage of the official members was 
more than the members representing 
the public. He submits that such of the 
societies were one class. In para 7 (b) 
(internal p, 10 of the writ petition) it 
has been averr2d that after announcing 
the elections the State Government has 


not appointed any such committee in 
place of Administrator in any similar 
co-operative society in the whole of 
Rajasthan. In ground 1-C (p. .11 (b) 
amended petition) it has been further 
mentioned tha? order Ex 2 is also 
vitiated as the same is discriminatory 


and violative of Art. 14 of the Constitu- 
tion, inasmuch as, no such Committee 
has been appointed in place of the Ad- 
ministrator in any other co-operative 
society in Rajasthan after the announce- 
ment of the election of the co-operative 
societies in Fajasthan. Similarly, in 
sround 1D (p. 11-C), it has further been 
mentioned that the order Ex, 2 issued 
in respect of the Bhandar in question 
only is against the spirit of the order 
Ex. 2A itself, because if non-official per- 
sons as Chairmen were to be nominated 
for the administrator or official mem- 
bers, then the same should have been 
done in respect of all the co-operative 
societies in Rajasthan, similarly placed. 
By isolating the Bhandar in question, as 
a single instance, is mala fide and the 
State Government has practised high 
degree of discrimination. These aver- 
ments have not been challenged in the 
reply either by the State Government 
or by the other respondents and all thal 
has been stated is that the power is 


a 


mt 
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vested in the State Government. The 
power which I have held sbove, in the 


facts and circumstances of the case, dic’ 


not vest in it. The State Government! 
has not stated as to why, cut of suck 
class of co-operative societies or Bhan- 
,dar where Administrators were func- 
tioning under clause (a) of sub-sec, (1! 
of S. 36 of the Act, only the Bhandar 
has been picked up and in all others 
elections were allowed to take place. Tc 
my mind, discrimination is writ large ir 
this case. It appears to be a clear case 
of hostile discrimination emongst Bhan- 
dars similarly placed. The spirit of the 
Act is that the co-operative societies 
should have elected representatives anc 
only in such cases, where their func- 
-tioning has become difficul: because œ 
financial stringencies, or the society 
makes default or is negligent in the 
performance of the duties imposed or 
it by the Act or Rules or. bylaws ot 
eommits any act which is prejudicial tc 
the society or its members or is not dis- 
charging: its functions proverly, a com- 
mittee can be removed anid an admin- 
-istrator can be appointed or as alread. 
stated earlier, in its place a. committee 
may be nominated for tke remainder 
period of the elected committee or for 
a period not exceeding one year there- 
after. 


< 


13, It is given out by Mr. Dave 
learned Deputy Government Advocate 
that the Government is serious to holc 
elections. It is good that such appears tc 
be the intention of the Government, He 
qubmits that because the elections are 

going to be held, the nomination of the 
committee should not be ouashed. Mr 
Acharya submits that those who were 
further nominated to tke committee 
under the order of the State Govern- 
ment on Dec, 4, 1981, all cf them have 
not been impleaded. None Aas come for- 
ward except Purshottam. There is ne 


material on record that others have 
assumed charge as members. I am 
therefore, of the opinion that with the 


view which I have taken, if is not neces- 
sary that all those who were also mem- 
bers on Dec. 4, 1981 should be made par- 
ties also, as it is not going to effect the 
merits of the case. Moreover, if it were 
so, the Government may gp on adding 
or removing persons as members during 
the pendency of the writ petition anc 
if the argument of Mr, Acharya is ac- 
cepted, there would be no and’ to it, 
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14. The question now is as to what 
relief should be granted in this petition? 
Whether the nominated committee 
should be allowed to continue and a di- 


rection should be given to the respon- 
dents Nos. t to 6 to hold: the elections 
within a specified period or the orders 


nominating the committee should be set 
aside and administrator should be ap- 
pointed and elections should be held? I 
feel that a balanced view is required. I 
does not appear in this case and there 
is no material on record produced on 
behalf of the State Govt, that to achieve 
the aims and objects of the Bhandar 
as contained in the bye-laws, the 
elections were not held and a committee 
had to be nominated. Thus, to me, it 
appears that the action of the State Gov- 
ernment in nominating the committee 
for the Bhandar and not treating the 
other societies similarly placed in the 
aa manner, is clearly discrimina- 
ory, 


15. It will, therefore, allow this writ 
petition, quash the order- Anx 2 dated 
13-11-81 as well as 4-12-81 nominating 
the Chairman and members of the 
Managing Committee but in order to 
facilitate the functioning of the Bhan- 
dar till other arrangements by appoint- 
ment of an administrator are made |] 
hereby order that the committee nomi- 
cease to function after a 
period of one month and by then, it is 
expected that an Administrator is ap- 
pointed, then as far as possible, elections 
should be held within a period of three 
months and for that purpose, an elec- 
tion officer be appointed without any 
delay, if one is not already there. The 
costs of this petition are, however made 
easy, 


Petition allowed. 
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Second appeal against eviction order — 
High Court remanding case to lower Ap- 
pellate Court in view of S. 14 to give 
finding as to whether greater hardship 
would be caused to tenant by passing 
decree for eviction — Lower Court re- 
turning finding in affirmative — Omis- 
sion of landlord to file objection to find- 
ing though opportunities given — Land- 
lord raising objection at the stage of 
hearing — Objection, held, should not 
be heard, 


. Where in a second appeal agains; the 
order of eviction, the High Court re- 
manded the case to the lower Appellate 
Court to give its finding on the issue 
whether having regard to all circum- 
stances of the case including the ques- 
tion whether other reasonable accommo- 
dation available to landlord or tenant, 
greater hardship would be caused by 
passing the decree than by refusing to 
pass it and the lower court returned the 
finding that comparative hardship would 
be caused to the tenant by passing a 
decree in favour of the landlord than by 
refusing to pass it-and landlord failed 
to’ file objections as to such finding 
though many opportunities -were given 
to him, the landlord was disallowed to 
raise objections at the stage of hearing 


which was reached after about five 
years. i (Para 9) 
Cases Referred: Chronological Paras 
AIR 1979 Kant 40 10 
AIR 1979 Raj 87 12 
AIR -1976 SC 2330: 1976 Lab IC 1495. - 
9, 11 


AIR 1923 All 417 (1) 

AIR 1921 Lahore 225 (2) 8 

(1884) ILR 6 All 391: 1884 AN WN 129 
' i 9 
Daleep Singh, for Appellant; D. K. 

Soral, for Respondents. 


JUDGMENT:— This is a defendant’s 
‘second appeal against whom a decree 
for eviction has been passed by the 
Munsif and Judicial Magistrate, Ram- 
ganj Mandi, on 30th March, 1974, and 
_ the same has been affirmed in appeal by 
the District Judge. 


2...The brief facts giving rise. to this 
‘appeal are alleged by the appellan; may 
now be mentioned and they are as 
: under:— 

That the plaintiff-respondent.Dr, Ram 
Kumar brought a suit for eviction and 
arrears of rent against the appellant and 
‘his. two:-brothers: who are pro forma re- 
spondents Nos. 2 and 3. on. 14th Oct., 


Ratanlal v:: Ramkumar: 
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1971 in respect. of a.. shop. situated in 
Ramganj Mandi on the ground of rea- 
sonable and - bona fide’ necessity and 
arrears of rert amount to Rs. 225 from 
15th Jan., 1970 to 14th Aug., 1971. Para 
No, 5 of ‘the plaint in which the ground 
of reasonable and bona fide necessity 


ate re 


De rg fe ai & At wes are gt aR 
èa sive faa at a aretarareea ay afar 
wate a a nÀ À a wah a TÀ È q 
med è Peta qria ar qa IER ay 
far èl sae fai gera at waa most X 
wey Tart 8 aga agan at N è a 
a Ue Gar wa arar wst afens a aod? 
F gee St mga ve afra ga TE eer 
Qi aah è gek & gra q gma a aA A 
agr aeng TT A Fe Be Haters By gR 
Te ama Be Tal SF seal areal X seni 
am seq at tar a barat tag AT Far 2 a 
AIT asara Klar A staat à qT Seat ar 
ari & are Wart ors Heat araa ay #1” 


The plaintiff served a notice on all the * 
defendants terminating the tenancy by 
14th Aug., 1971. It was also mentioned 
in the plaint that the shop in quesion 
was in a dilapidated condition and could 
fall down at any time and as such it was 
necessary to be repaired. 


& The defendants filed their written 
statement on 15th Dec., 1971 and among 
other pleas submitted that the tenancy 
was a yearly one and the rent fixed was 
Rs. 151 per year, The present one was 
the fourth suit for ejectment since 1954. 
The earlier suits had been dismissed na 
the present suit was. also filed mala 
fide. It was held in the last ejectment 
suit decided on 9th Aug., 1968 .that : the 
plaintiff had intentionally removed. the 
stones from the wall of the suit shop in 
order to show that the same is in.a dila- 
pidated condition. The following. reply 
was given to para 5 of the plaint which 
reads as under:-— 


5. ag fa wa arga 5 ai arar waste 
mal l at Tt Tere F oak ga craw Ts fs 
hae nig at ga wads ae È we 
ates qaad Fs wet arlene at ve g A 
Aar na a gma wader weet a arg A 
errant vara edt ear ATT ate ae aga * 
St gate Aer, A ARE A oe Te. ge N 
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A aaia aedt AA aia R ra at gaar 
m. BIE qaa aA HRT 1 Bat RT 
mo 15-20 are & sr A at tad 

2 faat ater A fact araa a gare 


Sart 2 uaia aot a oA at agi are 


afer Bre ARATE gare at faaam age 
ei 2 1 ama af deer Na aT 
gana À carer it aaia TA R | yaa at 
ga sard g Q wa 2a weit E afer 
SHAG BT eet aT aa ART Fear gafa 
gaara sq git m aa at Tar we 
rary’ 


It was further submitted that the ten- 
ancy being yearly one the notice termi- 
nating the tenancy of 15 days was in- 
valid, The rent has been paid and there 
were no arrears agains; fhe defendants. 
The learned Munsiff fram:2d 7 issues, In 
issue No. 1 it was held that the rent 
was paid as yearly one but as the rent- 
deed was not a registered one, the ten- 
ancy was treated from menth to month 


and not from year to year. In issue 
No. 2, it was held that the defendants 
had paid rent up to 15th April, 1971 


and. the suit was not based on default. 
The learned Munsif, however, decreed 
the suit for ejectment of the ground 
that the plaintiff required the suit shop 
reasonably and bona fide. On appeal 
the learned District Jucze also held 
that the tenancy was from month to 
month and the notice terminating the 
tenancy within 15 days was valid and 
that the suit shop was required reason- 
ably and bona fide, by the plaintiff, 


‘and the appeal was dismissed, 


4, Thus, it would be seen that both 
the lower courts have given a concur- 
rent finding that the suit-shop was 
reasonably and bona fide required by 
the plaintiff. 

5. In this appeal, this Court, framed 
the following issue and remitted it to 
the District Judge, Kota:— 


all 


“Whether having regard to cir- 
cumstances of the case including the 
question whether any otter. . reasonable 


accommodation is available to the land- 
lord or the tenant, . greater hardship 
would be caused. -by passing the. decree 
than by refusing to pass it.” 

The above’ issue was framed and remit- 
ted-on account of the amendment by.-the 
Rajasthan . Premises... (Cort trol of Rent 
and Eviction) Act ‘(14 “of 1976), “py- intro- 
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duction of new- ba I4 W S -reads . as 


undeér:— 


“S, 14, Restriction on eviction.— (1) 
No decree for eviction on the ground 
set forth in cl. (b) of sub-sec. (1) of S. 13 
shall be passed unless the Court is 
satisfied, after taking all the facts and 
circumstances into consideration, that 
it is reasonable to allow such eviction. 


(2) No decree for. eviction on the 
ground set forth in cl. (h) of sub-sec. (1) 
of S., 13 shall be passed if the court is 
satisfied that, having regard to all the 
circumstances of the case including the 
question whether other reasonable ac- 
commodation is available to the land- 
lord or the tenant, greater hardship 
would be caused by passing the decree 
than by refusing to pass it, 

Where the court is satisfied that no 
hardship would be caused either to the 
tenant or to the landlord by passing the 
decree in respect of a par; of the pre- 
mises, the court shall pass the decree in 
respect of such part only, 


(3) Notwithstanding anything 
ed in any law or contract, 


contain- 
no suit for 


eviction from the premises let out for 
commercial or business purposes shall 
lie against a tenant on the. ground - set 


forth in cl (h) of sub-sec. (1) of S. 13 
before the expiry of five years from 
the date the premises were let out to 
the tenant.” 


6. The District Judge, Kota, recorded 


the evidence, The plaintiff examined 
kimself and produced three of his sons 
in addition to P.W. 4 Rampratap. The 


defendant 
Ramkishan. 


7. The learned District Judge on 3 
Getailed consideration of the entire evi- 
dence produced before him, recorded 
his finding in about 12 typed fullscap 
pages, holding that the plaintiff has got 
other reasonable accommodations, and 
therefore, comparative herdship would 
be caused tö the defendant by passing a 
decree in favour of the landlord than 
by refusing to pass it.’ A number of 
reasons have been given and one’ of 
them which ‘has been debated before me 
relates to the alternative accommodation 
evailable in market No, 2 near the shop 
of Kanhaiyalal. It has been found that 
if the plaintiff's son Prakash „Chandra or 
Harimohan wants to. do some business. 
they have got this additional accommo- 


produced himself and one 


„ation near: the. disputed. shop. While do- 
ing so, the learned. District. Judge - 


has 
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taken into consideration various events 
Which have happened up to July, 1977. 


8, After this finding was received by 
this Court, the party aggrieved was re- 
quired to file objections under O. 41, 
R. 26, C.P.C. The finding was received 
by this Court on 21st Jan., 1978 as would 
be obvious from the office order-sheet. 
No objections were filed. Ultimately on 
30th Jan., 1979, the case was put up be- 
tore the Court and the Court directed 
that one month’s time might be allowed 
for filing objections if any. After the 
passing of this order on 30th Jan., 1979, 
the respondent-plaintiff who is now feel- 
ing aggrieved by this finding, did no! 
file any objections, and it was recorded 
on 3rd March, 1979 that no objections 
were filed. However, the case was listed 


before this Court on 26th April, 1979, 
and again on 2nd July, 1979. On this 
date, i.e. 2nd July, 1979, one month’s 
time was again granted. If may be 


noticed that the case then came up be- 
fore this Court on 7th Aug., 1979, Mr. 
Daleep Singh, the learned counsel for 
the appellant, and Mr, D. K. Soral, the 
learned counsel for the respondents, 
were present on that date. It was notic- 
ed that no objections were filed against 
the finding. The learned counsel for the 
respondents did not make any prayer 
for permitting him to file objections or 
for extension of time. Now, the case is 
being heard in 1982, and it is obvious 
that no objections have been filed even 
though the finding was recorded on 12th 
Sept., 1977 and the respondent-plaintiff 
had about 4-5 years’ time. In the abova 
eircumstances, a preliminary objection 
was taken by Mr. Singh that the Court 
should not hear Mr. Soral against the 
finding as no objections have been filed. 
Reliance was placed by Mr. Singh on 
the decision of a Division Bench of the 
Lahore High Court in Partab Singh v. 


Achhar Singh (AIR 1921 Lahore 225 
(2)), wherein, it was observed that 
where no objections are filed under 


R. 26, the Court may in its discretion 
decline to hear objections at the hearing. 


9. Mr. Soral confronted with the 
above submission, has submitted that 
even objections without being filed, this 
Court can and should consider the ob- 


jections. He relied upon the decision of 


the Allahabad’ High Court in Mukhtara 
v. Sardara (AIR 1923 All 417 (1)), The 
following observations were made in 
that case:— 
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“The defendant comes here in second 
appeal and says that this action of the 
learned Dist. Judge was not warranted by 
law, and that he ought to have himself 
considered whether the findings were 
good or bad findings and should have 
then decided the case. In support of this 
contention, the case of Mumtaz Begum 
v. Fateh Husain ((1984) ILR 6 All 391) 
has been referred to me This conten- 
tion is fully borne out by the ruling re- 
lied upon and the learned District Judge 
ought to have himself considered the 
correctness or otherwise of the findings 
returned by the Munsif before deciding 
the appeal. ” 


Reliance was also placed by Mr. Soral 
on the decision of the Supreme Court 
in Rallis India Ltd. v. G. Lakshmi Kan- 
ihan (AIR 1976 SC 2330), in which it 
was observed as under:— 


“the scope of remand was limited to 

a- finding whether he had committed any 
act in his capacity as an empolyee that 
would entail his discharge from service 
while writing the offending letter as a 
shareholder and not to find out whether 
he had written that letter as an em- 
ployee.” 
Having considered the submissions of 
learned counsel for the parties, I am of 
the opinion that the preliminary objec- 
tions of Mr. Singh should succeed. A 
party who has failed to file objections 
for a long period of two years to five 
years in a case where he wants eviction 
for bona fide and reasonable necessity, 
deserves no hearing against the finding, 
and the Court in its discretion, should 
disallow any objections at the belated 
stage. In the instant case as mentioned 
above, the plaintiff respondent had the 
opportunity to file objections throughout 
after the finding was recorded in 1977. 
This Court granted time expressly for 
that purpose. Even then the objections 
were not filed. I am, therefore, of the 
Gpinion that in such a case, a strict view 
should be adopted and I should refuse 
to consider the objections against the 
finding which is in favour of the defen- 
dants. 


10. Mr. Soral then submitted that tha 
finding is beyond jurisdiction. This con- 
tention of the learned counsel for the 
respondents, is also untenable, because, 
the issue expressly shows that the Court 
was to examine the question of alter- 
native accommodation both for the 
landlord and the tenant and the ques- 


tion should have been decided after con-- 


ad? s 
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sidering that, The Cour; recorded evi 
dence on the point of alternative accom- 
modation. The cour; found that some 
other accommodation was available to 
the landlord. I; cannot be said that it 


3 was beyond jurisdiction a beyond the 
g scope of the issue. Thus, once the issue 


4 


was remitted to the first appellate court 
directing the first appellate court to req 
cord evidence on the qu:stion of alter- 
native accommodation ard the first ap- 
pellate cour; in compliance of the order 
of this Court, recorded the evidence and 
decided it, the respondent who was 
a party to the framing of the issue lead- 
ing all the evidence now cannot be al- 
lowed to take the plea that this evi 
dence should not be lookzd into and the 
earlier finding should be accepted. If 
that is so, he should have pointed out 
at the time of the framing of the issue 
that the question of comparative hard- 


ship has already been examined and 
needs no re-examination, In other 
words, the counsel for the landlord 


should have pointed ov: to this Court 
when the issue was framed and remit- 
ted to the first appellate court that the 
conditions of S. 14 were already fulfill- 
ed and that no fresh evidence was 
necessary. This having not been done, 
the respondents cannot be allowed to 
enjoy the same opportunity now at this 
stage. The principles laid down in the 
decision of K. Veerabasappa v. Court of 
District Judge, Citradurza (AIR 1979 
Kant 40), pointed out by Mr, Soral, re- 
quire no comments, 


11, In view of the above discussion, 
the principles laid down in the decision 
of Rallis India Ltd. v. G. Lakshmi Kan- 
than (AIR 1976 SC 2330) (supra) are not 
applicable to the facts and circumstances 
of the present case. 


12, Mr. Soral submittec that in Cha- 
tar Lal v. Mahant Ramcas (AIR 1979 
Raj 87), the finding recorded regarding 
comparative hardship und=r S. 14 of the 
Act has been treated as a nding of fact. 
It is not necessary for me to enter into 
this controversy, because, that finding is 
not under challenge before me in so far 
as its merits are concerr2d. 


13. The result of the above discussion 
is that since the defendant-tenant has 
succeeded to make out a case under 
sec. 14, regarding comparative hardship 
in the instant case, the <ecree for evic- 
tion, passed by the two courts below 
cannot be sustained, and the same is set 
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aside. However, the parties would. bear 
their own costs throughout, The appeal 
succeeds as indicated above. 


Appeal allowed. 
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Balwant Singh ang ete. etc., Petitioners 
v. State of Rajasthan and another, Res- 
pondents, : 


Civil Writ Petns. Nos. 385 and etc. of 
1982, D/- 20-10-1982. 

(A) Rajasthan Land Revenue (Allot- 
ment, Conversion and Regularisation of 
Agricultural Land for Residential and 
Commercial Purposes m Urban Areas) 
Rules (1981, R., 1 — Validity of Rules — 
Competence of State Government to 
make 1981 Rules. (Rajasthan Land Re- 
venue Act (15 of 1956}, Ss, 90A, 102, 
260: and 261). 


S. 90A read with S. 102 of the Raj- 
asthan Land Revenue Act, 1956 which 
also authorises the State Government to 
allot land for purposes other than agri- 
cultural and for the purpose of an in- 
dustry or for any purpose of public 
utility on such conditions as it deems 
fit, makes it clear that the power of the 
State Government to permit conversion 
of agricultural land for non-agricultural 
purpose is beyond doubt. The manner, 
method and details of procedure and 
authorities who can permit the same, 
can be mentioned by Rules under S, 261 
and, the delegation can be made of the 
powers of the State Government to aut- 
horise various officers under S 260. 
Thus, it would be clear that apart from 
cther provisions of the Land Revenue 
Act, the State Government is authorised 
under the provisions of Sections 90A, 
102, 260 and 261 of the Land Revenue 
Act to frame the impugned rules for 
the conversion of the agricultural land 
for non-agricultural purpose. The con- 
tention of the petitioners tha, the 
State Government was not entitled to 
make Conversion Rules of 1981 in ex- 
ercise of powers conferred upon it by 
the provisions of the Land Revenue Act, 
therefore, is devoid of any force and is 
rejected. (Para 47) 

(BY) Rajasthan Land Revenue (Allot- 
ment, Conversion and Regularisation of 
Agrieultural Land for Residential and 
Commercial Purposes in Urban Areas) 


K2/LZ/E943/82/THS 
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Rules’ (1981), E. 11 —' Validity — Rate 
of conversion charges: for. agricultural 
land — Division of municipal towns — in 
five categories Challenge on basis 
that no principles or guidelines have 
been Jaid down in Rules — Not sustain- 
able — Placing Sri Ganganagar in cat- 
egory 1 — Not arbitrary, (Constitution 
of India, Art. 14), 

Apart from broad guidelines in the 
scheme of the Rules, R, 11 (1) of 1981 
Rules expressly mentioned the two fac- 
tors to be considered and they are, (i) 
population; (ii) ‘over-all importance’. 
Moreover categorisation has not been 
left to any executive officer, but the 
State Government, itself, has categori- 
sed the different towns in these rules in 
the form of Schedule I. When the State 
Government, itself, has categorised the 
towns in the schedule, apar; from there 
being a presumption of validity of this 
law, the basic fact that, the Rules are 
meant for permitting the citizens to 
take benefit of the land by converting 
it into urban from agricultural land and, 
that being the bedrock, the general sch- 
eme of the Rules and the intention of 
enactment of these Rules clearly shows 
that there was no arbitrariness or dis- 
crimination warranting invoking Art. 
14 of the Constitution. (Paras 55, 56, 62) 


I; is quite proper that the people of 
Sri Ganganagar should pay conversion 
charges in Category No, 1 in view of 
‘over-all importance’ which they have 
obtained on account of economic  afflu- 
ency due to canal irrigation making 
them privileged in comparison to other 
place of Rajasthan. It is also to be 
taken note of that, the price of urban 
land at Sri Ganganagar when converted 
would be much more than price of 
urban land in the other cities of Raj- 
asthan which are in category No, 2 or 
Category No, 3 and, therefore, the peti- 
tioners should not shirk in paying a 
_ very small insignificant portion of the 
profit, which they are going to have by 
the conversion to the State exchequer 
as after all this money of the consolidat- 
ed funds of the State would be utilised 
for the welfare of the people in gene- 
ral. The land and soil of Sri Ganga- 
nagar is most fertile and is granary and 
Sreenary of India. It attracts volumin- 


eee 


ous commercial activities on ac- 
count of the bumper produc- 
tion which requires Sale in 
di fferent mandies. The categorisation 


of Jaipur, Sri Gangangar and Kota in 
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category No; I, therefore, is- perfectly 
justified; . In: ` view. of ‘the extraordinary 
and. special importance of Sri Ganga- 
nagar which includes the importance of 
the land situated therein, the action of 
the State Govt. in putting out -if in, 


high category and equivalent to Jaipur 
which is capital of Rajasthan State hav- ` 


ing high population pressure and, Kota 
which is industrial capital of Raj asthan 
having fas; developing industrialisation 
along with agriculture on account of 
Chambal irrigational project, appears to 
be fair and justified, (Para 64) 

Sri Ganganagar “in category No.1 is 
having five zones, The submission of 
the petitioners that the categorisation in 
zones is arbitrary and is without any 
basis cannot be accepted. The 
have also been formed on the basis of 
‘over-all importance’. The area which 
is more important in the city on account 
of its location or, being more posh or, 
having potentiality of development and 
nearer to the main important locations, 
is bound fo fetch a higher price for the 
land as against the land which has no 


potentiality of development in near 
future and which is far off. The phy- 
sical, topographical urban industrialisa- 
tion, commercial, educational and gov- 
ernmental location of offices and cen- 
tres play important role in providing 
‘over-all importance’ fo an area. Over- 


all importance has been kept in view 
in the formation of the zones and there 
is no arbitrariness or high-handedness 
or nepotism or favouritism. Not only 
power conferred is not arbitrary but re- 
Sulated by the scheme of R. 11 and 
Other relevant rules, but its implementa- 
tion also has been very fair and rea- 
sonable, (Paras 67, 68, 70, 71) 


(C) Rajasthan Land Revenue (Allot- 
ment, Conversion and Regularisation of 
Agricultural Land for Residential and 
Commercial Purposes in Urban Areas) 
Rules (1981), R. 11 (4) Proviso — Con- 
cessional rate in case of conversion prior 
to 20-8-1981 — Provision not violative of 
Ant, 14 of Constitution. (Constitution 
of India Art, 14), 


Under R, 11 (4) Proviso the  pre-re- 
quisite condition for concessional charges 
use of the’ 
agricultural land for the residential pur- 
poses should have been done prior to 
the date, the 20th August, 1981. Prima 
facie.’ a law breaker has been preferred 
to a law abiding citizen. However, on a 


zones - 


ye 


- a democratic social welfare 
- get up, the State probably realised that 


-benefit 
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-'deep`probe - it is  caar that - the 

-- State - Government was faced with 
.a - situation where innumerable 
constructions have been made with- 
out authority of law. The State was 


faced with a dilemma either to observe 
the law by direct action of demolition 
of lakhs of houses or, to regularise tiem 
by charging penalty or premium, B3ing 
State and 


the regularisation would be more b=2ne- 
ficial to the people and discretion is bet- 
ter part of valour. Th: State appreeiat- 
ed human problem of urbanisation and 
ever expanding need of the peopl to 
have ‘roof? over their ‘head’. Coupled 
with it, it was also realised that the 
price of the land earlier, when the zon- 
structions were made, was less in com- 
parison to the price which is now pre- 
vailing in the marke; and the persons, 
who have constructed on the land and 
are residing therein recuired to be pro- 
tected and deserved concession in com- 
parison to persons wh: now wanted to 
convert the land for the first time from 
agricultural land into urban land and 
then to make the profit out of it by sell- 
ing it or by making n=w constructions. 
Classification of the concessional rates 
in the facts and circumstances of the 
case was fair and reasonable and hai a 
valid relevant object baving nexus to 
the object of framing f the rules for 
conversion. “There is vo contraver.tion 
of Art, 14 of the Constitution. The per- 
sons, who have already constructed 
their houses earlier to 198l and who 
will construct now after coming into 
force of these rules of 1981 are the per- 
sons falling in two categories. 

(Paras 72 13) 


(D) Constitution of India, Art, 225 — 
Writ petition — Maintamability — Peti- 
tioner challenging part of a statutory 
provision as ultra vires and secking 
under other part of it — Hf 
doctrine of severability can be applied 
and provision is capabl2 of being partly 
struck down then petition is maintcina- 
ble as there can be no estoppel against 
statute, (Evidence Act (1872), S. 115). 
(Pr. 42) 
Cases Referred: Chronological Faras 
1982 Rajasthan LR 302:1982 WLN 118 

92 
1980 Lab IC NOC 8: (1979) 1 Serv LR 

710 (SC) 37 
AIR 1979 Raj 98 95 
(1979) Civ Writ Petn. Wo. 770 of 1978, 
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Raj, 41 
D/- 2-1-1979 (Raj). Bharati. Chaturvedi 


v. D. P. Gupta J. ; 95 
AIR 1978- SC 771 23, 25, 28, 66 
ATR 1966 SC 1044 25,- 65 
AIR 1962 Madh Pra 128 23, 37 
AIR 1958 SC 538 «95, - 66 
ATR 1958 Andh Pra 322 37 


AIR 1953 SC 404: 1953 Cri LJ 1621 26 

L. R. Mehta, B. L, Purohit, R., Mehta, 
M. L. Garg, J, D. Arora, S. N. Sharma, 
A. L. Chug, L. M, Lodha, H. S5, Sandhu 
and R. R. Vyas, for Petitioners; Ashok 


Mathur, Addl, Advocate General, for 

Respondents. : 
JUDGMENT:— “Speculative”, “avoid- 

able” categorisation of this litigation, 


would be most ap¢ and fair, though in- 
terestingly enough © “Categorisation” is 
under challenge. 

2 The categorisations of the cities of 
Sri Ganganagar, Bikaner and Udaipur. 
have come into ‘fumes’ and ‘fire’ in this 
bunch of writ petitions, which are in all 


310, in number. The affluenų city of 
Sri Ganganagar has got the largest 
number of writs, there being 288, 


whereas there is only one writ of Udai- 
pur City, and 21 writs of Bikaner. 


3. On a joint request of the learned 
counsel for the petitioners and the 
learned Additional Advocate General, 
Shri Ashok Mathur, I have heard the 
cases altogether and, their prayer for 
deciding all the writs by a common 
judgment being fair and reasonable, is 
accepted, 


4. The pivot of debate is the rate of 
conversion charges for agricultural land 
under the provisions of Rajasthan Land 
Revenue Act, 1956 and the Rajasthan 
Land Revenue (Allotment, Convérsion 
and Regularisation of Agricultural Land 
for Residential and Commercial Purposes 
in Urban Areas) Rules, 1981, herein- 
after referred to as ‘the Rules of 1981’. 

5. Respondent No, 1, the State of 
Rajasthan, in exercise of the powers 
conferred by Clause (xi-A) of sub-sec- 
tion (2) of S, 261, read with Ss. 90-A, 
102 and Clauses (a) and (b) of sub-sec- 
tion (1) of S. 260 of the Rajasthan Land 
Revenue Act, 1956 (Rajasthan Act 15 of 
1956), hereinafter called it to be ‘the 
Land Revenue Act’, framed and made 
the Rules of 1981 for Allotment, Con- 
version and Regularisation of Agricultu- 
ral Land for Residential and Commer- 
cial Purposes in Urban Areas. 

6. Rule 11 (1) and (2) of the Rules of 
1981 provides for categorisation of the 


42 Raj. 


town and rates for conversion charges 
and, further division of towns in zones, 
Schedule I of the Rules of 1981 provides 
that Sri Ganganagar along with Jaipur 
and Kota would be in Category J and, 
Udaipur, Bikaner along with Ajmer, 
Jodhpur, Bhilwara and Alwar towns 
would be in Category No. 2, Schedule If 
provides rates for Category No. 1 and 
its various zones and; also similarly, for 
Category No. 2 and its zones, as also 
for various categories Nos, 3, 4 and 5. 
7. The conversion charges per square 
yard for Category No. 1 and its Zone I 
is Rs. 24.00 (normal rates) but, the con- 


eessional rate of it is Rs, 16.00/-. The 
eonversion charges for Category No. 2 
and its Zone I is Rs, 18.00/- (normal 


rates) but, concessional rate for it is Ru- 
pees 11.20/- per sa, yd. only. 

8. The main challenge, in all these 
bunch of writ petitions, is that these 
towns should not have been put in Cate- 
gories Nos, 1 and 2. In order to under- 
stand the implications of this challenge, 
R. 11 of 1981 Rules may be read, which 
runs as under:— 

li, Categorisation of towns and rates 
of conversion charges.— 

(1) Municipal towns of the State shall 
be divided into five categories according 
to their population and overall im- 
portance as specified in Schedule I. 

(1) a.** A mandi shall be deemed to 
be in category No, 5 as specified m 
Schedule I. . 

Proviso—Provided that in the case of 
a mandi, the period shall be 180 days 
which shall be computed from the date 
of coming into force of the Rajasthan 
Land Rev, (Allotment, Conversion, and 
Regularisation of Urban Areas), 5th 
Amendment Rules, 1982, 

(2) Each town shall further be divid- 
ed into zones. Towns in Categories Nos. 
1, 2, 3, 4 and 5 shall have 5, 4, 3, 2 
and 1 zones respectively, 

(3) The area of each zone in a Muni- 
cipal town shall be such as may be 
notified by the State Government in the 
official Gazette, except that in the case 
of towns of category 5, the entire Muni- 
cipal area will constitute one zone: 

Provided that the zones already noti- 
fied under the Rajasthan Land Revenue 
(Allotment, Conversion and Regularisa- 
tion of Agricultural Land for Residential 


**Proviso and sub-r; (1) added vide 
Notification No. F. 6 (87)/Rev/Gr.4/81/ 
49 dated the 7th August, 1982. 
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or Commercial Purposes in Urban. Areas) 
Rules, 1978 shall continue to be the 
zones for purposes of these rules till 
they are reconstituted or modified. 


(4) The rate of conversion charges for 
residential purposes for each zone in a- 
Municipal town shall be as shown in 
column No. 4 of Schedule JT: 

Provided, however, that in cases in 
which agricultural land has been con- 
verted and used by the applicant for 
residential purposes prior to 20-8-1981, 
a concessional rate as shown in column 
No. 3 of the same schedule shall be 
chargeable if the following further con- 
ditions are fulfilled, namely— 

(i) The applicant was in physical pos- 
oo of the land from prior to 20-8- 

1. , 

(ii) The application is filed before the 
Authorised Officer within a period of 
Tlo days** from the coming into force 
of these Rules. 

Gii) The application is accompanied 
by a Treasury challan in proof of the 
fact that the applicant has deposited the 
amount of conversion charges and pen- 
alty according to these rules on the basis 
of his self-assessment; and the amount 
deposited as a result of self-assessment 
is not less than eighty per cent of the 
amount assessed by the Authorised Off- 
cer under these Rules, 

(5) The rates of conversion charges 
for use of land for commercial purposes 
shall be three times the rates of conver- 
sion charges as given in Schedule I. In 
all other respects, the provisions of sub- 
rule (4) of R. 11 shall mutatis mutandis 
apply, substituting the word, ‘commer- 
cial for residential’. 

(6) The rates of conversion charges 
recoverable from persons belonging to 
Scheduled Castes or Scheduled Tribes 
shall be half of those given in . Sche- 
dule JI. 


(7) In the case of a society, the con- 
version charges and penalty recoverable 
under these rules shall be based on the 
actual area of a land held by the society 
for allotment to its members and lands 
used for common purposes shall be ex- 
cluded. 


(8) Where an individual member of a 
Society to whom. a plot is allotted by 
the said Society applies for conversion 
of his own plot, the conversion charges 


**Substituted vide Notification No F. 6 
(87)Rev/G.4/81/12/dt. 26.3.82. 
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at the rate’ prescribed in Schedule II 
shall be chargeable for the actual area 
of land allotted to him by the society. 
The categorisation is, tharefore, accord- 
ing to their population and ‘overall im- 
portance’, 

§. From the point of view of popula- 
tion as per the 1981 Cersus, the popula- 
tion of Sri Ganganagar is 1,21,516; Udai- 
pur — 2,29,762; Bikaner 2,48,716; 
Jodhpur — 4,938,609: Esta — 3,46,928; 
Ajmer — 3,74,350; Alwar — 1,389,973; 
Jaipur — 10,04,669. 

10, Obviously, therefore, the popula- 
tion in itself is not th: sole considera- 
tion. The second factor to be considered 
is, ‘overall importance’, 


11, However, before I proceed further 
to discuss the questions involved which 
are common in all these writs, let me 
first summarise the submissions made by 
the learned counsel fcr the petitioners, 
Shri L. R. Mehta, who mainly argued the 
case on behalf of the petitioners, with 
his characteristic, fairness, brevity and 
precision, and whose arguments were 
adopted by Shri M. L, Garg and other 
learned counsels, 


12, Shri Mehta, as Froposition No, I, 
argued that the Government of Raja- 
sthan was nog entitled to make the con- 
version Rules of 1981 in exercise of the 
powers conferred upon it by the provi- 
sions of the Land Revenue Act, (parti- 
cularly, Ss, 90A, 260 (1 (a) (b) and 261 
(D (xiA)) The above referred rules are 
therefore, invalid because they are not 
in conformity with the provisions of the 
Land Revenue Act and because they aré 
in excess of the powers conferred on 
the State Government. sy the said Act, 
argued Shri Mehta, 


13. The second limb of submissions 
of Shri Mehta was the: S, 90A, at the 
first instance prohibits the use of agri- 
cultural land by its holder or the trans- 
feree for the construction of the build- 
ings without the prior written permis~ 
sion of the State Government. Then, the 
above section lays down that the State 
Government may grant permission sub- 
ject to the prescribed terms and condi- 
tions and, that the person to whom the 
permission is granted shall be liable to 
pay the State Government an urban as- 
sessment levied at such rate and in ac- 
cordance with such manner, as may be 
laid down in the rules made in this be- 
half by the State Government or such 
amount by way of premium as may be 
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prescribed by the State Government or 
both. The above section further provides 
that the State Government, in case 
a persOn uses the agricultural land for 
construction of buildings without the 
prior permission, instead of ejecting the 
land holder from the land in question 
may allow him to retain such land on 
paymen: of such fine by way of penalty 
as may be prescribed in addition to the 
urban assessment and premium payable 
under sub-sec, (4) of the said section. 


14. Proposition No, 2 of Shri Mehta’s 
submission was that no principles or 
guidelines have been laid down in the 
1981 Rules for the guidance of the State 
Government in the matter of dividing 
the municipal towns of the State into 
five categories. Shri Mehta further sub- 
mitted that the mention of two factors 
namely;(i) ‘population’, and (ii) ‘overall 
importance’ as specified in Schedule T 
in sub-rule (1) of R, 11 did not contain 
the required principles and guidelines 
necessary for dividing the towns into 
five categories, If the above factors were 
really intended to constitute principles 
and guidelines for the State, it could 
not place Sri Ganganagar in Category 
No. T along with Jaipur and Kota and, 
place — Ajmer, Jodhpur, Udaipur, Bika- 
ner, Alwar and Bhilwara in Category 
No, 2. A bare look at Schedule I ap- 
pended to the said rules will show that 
the State Government had not kept the 
above two factors in its mind, On the 
other hand, the State Government had 
in total disregard of the said two factors 
placed Sri Ganganagar in Category 
No. 1 along with Jaipur and Kota, Like- 
wise, in placing Udaipur in Category 
No. 2 along side of Ajmer and Jodhpur 
the State Government had ignored the 
said factors, 


15. The next proposition canvassed as 
Proposition No. 3 by Shri Mehta was 
that neither from the point of view of 
populafion, nor from the point of view 


‘overall importance’, can the town of 
Sri Ganganagar be placed in Category 
No. 1. It cannot find place either in 


Category No. 1 or, in Category No, 2 
on any view of the matter, and that the 
Government cannot insulate the cate- 
gories from challenge on the ground 
that Schedule I containing the five cate- 
pories of the towns forms parts of the 
rules, themselves. The Government was 
bound to consider the above mentioned 
iwo facts before dividing the various 
municipal towns into five categories, as 
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required by sub-rule (1) of R. 11 of Rules under challenge, the person who 
1981 Rules. The.fact, that the above has put: the agricultural land to -resi- 
provision, itself, lays down that ‘Muni- dential. purpose prior to 20th Aug. 1981; 
cipal towns shall be divided into five jis entitled to get his land converted at 
categories according to their population a concessional rate while the person who 
and ‘overall importance’ as specified had not so used his agricultural land 
in Schedule I’, cannot absolve the has to pay higher rate of conversion 
State from the obligation of dividing the charges, Apart from the fact, that this 
towns into five categories according to discrimination is wholly unreasonable, 


their ‘population’ and ‘overall impor- 
tance’. In this view of the matter, 
Schedule I, which has been made in 
utter disregard of - the aforesaid two 


factors, cannot be saved by a reference 
either to these: two factors or, to the 
object for which these rules are said to 
have been made, 


16. According to Shri Mehta, it is 
well established that either the classifi- 
cation should appear on the face of the 
impugned law in this case or the return 
of the State should be able to demon- 
strate the reasonableness of the classifi- 
cations. The return of the State, to say 
the least, did not disclose any basis for 
placing Sri Ganganagar in Category 
No, 1. 


17. Challenging the formation of zone 
for Sri Ganganagar, Sri Mehta submit- 
ted that, there are no principles or 
guidelines in the rules under challenge 
for guiding the State Government in 
dividing the municipal towns into zones 


and, therefore, sub-rules (2) and (3) of 
R. 11 of 1981 Rules are bad, and the 
Government notification specifying ` the 


different zones of Shri Ganganagar, or 
for that matter, Udaipur is invalid, as 
it did not on its face show that the 
zones have been framed, in accordance 
with some principles or criteria. 


18, The learned counsel for the peti- 
tioners further averred that, the peti- 
tioners on the basis of the plan filed 


With the writ petitions tried to show 
that the formation of zones of Sri 
Ganganagar and . Udaipur is. equally 


arbitrary and without any basis as their 
categorisation, The State had not in its 
return. disclosed any basis for zones in 
question, 

19.: It was then submitted that, though 
under 5. 904 (5) of the Land Revenue 
Act, the person, who has used the agri- 
cultural. land for construction. of build- 


ings . without. obtaining prior permission 
of: the State Government is liable to pay- 


penalty in addition-to uyban- assessment 
and: premium, according ‘to the proviso 
to. sub- rule (4) of Rule 11 of the 1981 


this is impermissible under the provi- 
Sions of the Land Revenue Act, as 
shown above. 


20. Anticipating 
Shri Ashok Mathur, 
tional Advoeate General, Shri Mehta 
submitted that the contention of the 
State Government that, the rules are in 
the nature of welfare legislation and 
they should be given benefit of doubt, 
is not correct. The rules under chal- 
lenge do not seem to have any purpose 
of welfare. They are intended either to 
regularise the acts of trespass or prohi- 
bited construction or they are intended 
to enable the holder of agricultural land 
to get conversion by making payment of 
the charges at the rates mentioned 
therein. Thus, the rules have no other 
purpose except tc collect money, The 
fact, that such money may be used or 
can be used by the State Government 
for its welfare plans cannot make the 
rules a piece of welfare legislation. 
If the reasonings of the State are ac- 
cepted for the sake of the argument, 
the provision for imposing fine by way 
of punishment in various criminal sta- 
tutes should be considered -to ba pieces 
of welfare legislation, because’ the 
money received irom the convicts by 
way of fine is ultimately likely to be 
Spent on some welfare activity of the 
State, = 3 


21, Similarly, controverting the sub- 
mission of Shri Mathur regarding the 
estoppel, Shri Mehta submitted that the 
contention of the State that the appli- 
cants should be estopped from challeng- 
ing the rules, as they are seeking con- 
version of their agricultural land by 
meking applications, is not correct, The 
petitioners are challenging inter alia the 
rules which enable the Government ` to 
divide municipal towns of the State 
into five categories and, further enable 
it to arbitrarily- specify zones of such 
towns and, prescribe rates on the basis 
as arbitrary and violative of Art. 14 af 
the Constitution: of India, According: to 
the Land Revenue Act urban assessment 
and premium “payable should be deter- 


the submission of 
the learned Addi- 


logs 
S 


w 
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mined in: each:-case in: accordance with 


the well: settled principles of urban as- 


sessment and determination of premium. 


22. Shri Mehta further contended that 
the petitioners have no; challenged the 
competence of State Governmen;y fo 
grant permission or <9 regularise the 
Use of the agricultural land in accord- 
ance with the provisions of the Land 
Revenue Act and, they <annot therefore, 
be estopped from challenging that the 
Rules of 1981 are arbitrary and void. 


23. The decisions 
Kerala State, ATR 1978 Sc 771 and 
Indra Singh & Sons Pt, Ltd. v, Sales 
Tax Officer, Raigarh, AIR 1962 Madh 
Pra 128 as relied upon by Shri Mathur 
On behalf of the State, have no appli- 
cation to this present zase and they 
should be ignored, argvəd Shri Mehta. 


24. Shri Mathur, thz learned Addi. 
Advocate General, controverting the 
above submissions made by Shri Mehta, 
appearing on behalf of the petitioners, 
contended that sub-rule (4) of R, 11 of 
1981 rules lays down sufficient criteria, 
ie, the population and ‘overall im- 
portance’. The legislature had laid. down 
two guiding factors for categorisation 
of various Municipal Towns of the State. 
Keeping in view these. two factors the 
various Towns have been categorised 
accordingly. The valuz of the land in 
Ganganagar is the highest and it is 
the greenery of India. Therefore, 
looking. to the importance of the. land, 
Sri Ganganagar has. been placed in 
category No. 1 The detailed facts - have 
already been given in reply filed by- the 
State, Shri Mathur. argued that while 
interpreting the provisions of this enact- 
ment, it will have to be kept in view 
the preamble of this rule and the main 
idea behind enactment of this legislation 
and that, as a matter of fact, the land 
in question is being used for agricultu- 
ral purpose by the khatedars, and they 
are tenants of the State Government 
and 
purpose of cultivation only. But now 
when they want. to conver; this land 
from agriculture to nor-agriculture pur- 
poses therefore, they will have to pay 
the charges for the same, | 


25. It was: then ergued by Shri 
Mathur... that, the presumption will al- 
ways be in favour: of the Constitution- 


ality. of the enactment, since..it must be. 
assumed: 


that. the. legislature . 
stands: and correctly... appreciates . , 


Balwant Singh v. State 


ir. Pathumma v.. 


they can utilise this land for the 


under-. 
the. 


Raj.. 45 


needs of its own people, that its laws 
are directed to problems made manifest 
by. experience and its. discrimination is 
based on adequate ground. In this con- 
nection, Shri Mathur placed reliance on- 
the decisions of the Supreme Court in 
Probhudas v, Union of India, AIR 1966 
SC 1044. According to Shri Mathur, it 
has also been laid dowy that a legisla- 
tion is not to be struck down as discri-- 
minatory, if any. state of facts may 
reasonably be conceived to justify it 
and, in order to sustain the presumption 
of constitutionality, therefore, the court 
may take into consideration the matters 
of common knowledge, matters of com- 
mon reports, of the times and may as- 
sume every state of facts which can be 
conceived as existing at the time of the 
legislation. In support of his above 
submission, Shri Mathur referred to the 
decisions of their Lordships of the Sup- 
reme Court in Ram Krishna Dalmia v. 
Justice Tendolkar, AIR 1958 Sc 538 and 
Pathumma v. State (AIR 1978 SC 771) 
(supra). 


26. Shri Mathur submitted tha; the 
Supreme Court held that merely because 
the Government is not compellable to 
allot all cases of offences set out in the 
schedule with the acts to a special judge 
but is vested with the discretion in the 
matter, it cannot be said that the pro- 
visions offend Article 14 of the Consti- 
tution, If the impugnec legislation in- 
dicates the policy which inspired it and 
the object which i; seeks to attain, the 
mere fact that legislation does not itself 
make a complete and precise classifica- 
tion of persons or things to which it is 
to be applied but leaves a selective ap- 
plication of the law to be made by the 
executive authorities in accordance with 
the standard enacted or the underlying 
policy if disclosed, is -not a sufficient 
ground for condemning it as arbitrary 
and therefore, is obnoxious to Article 
14. In this connection, Shri Mathur 
placed reliance upon the decisions . of 
the Supreme Court in Kedar Nath v, 
State of West Bengal AIR 1953 SC 404. 

27. On the bed-rock of the above 
principles, Sri Mathur submitted that the 
object and policy which are contained in 
sub-rule (4) of R, 11 of 1981 Rules, the 
town Sri Ganganagar was categorised, 
in Category No.l, because of the ‘over- 
all importance’ of the--land.in_this area, 
Thus,. this policy decision . lays down 
sufficient . guidelines ..and accordingly 
categorisation has..been rightly made, 
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argued Shri Mathur. And as per version 


of Shri Mathur, it is not violative- of 


Article 14 of the Constitution of India.- 


28. However, Shri Mathur, in sup- 
port of his above contention, invited my 
attention to the observations made by 
their Lordships of the Supreme Court 
(Seven Judges Bench) in Pathumma_ vV. 
Kerala State (AIR 1978 SC 771 at p. 774), 
(supra) which read as under:— 


“The Court should interpret the con- 
stitutional provision against the social 
set up of the country so as to show the 
complete consciousness and deep 
awareness of the growing requirements 
of the society, the increasing needs of 
the nation, the burning problem of the 
day and the complex issues facing the 
people which the legislature in its wis- 
dom through beneficial legislation 
seeks to solve. The Judicial approach 
should be dynamic rather than static, 
pragmatic and not pedantic or elastic 
rather than rigid.” 


29. It was further argued that, in 
this background, we should examine the 
Rules (to see?) what persuaded the legis- 
lature to proceed with the enactment of 
this kind. The idea behind this enact- 
ment is that in order to accommodate 
the growing population, more and more 
of land has to be converted for the 
urbanisation and this has already been 
done by large number of people illegal- 
ly. Therefore, looking to this social and 
human problem the government has 
come forward with this legislation to 
permit the use of land from agriculture 
to non-agriculture purposes. Thus, this 
reality should be kept in view and we 
have to judge the enactment in this 
light. Thus, the land value of the area 
has to be kept in view and it canno; be 
disputed that the land value in Ganga- 
nagar, Kota and Jaipur is highest in the 
State. In this background, the categori- 
Sation has been correctly made. 


30. Shri Mathur then  controverted 
the argument of Shri Mehta that, the 
expression, ‘over-all importance’ is 
_ vague. But it has been submitted that 
the ‘over-all importance’ of the land 
provides a sufficient guideline and by 
no stretch of imagination, it can be said 
to be vague. Shri Mathur further aver- 
red that ‘over-all importance’ is in view 
of the land because the ultimate purpose 
is. the conversion of land from agricul- 
ture to non-agriculture purpose and, 
therefore, it will have to be seen, how 
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important is the land and accordingly 
it has to be categorised and, hence the 
expression is not'a vague one. 


31. Shri Mathur then argued that it 
has been contended that the division of 
the zones is also not proper, becausa 
there is no guiding factor for the same, 


He pointed out that in details, in the 
reply to the writ petition, it has been 
pcinted out that while dividing the 


Municipal Towns in the various zones, 
the ‘over-all importance’ of the area has 
been kept in view. According to Shri 
Mathur’s contention, as the guideline 
provided by the legislature in the enact- 
ment is the ‘over-all importance’ there- 
fore, keeping in view the ‘over-all im- 
portance’ of the localities in the Munici- 
pal Towns, the various rates have been 
fixed, and there cannot be one uniform 
value of the land in the whole of the 
Municipal Town, as also the price of the 
land varies from place to place. 


32 Shri Mathur also pointed out that 
an area which is more posh and, has the 
potentiality. of developmen; and at the 
same time, it is nearer to the main city, 
is bound to fetch a higher price for the 
land as against the land which has no 
potentiality of developmen; and is in 
tha remote corner, Therefore, keeping 
in view the ‘over-all importance’ of the 
area all the zones have been divided in 
the descending order. 


33. Shri Mathur further argued that 
an area which has a higher potentiality 
for its development and is near to main 
township is bound te be the bes; area 
and accordingly in the town of Sri 
Ganganagar, the best locality has been 


ear-marked as zone [I and likewise, the 
area of the less importance has been 
categorised as zone I, If], IV and V, 


Thus, the main factor for even Givisions 
of zones is the ‘over-all importance’ of 
the area in terms of the land value of 
thet area. Thus, distribution of zones 
is a reasonable ons, Moreover, it is es- 
sentially a question of fact which can 
only be left to the discretion of the sub- 
ordinate authorities who will divide the 
town in zones looking to the physical 
conditions obtaining in that Municipal 
Town. According to Shri Mathur, the 
reasonable classification made by the 
authorities while dividing the zones in 
the Municipal Towns, is just and fair, 

and the expression, ‘Reasonable’ has 
been defined in the Administrative Law 
by Garner at page 159, 
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34. Shri Mathur then referred to an 
ancillary argument of Skri Mehta and 
Shri Garg that date 20th August, 1981 
has got no nexus. He averred that it 
has been submitted in the reply that on 
20th August, 1981 a decision was taken 
by the Cabinet for this division. There- 
fore, 20th August, 1981 has been taken 
to be the dividing line. In fact, this de- 
cision of far reaching nature has been 
taken on this date and the Government 
has decided to take it as a cut-off date. 


35. Shri Mathur then dealt with an- 
other ancillary argument 
rates have been prescrib2d i.e, conces- 
sional rate and normal rate. The per- 
sons, who have already constructed the 
houses before 20th August, 1981, were 
to be treated on concesszonal basis, Shri 
Mathur contended that looking to the 
human problem of urbanisation and 
ever expanding need of the people to 
have shelter, roof, the Government want- 
ed to approach this problem with the 
human angle. Therefore, a concessional 
rate has been provided to the persons 
who have already constructed their 
building on the agriculture land in the 
past with the lesser levy. The value 
of the land has now only gone up in the 
recent past and the people who have 
wrongfully constructed the building over 
the agricultural land lorz before, cannot 
be subjected to the same rate which are 
prevalent now. That the persons who 
want their agriculture Land now to be 
converted into the residential commer- 
cial purposes will certainly get higher 
price than the persans who have 
already constructed the buildings over 
the land. Therefore, looking to the price 
of the land which has gone up in the 
recent past, two classes have’ been made. 
Thus the classification is rational and 
with a social purpose. Thus it cannot 
be said to be irrational or unreasonable. 


36. The learned Addttional Advocate 
General then dealt with yet another 
submission raised by the petitioners that 
under Section 90-A of the Land Revenue 
Act the expression which has been used 
is ‘Rate’ and therefore, there should he 
one uniform rate -for the whole of 
Rajasthan. Shri Mathu: submitted that 
the above contention is devoid of any 
force for the simple reason that it is ir- 
rational to say that the land value of 
Ganganagar and Jaisalmer is the same, 
and on the contrary, it will be discri- 
minatory because to treat unequal with 
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the equal is also violative of Art. 14 of 
the Constitution. Shri Mathur further 
averred that if one uniform rate is kept 
for all the Municipal Towns of Rajasthan, 
it wil] amount to a serious discrimination 
because the land value of Ganga- 
nagar, Kota and Jaipur cannot be equat- 


ed with the land value of Jaisalmer, 
Bhilwara or Banswara. 
37. Lastly, Shri Mathur challenged 


the very right of the petitioners to 
challenge the Rules of 1281, He submit- 
ted that in fact, all these petitioners 
want their illegal action to. be regularis- 
ed and thereby they want to derive a 
benefit out of this legislation, According 
to Shri Mathur, a person who wants to 
derive a benefit of a particular legisla- 
tion cannot challenge the constitution- 
ality or validity of the same enactment. 
He cannot approbate and reprobate at 
the same time. He cannot ask the courts 
that they should allow him to take the 
beneficial part of the law and tha; the 
rest Of the part which is not beneficial 
should be struck down. He cannoy be 
permitted to blow hot and cold at the 
same time. I+ is open to the petitioners 
that if they want their land to be con- 
verted from agriculture to non-agricul- 
ture purposes, they can apply for the 
same and if they are not desirous to do 
so then i¢ is open to them to ignore (the) 
enactment, It is seriously objected that 
they cannot have both the ways by tak- 
ing the advantage of this legislation and 
at the same time challenge its constitu- 
tionality, The reference has been made 
in this connection to the decisions in 
Swaran Lata v, Union of India, (1979) 1 
Serv LR 710: (1980 Lab IC NOC 8) (SC), 
Venkata Subba Rao v. Ramakrishna 


Rao, AIR 1958 Andh Pra 322 and Indra 


Singh & Sons Pvt. Ltd. v. Sales-tax 
Officer (AIR 1962 Madh Fra 128) (supra). 

38. The submissions cf Shri Mehta 
were adopted by Shri L. M, Lodha, the 
learned Advocate, who appeared for the 
petitioners of Bikaner. Shri 5S. N. 
Sharma and Shri M. L, Garg, the learn- 
ed Advocates supported Shri Mehta for 
Ganganagar writs. 


39. It would thus be seen 
challenge to the Rules is based on 
varied set of contentions though the 
principal contention is that Sri Gangana- 
gar should not be placed in Category 
No. 1 and Bikaner and Udaipur should 
not be placed in Category No, 2, These 
contentions have been further supported 
by a wide net of challenge to the Rules, 


tha; the 


-` “themselves. 
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"lmay be pointed out at 
the very outset that all the petitioners 
want to take the benefit of these Rules as 
they are anxious to get the agricultural 
land owned by them: to be converted 
into urban land and, they have, in their 
prayer clause as well as stay- application, 
prayed that they should not be charged 


conversion charges higher than rates 
‘which have been charged from lower 
eategories. In the stay applications, 
they have prayed that the application 


of the petitioners — should’ be accepted 
for conversion along with conversion 
charges which are payable by Khate~ 
dars of land specified in zone V of the 
Sri Ganganagar municipal town, In 
Balwant Singh’s writ (S. B. Civil Writ 
Petition No. 385/1982) this stay applica- 
tion has been rejected by the Single 
Bench and the Division Bench of this 
Court further confirmed the rejection 
of the stay order. Strangely and cur- 
iously, this fact of rejection of stay ap- 
plication filed by Balwant Singh of Sri 
Ganganagar, on ist April, 1982 was not 
brought to the notice of the Court and 
in other cases, the stay orders were 
obtained after this date, on 14th/15th 
April, 1982 and various dates in various 
writs, The stay orders were obtained 
directing that the conversion charges at 
the rate of Rs. 4.80 per square yard as for 
the Zone IV of that city may be accept- 
ed, 


40. Since in almost all the cases, 
stay order has been obtained except 
Balwant Singh’s case, where it was re- 
fused. it can safely be inferred that the 
real object of challenge by this writ 
petition is to pay the lowest rate and 
take the benefit of facility allowed by 
- the Government to convert the agricul- 
tural land into urban land, 


41, If the petitioners would not have 
been interested in conversion there was 
no occasion to file the writ petitions, 
‘because then these rules would not 
have affected them, at all. 


42. Therefore, the first question, 
which comes up for consideration is, 
whether on account of this, writ peti- 
tions can be dismissed as per the objec- 
tion of Shri Mathur?. I; is true that a 
person who wants to take benefit of the 
legislation, cannot, at the same, time, 
challenge it as argued by Shri Mathur. 
But it is equally true that there cannot 
be estoppel. against the statutes and, if 
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-the provisions: of-law-.are. ultra. vires, a- 


citizen. can, by. challenging - a particular 
provision, . insist : for striking down. that 
part of it, which infringes his „legal 
rights ‘and retaining other ` part of it 
which’ gives ‘benefit to him; then a’ law 


can be considered for validity and even A 


part of it cay be struck down if doctrina’ 


of severability can be applied. I am, 
therefore, not inclined to adopt 
cut method of rejecting the writ peti- 
tions only on the ground that the. peti-~ 
fioners are. trying to take the benefit of 
a legislation and are still challenging 


et The preliminary objection of Shri 
Mathur, therefore, cannot succeed and 
deserves to be rejected À 


44, The next question, which comes 
up for consideration is, whether the 
Government of Rajasthan was not en- 
titled to make conversion rules of 1981 


in the exercise of the powers conferred 
. upon it by the various provisions of the 
‘Land Revenue 


Act. Here, it may be 
mentioned that the notification takes its 
Grigin from all relevant provisions of 
the Land Revenue Act and 
Ss, 90A, 260 (1) (a) (b) and S, 261 (1) 
(xiA) have been referred to, Section 90A, 
itself, provides that the State Govern- 
ment can grant permission for the use 
of the land for non-agriculture purpose 
by construction of the building on the 
prescribed terms . and conditions and, 
while doing so, a person to whom per- 
mission is granted, shall be liable to 
pay to the State Government an urban 
assessment levied at such rate and in 
accordance with such manner, as may 
be laid down in the Rules or such 
amount by way of premium’as may be 
gaa by the State Government or 
ot 


45. It would thus be seen that the 
State Government has ample authority 
to lay down the conditions, manner and 
the rates of premium and urban assess- 
ment for such conversion. 


46. Section 260 (1) (a) (b) 
under :` 


reads as 


“Delegation — (1) the State Govern- 


ment may, by notification in the official 
Gazette — 

(a) delegate all or any of its. powers 
under this Act, except the power to 
make rules. to the Board or the Settle- 
ment Commissicner or the Director of 
Land Records or a Collector; or 


short 
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